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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WBNDELL HOLMES, Circuit Justice Washington, D. O. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portlana, M*. 

Hon. FREDERIC DODGB, Circuit Judge Boston, Mags. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. MARTIN A. KNAPP, Circuit Judge New York, N. T. 

Hon. CLARENCB HALB, District Judge, Maine Portland, M*. 

Hon. JAS. M. MORTON, Jr., District Judge, Mas.'sachusetts Boston, Masg. 

Hon. EDGAR ALDRICH, District Judge, New Hainpshire Llttloton, N. H. 

Hon. ARTHUR U BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. CHARLES B. HUGHES. Circuit Justice Washington, D. C. 

Hon. B. HENRY LACOMBE, Circuit Judge New Yorlt, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New Yoric, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New Tork, N. T- 

Hon. HENRY WADB ROGBRS, Circuit Judge , New Haven, Conn. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS l. CHATFIELD, District Judge. E. D. New Yorlt Brooltlyn, N. Y. 

Hon. VAN VBCHTBN VEBDER, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich. N. T. 

Hon. CHARLES M. HOUGH, Dlàtrlct Judge, S. D. New York New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hou. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hou. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt 



THIRD CIRCUIT 



Hon. MAHLON PITNEY, Circuit Justice Washington, D. 0. 

Hon. GEORGE GRAY, Circuit Judge Wllmlngton, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburg, Pa. 

Hon. JOHN B. MoPHERSON, Circuit Judge Pblladelphia, Pa. 

Hon. EDWARD G. BRADFORD, District Judge. Delaware Wilmington, Del. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Peunsylvania^ Philadelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvania* Philadelphla, Pa. 

Hon. J. WHITAKER THOMPSON, District Judge, B. D. Pennsylvanla.. Philadelphla, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvanla» Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Plttsburg, Pa. 

1 Died Aprll 24, 1914. » Appointed Aprll 28, 1914. « Died Pebruary 25, 1914. 

(V) 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE. Circuit Justice Washington, D. C, 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. CHAS. A. WOODS, Circuit JuUge Marlon, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. Nortli Caroliaa Wilson, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. North Carollna Greensboro, N. C. 

Hon. HENRY A. MIDDLBTON SMITH, District Judge, B. an'd W. D. S. C.Charleston, 3. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia. Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice Washington. D. C. 

Hon. DON A. PARDBB, Circuit Judge Atlanta, Ga. 

Hon. A. P. MoCORillCK, Circuit Judge Waco, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge HuntsvlUe, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama* Montgomery, Ala. 

Hon. HENRY D. CLAYTON, District Judgo, N. and M. D. Alabama" ...Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensaoola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida JacksonviUe, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPBER, District Judge, S. D, Georgia Maçon, Ga. 

Hon. RUFUS E. FOSTBR, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RiJSSELL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hou. WALLER T. BURNS, District Juiige, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas. Austin, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Rapids, Mioh. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAiN, District Judge, B. D. Kentueljy MaysvlUe, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucliy Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Détroit, Mich. 

Hon. CLARBNCE W. SESSIONS, District Judge, W. D. Michigan Muslsegon, Mich. 

Hon. JOHN M. KILLIT3, District Judge, N. D. Ohio Toledo, Ohlo. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohlo. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohlo Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohlo ,...Columbu3, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee Knoxvllle, Tenu. 

Hou. JOHN B. McCALL, District Judge, W. D. Tennessee Memphls, Tenu. 

SEVENTH CIRCUIT 

Hon. HORACE H. LURTON. Circuit Justice Washington, D. C. 

Hon. FRANCIS B. BAKER, Circuit Judge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

' Died April 28, 1914. • Appointed May 2, 1914. 
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Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois TJrbana, 111. 

Hon. J. ÛTIS HUMPRHBY, District Judge, S. D. Illinois Springfleld, 111, 

Hon. ALBERT B. ANDERSON, District Judge, Indiana IndianapoUs, lad. 

Hon. FERDINAND A. GEIGBR, District Judge, E. D. Wlsconsin Mllwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madlson, Wls. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenwortb, Kan. 

Hon. BLMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge , CouncU Blufis, lowa. 

Hon. JOHN B. CARLAND, Circuit Judge Sloux Falls, S. D. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. P. A. YOUMANS, District Judge, W. D. Arkansas ..Ft. Smith. Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas ; Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota» MinneapoUs, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota' Mlnneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hoo. ÛAVID P. DYER, District Judge, B. D. Missouri St Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri.. Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nobraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, E. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Quthrle, Okl. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng Cheyenne, Wyo. 



NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Helena, Mont. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tuscon, Ariz. 

Hon. OLIN WELLBORN, District Judge, S. D. Callfornla Los Angeles, Cal. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. Callfornla San Francisco, CaL 

Hon. MAURICE T. DOOLING, District Judge, N. D. Calitornla San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES H. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JBREMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 

• Dled March 13, 1S14. ' Appolnted May 4, 1914. 
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CASES 
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KAILWAT MAIL ASS'N v. MOSELET et aL 

(Circuit Court of Appeals, Sixth Circuit February U, 1914.) 

No. 2382. 

1. Insurance (§ 668*) — Actions on Policies — Questions fob Juby. 

In an action on a policy, Insurlng against suddea or violent death from 
external causes 'not the resuit of the member's own vicions conduct, évi- 
dence held to make a question for the jury as to whetlier insured was as- 
saulted by an officer and shot while fleeing to save his life, and hence 
the direction of a verdict for the insurer was properly denied, even if 
the insurer would not be llable if insured assaulted the officer and was 
shot by the officer for the purpose of avenging himself. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. §§ 1556, 1732- 
1770 ; Dec. Dlg. § 668.*] 

2. Insukancb (§ 146*) — Construction — Oonstbuing against Insurer. 

A policy, insurlng against sudden violent death from external causes 
"not the resuit of the members' own vicions conduct," was ambiguous and 
susceptible of more than one construction, and should therefore be con- 
strued more strongly against the insurer. 

[Ed. Note.— For other cases, see Insurance, Cent Dig. §§ 292, 294-298; 
Dec. Dig. § 146.*] 

S. HoMicinE (§ 105*) — Justifiable Homicide — Killino While Maeinq Ae- 

HEST OR PEEVENTING ESCAPE. 

Under some circumstances a police officer In whose présence a crlminal 
act is committed may pursue the ofifender If the offense is a felony, and 
klU him if he cannot otherwise take him, but he may not kiU the offender 
if the offense is a mlsdemeanor. 

[Ed. Note. — For other cases, see Homicide, Cent Dig. $ 135 ; Dec, Dlg. { 
105.*] 

4. Insurance (i 455*) — ^Life Insubancb — Death Causbd bt Vicious Con- 
duct. 

If the holder of a policy insurlng against sudden violent death from ex- 
ternal causes not the resuit of the member's own vicious conduct shot a 
police officer and fled from arrest and could not be otherwise taken, a 
killing by the officer while he was so fleeing was justifiable and the di- 
rect and proxlmate resuit of insured's vicious conduct. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1166-1169; 
Dec. Dig. § 455.*] 

«For otber cases see sam* topie & S itumbkb in Dm. t Am. Digs. 1907 to date, * Rep'r Indexe* 
2UP.— 1 
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6. Insueancb (J 455*) — Life Insurance — Death Caused bt Vicrous CoN- 

DtrCT. 

If the holder of a policy, Insuring against sudden violent death from 
external causes not the resuit of the member's own vieious conduct, shot 
a police oflicer and fled and was pursued by the officer and shot, not for 
the purpose of arresting hlm or preventing his escape, but to avenge hls 
own injury, the death was not the direct and prosimate resuit of in- 
sured's vlcious conduct, and the Insurer was liable ; and hence the court 
properly so charged, and properly refused to charge that If insured came 
to hls death by belng shot by Ûie ofEcer, whom he had previously shot 
wlthout provocation, to find for défendant. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1166-1169 ; Dec. 
Dig. § 455.*] 

6. Teial (§ 255*) — Instbuctions — Necessity of Requests. 

In an action on a policy, Insuring against sudden violent death from 
external causes not the resuit of the member's own vieious conduct, where 
it was not an unnatural implication from the testimony of the officer who 
shot insured that insured, after firing one shot at the officer, dld not at- 
tempt to keep up the flght until he had been pursued by the officer for 
at least 600 feet, the failure of the court to hypothesize the theory of a 
continued cross-flre and running flght following the first shot, and the 
theory of self-defense, was not error, where no instructions on thèse 
théories were requested. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. U 627-641 ; Dec. Dig. 
§ 255.»] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; Jno. E. McCall, Judge. 

Action by Mollie Moseley and others against the Railway Mail As- 
sociation. Judgment for plaintifïs, and défendant brings error. Af- 
firmed. 

C. L. Marsilliot and Walter C. Chandler, both of Memphis, Tenn., 
for plaintiff in error. 
Bell, Terry & Bell, of Memphis, Tenn., for défendants in error. 

Before KNAPPEN and DENISON, Circuit Judges, and HOL- 
LISTER, District Judge. 

HOLLISTER, District Judge. This case involves the construc- 
tion of a clause in a contract of insurance, issued by Railway Mail As- 
sociation, plaintifï in error, to Emmett F. Moseley, a railway mail clerk 
at Memphis, Tenn., by which it was agreed, among other things, that 
if the insured should receive bodily injuries, resulting in death from 
such injuries alone, within 180 days theref rom, during the continuance 
of the insurance, through external, violent, and accidentai means, the 
défendant would pay his sisters, the défendants in error, $4,000, less 
such sum as might hâve been paid as weekly indemnity during the 
disability that caused his death. 

The clause in question defines accidentai death: 

"Accidentai death shall be construed to be elthér sudden, violent death 
from external causes not the resuit of the members' own vlcious conduct, or 
death within one hundred and eighty days from injuries received by accident 
aloue." 

•For other cases see same topic & § numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Moseley was a colored man of nearly white complexion, While the 
insurance was in force, he was shot and iéstantly killed at Memphis 
by Burns, a police officer of that city. 

To the déclaration in the suit below, brought by Moseley's sisters, 
the défendant interposed the plea : 

"That said Emmett Moseley lost his llfe on or about the 22d day of August, 
1911, as the direct and proxlmate resuit of his own viclous, violent, and in- 
temperâte conduct, In that late in the evening on «ald date said Emmett 
Moseley, while commltting an unlawful trespass upon private property in 
the city of Memphis, Tenn., was ordered off of said property in a quiet and 
peaceable manner by a regularly constituted police offlcer of the city of 
Memphis, who was in charge of said property ; that said Moseley, being then 
and there engaged in another violation of the law, to wit, in carrying a con- 
cealed, dangerons weapon, a pistol, wlthout any reason or provocation, there 
and then committed a murderous assault upon said police officer by sliooting 
said police officer with said pistol, whereupon said police officer in défense 
of his llfe shot and killed said Moseley, ail In express violation of the terms 
and conditions of the policy sued on in this cause." 

The jury brought in a verdict for the plaintiffs in the full amount 
of the policy and interest, for which judgment was rendered with 
costs. 

The errors assigned, including the refusai of the court to grant dé- 
fendants motion made at the close of ail of the testimony to instruct 
the jury to find for the défendant, ail relate to the construction put 
by the court, under the testimony in the case, upon the clause in the 
contract defining accidentai death. 

[ 1 ] That Moseley's death was sudden and violent f rom a pistol shot 
at the hands of Burns was not disputed; and the questions were 
whether or not Moseley had been guilty of vicions conduct, and, if 
80, whether or not his death was the direct and proximate resuit 
thereof. 

Burns testified: 

"Well, at flve minutes after 9, on August 22, 1911, I went through the Dan 
Shea Boiler Works, one of my customers or clients, to see that their prop- 
erty was ail right, and we hâve an electric patrol System — an electric box- 
four boxes located at varions points In the building ; the flrst box is on the 
corner of Washington, and I went to that box flrst and pulled that box flrst 
and went from there to the second, and intended to pull it, and when I got 
almost to it, I saw a man standing up, and a woman laying down, and I 
flashed my lamp, and I told them to get out of there, and tiiis woman got up 
and preceded me ; I dldn't intend to make any arrest, or anything, but in- 
tended to flash on the lamp to show them the way out; I told this man that 
I was an offlcer, and if I caught him around there any more, I would arrest 
hlm, and when we got out to the road — that Is, to the road going to the rall- 
road that is between the office and the boiler shops, why, I heard a shot and 
felt something strlke me In the back, although I felt no pain, although I 
could feel the blood running down, and this man I had seen a minute before, 
he ran around to Poplar street dépôt, and I grabbed my pistol — as soon as I 
could get it — I grabbed my pistol out and fired a shot at him, and mlssed 
him ; in the meantime, he ran towards the dépôt, and I ran after him aa 
qulck as I could ; I couldn't shoot for the number of railroad men there, and 
when I got down about on a line with the fourth electric light Inside the 
shed, about midway between Exchange street and Poplar street, I saw thia 
man step behind a coach, and he dropped there, and I ran around the corner 
of the coach, and he fired another ghot at me, and I shot back, and then ho 
ran possibly 50 feet, and I flred a second shot and killed hlm; in the mean- 
time, I had falleu down between the second and thlrd shots, and I got up 
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agaln, and I saw he stUl held hls pistol, and I staggered up to hîm, and took 
Ws pistol away from him, thinking tliat be mlght shoot bacb, and when I 
got tijere and took hold of the pistol, I saw he was dead ; so I laid down there 
until the patrol wagon came and got me and carried me to the hospital." 

He also said that it was about 100 yards from the boiler works 
to the south end of the shed, and where he was shot was about 100 
feet further south than the north end of the boiler works. If this is 
true, it would make the distance from where he says he was shot to 
the place where some of the witnesses first located the two shots at the 
south end of the shed as much as 400 feet. This is an appréciable 
distance, even when men are running, and reflects upon the question 
as to where the first two shots were fired, as well as upon the quality 
of Burns' conduct. The jury may hâve found, and could find, from ail 
the évidence in the case, that those shots were actually fired at the 
south end of the shed, and not at the boiler works at ail. 

The unfortunate woman referred to dénies being présent in the 
boiler works, though she was later arrested in the vicinity, but just 
how far away is not made clear ; and she dénies ever having had to do 
with negroes. Burns alone testifies to Moseley's présence in the boiler 
Works, if, indeed, he was présent. It is diffîcult, from the testimony, 
to lay with accuracy the scène of the killing, because of the lack of 
exact location of fixed objects referred to, and their distances from 
each other. But it may be gathered from the testimony and a map of 
the city of Memphis (itself lacking in notations of distances) that on 
the south of the railroad shed spoken of in the testimony, is Poplar 
Street, and to the south of Poplar street the boiler works are located. 
How wide Poplar street is does not appear. Whether the shed covers 
the whole distance between Poplar street and the street at the north 
of the railroad station and the length of the shed do not appear. It 
may be gathered from the testimony and the briefs of counsel that the 
distance between the boiler works and the place where Moseley fell 
dead is about 600 feet ; it may be more than that. There was a train 
of cars standing in the station, the most southerly of which, an express 
car, was probably midway of the shed. 

Moseley lived with his brother and sisters, not far away from the 
station. How far does not appear. He left home to mail a letter at 
the station. One of the witnesses talked with him on the subject at 
the station within a very short time before he was killed. There is 
substantial agreement among the witnesses that the killing took place 
between 9 and 10 o'clock, probably not earlier than quarter past 9. 
There were electric lights in the station. The news was telephoned to 
Moseley's brother, who testified that Moseley had been away about 
45 minutes. Moseley was 21 years of âge, and had a good réputation 
for peacefulness. 

The weight of the évidence fixes the firing of the initial two shots 
at the south end of the station. There was some évidence that the 
sound of footsteps preceded any shooting. It was substantially proved 
that Moseley ànd Burns, the former leading, were running rapidly 
northwardly in the station. It was established that Burns had a pistol 
in his hand. Some witnesses say Moseley had a pistol in his hand 
while running, and others that he did not. Moseley ran past the south 
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end of the car and at the west of it, there being évidence tending to 
show that Burns was gaining upon him, and, at a distance of perhaps 
15 or 20 steps, shot him; Moseley fell; but regained his feet quickly, 
at which time Burns was but a f ew feet f rom him, and ran back south- 
wardly and around the south end of the car toward the east, "circling 
around" the end of the car ; Burns taking a wider circle, and, with an 
oath, saying, "I am going to kill you," shot again at Moseley, who fell 
dead, shot twice in the back. 

There is évidence tending to show that Burns himself fell down, or 
lay down, shouting: "You ail seen him shoot me first," and others 
say he said, "He shot me first." 

There is évidence tending to show that at the corner of the car 
Moseley stopped and shot twice at Burns. 

If Moseley lingered at the end of the car to shoot Burns, the length 
of time he lingered must hâve been very brief — indeed scarcely ap- 
préciable. But it is quite possible, and from ail the évidence the jury 
could hâve found, that the shooting of Burns occurred at that time 
and immediately before he killed Moseley. Two pistols were found in 
front of Burns. Burns was undoubtedly shot, and in the back, but 
whether the shot came directly from behind, or made a glancing wound 
in the back, does not appear. 

There was évidence tending to show that Burns while pursuing 
Moseley called out: "Stop that man!" 

It would not be practicable to set out ail the évidence at length. It 
is not necessary to do so, because sufficient is shown upon which a 
number of hypothèses might be based for submission to the jury. 

[2] Before considering thèse in détail it may be said that the mean- 
ing of the language in the clause in question is not clear and under the 
circumstances becomes ambiguous and susceptible of more than one 
construction. It should therefore be construed more strongly against 
the insurer. Am. Surety Co. v. Pauly, 170 U. S. 133, 144, 18 Sup. Ct. 
552, 42 h. Ed. 977. But, passing this rule of construction as one not 
involving a vital question in the case, we proceed. 

From one aspect of the case the jury might find that Moseley was 
killed while fleeing from arrest for some offense, whether a misde- 
meanor or a felony. Strangely enough, Burns does not claim that 
Moseley was resisting arrest or fleeing to escape arrest, but claims 
only that he killed Moseley in self-defense. 

[3, 4] Under some circumstances, a police officer, in whose présence 
a criminal act is committed, may pursue the ofïender fleeing from ar- 
rest, and, if the offense is a felony, may kill the offender if he cannot 
take him otherwise; but he may not kill him if the offense is a mis- 
demeanor. 2 Cooley's Blackstone (3d Ed.) 292 ; 1 East's Pleas of the 
Crown, 302 ; Williams v. State, 44 Ala. 41 ; Reneau v. State, 2 Lea 
(70 Tenn.) 720, 31 Am. Rep. 626; Head v. Martin, 85 Ky. 480, 3 S. 
W. 622; State v. Sigman, 106 N. C. 728, 11 S. E. 520; Thomas v. 
Kinkead, 55 Ark. 502, 18 S. W. 854, 15 L. R. A. 558, 29 Am. St. Rep. 
68. If Moseley was a trespasser on the property of the boiler works, 
and if he carried a pistol, those offenses may be assumed, under the 
laws of Tennessee, to be misdemeanors. If Moseley did shoot Burns 
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ih the back at the boiler works, he was guilty of a felony, and if he 
fled from arrest and could not be overtaken, and was killed by Burns 
while so fleeing, Burns had the right to kill him if he could not take 
him otherwise. And such killing would hâve been the direct and prox- 
imate cause of Moseley's vicious conduct. Or if immediately upon 
being shot, Burns, to save his own life or to save himself from great 
bodily harm, had then and there killed Moseley, there might be good 
ground for claiming the necessity of self-defense in taking human life, 
and so make Moseley's misconduct the direct and proximate cause of 
his death. Or if Moseley's death occurred in a continuing running 
fight and cross-fire, his death might be said to hâve been the prox- 
imate resuit of his own conduct. But the facts necessary to support 
thèse défenses were not, to say the least, undisputed; and it cannot 
be said that there was not room for a conclusion that Burns, pistol in 
hand, assaulted Moseley, and that the latter thereupon fled to save 
his life. Therefore, apart from the légal efîect of a finding that Burns, 
after being shot in the back at the boiler works, pursued Moseley, not 
to arrest him, nor in self-defense, but only for the purpose of avenging 
himself upon him, it is clear that there was no error in refusing to 
direct a verdict for défendant. 

[5] The hypothèses above mentioned (except thbse of self-defense 
and the running fight and cross-fire, which are not involved in the as- 
signments presented) were clearly submitted to the jury in the follow- 
ing language: 

"If you believe from this évidence that the assured was assaulted by thls 
police offlcer, Burns, and then ran, and he pursued him, as the proof shows 
was done in this case, and shot him, then the plaintiff is entitled to a re- 
covery. 

"If you believe from the évidence that this police officer came upon the as- 
sured in Shea's warehouse in company with a woman, and he told him to get 
out, and in golng out, the assured shot him in the back, and ran to get eut 
of his way, and Burns followed him with the intention of revenglng himself 
for the shot which had been inflicted upon him, and not for the purpose of 
arresting Moseley, and shot him, then the plaintiff would be entitled to re- 
covery. 

"If, however, you believe from the prépondérance of the évidence in this 
case that this man Burns was a police officer and was attempting to arrest 
Moseley and the man shot him, and that Burns pursued him for the purpose 
of arresting him, and in the shed the deceased turned on him and shot at 
him, and then Burns flred and wounded him, then the company would not be 
liable, and you should find for the défendant. 

"ïhe distinction I am seeking to make is thls, so that you may understand 
It. In the one case, If the Colored man shot him In the back, and ran to get 
out of his way, and this man, Burns, to avenge himself upon him, pursued 
him, and shot him, then the company is liable, but if the man was attempt- 
ing to arrest the deceased In the warehouse for the violation of the law, and 
the negro shot him and ran, and this officer pursued him to arrest him for the 
law he had violated, and not for shooting him, and the colored man turned 
upon him and shot him, or shot at him, and the officer then shot him and 
killed him, plaintiffs cannot recover, because in the latter case he was pur- 
suing his duty as an offlcer in arresting the man for violation of the law, and 
if the deceased reslsted that, and eontinued to resist it, while he was trying 
to arrest him for that violation of the law, then his death would hâve come 
about from his own vicious conduct, and he could not recover, whereas, If he 
shot Burns in the back and ran, and abandoned the diffleulty, and was try- 
iiig to get away, he would not hâve been killed, except the offlcer pursued 
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hlm and shot hlm. The offlcer was not authorized to infllct punlshment upon 
the deceased for having shot him. That is the business of the courts and 
jurles. Under the law, as I Interpret It, if Moseley came to his death at the 
hands of this offlcer, who was seeking revenge for shooting hlm, it could not 
be said that was the resuit of the vicious conduct of Moseley in the ware- 
house." 

Counsel for the défendant excepted to so much of the charge as in- 
structed the jury that if Moseley shot Burns and ran, and Burns pur- 
sued him to avenge his own injury, this would not be vicious conduct 
within the meaning of the pohcy, and the plaintiffs might recover. 
We think this instruction was proper. 

Another objection was : 

"The défendant objects to that part of the charge of the court wMch In- 
structs the jury that unless they flnd from the évidence that the deceased, 
Emmett Moseley, was killed while resisting arrest, there can be a recovery 
by the plalntiff." 

The court did not so instruct the jury. It is true that the theory of 
self -défense and the theory of the running fatal fight, both combatants 
shooting, were not submitted to the jury, but counsel for défendant 
made no objection to the charge for that reason, nor did he at any time 
request a charge on those phases of the case. The défendant, there- 
fore, takes nothing by this exception as heretofore shown. 

In the motion for a new trial and in the assignments of error is 
found a claim that the court erred in refusing defendant's spécial re- 
quest to charge the jury : 

"If you flnd from the évidence that Emmett Moseley came to his death by 
being shot by W. F. Burns, whom he had previously shot on the premlses of 
Dan Shea Boiler Works, without provocation on the part of said Burns, then 
your verdict should be for the défendant" 

The record of the trial does not apparently disclose any such re- 
quest, but if, indeed, it was made, the charge would not hâve been 
proper, for it entirely ignores the important considération that Mose- 
ley's misconduct, in order to avoid the policy, must hâve been the di- 
rect and proximate cause of his death. 

It is true that Burns is not on trial for murder in this case, yet it 
was necessary for the jury to consider the quality of his conduct in 
determining whether or not Moseley met his death as the direct and 
proximate resuit of his own vicious conduct, for, if he was murdered 
by Burns, then, as will appear, his death resulted directly and proxi- 
mately, not from his own initial wrong, whatever it was, but from the 
crime of Burns. 

If the exemption in this policy had been for accidentai death re- 
sulting from the négligence of the insured, and it appeared on the 
trial that while he was négligent, yet the proximate cause of his in- 
jury, as recognized in the law, was the négligence of another, it could 
not be successfuUy claimed that the injury to the insured resulted from 
his own négligence. There must be proximation, such as the law rec- 
ognizes, between cause and eiïect (or resuit) before a given efïect, or 
resuit, may be ascribed to that cause. The défendant recognizes that 
the "resuit" the parties to the contract had in mind has the same mean- 
ing the law would give it, for in the plea it is averred that Moseley 
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lost his life "as the direct and proximate resuit of hîs own vîcious con- 
duct." 

If Moseley shot Burns at the boiler works, and Burns in hot blood 
at the moment instinctively had shot and killed Moseley (which is 
quite différent from pursuing Moseley, and twice shooting him in the 
back while he was running away), the resulting death might, with some 
force, be charged to Moselev's condnct as ïts cause (Murrav v. Insur- 
ance Co., 96 N. Y. 614, 618, 48 Am. Rep. 658) ; and, of' course, if 
Burns killed Moseley in self-defense, Moseley's death would, no doubt, 
hâve been the proximate resuit of his own conduct against which Burns 
must protect himself . Or if death ensued during an exchange of shots 
in a running fight, it might be said to proximately resuit from Mose- 
ley's conduct. And if Moseley had committed the felony of shooting 
Burns in the back, and his own death resulted while resisting arrest, 
no one would doubt that he lost his life as the direct and proximate 
resuit of the vicious conduct involved in resisting an ofRcer of the law 
in the lawful discharge of his duty. 

On the other hand, if Moseley had shot Burns in the back and es- 
caped, and Burns, after being in the hospital for two weeks, as he 
says he was, met Moseley on the street and arrested, or sought to ar- 
rest, him, and killed him while he was trying to escape, it could not be 
said that Moseley's conduct at the boiler works was the cause of his 
death. In that case, also, the cause would be his résistance to lawful 
authority. And if in so meeting Burns did not intend to arrest him, 
or try to arrest him, but drew his pistol and shot him while running 
away, for the purpose of avenging the injury to himself, ail would 
probably agrée that his death was not the direct and proximate resuit 
of whatever viciousness he had displayed at the boiler works, but was 
the resuit of unjustifiable homicide at Burns' hands. 

But when the circumstances make a case which does not fall withîn 
either of thèse extrêmes, where shall the Une be drawn with respect 
to which it may be said that ail cases falling on one side of it are of 
such character that the cause of death shall be ascribed to the conduct 
of the insured, and in ail cases faUing on the other side of it the death 
shall be charged to the conduct of the one by whose unlawful act the 
death was in fact brought about? Manifestly, if the killing is the law- 
ful act of the one who does it, the resuit cannot be ascribed to him as 
the guilty cause of it; and it is equally true that if the death results 
from the unlawful conduct of the slayer which was not the natural and 
reasonably to be expected conséquence of the conduct of the one slain, 
then the slayer's vicious conduct is the guilty cause, and not the con- 
duct of him who is slain, whatever it may hâve been. 

The line, then, must be drawn where the law draws it, and the re- 
sulting death must be ascribed to its cause in law, and not to a cause 
which in itself and of itself does not proximately lead to the fatal re- 
suit, and is only a condition under which that resuit happened. 

While no case has been cited involving a clause just like the one in 
question, yet there are a number of cases in which the agreement was 
that the policy was void if (in substance) the insured should die in the 
known violation of any law, or in conséquence of any unlawful act. 
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The clauses vary in language, but thèse two are illustratîve of the 
others. 

In thèse cases the courts were dealing with cause and eflfect, as we 
are hère ; in ail of them they were construing contracts in order to as- 
certain the meaning of the parties ; in ail of them they were of opinion 
that "resuit" means "proximate resuit," as the law would define it, 
and in ail of them, when the insured has lost his life, no matter how 
heinous his initial conduct may hâve been, through the crime of the 
slayer, the resulting death was ascribed to the unlawful conduct of 
the slayer as its proximate cause, and the beneficiaries in the policies 
were permitted to recover. 

In Utter_ v. Insurance Co., 65 Mich. 545, 32 N. W. 812, 8 Am. St. 
Rep. 913, in which the policy under considération provided, among 
other things, that no claim could be made under it when the death 
happened while the insured was engaged in or in conséquence of any 
unlawful act, it appears that the insured, a minor and déserter from 
the army, was shot and killed in a house of ill famé by a police ofïicer 
who, without a warrant and acting under instructions of the under- 
sheriff, went to the place where the déserter was for the purpose of ar- 
resting him. There was évidence tending to show (if one of the wit- 
nesses who was in the house was to be believed) that the insured was 
killed in a wanton and murderous manner. The trial judge had di- 
rected a verdict for the insurance company. This was held to be er- 
ror, not only upon the ground upon which the direction was made, but 
also because the Suprême Court were of opinion that the question 
whether or not the insured was doing anything unlawful at the time 
he was killed should hâve been left to the jury; and the court said (65 
Mich. 553, 32 N. W. 815, 8 Am. St. Rep. 913) : 

"Nor can It be held, as a matter of law, ttat Utter was engaged In an un- 
lawful act, witliin the meaning of this policy. If he had been shot In the act 
of desertlng, this claim might be made with sorae reason and propriety, but 
sueh was not the case hère. Neither was he shot because he was a déserter, 
nor because he was in a house of ill famé." 

In other words, from one aspect of the case, the cause of his death 
was not that he was at the time engaged in, or his death resulted as a 
conséquence of , any unlawful act of his, but the cause of it was the un- 
lawful act of the officer in killing him. 

The gênerai term of the Suprême Court of New York had before 
them the case of Goetzman v. Insurance Co., 3 Hun (N. Y.) 515, in 
which the company was exempted "if the assured shall die by suicide 
or in conséquence of his violation of any law." It appeared that the 
assured, being caught by one Hesler immediately after having commit- 
ted adultery with his wife, was shot and killed by him. The court 
were of opinion that, however great a violation of law and morals the 
assured's act was, yet that offense had been completed and the assured 
was about to go away ; that the act of Hesler in killing the assured 
was a crime, and (3 Hun, 518) : 

"If the assured had been killed a week or a year after the Injury, for the 
same cause, It would hâve been qulte as direct a resuit thereof as when it 
was done. In short, the proposition that a man, who haa been thus wantonly 
killed by another, without necessity or lawful excuse, died in conséquence of 
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Ms own act, !s loglcally contradictory, unless It be admitted that the kllling 
of an adultérer follows his offense In the ordinary séquence of events. That 
admission we are not prepared to make." 

The question put by Chief Justice Hill of the Suprême Court of 
Arkansas, in Suprême Lodge v. Bradley, 73 Ark. 274, 276, 83 S. W. 
1055, 1056- (67 L. R. A. 770, 108 Am. St. Rep. 38, 3 Ann. Cas. 872), 
which, by their décision, the court answered in the négative, was this : 

"Is a death received while retreatlng from a Personal difficulty (and not 
retreating for the purpose of gainlng a vantage ground to renew it), where 
the reneounter is begun by an assault by the deceased upon his slayer with a 
weapon capable of infllctlng great bodily harm or death, according to its use, 
a death within the meanlng of an Insurance clause exempting against liabil- 
Ity for a death 'In violation or attempted violation of any criminal law'?" 

It appeared that one Bradley entertained ill feeling toward one 
Morscheimer. They met at the entrance of the courthouse ; Morsch- 
eimer entering, and Bradley leaving, the building. Words passed; 
Bradley struck Morscheimer on the ear with a pièce of iron. Morsch- 
eimer staggered, stepped back a few paces, drew his pistol, and be- 
gan firing at Bradley. One of the shots, not fatal, struck Bradley in 
the breast. When Morscheimer began firing, Bradley turned and ran 
back into the courthouse, and, in attempting to enter the sheriff's of- 
fice 24 feet away from the place where the affray began, fell into the 
anns of the sheriff, having received a fatal wound in the back from 
which he died almost immediately. He received the fatal wound im- 
mediately after he had turned and fled. There is much in the opinion 
of the learned Chief Justice pertinent to the issue hère, but what he 
says about the proximate cause of Bradlev's death is especially apt 
(73 Ark. 278, 83 "S. W. 1057, 67 L. R. A. 770, 108 Am. St. Rep. 38, 3 
Ann. Cas. 872) : 

"There must be a Une dravs^n somewhere between conséquences proximately, 
and those remotely, flowing from an unlawful assault; and the safe place to 
draw that Une is where the law draws the Une of lawful résistance to the 
unlavyful assault." 

And then he proceeds to say that Bradley was fleeing from the con- 
flict, and received his wound in the back while escaping, and that 
Morscheimer was not legally justified in taking Bradley 's life under 
those circumstances. 

"Therefore, the flrst violation of the law by Bradley was not the proximate 
cause of his death, but the subséquent unlawful act of Morscheimer in shoot- 
ing his retreatiug assailant was the proximate cause." 

To the same effect are Harper's Adm'r v. Insurance Co., 19 Mo. 
506; Overton v. Insurance Co., 39 Mo. 122, 90 Am. Dec. 455; Clufif 
v. Insurance Co., 13 Allen (Mass.) 308 ; Bradley v. Insurance Co., 45 
N. Y. 422, 6 Am. Rep. 115 ; Griffin v. Benevolent Ass'n, 20 Neb. 620, 
31 N. W. 122, 57 Am. Rep. 848; and Suprême Lodge v. Crenshaw, 129 
Ga. 195, 58 S. E. 628, 13 L. R. A. (N. S.) 258, 121 Am. St. Rep. 216, 
12 Ann. Cas. 307. 

There is a class of cases of which Taliaferro v. Protective Ass'n, 
80 Fed. 368, 25 C. C. A. 494, and Casualty Co. v. Stacey's Ex'rs, 143 
Fed. 271, 74 C. C. A. 409, 5 L. R. A. (N. S.) 657, 6 Ann. Cas. 955, are 
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examplés.îh which the-insurance was against death by accident. Under 
the circumstances in thèse the courts were of opinion- that the fatal re- 
suit to the insured was to be expected f rom what he did, and was the 
natural and logical resuit of an intentional act on his part, and hence 
could not be regarded as an accident in any sensé in which that word 
has been de|îned in the books. 

In Gresham v. Insurance Co., 87 Ga. 497, 13 S. E. 752, 13 L. R. A. 
838, 27 Am. St. Rep. 263, the policy excepted, among other things, ac- 
cidentai injuries caused by fighting, and recovery was denied because 
the insured waskilled while the fight with his slayer was continuing, 
though f rom the facts it cannot be said that the slayer was legally jus- 
tified in what he did. 

But that case is distinguished in Suprême Lodge v. Crenshaw, 129 
Ga. 195, 58 S. E. 628, 13 E. R. A. (N. S.) 258, 121 Am. St. Rep. 216, 
12 Ann. Cas. 307, in which the policy provided that if death is caused 
or superinduced at the hands of justice, or in violation of or attempt to 
violate any criminal law, the insurer would not be liable for the full 
amount of the policy. In that case the insured was killed by a husband, 
either while he was attempting to commit adultery with the wif e, or 
immediately after the act was completed. It was held (129 Ga. 200, 
201, 58 S. E. 630, 13 L. R. A. [N. S.] 258, 121 Am. St. Rep. 216, 12 
Ann. Cas. 307) that the policy must be given a reasonable construction, 
and that the liability of the company is not to be discharged — 

"unless the violation of the law consisted In an act of which the death of the 
insured was the reasonable and legitimate conséquence. * * * But there 
must be something in the act Itself, Indépendant of other circumstances, which 
malies the death the reasonable conséquence." 

And then, referring to Gresham v. Insurance Co., 87 Ga. 497, 13 S. 
E. 752, 13 L. R. A. 838, 27 Am. St. Rep. 263, the court makes a dis- 
tinction between a case of death resulting immediately from bot blood 
engendered by fighting and while the fight is in progress and cases in 
which the death cannot be immediately ascribed to the unlawful con- 
duct of the insured, however great a provocation that act may hâve 
given the slayer, because the death in such cases is not thé reasonable, 
natural, logical, direct, or proximate resuit of the insured's conduct, 
but of the wrongdoing of the slayer. The same- distinction is made in 
Murray v. Insurance Co., 96 N. Y. 614, 48 Am. Rep. 658. 

It follpws that notwithstanding Moseley had previously shot Burns, 
if, upon so shooting, Moseley ran, abandoned the difficulty, was trying 
to get away, and the shot by Burns was in the course of a pursuit made 
only for the purpose of avenging himself upon Moseley, défendant 
would be liable. The killing of Moseley under such circumstances 
would not be the direct and proximate resuit of his misconduct. In 
such contingency something intervened between the situation in which 
Moseley's conduct might bave been said to hâve resulted in his death, 
if he had then been killed; and the situation in which, fleeing for his 
life, his death resulted from Burns' unlawful pùrpose to kill. It can- 
not, we think, properly be said to be matter of reasonable and natural 
expectation that a police ofHcer, if shot from behind his back by one 
whom he, as such officer, had just driven or ordered away from certain 
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premises, would pursue his previous assailant, no longer such, but bent 
only on saving his life and avoiding further collision, and would f oUow 
the fugitive at least 600 feet, net with the design of arresting him, but 
solely and purely with the design of killing him then and there, by 
way of revenge. 

[6] It is true that the theory of a continued cross-fire and running 
fight between Burns and Moseley, following the latter's shot at the 
boiler shop, was not submitted. But in view of the not unnatural im- 
plication f rom Burns' testimony that Moseley did not attempt to keep 
up the fight after the first shot fired at the boiler shop, until at least 
after he had been pursued by Burns for at least 600 feet (when Burns 
says Moseley dropped behind the car and fired again), it was incumbent 
upon défendant, if it relied upon the défense that Burns' shot was de- 
livered in the course of a running fight or actually in self-defense, to 
hâve presented a request embodying that theory. This was not done, 
and so the situation presented by such theory is not necessarily before 
us. The rule given by the trial court, confined as it was to the theory 
stated, is, in our opinion, amply supported by the authorities cited. 

We find no error in the charge or in the action of the court in over- 
ruling def endant's motion for an instructed verdict. 

The judgment of the district court is therefore affirmed, with costs. 



CHICAGO, B. & Q. E. CO. v. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. November 28, 1913.) 

No. 3S92. 

1. Eailroads (§ 229*) — Safett Appliance Act — Constbuction — Eqtjipment 

OF Cabs— "On its Linb." 

Tlie Safety Appliance Act of March 2, 1893, c. 196, S 2, 27 Stat. 531 (U. 
S. Comp. St. 1901, p. 3174),- wliicli makes it unlawful for a railroad en- 
gagea in interstate commerce to use "on its Une" any car not eciuipped 
with automatic couplers, etc., applies to cars being moved in switching 
opérations, in whlcli, in fact, tlie greater part of tlie coupling and un- 
coupling of cars is done. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dlg. § 743 ; Dec. Dlg. 
§ 229.*] 

2. Eailboads (§ 229*) — Safett Appliance Act — Equipment of Cabs. 

It is not a défense to an action for violation of such provision by using 
a car with a defective and inoperative coupler that the car to which It 
was coupled was in perfect condition, and that the two could hâve been 
uncoupled without the necessity of going between them. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dlg. § 743 ; Dec. Dlg. 
§ 229.*] 

3. Eailroads (§ 229*) — Safety Appliance Act — Action fok Violation — Dé- 

fenses. 

To bring a railroad company wlthln the protection of Act Aprll 14, 
1910, c. 160, § 4, 36 Stat. 299 (II. S. Comp. St. Supp. 1911. p. 1328), which 
provides that, where a car shall hâve been properly equlpped, but the 
equipment shall become defective while being used, it may be hauled from 
the place where It is first discovered "to the nearest available point where 

*VoT other cases see Bame toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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such car can be repaired without llability for the penalties • • • If 
such movement Is necessary to make such repairs and such repairs cannot 
be made except at such repalr point," it must be shown, not only tbat 
the repairs could not hâve been made where the defect was diseovered, but 
that the movement of the car was for the purpose of maklng the repairs. 
[Ed. Note.— For other cases, see Kallroads, Cent Dig. § 743 ; Dec. Dig. 
S 229.*] 
4. Kailroads (i 229*) — Safett Appliahcb Aci — Action foe Violation — De- 

l'ENSES, 

It is not the duty of a government inspecter, on discovering that a rail- 
road Company Is using a détective car in violation of the statute, to notify 
the Company of such fact. 

[Ed. Note.— For other cases, see Bailroads, Cent Dig. § 743 ; Dec. Dig. 
§ 229.*] 
6. Hailboads (§ 229*) — Safety Appliancb Agi — Teain Beakb Pbovisions— 
constbuction. 

The provisions of the Safety Appllanee Act of March 2, 1893, c. 196, § 

1, 27 Stat 531 (U. S. Comp. St 1901, p. 3174), as amended by Act March 

2, 1903, c. 976, § 2, 32 Stat 943 (U. S. Comp. St. Supp. 1911, p. 1315), 
and supplemented by an order of the Interstate Commerce Commission, 
requlring that in any train operated by power or train brakes at least 75 

■ per cent of the cars shall be so equlpped that their brakes can be op- 
erated by the englneer, do not apply to switchlng opérations, and the 
movement by a switchlng crew of défendant railroad company of a string 
of cars from one terminal yard to another in the same clty, for distribu- 
tion of the cars Into outgolng trains, in accordance wlth the practlce in 
the modem System of freight terminais, was a switchlng opération, al- 
though the distance between the yards was two miles and the cars were 
moved over a main Une track also used by other roads. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
f 229.* 

Duties of railroad companies to furnlsh safe appllances, see note to Fel- 
ton V. Bullard, 37 C. O. A. 8.] 

6. WoEDs AND Phrases — "Train." 

The word "train" covers any string of cars hauled by an engine. 
[Ed. Note.— For other définitions, see Words and Phrases, vol. 8, pp. 
7056, 7057, 7818.] 

Hook, Circuit Judge, dissenting in part. 

In Error to the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Action by the United States against the Chicago, Burhngton & 
Quincy Railroad Company. Judgment for the United States, and de- 
fendant brings error. Reversed in part. 

H. C. Timmons, of Kansas City, Mo. (William Warner, O. H. Dean, 
and W. D. McLeod, ail of Kansas City, Mo., on the brief), for plain- 
tiiï in error. 

Hugh C. Smith, of Kansas City, Mo., and Philip J. Doherty, of 
Washington, D. C. (Leslie J. Lyons, of Kansas City, Mo., on the brief), 
for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The government brought this action to 
recover penalties fo r violations of Safety Appliance Act, Act March 

•IV>r otlier cases see ume toplc & S nuubkb In Dec. & Am. Slcs. 1907 to date, * Bep'r Indexe* 
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i, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174) as amended 
by Act April 1, 1896, c. 87, 29 Stat. 85 (U. S. Comp. St. 1901, p. 3175), 
and Act Mafch 2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. St. Supp. 
1911, p. 1314). 

The first count is based upon section 2. It charges défendant with 
using on its line a car when the coupling apparatus of the "A" end 
thereof was oUt of repair and inoperative. The issues upon this count 
were submitted to a jury, and resulted in a verdict in favor of the gov- 
ernment, upon which judgment was entered in the surn of $100. 

[1] The car was moved from the Twelfth Street yard in Kansas 
City, Mo., across the Missouri river, over the bridge and main line of 
the Company, to the Murray Street yard. The évidence was quite clear 
that at the time the movement started the coupling apparatus was out 
of repair, and continued so throughout the movement. It is first urged 
by the company that this movement was a switching opération, and not 
"on the line" of the company within the meaning of the statute; in 
other words, that section 2 of the act does not relate to the movement 
of cars in switching. The coupling and uncoupling of cars, however, 
is confined almost wholly to such opérations, and to hold that it is not 
a violation of the law to hâve the coupling and uncoupling apparatus 
in a defective condition at such times would be a clear nullification, not 
only of the language of the statute, but of its manifest purpose. This 
assignment of error is therefore wholly devoid of" merit. 

[2] It was also shown that the coupling apparatus on the car to 
which the car in question was coupled was in perfect condition, and 
that the two cars could hâve been uncoupled by the use of the lever 
on the first-mentioned car, and for this reason it is urged that the cars 
could be uncoupled "without the necessity of men going between the 
ends of the cars," and hence there was no violation of section 2. That 
section, however, makes it a crime to use "any car" upon which the 
coupling apparatus is not operative, and we think that under this stat- 
ute every car is a unit, and must hâve its coupling apparatus in condi- 
tion. Norfolk & W. Ry. Co. v. U. S., 177 Fed. 623, 101 C. C. A. 249. 
The argument of plaintiflf in error in support of this contention is based 
mainly upon the décisions of this court in Morris v. Duluth, S. S. & 
A. Ry. Co., 108 Fed. 747, 47 C. C. A. 661 ; Gilbert v. Burlington, C. 
R. & N. Ry. Co., 128 Fed. 529, 63 C. C. A. 27; Suttle v. Choctaw, O. 
& G. R. R. Co., 144 Fed. 668, 75 C. C. A. 470; and Union Pacific Ry. 
Co. V. Brady, 161 Fed. 719, 88 C. C. A. 579. In those cases it was 
held that a switchman was guilty of contributory négligence in going 
between cars to uncouple them if the lever upon either car was oper- 
ative. The opinions contain no suggestion, however, that the company 
in sufïering the coupling appliance upon one car to be inoperative wag 
not guilty of a violation of the Safety Appliance Act. On the con- 
trary, ail those décisions proceed upon the ground that thé company 
was guilty of suph a violation -ofvthè-làw, but, held that the plaintiflf 
was guilty of contributory négligence which defeated his right of f&- 
covery because, notwithstanding the, çompany's breach of duty, there 
was a safe way'în which the employé coùld bave uncoupled the ca,rs, 
and he was bound to choose tha,t way rather than the dangerous meth- 
odoigoingbetweea the cars. A ,, > . • 
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[3] The Company also urges that the car in question cornes within 
the proviso of section 4, Act April 14, 1910, c. 160, 36 Stat. 298 (U. 
S. Comp. St. Supp. 1911, p. 1327). That proviso enacts that where 
any car shall hâve been properly equipped, as provided in the act — 

"and such equipment shall hâve become détective or Insecure whlle such car 
is being used by such carrier upon Its Une of rallroad, such car may be hauled 
from the place where such equipment is flrst discovered to be defective or in- 
secure to the nearest available point where such car can be repaired, without 
liability for the penalties * * • If such movement is necessary to make 
such repairs and such repairs cannot be made except at such repalr points." 

The évidence tended to show that the car was received by défend- 
ant from the Atchison, Topeka & Santa Fé Railroad Company at Kan- 
sas City ; that before it was received it was inspected and f ound to be 
in proper condition, and that the company first learned that the cou- 
pHng appHance was out of repair after tlie car had been moved into 
the Murray yard. There was évidence, however, on the part of the 
government inspectors that they examined the car while it was in the 
Twelfth Street yard, and found it in a defective condition; that they 
accompanied it to the Murray Street yard, and there informed the com- 
pany's employés of its defective condition, who thereupon promptly 
suppHed the defective part. The trial court submitted to the jury the 
question whether the car was defective when it started from the 
Twelfth Street yard, or became defective in the course of its journey 
from that yard to the Murray yard, charging them that if the defect 
arose while the car was in transit, the company would not be liable. 
The jury accepted the testimony of the government inspectors, and 
found that the car was defective before it started upon the movement 
complained of . It is quite clear, therefore, that the company is not pro- 
tected by the proviso upon which it relies. That is so for two reasons : 
First, the defect was of a character that could hâve been supplied in the 
Twelfth Street yard. It consisted of a small devis which had fallen 
out of the coupling appliance. This could hâve been supplied as well 
in one yard as the other, and a car can be moved for purposes of repair 
under the proviso only when such a movement is necessary; that is, 
when the repair is of a character which requires the taking of the car to 
some particular point. Second, the movement which is permitted must 
be for the purpose of making repairs, and the évidence showed that 
the movement complained of was not of that character. 

[4] The company also urges that it was the duty of the government 
inspectors when they discovered the defective condition of the car in 
the Twelfth Street yard to inform the company's employés so that the 
defect could be supplied before the car was moved. Such a ruling 
would make it almost impossible for the government to enforce 
the statute. It would be difficult, indeed, to show at the conclusion of 
a trip that the car was defective when the movement started. Such 
évidence could only be obtained from railway employés, and as a rule, 
would show that the witnesses themselves were guilty of négligence 
in not remedying a known defect. Government inspectors are no part 
of the company's repair force. It is their duty to ascertain whether 
or not the company is violating the statute. They can do that eflfective- 
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ly in no other way than that adopted by the inspectors in the présent 
case. 

The trial court committed no error as to the first count, and its judg- 
ment upon that count is therefore affirmed. 

Counts 2, 3, and 4 are based on section 1 of the Safety Appliance 
Act, 27 Stat. 531, as amended by section 2, Act March 2, 1903, 32 Stat. 
943. The first statute provides as f ollows : 

"That from and after the flrst day of January, 1898, It shall be unlawful 
for any common carrier engagea in Interstate commerce by rallroad to use on 
its Une any locomotive engine In moving interstate traffic not equipped wlth 
a power driving wheel brake and appliances for operatlng the train-brake Sys- 
tem, or to run any train in such traffic after sald date that has not a sufflcient 
number of cars in It so equipped wlth power or train brakes that the engineer 
on the locomotive drawing such train can control its speed without requiring 
brakemen to use the common hand brake for that purpose." 

Section 2 of the act of March 2, 1903, fixes the minimum percentage 
of cars having air brakes coupled up at 50 per cent., and empowers the 
commission, after full hearing, to increase that minimum percentage, 
and makes a failure to comply with any such requirement of the In- 
terstate Commerce Commission subject to the like penalty as failure 
to comply with any requirement of the statute. After the passage of 
this act the Interstate Commerce Commission promulgated a régulation 
fixing the minimum of cars having air brakes coupled at 75 per cent, 
of the train. 

The second cause of action charges the défendant with moving a 
transfer train consisting of 42 cars, engaged in interstate traffic, hav- 
ing only nine cars upon which the air was coupled up. The third cause 
of action charges the movement of a similar train consisting of 36 
cars, having only 10 cars upon which the air was coupled up. The 
fourth cause of action charges the movement of such a train contain- 
ing 39 cars, and having the air coupled up on only 9 cars. 

The évidence showed that each of thèse trains was in charge of a 
switching crew, was hauled by a switch engine, had no caboose, and 
had not been moved as a train over defendant's line, nor was it intended 
to be moved as a train. Défendant has two yards at Kansas City, Mo., 
one known as the Twelfth Street yard, south of the Missouri river, and 
the other the Murray yard north of that river. Thèse two yards to- 
gether constitute a terminal yard. Trains coming in from the west 
are broken up in the Twelfth Street yard, and such cars as are to go 
forward to eastern points are distributed upon tracks according to the 
practice in modem railroading. Strings of thèse cars are then drawn 
out at the eastern end of the System of tracks by a switch engine, and 
transferred to the Murray yard, where they are again redistributed ac- 
cording to the Connecting carriers, who are to move them forward to 
eastern points. The distance between the yards is about two miles. 
The line on the bridge across the Missouri river is a single line, and is 
about 3,000 feet long. The tracks between the two yards are inter- 
sected by the terminal road at Kansas City. The line across the bridge 
is used not only by défendant, but by the Wabash and Rock Island 
Railroad Companies for both freight and passenger trains. The move- 
ment of trains in this territory is controUed by block signais. Trains 
such as those hère complained of hâve no schedule, and are not under 
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the control of the train dispatcher, but are moved by the yardmaster. 
The principal issue upon thèse counts was whether trains of the char- 
acter described are subject to the provisions of the law requiring 75 
par cent, of the air brakes to be coupled up. The trial court held that 
they were, and directed the jury to return a verdict in favor of the gov- 
ernment. This action of the court is the principal ground of error as- 
signed upon thèse counts. 

[ 5 ] It is not controverted by the government that the provisions of 
the Safety Appliance Act in regard to air brakes hâve not heretofore 
been regarded as applicable to switchipg opérations. This bas been 
the interprétation of executive officers charged with the enforcement of 
the act, and is justified by the language of the statute. The words, "on 
its Une," "in moving Interstate tj-affic," "to run any such train in such 
traffîc," are properly applicable to trains moving from point to point 
rather than to switching opérations. We do not think the act of 1903 
was intended to make any change in the original statute in this respect. 
That statute was passed to correct the décision of this court in the 
case of Johnson v. Southern Pacific Railway Co., 117 Fed. 462, 54 C. 
C. A. 508, and was mainly declaratory. Johnson v. Southern Pacific, 
196 U. S. 1, 21, 25 Sup. Ct. 158, 49 L. Ed. 363. 

The controversy hère presented has arisen because of a change in 
the method of doing switching at important terminal points since the 
passage of the statute. When the act was passed terminal yards con- 
sisted of main tracks and a System of sidings upon which cars were 
moved by the old "push and pull" system. Even in such yards the 
main tracks of the road were used to a considérable extent in switching 
opérations. The immense increase in the volume and density of traffic 
upon American railroads since 1898 has compelled a complète recon- 
struction of terminais at ail important points. Thèse terminais now 
consist of at least two Systems of ladder tracks operated by gravity, 
or by the hump and gravity Systems combined. In one of thèse yards 
incoming trains are broken up and the cars distributed upon différent 
sidings according to their destination. From thèse sidings strings oi 
cars are pulled out and moved f orward to another system of tracks 
constructed upon the same plan as the first, and there distributed upon 
sidings so as to constitute trains to be carried forward by Connecting 
carriers. For trains moving in the opposite direction the process is 
simply reversed. Another ladder of sidings in the yard in which the 
cars were assembled into trains becomes a yard for classification, and 
the classification yard becomes the yard in which cars are assembled 
into trains to be carried forward in the opposite direction. In this 
reconstruction of terminais old yards hâve, as a rule, been used as one 
end of the system, and carriers hâve been compelled to go considérable 
distances to find land that could be acquired at any reasonable price 
for the other end. While the record is silent on the subject, we hâve 
no doubt that this was the reason for the location of the Murray yard 
across the river. Standard works such as Droege's Freight Terminais 
and Trains, published in 1912, give the history of this development 
and the construction of present-day terminais and the methods of 
handling cars therein. The double system of yards above described 
2H F.— 2 
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is the simplest form now in use, and in important terminais, instead 
of there being two yards, the traffic has compelled the construction of 
several yards. In the publication referred to such yards are described 
with drawings, which make both their structure and method of opéra- 
tion much more plain than any verbal description. This combination 
of yards constitutes a single terminal yard, and is just as indispensable 
in the switching of freight cars at the présent time as the old system 
of sidings was a f ew years ago. 

[6] This case was tried mainly by the dictionary. We hâve much 
reasoning of counsel upon gênerai principles. What we would hâve 
preferred would be an accurate description of the development of 
the terminal yards at Kansas City ; the présent structure of those yards, 
the method of handling trains therein; the speed at which transfer 
trains are moved between the yards; the control over such trains af- 
forded by the coupling up of the air upon a part of the cars only; 
Avhether in actual practice, with the air coupled up on six to ten cars, 
the engineer can control the speed of thèse transfer trains from the 
locomotive, "without requiring brakemen to use the common hand 
brakes for that purpose;" what, if any, accidents hâve resulted from 
the failure to couple up 75 per cent, of the air; the time that would 
be consumed in coupling up 75 per cent, of the air on such trains ; the 
number of trains that are moved in the yard ; the effect upon the move- 
ment of cars in such terminal yards if 75 per cent, of the air had to be 
coupled up on ail thèse strings of cars. In other words, the évidence 
should do ail that could be done to place the court in the same position 
as an experienced railroad man in judging of thèse transportation ques- 
tions. Instead of reasoning from such a disclosure of the actual facts, 
the attempt is made to deduce the décision of the case from the défini- 
tion of the word "train" by a process of abstract reasoning. One fun- 
damental trouble with such reasoning is that it proves too much. The 
word "train" of course covers any string of cars hauled by an engine. 
But if the statute is to be applied to ail trains falling within this défi- 
nition, then it would cover ail movements of cars by means of a loco- 
motive in switching opérations, and it would make no différence wheth- 
er that movement was on a main track or a siding. Such a resuit re- 
duces the reasoning to an absurdity, because its application to railroads 
would operate as an embargo upon commerce. Because of thèse re- 
sults, as well as from the language of the statutes, we are of the opin- 
ion that the air-brake sections of the Safety Appliance Acts were not 
jntended to apply to switching opérations. But if the statute at the 
time of its enactment was not intended to apply to such opérations, may 
the court, because those opérations hâve been enlarged since the pas- 
sage of the act, apply the statute to the new conditions ? We think not. 
That is a matter for Congress and not for the courts. If conditions 
hâve so changed in our modem terminal yards as to require that strings 
of cars, moved by a switch engine from one yard to another in the 
breaking up and making up of trains, shall be subject to the air-brake 
provisions of the Safety Appliance Acts, Congress ought so to pro- 
vide. The whole question turns upon two points : First, do the air- 
brake provisions of the Safety Appliance Acts apply to switching op- 
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erations? Second, was the movement of the strings o£ cars hère in- 
volved a good-faith switching opération? We are satisfied that the 
movement of thèse trains was as genuinely a switching opération as the 
old movement when terminal yards were less extended than they are 
now. Being of that opinion, and that the air-brake sections of the 
Safety AppHance Acts were not intended to apply to switching move- 
ments, we think the trial court committed error when it directed the 
jury to return a verdict in favor of plaintiff. 

Ât no time since the passage of the Safety AppHance Act in 1893 
has it been the practice to couple up the air upon cars which were 
being moved in switching opérations. This has been equally true 
whether the movement was upon sidings or upon main Unes. At any 
time during the period ref erred to it has been possible to see hourly, not 
only at terminal points, but at any divisional point, such trains moving 
from one yard to another over the main lines of the road without 
coupling up the air. The same is true of trains moving from the yards 
of one carrier to yards of a Connecting carrier at the same divisional 
point. It is true that such yards, as a rule, are less distant from each 
other than yards in the great terminal Systems of important centers of 
traffic. It seems to us, however, impossible for courts to develop différ- 
ent rules according to the length or character of the main line that is 
used in such opérations. The statute attempts to make no such classi- 
fication, and, in our judgment, courts would be guilty of palpable lég- 
islation if they should attempt to do so. 

The most difficult problem that confronts railroads at the présent 
time is to prevent strangulation of the arteries of commerce at thèse 
great terminal points. The traffic of half the continent at certain sea- 
sons of the year rushes down upon thèse centers. Thousands of cars 
hâve to be distributed and recombined daily in thèse terminal yards. 
There is no évidence in this record as to the time that would be con- 
sumed in coupling up 75 per cent, of the air on thèse transfer trains, 
but it was shown in a similar case (Erie Railroad Company v. United 
States, 197 Fed. 287, 116 C. C. A. 649) that it would take at least 
half an hour. In cold weather it would take considerably more than- 
that time. The movement of the trains from one yard to the other at 
the rate of six to eight miles an hour would take less than 20 minutes. 
The resuit is that nearly twice the time would be consumed in coupling 
up the air that is needed for the brief movement of the train, and this^ 
with the clear certainty that at the end of the journey the air would 
hâve to be again uncoupled in order to distribute the cars. If such 
delay is necessary for public safety, ail will agrée that safety should be 
placed above speed. But, considering the shortness of the journey and 
the slowness of the speed, there is no évidence in this record that the 
safety of the public or of employés requires the coupling up of 75 per 
cent, of the air on thèse transfer trains. Furthermore, the question- 
is for Congress, and not for the courts. 

The identical question which is hère presented was bef ore the Circuit 
Court for the, Third Circuit in Erie Railroad Co. v. United States,! 197 
Fed. 287, 116 C. C. A. 649, and, we think, was there properly decided, 
notwithstanding its criticism in United States v. Père Marquette R.R. 
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Co., 211 Fed. 220, in the District Court of the United States for the 
Western District of Michigan, decided September 5, 1913. 

The judgment of the trial court as to causes of action 2, 3, and 4 is 
reversed, with directions to grant a new trial. 

HOOK, Circuit Judge (dissenting in part). I am unable to concur 
in the conclusions of the court upon the second, third, and fourth 
counts, which charge défendant with moving on its line of railroad 
three trains in which the train brakes on the prescribed percentage of 
cars were not connected. Each string of cars, one of 32, another of 
36, and the third of 39 was hauled as a unit, without switching in trans- 
it, from one of defendant's yards to another. The yards at their near- 
est points were about two miles apart. The movement over this inter- 
vening distance was by a main line track used constantly in the freight 
and passenger traffic of three great railroad Systems into and out of 
Kansas City, Mo. — the Burlington, the Rock Island, and the Wabash. 
Three thousand f eet of this distance was by the defendant's single-track 
Hannibal bridge across the Missouri river, one of the important and 
most congested arteries of commerce in that part of the country. 
About 4,000 feet including the bridge was used by the passenger trains 
of the three railroad Systems in gaining access to the Union Station. 
This stretch of main line track intersected a track of another railroad 
Company and from 12 to 15 tracks of a terminal company. 

Defendant's contentions which the court sustains are : First, that the 
train-brake provisions of the Appliance Acts (27 Stat. 531; 29 Stat. 
85 ; 32 Stat. 943) do not apply to switching opérations ; second, that 
the movements of the cars in question were of thaf character. I will 
not stop to consider the first of thèse, except to say that in some switch- 
ing opérations compliance with the requirement in question may be im- 
practicable, and for that reason may not hâve been enforced as to them. 
But it is another thing to déclare generally that switching opérations 
are without the statute, and then to attribute to that phrase such a 
broad meaning as to impair the very intent of Congress. The test of 
the application of the statute is in th« essential nature of the conditions 
presented, not in the words by which they may be conveniently de- 
scribed. Otherwise the fate of the législation would dépend upon ex- 
traneous phraseology. It is noteworthy that the phrase "switching op- 
érations" does not appear in the statute, though that would hâve been 
the easy, obvions way had Congress broadly intended to exempt them. 
Hère that resuit is reached by construction. The last act (32 Stat. 943) 
déclares that the provisions and requirements "relating to train brakes 
* * * shall be held to apply to ail trains * * * used on any 
railroad engaged in Interstate commerce." No broader déclaration can 
be conceived. No exception like that urged upon us appears, and a 
court should be most careful in inserting one by construction. If to 
observe the intent of an act of Congress "any car" includes a locomo- 
tive engine (Johnson v. Southern Pacific, 196 U. S. 1, 25 Sup. Ct. 158, 
49 L. Ed. 363), it would seem that the expression "ail trains used on 
any railroad engaged in Interstate commerce" should be held to include 
the three trains of défendant In view of the décisions of the courts 
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it is too late to say the three strings of cars with their engines were not 
"trains" within the meaning of the law. 

An argument in aid of the exemption pf switching opérations is de- 
duced f rom the expression "on its Une" in section 1 of the act of March 
2, 18,93. Whatever force there may hâve been in this disappeared when 
Congress provided by the act of March 2, 1903, that the requirements 
should be held to apply to ail trains used on any railroad engaged in in- 
terstate commerce. If we keep in view the letter and the spirit of the 
law and the evils intended to be lessened or prevented, it seems to me 
the défense of switching opérations is manifestly untenable. Among 
the dangers which Congress had in mind were those which arose f rom 
the movement of trains not quickly controllable by coupled power brake 
appliances. It also appears from the proceedings in Congress that the 
dangers to brakemen from the slippery tops of cars and overhead ob- 
structions were especially regarded. The train-brake provisions would 
take the brakemen from the places of péril while the trains were mov- 
ing. 

The purpose of défendant in making up thèse trains at the point of 
origin and its intended disposition at destination are purely adventitious, 
and so of the absence of markers and the movement by switch engines 
and crews. In the passage of the trains ail the dangers were présent as 
patently as if they had been solid through trains from distant cities, as 
to which no one would doubt the applicability of the statute. Two of 
the three trains in question, each composed of an engine and more than 
30 cars, moved from the Murray yards north of the Missouri river to 
the Twelfth Street yards in Kansas City. If they had been preceded by 
a freight train from Chicago, separated by a passenger train from 
Omaha and followed by a freight train from St. Louis, ail five moving 
on the same stretch of main line track used in interstate commerce, only 
the last three, according to défendant, would hâve been within the 
train-brake provisions of the statute. Yet in each case every condition 
suggested by the letter and spirit of the législation would be présent : 
Each a train ; each on a railroad engaged in interstate commerce ; each 
moving with the same character of motive power ; each at every stage 
of its progress menaced by similar dangers, and each equally a source 
of danger to others; the same intersections; the same overhead ob- 
structions. Though three would be subject to the statute, it is said two 
would not, and the anomaly is sought to be justified by the contention 
that the movements of the two from yard to yard were "switching op- 
érations," employing a phrase not f ound in the statute. There may be 
reasons in practice for the exemption of some such opérations, but if 
admitted it should be with a much narrower scope than that claimed in 
this case. It should not be held to cover the transfer of long strings 
of cars over extended distances of main line track in the midst of 
through traflSc. The exemption has been allowed hère for reasons of 
inconvenience, not impracticability. 
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BEOPHY V. KELLT et al. 

(Circuit Court of Appeals, Fifth Circuit. February 10, 1914.) 

No. 2463. 

1. JUDQMENT (§ IT*) — PeOCESS TO SUSTÀIN— SUBSTITUTED SERVICE. 

Personal service of process on a nonresident of Texas witliout that state 
as authorized by a stafute of that state will support a judgment foreclosing 
a vendor's lien on land owned by such nonresident withln ttie state and 
orderlng its seiznre and sale, but not awarding any relief against such 
nonresident personally. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §§ 25-33, 157, 422 ; 
Dec. Dig. § 17.*] 

2. Vesdor anu Pubohasee (§ 277*) — Vendob's Lien — Enfoboement — Venue — 

Objections — Waiveb. 

In view of Const.Tex. art. 5, § 8, and Eev. St. Tex. 1895, art. 1098, givlng 
the District Court original jurisdiction in sults to enforce liens on land, 
article 1194, subd. 12, providlng that a suit for the foreclosure of a mort- 
gage or other lien may be brongbt in the county In which the property 
subject to the lien or a part thereof may be situated, does not deprive the 
District Courts of jurisdiction of the subject-matter of suits to enforce 
liens on land situated In other counties, but only gives the défendant a 
privilège to be sued In the county in which the land Is situated, which 
may be waived and is waived by defaulting or by appearing and consent- 
ing to judgment, notwithstanding the omission of any statutory provision 
authorizing a plea of privilège in such case ; this not justifying the infer- 
ence that no such plea is recognized. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
774, 775 ; Dec. Dig. § 277.*] 

3. Vendob and PnECHASEB (§ 285*) — Lien Foeeolosube — .Tudgment. 

A judgment foreclosing a vendor's lien was not vold as to the nonresi- 
dent owner who defaulted, because the vendor who indorsed the lien notes 
to plaintifC and was liable thereon voluntarlly appeared and consented to 
the bringing of the suit In a county other than that in which the land was 
situated and to the entry of judgment, as plaintiiï could hâve taken final 
judgment against the land without such appearance and consent by dis- 
missing against such vendor, and such appearance and consent therefore 
did not affect the owner. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dig. §§ 
800-807; Dec. Dig. § 285.*] 

4. Constitutional Law (§ 42*) — Peksons Entitled to Raise Constitutional 

Questions. 

Whether Bev. St Tex. 1895, art. 1230 et seq., providlng for service of 
process on nonresidents and that a défendant so served shall be requlred to 
appear and answer In the same manner as If he had been personally served 
within the state in connection with article 1263, providlng that, where a 
citation has been personally served at least ten days before the first day 
of thé term at which It Is returnable, defendant's answer shall be filed où 
or before the second day of the retum term, dénies due process of law to 
nonresidents personally served outside the state because of the possibility 
that they mlght hâve only 12 days in which to appear and answer, will not 
be determined at the Instance of a nonresident défendant who had ample 
tlme In which to appear and answer. 

[Ed. Note. — Foi- other cases, see Constitutional Law, Cent. Dig. Sf 39, 
40; Dec. Dig. § 42.*] 

6. Vendoe and Puechaskb (§ 287*) — Foeeolosube or Lien — Saie — Validitt. 

At a sale under a judgment foreclosing a vendor's lien on property 

worth $35,000 and subject to a prior lien of $9,000 or $10,000, plaintiff, 

•For other cases see same topic à § numbeb in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexe» 
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who was a transférée of the lien notes, was preparecl to bld $3,000, the 
approximate amount of the judgment, but was informed by the vendor 
that he would pay plaintifC the différence between his bid and the judg- 
ment ; plalntift's interest in bldding being thereby taken away. Payaient 
of the prior lien had been assumed by such vendor in the sale to the ven= 
dee, and another purchase-money note for $15,000 given by the vendee had 
been postponed by the vendor's agreement to the lien of plaintifC's note, 
and, though one présent at the sale who made Inqulry was told of such 
liens by plaintiff, the vendor, or the sherifC in thèlr présence and wlth 
their acquiescence, thèse facts were not explalned to him, and, unexplalned, 
the liens were such as to destroy his interest in the property. The land 
was sold to the original vendor for $678. Ileld, that the sale was colluslve 
and fraudulent as to the vendee and should be set aside and the sheriff's 
deed declared null and vold because of such fraud and collusion. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. |§ 
810-814 ; Dec. Dig. § 287.*] 

Appeal from the District Court of the United States for the South- 
ern District of Texas; Waller T. Burns, Judge. 

Suit by Reuben C. Brophy against John C. Kelly and others. From 
a decree dismissing the bill of complaint, plaintifif appeals. Reversed 
and remanded, with directions. 

This Is an appeal from a decree of the District Court for the Southern Dis- 
trict of Texas in equity, dismissing appellant's (plaintiff's) bill of complaint 
after a hearing upon the merlts. The decree also dismissed the cross-bill of 
the appelle© John C. Kelly, who was one of the défendants and a cross- 
complainant in the court below ; but no cross-appeal has been taken from that 
part of the decree. 

The original bill was filed, so far as its purposes are hère material, for 
the purpose of setting aside and vacating, as fraudulent and void, a judg- 
ment order of sale and a sale thereunder of a state court, which was asserted 
by the appellant to be a cloud on his title to certain lands in Hidalgo county, 
Tex. The judgment was obtained by one of the défendants, L. W. Campbell, 
in a suit instituted by him as plaintiff in the district court of Dallas county, 
Tex., against the appellant and the appellee John C. Kelly, as défendants. 
The purpose of this suit was to recover on a note executed by the appellant 
to the appellee Kelly for $2,525.85, and indorsed by Kelly to the plaintiff, in 
that suit, Campbell, and to enforce a vendor's lien upon the land for a part 
of the purehase money of which the note was given. . There was a default 
taken against the appellant, and on the 14th day of Pebruary, 1911, the 
default was made final by a judgment in the district court of Dallas county. 
The final judgment was for the foreclosure of the vendor's lien on the land, 
for part of the purqhase money of which the note sued on was given, and, 
as well, a Personal judgment against the défendant John C. Kelly, as indorser 
on the note. There was no Personal judgment taken against the appellant 
Brophy. The appellant Brophy, at the time of the beginning of that suit 
and of the rendition of the judgment thereln, was a résident of Illinois and 
a nonresident of Texas. He was served with the notice of the suit personally 
in the state of illinois in pursuance of articles 1230 to 1234, inclusive, of the 
Revised Statutes of Texas, on the 9th day of January, 1911, and by the 
tcrms of the citation was requlred to appear and answer upon the first Mon- 
day in February, 1911. Appellant made no appearance or answer. At the 
time of the bringing of the suit appellant's codefendant Kelly was a résident 
of Texas. Citation was issued to him but not served upon him. On February 
14, 1911, Kelly entered à voluntary appearance in the district court of Dallas 
county in the cause and consented to a judgment against him, as prayed for 
lu plaintiff's pétition, and Personal judgment was entered against him on 
that day. On March 10, 1911, an order of sale, founded on the judgment, 
was issued from the clerk's oflSce, directing the sheriff of Hidalgo county to 

. *For oUier cases see same toplc & S numbeA In Dec. & Am. Diga. 1907 to date^ & Rep'r Indexe» 
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seize and sell the land to satlsfy the vendor's lien. The sheriff thereupon 
duly advertised the land for sale, and sold it at public outcry at the county 
seat of Hidalgo county on the flrst Tuesday of May, 1911, pursuant to the 
advertisement, and returned the order for the selzure and sale to the district 
court of Dallas county, having executed a deed to the purchaser. The pur- 
chaser was the défendant, John C. Kelly, and the amount realized therefor 
was $676. 

The purpose of the bill was to hâve (1) the Judgment declared void and re- 
moved as a cloud on plalntiff's title to the land, or (2) to hâve the sale inade 
by the sheriff under it set a^dè and declared vold, because of alleged collusion 
and fraud between the exécution creditor Campbeil and the purchaser Kelly, 
who was one of the défendants. 

Noah Allen, of San Antonio, Tex., and E. F. Thompson, of Chi- 
cago, 111., for appellant. 

Coke K. Burns, of Houston, Tex. (Andrews, Bail & Streetman, of 
Houston, Tex., on the brief), for appellee John C. Kelly. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge (after stating the facts as above). 1. The 
bill assails the judgment because, as it allèges, the district court of Dal- 
las county did not acquire jurisdiction of the défendant Brophy or of 
his land ; he being a nonresident of Texas and personally served in the 
state of his résidence, Illinois, and the land involved not being situated 
wholly or partly in Dallas county, in which county the suit was brought. 
As to défendant Brophy, it is contended that the judgment was void, 
whether the action be one in personam or one in rem. It is also alleged 
that the défendant Brophy was deprived of due process of law by 
being deprived of his land under the judgment, because the Texas 
statute, under which service was obtained, failed to afford reasonable 
time for appearance and answer by a nonresident défendant when per- 
sonally served beyond the limits of the state. The statute provided 
that the citation should be served ten days before the return term, and 
answer was required to be made by the défendant on or before the 
second day of the return term, and before the call of the appearance 
docket on said second day. Revised Statutes Texas, art. 1263. 

[1] It is not contended by the appellee that service by personal cita- 
tion upon a nonresident défendant under article 123Q of the Revised 
Statutes of Texas, outside the limits of the state, would be a sufficient 
predicate for a personal judgment against him. Pennoyer v. Nefï, 95 
U. S. 714, 24 L. Ed. 565. No personal judgment was rendered against 
défendant Brophy in that case, and the ohly question is whether such 
service is effective to sustain a judgment foreclosing a vendor's lien; 
the land being situated within the jurisdiction of the court. 

Constructive service may be a sufficient foundation for a judgment 
or decree in rem. So personal service upon a nonresident défendant, 
when he is out of the state, in which the suit against him is pending, 
may avail to support a judgment in that state, if its efïect is limited to 
property of his within the jurisdiction of the court. This is as true of 
actual service upon a nonresident when out of the state of the forum, 
as it is of constructive service upon a nonresident. A suit may be one 
in rem either by virtue of its purpose being to enforce an existing lien 
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or foreclose an existîng mortgage on property of the nonresident de- 
fendant, situated within the state of the forum, or because of the cré- 
ation in the suit itself by attachment or other process of a légal lien 
on the property of the nonresident défendant found within the juris- 
diction of the court. 

In the case of Roller v. Holly, 176 U. S. 39&^05, 20 Sup. Ct. 410, 
412 (44 L. Ed. 520) the Suprême Court said : 

"The substance of thèse cases is that if the plalntlfC be in possession, or 
hâve a lien upon land within a certain state, he may institute proceedings 
agalnst nonresidents to foreclose such lien or to remove a cloud from his 
title to the land, and may call them In by Personal service outside of the Ju- 
rlsdiction of the court, or by publication, If this method be sanctioned by the 
local law. In sults for the foreclosure of a mortgage or other lien upon such 
property, no preliminary seizure is necessary to give the court jurisdiction. 
The cases in which it bas been held that a seizure or its équivalent, an at- 
tachment or exécution upon the property, is necessary to give jurisdiction 
are those vrhere a gênerai creditor seeks to establish and foreclose a lien 
thereby acquired." 

That the suit in the district court of Dallas county and the judgment 
rendered therein are to be construed, so far as they affected the de- 
fendant Brophy, as being in rem only, is apparent from the fact that 
no relief against Brophy was obtained, except an order for the seizure 
and sale of his land. That service by personal citation upon a non- 
resident défendant, in the state of his résidence, is sufficient to support 
a judgment in rem, foreclosing a lien on his land situated within the 
state of the forum and within the jurisdiction of the court, is the hold- 
ing of the case of Roller v. Holly, supra. That case also holds that 
article 1230, Texas Revised Statutes, the one relied on by appellee in 
this case, applies to suits for the foreclosure of liens or mortgages on 
lands, as construed by the courts of Texas, a construction adopted 
by the Suprême Court in that case. 

The appellant, however,, contends : (1) That the land being in a 
county différent from that in which the suit was brought and the judg- 
ment obtained, and the Texas statute requiring suits for foreclosure of 
liens on land to be brought in the county where the land was located, 
partly or wholly (Revised Statutes Texas, art. 1194, subd. 12), the dis- 
trict court of Dallas county had no jurisdiction of the rem, and, hav- 
ing no jurisdiction of the person of the défendant Brophy, was with- 
out jurisdiction altogether; and (2) that article 1230, Texas Revised 
Statutes, providing for service on nonresidents, allowing the citation 
to be returnable at a term to be held within ten days after service, the 
Texas law requiring the défendant to answer on or before the second 
day of the term makes it possible that a nonresident défendant hâve 
but 12 days in which to appear and answer the citation, which might 
be an unreasonably short time, depending upon the distance the rési- 
dence of the défendant is from the place of trial, and that the statute, 
for this reason, deprives nonresident défendants of due process, and is 
violative of the fourteenth article of amendment to the fédéral Con- 
stitution for that reason. 

[2] 2. The district court of Dallas county is by the Constitution and 
laws of Texas vested with gênerai original jurisdiction in ail suits for 
the enforcement of liens on lands (Constitution of State of Texas, art. 
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5, § 8; Revised Statutes of Texas 1895, art. 1098), where the amount 
in controversy exceeds the sum of $500. Article 1194, subd. 12, Texas 
Revised Statutes, provides that a suit for the foreclosure of a mortgage 
or other lien may be brought in the county in which the property sub- 
ject to such lien or a portion thereof may be situated. Is the effect of 
the latter statute to deprive the district courts of jurisdiction of the sub- 
ject-matter of suits to enforce liens on lands situated in counties other 
than that of the forum, or merely to provide for the venue, giving the 
défendant a privilège to be sued only in the county of his résidence, or 
that in which is situated property against which a lien is sought to be 
enforced, a privilège which he may insist on or waive, as he sees fit, 
and which he waives by permitting a def ault to go against him ? That 
the latter is the correct rule is apparent from the Texas cases we quote 
from. 

In De La Vega v. League, 64 Tex. 205-215, the Suprême Court of 
Texas said, with référence to subdivision 14 of the same section, which 
limits the venue in actions for the recovery of lands, to remove incum- 
brances, to quiet title, and to prevent waste, to the county in which 
the land or a part thereof lies : 

"Our statutes in force at tlie tlme the reconventlon was flled provided that 
suits for the recovery of land should be brought in the county where the land 
or a part thereof Is situated. This is one of the exceptions to the gênerai rule 
requlring suits to be brought In the county of the defendant's résidence. This 
requlrement Is not a matter that affects the jurisdiction of the district courts 
over the subject-matter of controversies about the title or possession of lands. 
Every district court In the state bas eognizance of such suits; the requlre- 
ment as to the county in which the suit may be brought is a mère Personal 
privilège granted to the parties, which may be waived like any other privi- 
lège of this character." 

In the case of Dittman v. Iseit, 52 S. W. 96, the Texas Court of 
Civil Appeals said: 

"It Is well settled that the requlrement that suits for the recovery of lands 
should be brought in the county where the land, or a part thereof, may be 
situated, is not a matter that aiïects the jurisdiction of district courts over 
the subject-matter of controversies about the title or possession of lands. The 
requlrement is one of Personal privilège merely, and, when the parties were 
once In court, any matter arlsing out of the subject-matter of the suit could 
be litigated." 

In the case of Wolf v. Sahm, 55 Tex. Civ. App. 569, 120 S. W. 
1114-1116, the same court said: 

"It is true that while article 1194 of the Kevlsed Statutes of 1895 prescribes 
that suits concerning lands shall be brought in the counties where the lands 
are situated, still district courts hâve the power to try such suits regardless 
of the county In which the land is located, and the statute referred to merely 
secured to a défendant a Personal privilège to be sued in a partlcular county. 
It is also true that the gênerai rule is that the privilège referred to is waived 
when a défendant files a plea to the merits before asserting his privilège to 
be sued in another county." 

In the case of Houston Oil Co. v. Bayne (Tex. Civ. App) 141 S. W. 
544, the same court reapplied the principle decided in the case of De 
La Vega v. League, supra, to a case in which a judgment was enter- 
ed against nonappearing unknown heirs, upon constructive service by 
posting and publication. The court said : 



BBOPHY V. KELLT 27 

"We are of the opinion, however, that the gênerai rule announced by the au- 
tliorities, and above stated, applies to this case. The presumption Is that the 
court obeyed the plaln command of the statute, and appointed an attorney ad 
litem to represent the défendants, and they are bound by hls waiver of ob- 
jections to the venue." 

There is no reason for the drawing of a distinction between sub- 
division 14 and subdivision 12 of article 1194, in this respect. Each 
relates to the venue in suits concerning lands, and fixes the venue in 
the county where the lands are situated. However, in the case of 
Cavanaugh v. Peterson, 47 Tex. 206, the Suprême Court of Texas 
said : 

"The statute provides for a mortgage on land to be foreclosed In the county 
where the land is situated. It does not foUovr, from that, that a judgment of 
foreclosure would be vold, if It was foreclosed in another county ; the district 
court having gênerai jurisdiction of the subject-matter — the debt, and the 
mortgage to secure it. That judgment, being rendered in Harrls county, was 
binding, and, not being appealed from or set aslde, was conclusive, as between 
the parties to it, to the full extent of what was decreed." 

The same principle has been announced by the Texas courts in the 
cases of Ryan v. Jackson, 11 Tex. 400; Morris v. Runnells, 12 Tex. 
175 ; Bonner v. Hearne, 75 Tex. 247, 12 S. W. 38; Walker v. Stroud 
(Tex. Sup.) 6 S. W. 206; and Fairbanks v. Blum, 2 Tèx. Civ. App. 
479, 21 S. W. 1009. 

Appellant contends that article 1903, Texas Revised Civil Statutes, 
does not apply to nonresident défendants. It, however, applies only to 
a plea of privilège based upon the résidence of a défendant in a county 
of the State other than that in which he is sued, and does not attempt 
to prescribe the f orm of such a plea, where it is based upon the own- 
ership of lands, which are affected by a suit, which is pending in a 
county, other than that in which the lands are located. It cannot be 
inferred, from thé absence of législation prescribing the form of such 
a plea of privilège, that no such plea in such cases is recognized in 
Texas, especially in view of the express authorities cited, which sus- 
tain the right to file it in cases of like character. Where the basis of the 
privilège is the locality of the land, about which the suit relates, the 
place of résidence of the défendant, whether within or without the 
State, becomes immaterial. 

We think the fact that the land involved in the suit in Dallas county 
was in Hidalgo county was a matter of affirmative défense by the de- 
fendants in that suit, which might be waived, and which was waived 
by the défendant Brophy by permitting a default to be taken against 
him, and by the défendant Kelly by entering a voluntary appearance 
and consenting to the entry of the judgment in that cause. 

[3] It is contended that Kelly collusively consented that the suit 
might be brought in Dallas County. It is apparent that an agreement 
on Kelly's part with Campbell, the plaintiff in the suit, could not hâve 
prevented Kelly's codefendant Brophy from pleading his privilège to 
î)e sued only in the county where the land was located. Brophy was 
deprived of tlie opportunity of setting up this défense, because he de- 
faulted, and not because of Kelly's agreement with plaintiff. Kelly 
-was responsible as indorser on the note to the holder of it, and had a 
legitimate interest in seeing that it was paid by the maker, and if his 
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interest, in this respect, was subserved by consenting to the jurisdiction 
of the Dallas county court over him, his codefendant had no'ground 
of complaint. Nor was he entitled to complain of Kelly's act in ap- 
pearing voluntarily at the return term, and consenting to the judgment, 
for the same reason. However, the plaintiff Campbell could hâve taken 
final judgment against Brophy's land at the return term, in the absence 
of Kelly's appearance and consent by dismissing against Kelly. So 
that Kelly's appearance and consent only had the effect of enabling the 
plaintifï Campbell to obtain a judgment at that term against Kelly as 
well as against Brophy's land. This was not a matter in which Brophy 
had an interest or of which he was entitled to complain. 

[4] 3. It is also contended that article 1230, Texas Revised Stat- 
utes, when considered in connection with article 1263, fails to furnish 
nonresident défendants, personally served beyond the limits of the 
State of Texas, due process of law, in that the period between the serv- 
ice of Personal citation and the time required of the défendant to ap- 
pear and answer may be unreasonably short, if the citation is served 
within the nearest day possible to the return term. The period would 
then be 12 days. The appellant relies upon the case of Roller v. Hol- 
ly, 1176 U. S. 398, 20 Sup. Ct. 410, 44 L. Ed. 520. In that case the Su- 
prême Court held that a nonresident défendant, who was called upon 
to answer a suit pending in Texas, while he himself was in Virginia, 
within 5 days of date of service of citation, was not f urnished due pro- 
cess of law, and was entitled to hâve a default judgment rendered on 
such service set aside for that reason. It is quite clear from the opin- 
ion of the court that an interval of 20 days between service and re- 
turn day would not hâve been held to be unreasonable. In th'is case, 
the appellant was served with the citation January 9, 1911, in Elgin, 
111., and was not required to appear or answer until the day succeeding 
the first Monday in February. This was in excess of 20 days. The 
period between service and return day for answer, under the Texas 
statutes, might hâve been as short as 12 days. The contention is that 
as to some nonresident défendants such an interval might be too short 
to afford due process, and that, if the statute permits of such a contin- 
gency, it must be declared invalid, even though appellant had ample 
time after service to plead in the case in which he was défendant. 

We think the case of Tyler v. Judges of Court of Registration, 179 
U. S. 405, at page 409, 21 Sup. Ct. 206, at page 208 (45 L,. Ed. 252), 
answers this contention adversely to the appellant, deciding that a féd- 
éral court will not strike down a state statute as unconstil,utionaI be- 
cause not affording due process of law in the matter of notice at the 
instance of a défendant who concededly had ample notice of the pen- 
dency of the suit against him. In that case the Suprême Court said: 

"In the case under considération tlie plaintiff in errer Is the owner of a lot 
adjoluing the one which is sought to be reglstered, and the only question in 
dispute between them relates to the location of the boundary Une. In his pé- 
tition he does not set forth that he made himself a party to the proceedings 
before the court of registration, and his name does not even appear in the list 
of those who are required to be notified, or elsewhere in the proceedings be- 
fore the court. In the assignaient of error he complains only of the unconsti- 
tutionality of the statute, in that It deprives persons of property without due 
process of law. In his brief his first objection to the validity of the act is 
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that the reglstration, which deprives ail persons, except the reglstered owner, 
of interest in the land, is obtained as against résidents and known persons 
only by posting notices in a conspicuous place on the land and by registered 
letters, and as against nonresidents and unknown persons by publication in a 
nevvspaper ; and that the rights of the parties may be foreclosed wlthout 
actual notice to them in either case, and without actual knowledge of the pro- 
ceedings. His second objection to the validlty of the act Is that the reglstra- 
tion of dealings with the land after the original reglstration would, in cer- 
tain cases, hâve the effect of depriving the registered owners of their property 
without due process of law. Hls objections throughout assume that he bas 
actual knowledge of the proceedings, and may make himself a party to them 
and litigate the only question, namely, of boundarles, before the court of 
reglstration. In other words, he is not afCected by the provisions of the aet of 
which he complalns, slnce he bas the requislte notice. Other persons, whether 
résidents or nonresidents, whose rights might be injuriously affected by the 
décision, might lawfuUy complain of the unconstltutlonality of an act which 
would deprlve them of their property without notice; but it Is dlfflcult to see 
how the petitloner would be affected by it. ♦ * * It may well hâve been 
thought that, to avold the necesslty and expense of appearing before an un- 
constltutional court and defending hls rights there, he had sufflclent interest 
to attack the law, which lay at the foundation of Its proposed action ; but to 
glve him a status in this court he is bound under his pétition to show, either 
that he bas been, or is likely to be, deprived of hls property without due 
process of law, in violation of the fourteenth amendment; and, as no such 
showing has been made, we cannot assume to décide the gênerai question 
whether the commonwealth has establlshed a court whose jurisdiction may, 
as to some other person, amount to a deprivation of property." 

Upon the authority of this case, we décline, at the instance of appel- 
lant, who had ample and timely notice of the pendency of the Dallas 
county suit, to décide the gênerai question as to whether article 1230 
is a violation of the fourteenth amendment, because of its possible fail- 
ure to furnish another person, in ariother case, reasonable notice and 
opportunity to appear and défend. 

This results in a déniai to appellant of the relief prayed for by him, 
so far as it relates to the judgment of the district court of Dallas coun- 
ty. We reach this conclusion with less reluctance, since the only dé- 
fense to the action on the note that we understand from the recortl 
the appellant would or could interpose, if afiforded an opportunity, is 
that it was transf erred to plaintiff by the payée and endorser Kelly, in 
violation of his agreement with appellant, an agreement which was 
found by the district judge not to hâve been made, in which finding we 
concur. 

[5] We come then to the other branch of relief prayed for by ap- 
pellant, namely, the setting aside of the sale made under the judgment. 

It is conceded by the appellant that the sale was made in pursuance 
of an order of sale, issuing upon the judgment, and was regularly ad- 
vertised, and was conducted by the sherifï of Hidalgo county, as a 
judicial sale at pubHc outcry. The appellant claims that the sale was 
f raudulent as to him, because there was a coUusive agreement between 
the plaintiff in the judgment, Campbell, and the purchaser, Kelly, as 
to the bidding; because of the announcement at the sale that there 
were certain liens on the property, made either by the sheriff or by 
Campbell or Kelly, no explanation hâving been given that thèse liens 
were subséquent to that under which the sale was had; and because 
the property was sold for a grossly inadéquate priée. 
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The évidence showed that Campbell, the plaintiff in exécution, went 
to Edinburgh, where the sale was to occur, to look af ter his interest at 
the sale; that, at Kelly's request, the sale was continued to a later 
hour, to enable Kelly to reach Edinburgh and bid on the land; that 
Kelly came to Edinburgh prepared to bid $3,000, which was the ap- 
proximate amount due on the judgment for the land; that before the 
bidding commenced Kelly told Campbell that he would pay Campbell 
the différence between the amount due on the note and judgment and 
what he (Kelly) might bid in the land for; that Campbell said what 
he wanted was his money and not the land. This is Kelly's own tes- 
timony. The land was knocked down to Kelly after Campbell had 
stopped bidding, there being no bidders other than Kelly and Campbell, 
for $676. That amount was insufficient to pay the, judgment in f avor 
of Campbell to satisfy which the land was sold. Campbell, however, 
was protected as to the unpaid balance by Kelly's agreement to pay it 
to him, though the property sold for less. Kelly did pay Campbell the 
différence between what was due on the judgment, and the amount of 
his bid and took a transfer of the note, on which the judgment was 
based, from Campbell, crediting it with the amount of his bid. A sher- 
iff's deed was made on the date of the sale to Kelly. It seems clear 
that Campbell's interest in bidding was taken away by his foreknowl- 
edge that he would get his money from Kelly, without requiring Kelly 
to bid the amount due on the judgment, as he was prepared to do, if 
necessary. Instead of the judgment being satisfied in full by the land 
sold, as it would hâve been in the absence of such an understanding, it 
was satisfied only to the extent of $676, leaving to Campbell or to his 
transférée, Kelly, the power to coUect the balance from the appellant 
Brophy by exécution against his other property. 

Again, it is quite clear that an announcement was made at the sale 
by either Kelly or Campbell or the sheriff in their présence and with 
their acquiescence that there were liens on the land to a person, who 
was présent at the sale, and displayed enough interest in the sale to 
make the inquiry. There was a prior lien in favor of the Bedell Moore 
estate of about $9,000, but the payment of this had been assumed by 
Kelly, in his trade with Brophy. There was another purchase-money 
note for $15,000 of Brophy's, held by Kelly or his transférée; but the 
lien of this note was postponed by Kelly's agreement with Campbell 
to the lien of the note, which was the basis of the judgment under 
which the sale was made. No explanation of the status of the liens 
was vouchsafed the inquirer. The amount of the liens was such as to 
destroy his interest in the property, if his statement is to be credited. 
He made no bid at the sale, thus leaving the compétition altogether be- 
tween Campbell and Kelly. The partial information furnished the 
possible bidder was misleading, and calculated to induce a withdrawal 
of interest. It was made by or in the présence and with the apparent 
acquiesence of Campbell and Kelly. We do not think they are in a 
position to say that appellant has not shown the solvency or capacity 
of the inquirer to purchase, after having discouraged his bid. 

The property sold for $676, subject to a lien of $9,000 or $10,000. 
The record shows it to hâve been worth $33,000 or more. 

In view of the facts attending the sale, as stated, and the inadéquate 
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price realized for the property sold, we hâve reached the conclusion 
that the sale was coUusive and fraudulent as to appellant Brophy and 
should be set aside, and the sherifï's deed decla-red to be null and void, 
leaving the property td be resold under another order of sale to be is- 
sued upon the judgment. The foUowing authorities support this con- 
clusion: Byers v. Surget, 60 U. S. 303, 15 L- Ed. 670, and Graffam v. 
Burgess, 117 U. S. 180, 6 Sup. Ct. 686, 29 L. Ed. 839. 

The equities as between the parties will also be conserved by this 
course. If the sale is permitted to stand, the appellant Brophy will 
hâve lost the land he purchased from Kelly, without opportunity to 
redeem it from the sale. Eor this land, he paid Kelly $5,200 in cash 
and executed tv^^o notes, one for $2,525 and one for $15,000. The small- 
er note is still outstanding against him, except for the crédit of $676, 
the amount realized from the land at the sale. The second note for 
$15,000 is also still outstanding against him and in the hands of a pos- 
sible innocent holder for value, with no notice of any equities between 
Kelly and appellant. Against thèse obligations, Brophy has nothing. 
The inequity of this situation needs no enlargement. 

The decree of the District Court is reversed, and the cause remand- 
ed to that court, with directions to there enter a decree, setting aside 
the sale of the land by the sheriff of Hildago county to the appellee 
Kelly, and declaring the sheriff's deed to Kelly null and void, but with- 
out préjudice to the right of the appellee Campbell to sue out another 
order of sale on the judgment in the district court of Dallas county, 
and in pursuance of it to readvertise and resell the land, if he is so ad- 
vised. The costs in this court and in the court below to be taxed 
against the appellees and défendants. 



MUTUAL LIFE INS. CO. OF NEW YORK v. HILTON-GREEN et aL 
(Circuit Court of Appeals, Fifth Circuit. January 17, 1914.) 

1. INSUBANCE (1 265*) — AVOIDANCE OF POLICY FOB FALSE REPRESENTATIONS. 

Where a life Insurance pollcy provided that ail statements by Insured 
should, in the absence of fraud, be deemed représentations and not war- 
ranties, it was not avoided by false représentations made by insured un- 
less they were made fraudulently, with knowledge, actual or Imputed, of 
their falslty, when lie made them, and were materlal to the risk, tend- 
ing to influence the insurer to write the pollcy when, if thelr falslty had 
been known to it, it might not hâve done so. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 560 ; Dec. Dlg. 
S 265.*] 

2. INSUBANCE (§ 292*) AVOIDANCE OF POLICT TOB FALSB REPRESENTATIONS. 

Représentations by an applicant for Insurance that he had been ex- 
amloed by the Insurer's médical examiner, and that no prevlous appli- 
cation by him had been rejected and passed upon unfavorably, which were 
untrue to his knowledge, avoided the pollcy, unless the insurer was estop- 
ped to rely thereon by reason of Its knowledge of thelr falsity. 

[Ed. Note.— -For other cases, see Insurance, Cent Dig. |§ 691, 692 ; Dec. 
Dlg. I 292.*] 

*For otber cases see samè topic & § humber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. iNstJEANCB (§ 378*)— False Représentations — Knowledge or Aqknt Im- 
PUTED To Company. 

Under Gen. St Fia. 1906, § 2765, providlng that every person receivlng 
money for an Insurance company for any con tract of Insurance ma de by 
him, or who dlrectly or indirectly makes or causes to be made any con- 
tract of Insurance, shall be deemed to ail Intents and purposes an agent or 
représentative of such company, the bnowledge of a company's managing 
and sollciting agents and médical examiners of the falsity of représenta- 
tions by insured was chargeable to the company, In the absence of collu- 
sion between them and insured to defraud the company, though acqulfed 
In connection vvith the soliclting and examlnlng of insured for another 
company ; such previous transaction havlng been of récent happening, 
and the knowledge not having passed out of the recollection of such 
agents, but having been rehearsed during the examination for the sub- 
séquent policy and when the application therefor was taken, where the 
only limitation in the policy on the authorlty of agents was a provision 
that they were not authorized to modify the policy or extend the time for 
paying a premium, especially where the policy also provlded that repré- 
sentations in the absence of fraud should not be deemed warranties. 

[Ed. Note. — For other cases, see Insurance, Cent. DIg. §§ 968-997 ; Dec. 
Dig. § 378.*] 

In Error to the District Court of the United States for the Northern 
District of Florida ; Wm. B. Sheppard, Judge. 

Action by L. Hilton-Green and another, as executors of C. L. Wig- 
gins, deceased, against the Mutual Life Insurance Company of New 
York. Judgment for plaintifïs, and défendant brings error. Affirmed. 

See, also, 202 Fed. 113, 120 C. C. A. 267. 

This was an action to recover upon four policies of llfe Insurance, Issued 
by the plaintiff in error (défendant in the trial court) at one and the sa me 
time to the intestate. The suit was instituted in the Circuit Court of the 
First Judiclal Circuit of Florida, and removed to the District Court of the 
United States for the Northern District of Florida. It was twlce tried in that 
court, each trial resulting in a verdict for the plaintiff for the amount of the 
four policies with interest and attorneys' fées. 

The flrst judgment was reversed by this court because the policies sued on 
were erroneously held by the District Judge on the flrst trial to be Alabama 
contracts, whieh', under the statute of that state, made them noncontestable 
for any cause after two annual premiums had been pald. No other question 
was declded on the former appeal. The opinion of the court appears In 202 
Fed. 113, 120 C. C. A. 267. 

L'pon the second triai, to revlew the Judgment In which the présent wrlt 
of error Is taken, the court below held that the Florida law governed the poli- 
cies, and other questions only are now presented for décision. They arlse 
entlrely out of false statements alleged to hâve been made or ratifled by the 
insured In the application for the poUcIes and in the reports of the two médi- 
cal examiners of the défendant, and which the défendant contended avoided 
the policies. The alleged false answers related to the insured's présent and 
past heaith hlstory; as to previous illnesses, surgical opérations, consultations 
with physlclans, hospital treatment, etc. ; also, that he had been examined 
by the defendant's médical examiners, and that the examiners had correctly 
recorded his answers ; and that he had never applied for other Insurance and 
been rejected or hIs application not passed upon favorably. The alleged false 
statements were made the subjects of numerous spécial pleas by the défend- 
ant, to which the plalntlflf replied by taking issue thereon and also by alleging 
knowledge of the falsity of the statements relied upon, on the part of the de- 
fendant, through Its agents and examiners who were Instrumental in writing 
the policies for it No questions with relation to the pleadings are assigned 
as error. The errors relied upon relate altogether to exceptions to the eourt's 

*For other cases see same toplc & S numbsb In Dec. & AJn. Digs. 1907 to date, & Rep'r Indexe* 
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oral charge, and to the refusai of certain charges requested by the flefendant 
There are 23 errors assigned and relied upon for a reversai, ail of whieh hâve 
been examined by us. We feel that clearness of preseutation will be accom- 
plished rather by a gênerai statement of our views respecting them than by 
a detailed considération of each assignaient. 

George W. P. Whip, Emmett Wilson, and Philip D. Beall, ail of 
Pensacola, Fia., for plaintiff in errer. 

W. A. Blount, A. C. Blount, Jr., and F. B. Carter, ail of Pensacola, 
Fia., for défendants in error. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge (after stating the facts as above). The main 
questions considered on the trial in the court below, and about which 
the errors insisted upon hère relate, were: (1) Whether the alleged 
false statements must hâve been fraudulently made by the insured, in 
order to be availed of by the insurer; (2) whether they must hâve 
been material to the risk to hâve that efïect; (3) whether they or any 
of them were, in f act, material to the risk ; (4) whether knowledge of 
the falsity of the statements made by the insured on which défendant 
relies, if proven, would be the knowledge of the défendant and estop 
it from asserting the invalidity of the policies for that reason; and 
(5) whether the defendant's agents or médical examiners are shown 
to hâve had such knowledge. 

[1] 1. Each of the policies was alike in form and in its conditions 
and provisions. Each contained this stipulation: 

"AU statements made by the insured shail, in the absence of fraud, be 
deemed représentations and not warranties." 

When the language of a policy by its terms excludes warranties, it 
would seem that it leaves false représentations made by the insured 
with substantially the status that they would hâve with relation to the 
offense of obtaining money by false prêteuses. In order to avoid a 
contract of insurance, because a party to it was induced to enter into 
it by the false représentations of the other party to it, it must be made 
to appear that the représentations were untrue ; that they were known 
to be untrue by the party making them ; that they were material induce- 
ments to the party, to whom they were made, to enter into the contract ; 
and that the party to whom they were made relied upon their truth, 
which implies that he was unaware of their falsity. 

In the case of ^tna Life Ins. Co. v. Outlaw, 194 Fed. 862, 114 C. 
C. A. 608, the Circuit Court of Appeals for the Fourth Circuit said 
of a policy containing a like stipulation : 

"It was declded by the Circuit Court of Appeals of the Elghth Circuit, in 
the case of Rlce v. Fidelity & Deposlt Company of Maryland, 103 Fed. 427, 43 
C. C. A. 270, that: 'In insurance a représentation Is a statement by the ap- 
pUcant to the Insurer regardlng a fact material to the proposed insurance; 
and it must be not only false, but fraudulent, to defeat the policy. A war- 
ranty. In the law of Insurance, is a binding agreement that the facts stated 
by the applicant are true. It Is a part of the contract, a condition précèdent 
to recovery upon it, and its falsity in any partlcular is fatal to an action upon 
the policy.' Accepting this as the définition of a représentation, it follows that, 
in order for a représentation, under the terms of this policy, to serve as a 
211 F.— 3 
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défense, It must hâve been.knowlngly false, and therefore fraudulent. TTnless 
so kaowingly false and fraudulent, it could not be avalled of by tbe insurauce 
Company as a défense." 

In the case of Pélican v. Mutual Life Insurance Co., 44 Mont. 277, 
1t9 Pac. 778, the court said: 

"An application for a policy provided that ail statements made by the in- 
sured should, in the absence of fraud, be deemed représentations and not 
warranties, and that no such statement of the insured should avold or be 
used in défense to a elalm under the policy, unless contalned in the wrltten 
application, etc. It also reeited that ail of the answers to the médical ex- 
aminer were true and were offered as inducements to the issue of the policy. 
Held, that answers to questions in the application as to insured's prior health 
history were représentations and not warranties, and the falsity thereof would 
not avoid the policy unless fraudulent, under Rev. Codes, 5043, providing that 
the language of the policy must be construed most strongly agalnst insurer." 

Section 5043, Revised Code, referred to in the citation, and declar- 
ing that the language of the policy must be construed most strongly 
against the pleader, being merely declaratory of the rule of construc- 
tion as to insurance policies in the absence of statute, does not diminish 
the weight of this authority. 

In the case of Penn Mutual Co. v. Trust Co., 73 Fed. 653, 19 C. C. 
A. 316, 38 L. R. A. 33, 70, Circuit Judge Taft held that where a repré- 
sentation was by a statute required to be made "in bad faith," to be 
available to the insurance company, nothing short of an actual intent 
to mislead or deceive would suffice; that a misstatement, honestly 
made, through inadvertence or even gross forgetfulness and careless- 
ness, was not enough. 

We are of the opinion that, under the language of thèse policies, 
they could be avoided because of false représentations made by the in- 
sured, only if such représentations were fraudulently made, i. €., with 
knowledge, actual or imputed, upon the assured's part, of thelr falsity 
when he made them. 

2. We also think that the false représentations relied upon to avoid 
the policies must hâve been material to the risk, tending to influence 
the insurer to write the policies, when, if their falsity had been known 
to it, it might not hâve done so. The peculiar stipulation of the poli- 
cies themselves excludes the idéa that the représentations made by the 
insured were to be considered warranties, unless they were fraudu- 
lently made. If not to be construed as warranties, then, in order to 
avoid the policies, they must hâve been material to the risk. 

In the case of ^tna Life Ins. Co. v. Outlaw, 194 Fed. 862, 863, 114 
C. C. A. 608, 609, the Circuit Court of Appeals for the Fourth Circuit 
said: 

"The distinction between a warranty and a représentation In an applica- 
tion for an insurance policy has by a number of décisions been stated to be 
that, if the statements are warranted, they must be true in every particular, 
whether material or immaterial; whereas, if the statements are représenta- 
tions, incorrectness in an immaterial matter will not avoid the policy, al- 
though, if Incorrect in a material matter, the policy will be aVoided." 

We hold that, under the language of the policies involved in this 
suit, the défendant, to avoid the policies for false représentations, must 
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çstablish their falsity, materiality, and the knowledge of the insured, 
actual or imputed, of their falsity. 

3. So far as the alleged false représentations related to the insured's 
previous and présent condition of health, as to whether he had suffer- 
ed f rom indigestion or f rom a weak and diseased heart, and whether 
he was then in good health, we think that the issues were properly left 
as questions of fact to the jury, both as to the falsity and as to the 
materiality of thèse représentations. So we think the materiality of 
the omission of the insured to mention the history of the impacted tooth 
and the opération for its removal, and the visits of the insured to Hot 
Springs, Montgomery, and Atlanta, in pursuit of treatment for what 
turfted out to be an inverted tooth, was a question for the jury to dé- 
termine, under the évidence disclosed in the record. 

[2] This leaves for considération the représentation of the insured 
that he had been examined by Dr. Turberville, defendant's médical 
examiner, and that the answers recorded by the médical examiner in 
his report were correct. In truth, there was no such examination 
had, and the insured must hâve known that there was noné, and the 
représentation that there had been one was a material one. So with 
r«gard to the représentation of the insured that there had been no 
previous application for insurance made by him and rejected or not 
passed upon favorably by the insurance company. This was untrue, 
must hâve been known to hâve been untrue by the insured when he 
made it, and it was material. Either of thèse two last représentations 
would bè sufficient to avoid the policies, unless the défendant is es- 
topped to rely upon them, by reason of its knowledge of their falsity. 
It had such knowledge, if at ail, because of the knowledge of its agents 
and examiners, who handled the matter for it. 

[3] 4. This brings us to the inquiry as to whether défendant is 
chargeable with the knowledge of its agents, Hogue and Torrey, and 
its médical examiners, Kirkpatrick and Turberville, who reported to 
it that they had examined the insured, and facts indicating that he 
was an acceptable risk. 

In considering this légal question, two facts, peculiar to this case, 
are to be noticed: (a) The efïect of the Florida statute, and (b) the 
language of the policies sued upon. 

(a) Section 2765 of the General Statutes of Florida is as f ollows : 

"Sec. 2765. Agents. — Any person or firm In this state, who recelves or re- 
celpts for any raoney on account of or for any contract of insurance made by 
him or them, or for such insurance company, association, flrm or Individual, 
aforesaid, or who receives or receipts for money from other persons to be 
transmitted to any such company, association, flrm or individual, aforesaid, 
for a pollcy of insurance, or any renewal thereof, although such policy of in- 
surance is not signed by him or them, as agent or représentative of such com- 
pany, association, firm or individual, or who in anywise, dlrectly or indirectly, 
makes or causes to be made, any contract of Insurance for or on account of 
such insurance company, association, flrm or individual, shall be deemed to ail 
intents and purposes an agent or représentative of such company, associa- 
tion, flrm or individual." 

In the absence of such a statute and under différent language in 
the policies, the case of New York Life Ins. Co. v. Fletcher, 117 U. S. 
519, 6 Sup. Ct. 837, 29 L. Ed. 934, relied upon by the plaintifE in error, 
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would seem controlling of this case. However, effect must be given to 
the statute and to the language of the policies. 

In the later case of Contftiental Ins. Co. v. Chamberlin, 132 U. S. 
304-310, 10 Sup. Ct. 87, 89 (33 L. Ed. 341), the Suprême Court con- 
sidered a similar statute of lowa, and distinguished the case of In- 
surance Co. V. Fletcher, supra, f rom one where such a statute control- 
led, and declined to apply the rule laid down in the Fletcher Case to 
the case then under their considération. The court said, referring to 
such a statute : 

"This statute was In force at the tlme the application for the pollcy In suit 
was taken, and therefore governs the présent case. It dispenses with any in- 
quiry as to whether the application or the pollcy, either expressly or by nec- 
essary Implication, made Boak the agent o£ the assured in taking such ap- 
plication. By force of the statute, he was the agent of the Company in so- 
liciting and procuring the application. He could not, by any act of his, shake 
ofC the character of agent for the company. Nor could the company by any 
provision in tlie application or pollcy couvert hlm into an agent of the as- 
sured. If it could, then the object of the statute would be defeated. In 
his capacity as agent of the Insurance company he fiUed up the application — 
something that he was not bound to do, but which service, if he chose to ren- 
der It, was wlthln the scope of his authority as agent. If it be said that, by 
reason of his signing the application, after it had been prepared, Stevens is 
to be held as having stlpulated that the company should not be bound by his 
verbal statements and représentations to Its agent, he did not agrée that the 
writlng of the answers to questions' contained in the application should be 
deemed whoUy his act, and not, In any sensé, the act of the company, by Its 
authorized agent. His act in writlng the answer, which is alleged to be un- 
true, was, under the cireumstances, the act of the company. If hé had ap- 
plied in person, to the home ofllce, for Insurance, stating In response to the 
question as to other Insurance the same facts communicated by hlm to Boak, 
and the company, by its principal offlcer, having authority in the premises, had 
then written the answer, 'No other,' telling the applicant that such was the 
proper answer to be made, it could not be doubted that the company would 
be estopped to say that Insurance In co-operatlve societies was Insurance of 
the kind to which the question referred, and about which It desired informa- 
tion before consummating the contract. The same resuit must foUow where 
negotlations for Insurance are had, under like cireumstances, between the as- 
sured and one who In fact, and by force of the law of the state where such 
negotlations take place, is the agent of the company, and not, in any sensé, 
an agent of the applicant." 

In the case of New York Life Ins. Co. v. Russell, 77 Fed. 94-104, 
23 C. C. A. 43, 53, the Circuit Court of Appeals for the Eighth Cir- 
cuit said of the effect to be given the language of a policy as against a 
similar statute of Nebraska : 

"The obvions purpose of this clause, Uke that which declared the» agent of 
the Insurance companles should be deemed the agent of the insured, is to 
enable the Insurance company to escape from the necessary obligations and 
llabilitles Imposed by the law of agency on a principal who commlts the con- 
duct of his business to an agent. It is deslgned to évade a fundamental rule 
of the law of agency, and to shear its acknowledged agents of their appro- 
priate and accustomed powers and dutles, and Impose them on the insured. 
If this application Is to receive the construction contended for, no one can 
eafely transact business with an agent of the company ; for, whlle he would 
be bound by his acts and représentations and any information communicated 
to hlm by the agent, the company will not be bound by the acts or repré- 
sentations of its agent and any information communicated to hlm In the con- 
duct of the business of his agency. Under such a rule, the rlghts and obliga- 
tions of the contracting parties would not be reciprocal ; contracts made with 
the company's agents would be one-sided ; and the company could, at its own 
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élection, avall Itself of the acts and représentations of Its agents when It was 
profitable to do so, and repudlate them when they were likely to prove bur- 
densome. The Company cannot play fast and loose in this manner. The 
persons who are authorized by the company to sollcit insurance, take applica- 
tions, or receive premiums in Nebraska, are made by statute the agents of 
the Company *to ail intents and purposes' ; and it Is not wlthin the power of 
the Company to shear thèse statutory agents of the powers and authority 
with whlch the law, for the protection of the public dealing with the Com- 
pany, invests them. Thèse powers are precisely those whieh an agent of an 
insurance company possesses, upon whose powers and authority no spécial 
limitations hâve been Imposed. * * * 

"Insurance companles perfectly understand the fact that thèse applications, 
whlch are framed by themselves, and fumished to their agents, are fllled up, 
and the answers to the questions written down, by their agents, and that 
every applieant accepts wlthout question the advice, direction, and assurance 
of the agents in ail matters relating to the préparation of the application. 
This Is a part of the duty of such agents, and the applieant bas a right to 
assume that they will discharge it intelligently and honestly. He has a right 
to assume, also, that the agent will honestly and faithfully discharge his duty 
to his principal. In this case it was the duty of the company's médical ex- 
aminer to make the report called for by the clause of the application last 
quoted, if the answer to the question and the information communicated to 
the médical examiner made such report necessary. This was a duty required 
of the médical examiner by the company. It would be unprecedented and un- 
reasonable for an applieant to take into his own hands the préparation of 
the médical examiner's report, and, in doing so, disregard the express advice 
and direction of the company's médical examiner. • * • 

"Under the Nebraska statute, the agents and médical examiner of the de- 
fendant company were 'to ail intents and purposes' the agents of the com- 
pany ; and, in their respective sphères, they possessed ail the powers and 
authority conferred on agents and médical examiners of insurance companles 
by an unqualifled appointment as such. It results that the information com- 
municated by the applieant to the company's agents and médical examiner 
was, in contemplation of law, communicated to the company itself; and the 
company, therefore, having issued the poliey with knowledge bf ail the facts, 
will not be heard to défend upon the ground that thèse facts were not fully 
set out in the report of its agents or médical examiner. We concur fully in 
the conclusion reached by the learned judge who tried the case at the circuit, 
whose opinion is inserted in the statement of the case. The judgment of the 
Circuit Court is atlirmed." 

In view of the Florida statute, we think thèse two cases are con- 
trolHng of this case, rather than is the case of New York Life Ins. 
Co. V. Fletcher, which plaintiff in error relies upon. The statute pre- 
scribes that every person who receives money for an insurance com- 
pany in payment of a contract of insurance, or who directly or indirect- 
ly causes to be made any contract of insurance, shall be deemed to ail 
intents and purposes an agent or représentative of such company. Un- 
der this description, we think Torrey, the defendant's Mobile manager, 
Hogue, the soliciting agent, and the two médical examiners were agents 
of the défendant to ail intents and purposes, and so, for the purpose of 
charging it with notice of what they knew, when the policies were writ- 
ten. 

(b) Again, the language of the policies in this case difïers f rom that 
of the poliey in the case of Life Ins. Co. v. Fletcher, supra. In that 
case the poliey contained a stipulation : 

"That the rlghts of the company could In no respect be affected by his ver- 
bal statements, or by those of its agents, unless the same were reduced to 
writing and forwarded with his application to the home office." 
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Of.this stipulation the court, in that case, said: 

"The Company, Uke any other principal, could limlt the authorlty of its 
agents, and thus blnd ail parties dealing with them with knowledge of the 
limitation. It must be presumed that he read the application, and was cog- 
nizant of the limitations expressed therein." 

And again : 

"The présent case is very différent from Insurance Co. v. Wilkinson, 13 
Wall. 222 [20 L. Ed. 617], and from Insurance Co. v. Mahone, 21 Wall. 152 
[22 L. Ed. 593]. In neither of thèse cases was any limitation upon the power 
of the agent brought to the notice of the assured. * * * Where suèh 
agents, net limited in their authority, undertake to prépare applications and 
take down answers, they wlll be deemed as acting for the companies. In 
such cases it may well be held that the description of the risk, though nom- 
inally proceeding from the assured, should be regarded as the act of the Com- 
pany. Nothihg In thèse views bas any bearing upon the présent case. Hère 
the power of the agent was Umited, and notice of such limitation given by 
being embodied In the application, which the assured was required to make 
and sign, and which, as we bave stated, he must be presumed to bave read. 
He is therefore bound by its statements." 

In the case of ^tna Life Ins. Co. v. Moore (decided December 22, 

1913) 231 U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. , the Suprême 

Court of the United States said : 

"The médical examiner, as we hâve seen, put down the answer, 'No,' to 
the question asked Salgue as to whether he had heart disease, after being 
informed by Salgue that he (Salgue) had been told by physicians that his 
heart was alïected. It appears from the évidence that the other answers of 
Salgue in his application were wrltten down by the agent of the company; 
and there is testimony for and agalnst the fact that Salgue informed the agent 
of the opinion entertained of hlm by his physicians, and that he also informed 
the agent of other applications for Insurance. It is hence contended that the 
agent, not Salgue, is responsible for the positive character of the answers, and 
that the Insurance company is estopped by thls action of the agent and by 
his knowledge of the actual conditions and circumstanees. It is therefore 
further contended that the case cornes within the principle of the cases which 
establish that, where the agent of the company prépares the application or 
makes représentations to the assured as to the character and effect of the 
statements of the application, he will be regarded in so doing as the agent of 
the company, and not the agent of the insured. Among the cases cited to sus- 
tain the principle are the following in this court: Union Mutual Life Ins. Co. 
V. Wilkinson, 13 Wall. 222 [20 L. Ed. 617] ; American Life Ins. Co. v. Mahone, 
21 Wall. 152 [22 L. Ed. 593] ; New Jersey Mutual Life Ins. Co. v. Baker, 94 
r. S. 610 [24 L. Ed. 268] ; Continental Life Ins. Co. v. Chamberlain, 132 U. S. 
304 [10 Sup. Ct. 87, 33 L. Ed. 341]. German-American Life Ass'n v. Farley 
[102 Ga. 720, 29 S. E. 615], supra, is also cited, and, being a Georgia case, its 
authority is especially urged. 

"There are, however, later cases which enforce the provisions of a policy, 
and we hâve seen that it was agreed in the policy under review 'that no state- 
ment or déclaration made to any agent, examiner or other person, and not con- 
tained in' the application, should 'be taken or construed as having been made 
to or brought to the notice or knovyledge of the company, 'or as charging it 
with any liability by reason thereof.' And he (Salgue) expressed his under- 
standing to be that the company or one or more of its executive ofBcers, and 
no other person, could grant Insurance or make any agreement binding upon 
the company. 

"The competency of applicants for Insurance to make such agreeœents, and 
that they are binding when made, is decided by Northern Assur. Co. v. Grand 
View Building Ass'n, 183 U. S. 308 [22 Sup. Ct. 133, 46 L. Ed. 213] ; Northern 
Assur. Co. V. Grand View Building Ass'n, 203 U. S. 106 [27 Sup. Ct 27, 51 L. 
Ed. 109]; Penraan v. St. Paul Fire & Marine Ins. Co., 216 V. S. 311 [30 Sup. 
Ct 312, 54 L. Ed. 493]." 
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So, in the case of the Prudential Ins. Co. v. Moore, 231 U. S. 560, 
34 Sup. Ct. 191, 58 L. Ed. — (decided by the same court the same 
day), the Suprême Court said: 

"It is contended hère, as in the JEtna Case, that the company Is estopped 
by the knowledge of the agent, and the same cases are cited as were cited 
Uere. We answer hère, as we answered there, that the terms of the polley 
constltuted the contract of the parties and precluded variation of them by the 
agent." 

In the case cited, the language of the policy, limiting the authority 
of the agent, was significantly différent from that of the policies in 
this case. It was : 

"No agent has power in behalf of the company to make or modify this or 
any contract of insuranee, extending the time for paying a premium, to walve 
any forfeiture or to bind the company by making any promise, or making or 
receiving any présentation or information." 

In this case the corresponding stipulation is "agents are net au- 
thorized to modify this policy or to extend the time for paying a premi- 
um." In the Moore Case the agent was debarred from making any 
contract of insuranee in advance of the issue of the policy and from 
receiving any information so as to bind the company. In this case the 
only restriction upon the agent is against modifying the policy after 
it is issued and extending the time for paying a premium. 

In each of thèse cases, as in the Fletcher Case, the Suprême Court 
held that the terms of the contract prevented the knowledge of the 
agent from estopping the insuranee company, as it would hâve done in 
the absence of such a stipulation in the policy. In this, they are to be 
distinguished from this case. Neither in the application nor in the pol- 
icies involved in this case is there any similar stipulation limiting the 
authority of the agent. The only limitation upon the power of the 
agent contained either in the application or in the policy is this : 

"Agents are not authorized to modify this policy, or to extend the time for 
paying a premium." 

The stipulation has no effect until after the contract of insuranee 
has been consummated and the policy issued. It does not purport to 
limit the power of the agent or examiner in taking the application or 
the insured's answers or in reporting them to the company. The very 
provision upon which alone the Suprême Court based its conclusion in 
the Fletcher and in the Moore Cases is absent from the policies in this 
case, and the court, in those cases, has said that, in the absence of 
some such stipulation, the knowledge of the agent or examiner would 
be that of the company. 

The Moore Cases also differ from this case in that there was no 
Georgia statute similar to the Florida statute with référence to agency. 
The Suprême Court, after analyzing the then existing législation m 
Georgia upon the subject of insuranee, stated that its only eiïect to 
vary the law of insuranee was in providirig that in no case should an 
immaterial false statement operate to avoid the, policy. 

Again, the policies in the Moore Cases contained no stipulation that 
représentations, in the absence of f raud, should not be deemed war- 
ranties, the efïect of which, as construed by the courts, is to avoid the 
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poHcy only for willfully and knowingly false représentations, though 
in the absence of such a stipulation, an innocently false but material 
représentation would forfeit the contract. 

Our conclusion is that under the language of the policies sued upon, 
and under the Florida statute heretofore set out, the knowledge of the 
defendant's agents, Torrey and Hogue, and of its examiners, Kirk- 
patrick and Turberville, would be binding upon it, uniess there was 
collusion between such agents and the insured to defraud the principal. 
There was évidence in the record from which the jury might hâve in- 
ferred such collusion and also évidence from which it might hâve 
reached the contrary conclusion. The court below instructed the jury 
fully and properly as to the effect of such collusion, and, in view of 
this fact, its refusai to give the instruction requested by the défendant 
on this point becomes immatérial. 

5. Finally, does the record show that the agents and examiners of 
défendant had knowledge at the time the policies were written of the 
falsity of the représentations relied upon by défendant to avoid the 
policies ? Both Torrey and Hogue knew of the insured's previous ap- 
plication to the Prudential Insurance Company, and of its resuit. Kirk- 
patrick also knew of the history of insured's impacted or inverted 
tooth and of the opération that removed it. Hogue knew that Turber- 
ville had made no examination of insured and that Kirkpatrick had 
made but a partial one. There is évidence from which the jury might 
hâve inferred that Hogue deceived the insured and the examiners as 
to what was required, and that there was no collusion between the in- 
sured and himself to falsely report the examination of the doctors. 
The évidence as to whether the insured had ever had heart disease or 
indigestion previous to his applying for the policies sued upon is too 
unsatisfactory to be a sufficient ground for avoiding the policies, even 
if it were not known to défendant. 

It is contended that the knowledge of defendant's agents and ex- 
aminers was acquired in a différent transaction, namely, the previous 
soliciting and examining of the insured for the Prudential Life Insur- 
ance Company, and, having been so acquired, should not bind the de- 
fendant. However, the previous transaction was of récent happening, 
and the knowledge then acquired is shown not to hâve passed out of 
the recollection of defendant's agents, but was rehearsed during his 
examination for the policies sued on and when his application therefor 
was taken ; and, having been then within the actual knowledge of the 
agents, it should be imputed to the défendant, without référence to how 
or when acquired. If it was then actually known, it was the duty of 
defendant's agents to hâve communicated it to défendant, and, if the 
jury found that there was no collusion on their part with the insured, 
the insurer would be chargeable with knowledge of what its agents 
then actually knew. 

We think the charge of the court fairly presented the law, as we 
hâve stated it to be, to the jury, and that the refused instructions, when 
not consistent with it, were erroneous and properly refused. Taken 
in connection with the entire charge, we find no error in the court's réf- 
érence to Hogue, as defendant's agent, or in the statement that the 
agents' and examiners' knowledge was imputable to the défendant. 
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The court alsb told the jury that collusion between the insured and 
the defendant's agents would prevent this imputation. 

We find no error in the record. 

Affirmed. 



STBWART V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit February 2, 1914.) 

No. 2320. 

1. Ckiminal Law (§ 759*) — Instructions — Flioht. 

In a prosecution for homicide, ttie court cliarged tliat defendant's dé- 
fense was tliat tie did not Idll deceased and did not participate in tlie com- 
mission of tlie crime by any act of liis ovvn, or agreemeut, plan, or un- 
derstanding with codel'endant, but admltted that he participated in a rob- 
bery of the bodies of the persons killed ; that the statute provided that 
killing of a human being committed in the perpétration of or attempt to 
perpetrate a robbery was murder; and that defendant's fllght with his 
codefendant was évidence of guilt and a fact for the jury's considération. 
Meld, that such Instruction, in so far as it referred to flight, was not 
fatally defective as instructing the jury, as a matter of law, that défend- 
ant was guilty of the offense charged if he fled from the scène of the 
crime. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. |§ 1737, 1738, 
1790-1793; Dec. Dig. § 759.*] 

2. Ckiminal Law (§ 444*) — Evidence — Maps. 

Where a map, offered in évidence, showed on Its face that It was Issued 
from the General Land Office under tbe authorlty of the Secretary of the 
Interior, it was admissible, wlthout independent proof of its accuracy or 
authenticity, to show the location of an Indian Réservation on which it 
was claimed the homicide in question occurred. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1028; Dec. 
Dig. § 444.*] 

8. Criminal Law (§ 1169*) — Appeal — Rulings on Evidence — Préjudice. 

Where, in a prosecution for homicide alleged to have been committed on 
the White Mountain Indian réservation, several witnesses were called by 
the government, ail of whom reslded In Arizona and for many years had 
been familiar wlth the boundaries of the réservation and the location of 
the scène of the homicide, and ail testified that the latter was within the 
boundaries of the réservation, défendant was not prejudleed by any error 
in the admission of a map of the terrltory showlng the réservation bound- 
aries wlthout sufticient proof of its accuracy or authenticity. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 754, 3088, 
3130, 3137-3143 ; Dec. Dig. § 1169.*] 

4. Criminal Law (§ 346*) — Place of Offense — Indian Réservation — Bound- 

aries — Evidence. 

Where the government claimed that a homicide was committed on an 
Indian réservation, évidence of persons who had reslded in Arizona for 
many years and were familiar with the boundaries of the réservations in 
that State and the location of the scène of the homicide was admissible 
to show that such scène was within the réservation. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. | 786 ; Dec. 
Dig. § 346.*] 

5. Ckiminal Law (§ 631*) — Tbial — Copt of List — Statutes — Application. 

Rev. St. § 1033, provides that, when a défendant is indicted for a capital 
offense, a copy of the indictment and list of jurors and witnesses shall be 

•For othar cbsm im —mt topio * i KxntBaM lu Dm. * Am. Dlgi. UOT to date, h Rap'r IndtxM 
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dellvered to Mm at least two days before trial. Held, that sucli provi- 
sion applies only to the list of the regular panel of jurors in attendance 
at tlie opening of the trial and does not require notice of jurors brought 
in on a spécial venire to complète the jury. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 1379, 1437- 
144G ; Dec. Dig. § 631.*] 

6. Ckiminal Law (§ 472*) — Evidence — Opinion — Persons — Race. 

In a prosecution for homicide commltted on an Indian réservation, évi- 
dence of a vvltness who had had intimate knowledge of Indian eharacter- 
istlcs, gained from niany years' officiai connection witli Indian resoi'va- 
tloiis, that in his opinion défendant was a white man and not an Indian 
was compétent. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1059 ; Dec. 
Dig. § 472.*] 

7. Cbiminal Law (§ 718*) — Teial — United States Attobnet — MiscoNnucT. 

In a prosecution for homicide, the district attorney, in closing his argu- 
ment, sald, "We will ask you to réach a verdict of guilty, and to afflx the 
death penalty on this young man, as has been done on his partner in 
crime." Held, that such statement with référence to aecused's codefend- 
ant was improper. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1668 ; Dec. 
Dig. § 718.*] 

8. Cbiminal Law (| 1171*) — Appeal — Misconduct or District Attorney — 

Préjudice. 

Where wlde publicity had been glven to a homicide, and jurors, who 
admitted having read accounts thereof, were accepted to try accused, and 
it also appeared that during defendant's cross-examination he testlfled 
that his partner had been convleted of the kllllng, défendant was not 
prejudiced by an improper statement by the district attorney that ae- 
cused's codefendant had been convleted of the same offense and had been 
sentenced to suffer the death penalty. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 3126, 3127 ; 
Dec. Dig. § 1171.*] 

9. Witnbsses (§ 277*) — Cross-Examination — Scope. 

Where accused becomes a witness in his own behalf, the cross-examina- 
tion Is not restricted to the précise questions put to him on his direct ex- 
amination but covers the subject-matter Involved in such questions. 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. §§ 925, 979-983 ; 
Dec. Dig. § 277.*] 

10. Oriminal Law (§§ 419, 420*) — Tbial — Réception or Evidence — Limi- 
tation. 

Where accused, in a prosecution for homicide, clalmed that what he did 
was under coercion of his codefendant, the court properly refused to per- 
mit him to testlfy what his codefendant told him, and limited the Inquiry 
to what défendant dld under such coercion. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 973-983; 
Dec. Dig. §§ 419, 420.*] 

In Error to the District Court of the United States for the District 
of Arizona; WilHam W. Morrow, Judge. 

William Stewart was convicted of murder, and he brings error. Af- 
firmed. 

The plaintlff In error, hereinafter designated the défendant, was jolntly 
indicted vvlth one John B. Goodwln for the crime of murder in the killing of 
orie Pred Kibbe. The indlctment was returned in May, 1911, by the grand 
jury for the Fifth judicial district of the then territory of Arizona, and 
charged the offense to bave been commifted on September 15, 1910, in that 

•For other oasèa see sàme toglo & S numbhe In Dec. & Am. Dlgs. 1907 to date, & Rop'r Indexes 
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dlstritt, "*lthlii and upon the White Mountain Indian réservation," and, 
alleged that the défendant was "a white person and net an Indian." A sev-, 
erance, being demanded by défendant, was granted, and, the territory tiaVing, 
been admitted to the Union before the trial, the indictment was transferred 
f rom the territorial court to the court bçlow, where a trial was had, resulting 
in a verdict of murder in the flrst degrée, witbout qualiflcation, and défend- 
ant was adjudged to suffer death. From the judgment and an order denying 
him a new trial, he prosecutes this writ of error. 

Whlle but three errors are specified in the formai assignment of errors 
found in the record, the défendant has in hls brief specified several additional 
rulings of which he complains as involving prejudicial error, and in that 
regard it is stated that by reason of delay, over which défendant had no con- 
trol, in the completion of the transcript of the évidence by the reporter, he 
was unable, at the time of suing ont his writ of error, to présent a more full 
and complète assignment than that found in the record ; and he asks that 
the additional errors as assigned in his brief be reviewed by the court under 
the rule which authorizes the court to notice prejudicial error found in the 
record, although not formally assigned. As the record discloses some con- 
sidérable delay in the completion of the transcript, wlthout apparent respon- 
sibility by the défendant, the court is dlsposed, in view of the gravity of the 
case, to accord to it the considération requested, and we proceed to a review 
of the varions rulings complained of. While no question is made as to the 
suffieiency of the évidence to sustain the verdict, a brléf statement of the sa- 
lient facts will conduce to a readier appréciation cf the pertinency and ma- 
teriality of the errors urged. 

The évidence of the government shows wlthout controversy that one Fred 
Kibbe and one Alfred Hlllpot were shot and killed about dusk on the evening 
of the 15th of September, 1910, at a remote wayside stopping place, com- 
monly known as "Tuttle's Station," upon the White Mountain Indian réserva- 
tion, in Gila county, Ariz. The défendant at the time of the homicide was, 
and had been for some months prlor thereto, In charge of the station for the 
ovvner, and Goodwin, hls codefendant In the indictment, whom he had pre- 
viously served with in the army, had been staying with hlm at the house for 
several weeks. Kibbe and Hlllpot, two young men from Globe, with whom 
they had no previous acquaintanee, came to the station on September the 
14th, the day before the homicide, on a hunting trip, havlng with them two 
riding horses and a hunting outfit. The défendant and his companion Good- 
win were alone at the station and invited them to put up with them and make 
the place their headquarters for their hunt. This Invitation was accepted. 
The next evening about 8 o'clock, while the four men were lounging in the 
main room of the building, Kibbe sittlng by a table and Hillpot lying down in 
one corner, the two latter were, wlthout warning or any previous altercation, 
shot to death by the défendant and his companion Goodwin, or by one of 
them. Kibbe was shot through the head with a revolver, and never spoke; 
Hillpot was shot three times with a rifle and, not being instantly killed, his 
skuU was crushed by blows from the weapon, wlelded as a club, and a deep 
wound inflicted In his throat with a knlfe, severlng the aorta. The défend- 
ant and Goodwin immediately rifled the bodies of the slain men of money and 
other Personal effects, took their arms and saddle horses, and withln the 
hour fl'ed from the place and disappeared. The crime being discovered the 
next morning, they were trailed by the officers and apprehénded about a week 
later at a small railway station ia a distant part of the territory, and, upon 
being searched, several articles of Personal property belonging to the dead 
men were found in their possession, a w^atch and purse on Goodwin, and two 
purses and two revolvers on the défendant. No arms were found at the 
time on Goodwin. They were wearlng the hats of the dead men. Their 
horses, saddles, and rifles had been abandoned. 

When asked by the officers why they had killed the two men, défendant 
answered that they "had a .flght over a dog; that they had to do it, and It 
was in gelf -défense." This statement was corrobora ted at the time by Good- 
win. Substantlally the same statement was made by the défendant after 
being taken to the county jail; but some little time later he repudlated thia 
version of the killing and stated that the story was concocted by Goodwin, 
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who Induced hlm to tell It; that the truth was that Goodwin alone had killed 
the men and coerced the défendant, through fear of bodily injury, to go wlth 
hlm when he fled. At the trial défendant adhered to this latter version, de- 
nylng that he killed either of the two men or that he had anything to do with 
It further than to take a purse from the body of Hillpot after the klUing, 
and that thls was done under Goodwin's direction and induced by fear of 
bodily harm from the latter, who was armed. He testlfied that Goodwin, 
before the killing of Klbbe and Hillpot, had suggested the killing of several 
other people, including Mr. Tuttle, the proprietor of the station. He denied 
making some of the statements testlfled to by the officers, whlle admltting the 
truth of others, but said that Goodwin made up the story and induced hlm to 
tell it, and that "it was intended as a Joke." He was the sole witness for 
the defensfe 

Benton Dick, of Phœnix, Ariz., for plaintiff in error. 
J. E. Morrison, U. S. Atty., of Bisbee, Ariz., and J. C. Forest and 
O. T. Richey, both of Phœnix, Ariz., for the United States. 

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, 
District Judge. 

VAN FLEET, District Judge (after statîng the facts as above). 
[1] l. Considering the assignments in the order in which they are 
discussed in the brief, the first is that the court committed prejudicial 
error in its charge to the jury on the subject of the defendant's flight 
from the scène of the homicide. The extract from the charge which 
is complained of is this: 

"The flight of the défendant with Goodwin from the place of the murder 
is also évidence of guilt and a fact for your considération." 

It is said that this is virtually an instruction that as a matter of 
law the défendant was guilty of the offense charged if he fled from 
the scène of the crime, and was a palpable invasion of the province 
of the jury to find the effect of that fact in the light of ail the évi- 
dence. We are not inclined to regard this language, standing alone, 
as open to the interprétation thus put upon it, or that it would be so 
understood by the average mind, but we are quite certain that it can- 
not be so construed when read, as it must be, with its context. The 
entire feature of the charge bearing upon the question was this : 

"The défense of Stewart Is that he did not kill Kibbe, and did not par- 
tlcipate in the commission of the crime by any act of his own, or by any 
agreement, plan, or understanding with Goodwin. The défendant admits that 
he participated in the robbery of the bodies of Hillpot and Kibbe. The stat- 
ute provides that the killing of a human being committed In the perpétration 
of or attempt to perpetrate a robbery is murder. The fact of robbery is 
therefore a direct admission for your considération. The flight of the de- 
fendant with Goodwin from the place of the murder is also évidence of guilt 
and a fact for your considération. The only answer the défendant makes to 
thèse admitted facts is that he was compelled by Goodwin to do as he did. 
Is this answer sufficient in the light of ail the events and surrounding cir- 
cumstancesî Thls is the question you are called upon to answer by your 
verdict." 

It is quite apparent, we think, that by this language the court did 
no more in effect than tell the jury that defendant's flight, which he 
admitted, like the admission of robbery, was a fact tending to show 
guilt, which they could take into considération in determining the ulti- 
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mite f act ; and, while the language was perhaps not as discriminatingly 
chosen to convey the meaning as it might hâve been with more ma- 
ture opportunity for délibération, we are satisfied that under the cir- 
cunistances presented to them by the évidence and the charge in its 
entirety the jury would necessarily so understand it. It is not ma- 
terially différent from the language of the charge construed in Allen 
V. United States, 164 U. S. 492, 498, 17 Sup. Ct. 154, 156, 41 L. Ed. 528, 
where the court, distinguishing it from that held erroneous in Hickory 
V. United States, 160 U. S. 408, 422, 16 Sup. Ct. 327, 40 L. Ed. 474, 
and in Alberty v. United States, 162 U. S. 499, 509, 16 Sup. Ct. 864, 
40 L. Ed. 1051, say: 

"But In neither of thèse cases was It Intimated that the flight of the ac- 
cused was not a clrcumstance proper to be laid before the jury as having a 
tendency to prove his gullt. Several authorities were quoted in the Hickory 
Case (160 U. S. 417, 16 Sup. Ct. 327, 40 L. Ed. 474) as tending to establish thls 
proposition. Indeed, the law Is entlrely well settled that the flight of the ac- 
cused is compétent évidence against hlm as having a tendency to establish 
hIs guilt Whart. on Homicide, § 710; People v. Pitcher, 15 Mich. 397. This 
was the substance of the above instruction, and, although not accurate In ail 
its parts, we do not think it could hâve mlsled the jury." 

In the case of Starr v. United States, 164 U. S. 627, 17 Sup. Ct. 
223, 41 L. Ed. 577, relied on by défendant, the jury were, in sub- 
stantial effect, told that flight was in a sensé a confession of guilt. 
This the court held was, within the principles of the Hickory and Al- 
berty Cases, prejudicially erroneous. The présent language is, we 
think, open to no such construction. 

[2] 2. The second assignment is based upon error claimed to be 
involved in the admission in évidence against defendant's objection 
of a map of the territory disclosing upon its face the boundaries of 
the White Mountain Indian réservation, without independent proof 
first being made of its accuracy or authenticity. 

In the first place, we are inclined to the opinion, as seems to hâve 
been held by the trial judge, that the récitals upon the face of the 
map sufïîciently evidenced its character as a public document; it ap- 
pearing therefrom that it was issued from the General Land Office 
under the authority of the Secretary of the Interior. Holt v. United 
States, 218 U. S. 245, 252, 31 Sup. Ct. 2, 54 L. Ed. 1021, 20 Ann. 
Cas. 1138; 3 Wigmore on Evidence, § 1684, p. 2157. 

[3] But in the next place, if there was error in the ruling, it was 
entirely without préjudice to the defendant's case. Some five or six 
witnesses were called by the government, ail of whom had resided 
in Arizona for many years and were familiar with the boundaries of 
the White Mountain Indian réservation and the location of the scène 
of the homicide, and ail testified positively that the latter was within 
the boundaries of that réservation. One of thèse was the sherifï of 
Gila county, in which Tuttle's Station was situated, who had lived 
in the territory since 1881 and had been sheriff for eight terms, with 
fréquent occasion in the discharge of his officiai duties to familiarize 
himself with that part of the réservation lying within his county ; and 
another was Mr. Tuttle, the owner of Tuttle's Station, who testified 
that he had lived in the territory 36 years, that the station was on 
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the Itïdian réservation, and that when he built the house he was re^ 
quired to secure permission f rom the government authorities at Wash- 
ington for the purpose. 

[4] AU this évidence was admissible for the purpose, was whoUy 
uncpntroverted, and quite sufficient, independently of the map, to es- 
tablish the location of the premises involved in the inquiry. Holt v. 
United States, supra. 

[5] 3. The third assignment relates back to the impanelment of the 
jury, and arises upon the construction of section 1033, R. S. (U. S. 
Comp. St. 1901, p. 722). That section provides that, when a défend- 
ant is indicted for a capital offense, a "copy of the indictment and list 
of jurors and witnesses shall be delivered to him at least two entire 
days before the trial." In due time a copy of the indictment, with 
a list of the witnesses and of the panel of jurors then in attendance 
upon the court, was furnished défendant, and the trial commenced 
without objection to their sufficiency. Before the jury was completed, 
however, the first panel was exhausted and a spécial venire was 
brought in. When the first name on this panel was called, défendant 
interposed an objection to his sélection or that of any other juror 
upon the new panel, upon the ground that their names and résidences 
had not been furnished him at least two days before the trial in ac- 
cordance with the above provision. This objection was overruled, and 
the ruling is now assigned as error. We regard the objection as 
wholly without merit. In enacting the provision in question, Con- 
gress must be presumed to hâve had in mind the method provided by 
law for the impanelment of juries in criminal cases, and the very fré- 
quent necessity of calling in spécial venires af ter a trial has commenced. 
The statute is to receive a reasonable and practical construction in view 
of this requirement. The court can never know bef orehand how much 
difficulty may be encountered in getting 12 fair and unbiased men, 
but, if defendant's construction of the statute is correct, then the 
court would be bound at its péril to hâve in attendance a panel suffi- 
ciently large to meet any possible contingency in that regard, for to- 
conforni to the statute literally, whenever a regular panel is exhaust- 
ed, without securing a completed jury, the .trial must end and be com- 
menced de novo upon a new venire being secured, since the language 
of the statute is not that the names of the jurors shall be furnished 
two days before they are called but "at least two entire days before 
the trial." It is obvious that to so construe the statute would resuit 
in its being absurdly impracticable, and we are of opinion that the 
requirement is satisfied by furnishing a list of the regular panel of 
jurors in attendance at the opening of the trial. Its évident purpose 
is to put the défendant on an even plane with the government in 
preparing for his défense by giving him the names of the attending 
jurors and of the witnesses tp be called against him. This purpose is 
accomplished when a list of the panel in attendance upon the court 
at the time is furnished him, since the government can hâve no ad- 
vantage in knowledge of the personnel of a new: venire called. during 
,the trial.,, ; , ,■. ,, ,,::,.„'.., 
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The same question was not involved in Logan v. United States, 
144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429, relied on by défend- 
ant. There the government had failed to deliver to the défendants 
the list of witnesses as required, and it was held that the provision 
being for their benefit, to enable them to prépare for trial, was manda- 
tory and, if not waived, must be complied with. The présent case 
is more nearly like, if not strictly analogous to, Goldsby v. United 
States, 160 U. S. 70, 16 Sup. Ct. 216, 40 L. Ed. 343. There the gov- 
ernment had furnished the défendant with a list of the witnesses to 
be called for "proving the indictment" (that is, to make out its primary 
case), but during the defendant's case évidence came out which could 
not be anticipated and which required rebuttal. The name of the 
witness called for such purpose was not on the list furnished, and the 
défendant objected on that ground to his being allowed to testify. 
This objection was overruled, and the Suprême Court, in sustaining 
the ruling, said with référence to the meaning of the statute: 

"The words 'for proving the indictment,' and the connection in which they 
are used, clearly refer to the witnesses relied upon by the prosecution to es- 
tablish the charge made by the indictment. They do not extend to such wit- 
nesses as may be rendered necessary for rebuttal purposes resulting from 
the testimony introduced by the accused in hls défense. Indeed, that they 
do not apply to rebuttal is obvious from the very nature of things, for if 
they did, as was well sald by the trial judge, it would be impossible to con- 
duct any trial." 

This reasoning applies aptly to the présent case, since it would be 
equally "impossible to conduct any trial" under the construction of 
the statute contended for by défendant. 

[6] 4. There was no error involved under the fourth assignment 
in permitting the witness Shafer to testify that from an intimate 
knowledge of Indian characteristics gained from many years officiai 
connection with Indian réservations, and his observation of the de- 
fendant in the light of such knowledge, the latter was, in his opinion, 
a white man and not an. Indian. Such évidence may not be very 
strong or conclusive, but "it is good for what it is worth" (Reed v. 
State, 16 Ark. 499 ; Locklayer v. Locklayer, 139 Ala. 354, 35 South. 
1008) ; and where, as hère, there was no countervailing évidence on 
the question, it was sufficient, if the jury believed it, to establish the 
fact. 

[7] 5. The fifth assignment is based ûpon misconduct of the United 
States Attorney claimed to be prejudicial to the defendant's case. In 
closing his opening statement to the jury the Attorney said : 

"Having shown thèse things, and the court having instructed you fuUy on 
the law, we will ask you to reach a verdict of guilty and to affix the death 
penalty on this young man, as has been done on his partner in crime." 

Defendant's attorney immediately said, "We object to that last 
statement ;" and the court promptly ordered it stricken out. Nothing 
further was said at the time by either counsel, and no instruction to 
the jury was asked with référence to the matter. 

[8] While the statement of the United States Attorney was un- 
questionably unwarranted and highly improperj andi one ordinarily 
well calculated, if permitted to.go unnoticedj tQ.work préjudice, the 
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gênerai rule governing such breaches is that where, as hère, prompt 
action is taken by the trial court to correct the wrong, a reversai will 
not be had except in instances where the breach is so flagrant that 
the court will necessarily présume préjudice to the défendant. Was 
the conduct of the United States Attomey of the latter character? 
We think a brief référence to the history of the trial will show that 
it was not. Early in the examination of talesmen in the impanelment 
of the jury it became apparent that the wanton and flagrant character 
of the homicide, with its sordid motive, had arrested very gênerai 
attention throughout the territory wherever access was had to the 
newspapers, and that its circumstances were well known to many 
members of the panel ; the préjudice flowing theref rom resulting in 
the exclusion of a considérable number, while others with equal knowl- 
edge of the facts, but not disqualified by a fixed opinion, were re- 
tained on the jury as finally sworn. This pervading knowledge of 
the crime itself being disclosed, it is hardly conceivable, although not 
directly elicited, that the fact, equally notorious, that Goodwin had 
previously been convicted of the offense and was then under sen- 
tence of death was not as well known to a number upon the jury; 
and we must recognize that human nature is so constituted that most 
naturally knowledge of such a fact in one or more of an aggregation 
as intimately associated as a trial jury is soon the knowledge of ail. 

Moreover, the fact that Goodwin had previously been convicted was 
brought out on the examination of the défendant himself. In his 
direct examination, with référence to when he first met Kibbe and 
Hillpot, the défendant was asked by his counsel: 

"Q. And who was présent at the time? A. Goodwin was présent at the 
tiœe. Q. That was John B. Goodwin? A. Yes, sir. Q. Is that the same 
Goodwin who was convicted for the killing of Alfred Hillpot? A. Yes, sir." 

Under such circumstances, we do not think the court would be 
justified in holding that the fact disclosed by the District Attorney, 
presumptively already known to the jury, although involving a grave 
impropriety, was such as to necessarily work prejudicial harm to the 
defendant's cause. 

[3] 6. The next four assignments are grouped in their présenta- 
tion in the brief, and we may so consider them. They ail relate to 
objections made to questions .asked défendant on cross-examination 
on the ground, in some instances, that they were immaterial matters, 
and in others not gone into on the direct examination. After a care- 
ful review of the entire examination of the défendant, direct and 
cross, and having in mind the limitations on the right of the prosecu- 
tion in that regard, we are unable to say that any one of the in- 
stances presented in the objections involved a transgression of the de- 
fendant's rights. The rule does not restrict the cross-examinatioh of 
the défendant to the précise questions put to him in direct. It is the 
subject-matter involved which governs the limitation of the inquiry; 
and, while the cross-examination of the défendant was a searching 
one, it in no instance violated this limitation. His correspondance 
with Goodwin before the latter came to the station, his knowledge 
of his character and as to his being a déserter, the suggestions of Good- 
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win tO' défendant about the killing of other people, and particularly as 
to Mr. Tuttle, the employer of the défendant, and why the défendant 
did not warn the latter of his danger, each and ail thèse matters were 
clearly involved in the statements made by the défendant on his direct 
examination as to his relations with Goodwin and the previous history 
of both of them. Nor were any of them immaterial to the inquiry, 
particularly as bearing strongly on the degree of credibility the jury 
should accord to the défendant. If it may be truthfully said that the 
cross-examination was in some respects unrelenting and pitiless, it 
must be answered that it was invited by the very remarkable char- 
acter of the defendant's évidence and the necessity of the prosecution 
to rely largely upon the cross-examination to show its untruth. We 
find no error in it. 

[10] 7. The tenth and last assignment arises on a ruling made dur- 
ing defendant's direct examination. He was being interrogated about 
the property of the dead men taken with them in their flight, and 
was asked by his counsel how he came to see the guns and ammuni- 
tion. He answered, "Well, Goodwin told me I might need it." This 
answer was stricken out on motion of the United States Attorney as 
improper. His counsel then offered to prove that the défendant took 
the guns and ail the other articles of the dead men under coercion 
from Goodwin. The court ruled that he might show that what he 
did was under coercion, but not to relate conversations between him- 
self and Goodwin. We think this was a proper limitation of the in- 
quiry, and under it the défendant was given ail the latitude that was • 
proper. The record shows that he was permitted in various ways and 
on différent occasions during his examination to lay before the jury 
his theory of his défense that ail he did in the transaction was at the 
coercive instance of Goodwin. 

The examination of the somewhat voluminous record bas been 
beset by much diffîculty and labor on the part of the court in an 
endeavor to locate the matter involved in the various exceptions, ow- 
ing to the fact that the briefs bave no proper référence to the pages 
of the record where the exceptions are to be f ound ; the brief of the 
govemment being silent in that regard, and that of the défendant 
referring to the pages of the reporter's transcript instead of the rec- 
ord as filed hère. This latter omission, we assume, arises from the 
delay in completing the record, and we overlook it. We believe, how- 
ever, that we bave covered ail the matters embraced in the case of 
which défendant bas complained or could justly complain, and as a 
resuit we are unable to discover anything of a nature to justify us in 
disturbing the judgment of the court below or its order denying a new 
trial. 

The judgment and order must therefore be afïirmed; and it is so 
ordered. 

211 F,— 4 
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AECTIC LUMBER CO. v. BORDEN et al. 

(Circuit Court of Appeals, Ninth Circuit February 2, 1914.) 

No. 2282. 

1. Appeal and Erbob (§ 1011*) — Reviéw — Questions of Pact. 

Where the court on conflicting testimony found material facts against 
plaintitf, the only question for considération on appeal was whetber tlie 
findings or the conclusions of law were based upon a mistaken view of 
the law, or an obvious error in applying the évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3983- 
3989 ; Dec. Dig. § 1011.*] 

2. Mechanics' Liens (§ 281*) — Actions to Fokeolose — Sufficienct of Evi- 

dence. 

In a suit to foreclose a mechanics' lien in which It was elaimed that the 
notice of lien was not flled within 30 days after completion of the build- 
ing, évidence held insufficient to support a finding that the plan of in- 
stalling a heating plant which had not been installed when the notice was 
filed had been abandoned. 

[Ed. Kote. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 565- 
572 ; Dec. Dig. § 281.*] 

3. Mechanics' Liens (§ 132*) — Time fob Filing Notice — Completion of 

Building. 

A building erected by a lessee pursuant to the lease had not been com- 
pleted within a statute requiring the notice of lien to be filed within 30 
days after completion of the building, where a heating plant contemplated 
by the lease had not been installed, one side had not been covered with 
cedar siding, and the building had been only partiaily painted. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. §§ 190, 
192-207 ; Dec. Dig. § 132.*] 

4. Mechanics' Liens (§ 132*) — Time fob Filing — Filing Befobb Completion 

OF Building. 

Within a statute requiring notices of mechanics' liens to be filed within 
30 days after the completion of the building on which the lien is elaimed, 
the notice may be filed by one furnishing material at any time after it is 
furnished, though before the completion of the building. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. §§ 190, 192- 
207; Dec. Dig. § 13:i.*] 

5. Mechanics' Liens (J. 78*) — Aqbeement ob Consent of Owneb — Notice to 

Pbevent Lien. 

Under Civ. Code Alaska, § 262, givlng a lien to every contractor, lumber 
merchant, etc., furnishing material for the construction of a building for 
the work or labor done or material furnished at the instance of the owner, 
and section 265, providing that every building constructed upon lands 
with the knowledge of the owner shall be held to hâve been constructed 
at his Instance and the land shall be subject to a lien unless within three 
days after obtaining knowledge of the construction he shall give notice 
that he will not be responsible therefor by postlng a notice in writing to 
that efCect in some conspicuous place upon the land or in the building, 
a iien may be prevented by postlng such notice only where the work Is 
not done and the material is not furnished at the owner's instance or at 
the instance of his agent, and where the work is done or material fur- 
nished at his instance he may not so prevent a lien. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 111 ; Dec. 
Dig. § 78.*] 

•For other cases see same topic à 5 number In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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6. Mechanios' Liens (§ 75*)— Agbeement ob Consent oï Ovtnee— Notice t& 

Peevent Lien. 

A lease for five years was made In considération of the lessees' agree- 
ment to pay a specifled rental and to erect a building on the premises at 
their expansé which upon termination of tlie lease was to belong to the 
lessor. The lessor agreed to grade the lot and build the foundation, and 
the lessees agreed to Insure the building, any money coUected thereon tO' 
be used in rebuildîng or repalring, or, if they failed to rebuild, to be paid 
to the lessor. Before making the lease, the lessor had discussed with- 
plaintiff, who subsequently sold lumber to a contracter with the lessees, 
the terms on which he could purchase lumber for the building, and plain- 
tiff f urnished one-third of the lumber before receivlng notice that the les- 
sor dlsclaimed llability for the cost. Within a year from the tlme the 
lease was made, the lessor was agaln in possession of the property. Held. 
that the lumber was furnlshed at the instance of the lessor, and hence he 
could net prevent a lien by posting a notice under Civ. Code AlasUa, & 
265, giving a lien where a building is constructed with the Knowledge of 
the owner of the land unless he gives notice that he wlU not be responsi- 
ble by posting a notice in writing to that eflect on the land or in the build- 
ing. 

[Ed. Note.— For other cases, see Mechanics' Liens, Cent Dig. i§ 103-lOî ;. 
Dec. Dig. i 75.*] 

7. Mechanics' Liens (§ 75*)-^Agbeembnt oe Consent of Owneb — Impbove- 

MENTS ET LESSEE. 

Where a lease authorizes the lessee to make improvements by deducting 
the cost from the rent, or where part of the considération for the lease 
is the making of improvements which become a part of the realty or re- 
vert to the lessor, a mechanics' lien may attach for work done or materials 
furnished pursuant to a contract with the lessee. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 103- 
107 ; Dec. Dig. § 75.*] 

8. Mechanics' Liens (§ 157*) — Notice or Lien — Inclusion of Ndnlienablbj 

Items. 

A claim of a mechanics' lien for lumber furnished for use in the con- 
struction of a building was not rendered vold by the inclusion of two items 
of lumber not used in the building, where there was nothing to show that 
the lienor did not deliver the lumber in good faith on the understandlng 
that It was to be so used. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 268- 
274; Dec. Dig. § 157.*] 

Appeal from the District Court of the United States for the Third 
Division of the Territory of Alaska; Edward E. Cushman, Judge. 

Suit by the Arctic Lumber Company against W. H. Borden and 
others. From a decree dismissing the complaint, plaintiff appeals. 
Reversed and remanded, with instructions. 

The appellant, a corporation. In a suit to foreclose a mechanlc's lien, alleged 
In substance that on February 17, 1910, the appellee Borden was the owner of 
a certain lot in the town of Cordova, Alaska, and that on said date he leased 
the same to McCauley and Palmer upon the condition that the lessees should 
construct a building on the lot, which building should revert to Borden, ac' 
cordlng to the terms of the lease; that on February 23, 1910, the lessees en- 
tered into an agreement with the appellant, under which the latter was to f ur- 
nish material for the construction of said building,; that in pursuance 
thereof lumber wàs furnished to the amount of $3,480.36, of which $2,236.57 
remained unpald; that the appellant began to deliver the lumber on Febru- 
ary 23, 1910, and continued so to do untll August 6, 1910 ; that on September 
6, 1910, within 30 days from the completlon of the building, the appellfuit flle* 

*For other cases see laiDe tbpic & S numbsb In Dec. t Am. Digs. 1907 to date, & Repi'r Udexea» 
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Its clalm of lien in accordance with the Code of Alaska. The answer of the 
appellee Borden denied that any material had been furnlshed by the appel- 
lant for sald building slûce the month of April, 1910, and it alleged that the 
building was completed and occupled in that month. TJpon the issues and the 
testimony, the court found as facts that the lessees, on or about February 23, 
1910, entered Into a contract with one Goodall for the érection of a building 
on the lot, at the agreed priée of Çl,900; that the building was completed by 
the contractor on the 14th day of April, 1910 ; and that at that tlme the ground 
floor of the building was occupled by the lessees, and the second floor was oc- 
cupled as a rooming bouse ; and that the material furnlshed by the appellant 
after April 14, 1910, was certain sniall lots of lumber pUrchased by the lessees 
for the purpose of maklng altérations, changes, and repairs in sald building 
whlch was no part of the original plan of the same ; and that the small lots of 
lumber dellvered on July 8th and August 6th were not shown to hâve been 
used in the construction of the building or in the altération or repair of the 
same ; that a period of more than 30 days had elapsed from the date of the 
completlon of the building to the tlme of the flllng of the lien In the recorder's 
office. On the ground that the notice of lien was not flled wlthin 30 days 
from the completlon of the building, as required by the law of Alaska, and 
the further ground that the appellee Borden on February 24, 1910, posted a 
notice in a conspicuous place on said lot notifying ail persons that he would 
not be responsible for any material used in said building, a decree was en- 
tered dlsmissing the complalnt 

R. J. Boryer, of Cordova, Alaska, and Kerr & McCord, of Seattle, 
Wash., for appellant. 

J. C. Campbell and David L. Levy, both of San Francisco, Cal., and 
Brown & Lyons and E E. Ritchie, ail of Valdez, Alaska, for appellee 
W. H. Borden. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1-3] 
The court below, upon the considération of the conflicting testimony 
of witnesses heard in open court, having found two important facts 
against the appellant, the only question for considération hère is wheth- 
er the findings or the conclusions of law are based upon a mistaken 
view of the law, or an obvious error in applying the évidence. The 
appellant contends that, in finding that the lien notice was not filed 
within 30 days from the completlon of the building, the court took the 
erroneous view that, because work upon the building had ceased and 
the building was occupled, it was completed, although a heating plant 
had not been installed therein and in other respects the building had 
not been finished. The lease provided that the building should be 
equipped with steam heat and radiators, "said steam beat to be either 
furnished by a boiler in the building or from and through steam pipes 
from outside the building." The court below found that, after the 
exécution of the lease, McCauley and Palmer, the lessees, abandoned 
the plan of installing a heating plant and other features in said build- 
ing, as provided in said lease, "and adopted diiïerent plans, in accord- 
ance with terms and plans set out in the written contract with Good- 
all." If this were a finding reached upon a considération of conflicting 
évidence, it would be conclusive hère. But it is not. The court as- 
sumed from the fact that the heating plant was not included in the 
contract which the lessees made with Goodall, a carpenter and builder, 
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for the construction of the building, and f rom the fact that the lessees 
postponed the installation of the heating plant, that the agreement be- 
tween the lessees and Borden had been changed. But Borden testified 
that no change had ever been made in his agreement with the lessees, 
and it is clear from the évidence that Goodall's contract was limited 
to the construction of the building only. It did not include the plumb- 
ing nor the heating plant, and it did not include several important f ea- 
tures of the agreement between Borden and his lessees. It included 
only a part of what was agreed upon in the lease. Goodall testified 
that he could not recall that he had ever discussed with Borden the 
subject of the heating plant, "only he (Borden) said that McCauley 
had agreed he would put in a steam heating plant at some future time," 
and Goodall testified that the lessees did not intend to put in a heating 
plant right then; that it was a considération to come later on. Ail 
this indicates that the installation of the heating plant was deferred 
for a short time. The manager of the appellant testified that, when 
McCauley first discussed with him the priées of lumber for the building, 
McCauley said he was going to build a two-story house, to be a room- 
ing house upstairs, plastered and lighted, and wired for electric lights 
and téléphone, "and to contain a steam heating plant with radiators 
and pipes." Borden left for Juneau April 3, 1910, and did not return 
to Cordova until February 28, 1911. Feldman, a hardware merchant, 
who had an understanding with the lessees by which he was to furnish 
the heating plant, testified that Borden corresponded with him con- 
cerning the heating plant, and that in July he wrote Feldman a letter, 
"in which he complained that I did not answer his questions, and to 
induce me to answer his questions he said I might hâve something to 
say when the heating plant is going to be put in." The évidence in- 
dicates that at the time when the lien notice was filed, not only had the 
steam heating plant not been installed, but the building was incom- 
plète, in that upon one side it had not been covered with cedar siding, 
and that it had been but partially painted. 

The Mechanic's Lien Law of Alaska is adopted from the lien law 
of Oregon, and before its adoption the Suprême Court of Oregon had 
held, in Avery v. Butler, 30 Or. 287, 47 Pac. 706, that: 

"When work demanded by the terms of the original contract has been omit- 
ted, the final completion of the structure dates from the time such omissions 
are supplied by the builder at the request of the owner, although in the mean- 
time the latter may hâve taken possession of the property, and that, while 
there is anything to do which it Is the duty of the builder to perform under 
the terms of the contract, the work upon which he Is engaged is not completed 
until thIs obligation is accompllshed." 

And in Crâne Co. v. Ellis, 58 Or. 299, 1 14 Pac. 475, in a case where 
the building contract provided that the building should be completed 
by December 1, 1906, and the work of construction was completed in 
February, 1907, except for the laying of a cernent floor in the base- 
ment which, on account of the dampness of the ground was not put in 
until August, 1907, the date of the laying of the cernent floor was taken 
by the court as the date of-the completion of the building. 

[4] But the appellee contends that, if the building was not com- 
pleted when the lien notice was filed, the notice was ineffective and 
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void for thè reason that it was filed prematurely and not within 30 
days after the completion of the building, and cites décisions of courts 
which so hold. We are not disposed to foUow those décisions, based 
as they are upon a narrow and technical construction of the lien law. 
There is no préjudice to any substantial right of the owner of the 
building in the filing of a lien at any time after the material is fur- 
nished, and before the completion of the building. In Wills v. Zanello, 
59 Or. 291, 117 Pac. 291, it was held that this may be done, and that 
a lien filed before the completion of the building is not filed prema- 
turely. The same was held by the Suprême Court of Nevada in Self 
& Sellman Mill & Bldg. Co. v. Savage, 123 Pac. 333. The Suprême 
Court of Oregon has repeatedly ruled that the Mechanic's L,ien Law 
should be liberally construed, and this court, in Russell v. Hayner, 130 
Fed. 90, 64 C. C. A. 424, expressly affirmed that doctrine in construing 
the Mechanic's Lien Law of Alaska. In Hooven, Owens & Rentschler 
Co. V. John Featherstone Sons, 111 Fed. 81, 49 C. C. A. 229, Judge 
Sanborn said: 

"Labor and material once bestowed lose ail thelr value to the laborer or 
materialman. He cannot take them back. They enhance the value of the 
property upon which they are placed, and Its owner and those who take un- 
der hira receive ail the benefits of the labor and of the material. In such clr- 
cumstances the lien of the laborer or materialman should be maintained to 
the fuU extent to which the statutes give It." 

We hold that the lien notice in the case at bar was filed in due time. 

[5, 6] Assuming, as found by the court below, that within three days 
from the commencement of the building Borden posted a notice in a 
conspicuous place thereon that he would not be responsible for any 
material or work furnished in the construction thereof, the question 
remains whether he thereby defeated the appellant's claim of lien. 
The Code of Alaska, section 262 of chapter 28, Civ. Code, gives a lien 
to every contractor, lumber merchant, etc., who furnishes material in 
the construction of a building, for work or labor done or material 
furnished "at the instance of the owner." Section 265 provides that 
every building constructed on any lands with the knowledge of the 
owner "shall be held to hâve been constructed at the instance of such 
owner," and that his interest shall be subject to any lien filed in accord- 
ance with the provisions of the Code, unless he shall, within three days 
after he shall hâve obtained knowledge of the construction, give notice 
that he will not be responsible for the same by posting a notice in writ- 
ing to that effect, in some conspicuous place upon the land or in the 
building. The provisions of section 265 are for the benefit and pro^ 
tection of the owner in cases where the work is not done and the ma- 
terial is not furnished at his instance, or at the instance of his agent. 
It is not the intention of the law, nor is it the purport thereof, that 
when in fact the work is done, and the material is furnished at the 
owner's instance, he may prevent a lien upon his property by posting 
the notice referred to in that section. We think that in the case at 
bar it should be held that the materials supplied by the appellant were 
furnished at the instance of the owner. On February 17, 1910, he 
executed a lease of the property for a term of jfiye years to McCauley 
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and Palmer, in considération of their agreement to pay $75 per month 
as rental and to commence and fuUy finish a building on the premises 
at their expense, and as a preliminary to the érection of the building 
he agreed to grade the lot and put in at his own expense "a good, suit- 
able foundation for a building two stories and a basement in height, to 
cover the entire lot, to wit, 25 feet by 100 feet." The lessees further 
agreed to insure the building against loss by fire, in hot less than $2,- 
SCiO, any money coUected thereon to be used in rebuilding or repairing 
the building if the lessees so desired, and, if they failed to rebuild, the 
insurance money to be paid to the lessor. It was further provided that, 
upon the failure of the lessees to pay any installment of rent when 
due, the lessor might déclare the lease nuU and void, and that there- 
upon, or at the termination of the lease, he might repossess himself of 
the building and ail improvements, "including steam heating plants, 
plumbing, wiring," etc. Before rnaking the lease, Borden had dis- 
cussed with the appellant the terms on which he could purchase lum- 
ber for the proposed building. Immediately upon the exécution of the 
lease he began the construction of the foundation, and he completed 
the same by February 24th, and on that day McCauley and Palmer, 
by Goodall their contractor, began the érection of the building. The 
appellant furnished approximately one-third of the lumber therefor 
before it received actual notice that Borden disclaimed liability for 
the cost of the building. From the record it is évident that the build- 
ing was constructed and insured principally for the benefit of Bo.'den, 
and that the premises were leased to the lessees at a reduced rent in 
considération of their promise to erect the building. Within a year 
from the time when the lease was made, Borden was again in pos- 
session of the property, and he leased the same at a monthly rental of 
$150, and he paid the plumbing bill and the sum of $480 due Goodall 
on his contract with the lessees for the érection of the building. 

[7] It is the gênerai rule that where a lease contains a provision 
authorizing the lessee to make improvements "by deducting the cost 
thereof from the rent, or where part of the considération of the lease 
is the making by the lessee of improvements which become a part of 
the realty, or that the improvements made by the lessee shall revert to 
the lessor, a mechanic's lien may attach to the property for work donc 
or materials furnished, pursuant to a contract with the lessee." 27 
Cyc. 58; Kremer v. Walton, 16 Wash. 139, 47 Pac. 238; Shaw v. 
Spencer, 57 Wash. 587, 107 Pac. 383 ; Whitcomb v. Gans, 90 Ark. 
469, 119 S. W. 676; Potter v. Conley, 83 Kan. 676, 112 Pac. 608; 
Western Lumber Co. v. Merchants' Amusement Go., 13 Cal. App. 4, 
108 Pac. 891; Wallinder v. Weiss, 119 Minn. 412, 138 N. W. 417; 
Dougherty-Moss Lumber Co. v. Churchill, 114 Mo. App. 578, 90 S. 
W, 405; Lumber Co. v. Nelson, 71 Mo. App. 110; Crandall v. Sorg, 
198 m. 48, 64 N. E. 769 ; Carey-Lombard Lumber Co. v. Jones, 187 
m. 203, 58 N. E. 347; Jones v. Menke, 168 N. Y. 61, 60 N. E. 1,053. 
In Wallinder v. Weiss, the court held that, in order that the lessor's 
interest be subject to a lien, it is essential that he either contracted for 
the improvement or else that it was done at his instance, and held that 
he might protect his interest by notice "unless he has required the ira- 
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provement to be made." In Western Lumber & Mill Co. v. Mer- 
chants' Amusement Co., 13 Cal. App. 4, 108 Pac. 891, it was held that 
the finding of the court below that the owner failed to give the notice 
that he would not be responsible was rendered immaterial by the other 
finding that the lessee was the mère agent of the owner of the land, in 
the érection and- construction of the building. In Lumber Co. v. Nel- 
son, one of the stipulations in the lease was that the lessee should spend 
$20,000 in making improvements upon the leased premises, according 
to plans and spécifications which had been agreed to. Thèse improve- 
ments were to become the property of the lessor at the termination of 
the lease. The court said: 

"In this State of the évidence, It may be truthftilly sald the Improvements 
on the Nelson lot and the materlal necessary to make them were made and 
fnrnished by his consent and for hls beneflt. He not only consented to them, 
but contracted wlth his lessee for them." 

In Crandall v. Sorg, where the owner of vacant premises leased the 
same for 99 years at an annual rental, and by contract the tenant was 
to construct upon the premises a building at a cost of $300,000, of 
which $100,000 was to be contributed by the lessor, and by the con- 
tract it was providéd that the property should be insured, and in case 
of loss the amount recovered should either be used in reconstruction 
or be paid to the lessor, it was held that the lessor's interest was sub- 
ject to a mechanic's lien, notwithstanding that the contract provided 
that there should be no lien thereon. 

[8] We find no merit in the contention that the appellant's claim of 
lien was rendered void by the fact that the two items of lumber fur- 
nished on July 8th and August 6th were not used in the building. It 
might be a sufficient answer to the contention to point to the fact that 
the total value of those items amounted to the unimportant sum of 
$3.24. But it may be added that the case at bar is not like Williams 
V. Toledo Coal Co., 25 Or. 426, 36 Pac. 159, 42 Am. St. Rep. 799, 
cited by the appellee, in which a lumber company in its notice of lien 
made a lump charge for material and labor, when the lien law allowed 
it no lien for labor; but it is similar to Fitch v. Howitt, 32 Or. 396, 
52 Pac. 192, and West Side Lumber & Shingle Co. v. Herald, 64 Or. 
210, 128 Pac. 1006, in which it was held that the création of a mechan- 
ic's lien will not be defeated because of the inclusion in the claim of 
lien of some lumber not delivered or used, the claimant having reason- 
ably believed it to hâve been left at the proper place for use in the 
building, but that réduction will be made therefor. This court held 
likewise in Pioneer Mining Co. v. Delamotte, 185 Fed. 752, 108 C. C. 
A. 90. There is nothing to show that the appellant did not, as his tes- 
timony indicated, deliver the lumber on July Sth and August 6th in 
good faith, and on the understanding that the material was to be used 
in the construction of the building. 

The decree is reversed, and the cause remanded to the court below 
for further proceedings and with instructions to enter a decree for the 
appellant in accordance with the finding as to the amount due it. 
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CITY OF HARPER, KAN., v. DANIELS. 

(Circuit Court of Appeals, Bigtith Circuit. January 7, 1914.) 

No. 3784 

L MaNDAMUS (§ 116*) — COMPELLING LEVY OF TAX — PAYMENT OF JUDGMENT — 

"Execution." 

A mandamus to compel a municlpality to levy and colleet taxes for the 
payment of a Judgment is équivalent to an "exécution agalnst a prlvate 
person," witliin Gen. St. Kan. 1901, § 4895, providing that if exécution 
shall not be sued ont within flve years from tbe date of any Judgment, or 
If flve years shail intervene between the date of the last exécution and the 
time of suing out another exécution, the judgment sball become dormant 
and cease to operate as a iien. 

[Ed. Note. — lî'or other cases, see Mandamus, Cent. Dig. §§ 243-248 ; Dec. 
Dig. i 116.* 

For other définitions, see Words and Phrases, vol. 3, p. 2564; vol. 8, 
p. 7656. 

Mandamus to enforce payment of judgment against municipality, see 
note to Holt County v. National Life Ins. Co., 25 0. C. A. 475.] 

2. Exceptions, Bill of (§ 43*) — ^Time fob Pilino — Effect of Delay. 

A bili of exceptions, not flied within the time granted, could not be con- 
sidered where no extension of time for filing was agreed upon, asked, or 
granted, and the court's control over the record was not preserved by the 
pendency of a motion for a nevv trial or otherwise. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. § 72^,^ ; 
Dec. Dig. § 43.*] 

8. Pleading (§ 418*) — Demueeeb—Effect of Pleading Oveb. 

Where, after a demurrer to the pétition was overruled, défendant an- 
swered over, the judgment would be reversed for the'error in overrullng 
the demurrer if the pétition was fstally détective in substance and clearly 
showed that, upon the case as stated, plaintifC could not recover. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §§ 1399, 1403-1406 ; 
Dec. Dig. § 418.*] 

4. Judgment (§ 866*) — Revival — Limitations. 

Where, for ten years after the recovery of judgment on city warrants 
payable out of the gênerai revenue fund, the city offlcers never levled a 
tax to the full amount authorized by statute, and the judgment créditer 
tooU no steps to compel them to do so by mandamus, a suit to revive the 
judgment was barred by Gen. St. Kan. 1901, § 4895, providing that if exé- 
cution shall not be sued out within flve years from the date of the judg- 
ment, or if flve years shall intervene betw'een the date of an exécution and 
the time of suing out another exécution, the judgment shall become dor- 
mant ; section 4890 providing that a dormant judgment may be revived in 
the same manner as is prescrlbed for revivlng actions before judgment, 
and section 4883 providing that an order to revive an action shail not be 
made except by consent, unless made within one year from the time it 
could hâve been first made. 

[Ed. Note. — ^For other cases, see Judgment, Cent Dig. §§ 1603-1607; 
Dec. Dig. § 866.*] 

8. Limitation of Actions (i 139*) — Acknowledgment of Debt — "Judgment." 
A judgment is not a contract within Gen. St Kan. 1909, § 5616, provid- 
ing that an action on a contract may be brought within the time prescribed 
by statute after any payment of principal or interest or acknowledgment 
of the debt or promise to pay it, in writing, and hence the time for re- 

'- - ... - 

*For other cases see same topic & § numbbr in Dec. ft Ara. Dlgs. 1907 to date, & Rep'r Indexes 
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vlvlng a Judgment against a clty was not extended by payments thereon 
and written acknowledgments of the debt by the city. 

[Ed. Note. — For other cases, ses limitation oî Actions, Cent. Dig. §§ 
574, 593, 621 ; Dec. Dig. § 139.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3827-3842 ; vol. 
8, pp. 7695, 7696.] 

6. JuDQMENï (5 583*) — Mebgee of Causes of Action. 

A judgment on a note or contract merges the note or contract, and no 
other suit can be maintained thereon. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1082 ; Dec. Dig. 
§ 583.*] 

7. Mandamtjs (i 116*) — I/EVT OF Tax — Patment of Judgment. 

One recovering Judgment against a city on city vcarrants payable from 
the gênerai revenue fund had a right to demand that a tax should be 
levied each year until his Judgment was paid to the full amount author- 
ized by statute for ordinary city expenses, and this rlght could be enforced 
by mandamus. 

[Ed. Note. — For other cases, see Mandamus, Cent Dig. §§ 243-248 ; Dec. 
Dig. § 116.*] 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Action by James Daniels against the- City of Harper, Kan. Judg- 
ment for plaintiiï, and défendant brings error. Reversed and re- 
manded. 

E. C. Wilcox, of Anthony, Kan. (H. C. Sluss, of Wichita, Kan., on 
the brief), for plaintiff in error. 

Charles Blood Smith, of Topeka, Kan. (Samuel Barnum, of Topeka, 
Kan., on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

VAN VALKENBURGH, District Judge. Défendant in error, 
plaintiff below, was the owner of a number of city warrants issued by 
plaintiff in error, défendant below, a city of the third class, in 1891 and 
1892; thèse warrants were ail duly presented to the city treasurer 
within less than five years after their issue and duly indorsed, as re- 
quired by law, "Not paid for want of funds." They were payable 
only out of the gênerai revenue fund of the city. Suit was brought to 
enforce collection, and on the 8th day of March, 1897, judgment was 
rendered in favor of plaintiff, and against défendant, in the sum of 
$14,573.23. 

[1] This judgment was not.paid, and June 18, 1907, this action was 
brought to revive it. The statutes of Kansas then provided : 

"If exécution shall not be sued out within flve years from the date of any 
Judgment that now is or may hereafter be rendered in any court of record in 
this State, or if five years shall bave intervened between the date of the last 
exécution Issued on such judgment and the time of sulng out another writ of 
exécution thereon, such judgment shall become dormant, and shall c.ease to 
operate as a lien on the estate of the Judgment debtor." Section 4895, General 
Statutes of Kansas 1901. 

♦For other cases see same toplo & § numbbh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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"If a judgment become dormant, It may be reylved In the same manner as 
Is prescrlbed for reviving actions before judgment" Section 4890, General 
Statutes of Kansas 1901. 

"An order to revive an action against the représentatives or successor of a 
défendant shall not be made wlthout the consent of such représentatives or 
successor, unless in one year from the tlme it eould hâve been first made." 
Section 4883, General Statutes of Kansas 1901. 

In Kansas, judgments against municipalities are paid by taxation^ 
and the levy and collection of taxes may be enforced by mandamus. 
Such a mandamus is équivalent to an exécution against a private per- 
son, within the meaning of the statutes relati'ng to the life of judgments. 
Between March 8, 1897, the date of the judgment, and June 18, 1907, 
the date of filing this suit, a period of more than ten years, no writ of 
mandamus had issued, nor had application been made to revive the 
judgment sued on. 

The situation, so far as it affects this phase of the controversy, is thus 
stated in the second amended pétition : 

"That in the year of the rendltlon of said judgment the sald dty of Harper 
made a levy of seven mills for gênerai purposes, but falled to make any pro- 
vision in said levy towards the création of a fund to pay said warrants and 
falled and neglected so to do until the year 1900, although frequently demand- 
ed to do the same by said plaintiff, but in the year 1900, as aforesaid, the 
said city of Harper, recognizing the valldity of said indebtedness as evidenced 
by and liquidated in said judgment In accordance vrtth law in that behalf, 
passed its certain ordiuance for a two-mill levy of taxes for the purpose of 
raaking a payment on said judgment. That the said défendant since the year 
1900 has falled, neglected, and rëfused to make any levy for the purpose of 
coUecting or paying any moneys Into Its gênerai fund. 

"That in the years 1901, 1902, and 1903, the said clty of Harper passed or- 
dinances making levy for said judgment, but since the year 1904 has falled, 
neglected, and refused to make any levy for the purpose of raising a fund 
to pay said warrants or judgment. That the levies so as aforesaid made for 
the years 1900, 1901, 1902, and 1903 were duly Indorsed upon the tax books in 
conformity to said ordinances and the same were duly coUected, and the fund 
realized therefrom were paid over and deposited in the treasury of the city 
of Harper. 

"Thereafter, and from time to tlme as the said taxes were so coUected and 
deposited In the city treasury, the said city of Harper, through its proper 
offlcers, paid upon said indebtedness, liquidated and evidenced by said judg- 
ment, various amounts as foUows: 

On February 26, 1901 $133 80 

On January 28, 1902 279 46 

On .Tuly 25, 1902 74 29 

On February 27, 1903 221 72 

On April 8, 1904. 395 98 

"That said various sums were duly accepted and receipted for by said 
plaintiflf as part payment of said indebtedness and duly credited thereon, as 
per the order and direction of the said détendant, the city of Harper. 

"That within the past flve years at various times the said city of Harper, 
through its duly authorized offlcers and agents, duly acknowledged in writ- 
ing the existence of said debt upon said warrants as evidenced by said judg- 
ment and its présent and contimuing obligation to pay and discharge the same 
to this plaintifC. 

"That the foregoing payments so as aforesaid made comprise ail the fruits 
and return from said levies and collection of taxes between the years 1900 
and 1905, inclusive, and said levies and collection of taxes were advisedly and 
purposely made to create a fund in the treasury as required by law to be 
applied towards the payment of sald judgment and the indebtedness evi- 
denced by it, so far as it would go. 
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"But saîd défendant (plaîntlff) says that at no tlme slnce the présentation 
of said warrants and thelr Indorsement as aforesald, 'Net pald for want of 
funds,' bas there been levled and collected and in the treasury of sald city of 
Harper any sums of money whatsoever for the payment of said warrants or 
the judgment evidencing the same, save and except the said sums of money 
above set forth, which, as aforesaid, were pald over to this plaintiff to be 
applied upon this Indebtedness and which hâve been applled as of the above 
dates mentloned. 

"Said plaintiff further says that If, beglnning with the year 1897, the year 
said judgment was rendered, the full ten-mill levy, which It was in the power 
of the said défendant, the city of Harper, to tax for gênerai purposes, had 
been levied for the spécifie and exclusive purpose of belng placed in the 
treasury as a fund to be applied upon the payment of thèse warrants and 
upon the judgment liquidatlng the same, and the same was duly extended and 
made a charge upon the full assessed valuation of the city of Harper, and the 
same was fully collected without delinquency upon the part of the taxpayers, 
it would produce a fund, which, after the payment of interest, would be in- 
suffi ci ent to pay and satisfy more than 20 per cent, of said judgment or of 
said warrants." 

[2, 3] To this pétition défendant interposed a demurrer setting up 
the bar of the statute of limitations. The demurrer was oyerruled, 
and an exception saved; thereafter défendant answered over, a jury 
was waived, and the case was submitted to the court upon pleadings 
and évidence. Judgment was rendered in favor of plaintiff in the sum 
of $27,922.30. Défendant was given 120 days within which to file its 
bill of exceptions. The trial court filed neither findings of fact nor 
conclusions of law, but made only a gênerai finding in the nature of a 
gênerai verdict. The bill of exceptions was not filed within the time 
granted, and not until the succeeding term of court; no extension of 
time for the filing was ever agreed upon, asked, or granted ; nor was 
the court's control over the record preserved by the pendency of a mo- 
tion for new trial or otherwise. Under thèse circumstances, the bill of 
exceptions cannot be considered by us. United States v. Carr et al., 
10 C. C. A. 80, 61 Fed. 802; Missouri, Kansas & T. Ry. Co. v. Rus- 
sell, 9 C. C. A. 108, 60 Fed. SOI ; Jennings v. Phil, Balt. & Wash. Ry. 
Co., 218 U. S. 255, 31 Sup. Ct. 1, 54 L. Ed. 1031; Morse v. Ander- 
son, 150 U. S. 156, 14 Sup. Ct. 43, 37 L. Ed. 1037; Michigan Insurance 
Bank v. Eldred, 143 U. S. 293, 12 Sup. Ct. 450, 36 L. Ed. 162; Muller 
v. Ehlers, 91 U. S. 249, 23 L. Ed. 319. _ This leaves but one of the as- 
signments of error subject to review, viz. : 

"The court erred in overruling the demurrer of the city of Harper to the 
plaintifC's second amended pétition." 

If the pétition, as challenged by the demurrer, is fatally defective in 
substance, and clearly shows that upon the case as stated the plaintiff 
cannot recover, the judgment must be reversed, otherwise it should be 
affirmed. Teal v. Walker, 111 U. S. 242, 4 Sup. Ct. 420, 28 L. Ed. 415 ; 
Hudson Canal Co. v. Penna. Coal Co., 8 Wall. 276-287, 19 L. Ed. 349; 
Rush V. Newman, 7 C. C. A. 136, 58 Fed. 158-161. 

[4, 5] The issue presented is whether the suit was barred by the 
statute of limitations, which this court has expressly ruled applies to 
judgments against municipalities. Dempsey v. Township of Oswego, 
2 C. C. A. 110, 51 Fed. 97. Under section 5616, General Statutes of 
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Kansas 1909, the running of that statute may be arrested in the fol- 
lowing manner : 

"In any case founded on contract, when any part of the principal or Interest 
shall hâve been pald, or an acknowledgment of the existlng Uablllty, debt, or 
claim, or any promise to pay the same, shall hâve been made, an action may 
be brought In sueh case withln the period prescribed for the same, after such 
payment, acknowledgment, or promise ; but such acknowledgment or promise 
must be in writing, signed by the party to be charged thereby." 

However, the Suprême Court of Kansas, in construing this section, 
has held that a judgment is net a contract within the meaning of its 
terms (Burnes et al. v. Simpson, 9 Kan. 658) ; and so it has been held 
under similar statutes in Willard v. Wood, 164 U. S. 502-522, 17 Sup. 
Ct. 176, 41 L. Ed. 531; McAleer v. Clay County (C. C.) 38 Fed. 707; 
McCaskill v. Graham, 121 N. C. 192, 28 S. E. 265. Therefore the al- 
légations of payments made, and of written acknowledgment of the 
debt by défendant, are inefifective. This is practically conceded, and to 
escape the bar of the statute counsel for plaintiiï rely mainly upon the 
contention that the statute of limitations does not run in favor of a 
municipal or quasi municipal corporation upon its outstanding obliga- 
tions until the corporation has provided a fund with which payment 
thereof may be made (School District v. Bank, 63 Kan. 668, 66 Pac. 
630 ; Hubbell v. South Hutchinson, 64 Kan. 645, 68 Pac. 52 ; Schoen- 
hoeft V. Kearny County, 76 Kan. 883, 92 Pac. 1097, 16 L. R. A. [N. 
S.] 803, 14 Ann. Cas. 100) ; that in this case no such fund was provid- 
ed which would hâve been sufficient to pay this debt and ail of it ; that 
the judgment can be paid in no other manner than the warrants upon 
which it was founded (King v. Board of Commissioners, 23 C. C. A. 
348, yy Fed. 583 ; United States v. County of Maçon, 99 U. S. 582, 
25 L. Ed. 331 ; Schoenhoeft v. Kearny County, 76 Kan. 883, 92 Pac. 
1097, 16 L. R. A. [N. S.] 803, 14 Ann. Cas. 100); that therefore the 
court may look behind the judgment to the nature of the debt former- 
ly evidenced by the warrants, and, if the warrants are not barred, then 
the judgment is equally exempt. Such was the view taken by the trial 
court. Upon most thoughtful and attentive considération of this con- 
tention we are unable to give it our assent. That in default of exécu- 
tion a judgment becomes dormant at the expiration of five years from 
the date of its rendition, and cannot be revived or enforced by any ac- 
tion unless within one year after dormancy ensues, has been repeatedly 
and consistently ruled by the Kansas Suprême Court. Scroggs v. Tutt, 
23 Kan. 181 ; Angell v. Martin, 24 Kan. 334 ; Halsey v. Van Vliet, 27 
Kan. 474 ; Teflft v. Citizens' Bank, 36 Kan. 457, 13 Pac. 783 ; Mawhin- 
ney v. Doane et al., 40 Kan. 676, 17 Pac. 44. The statute contains no ex- 
ception which would exclude judgments upon municipal warrants such 
as thèse, and this court, as we bave seen, has expressly recognized its 
application to such judgments. Dempsey v. Township of Oswego, su- 
pra. 

[6] A judgment on a note or contract merges the note or contract 
and no other suit can be maintained on the same instrument. Eldred 
v. Bank, 17 Wall. 545, 21 L. Ed. 685; Rails County Court v. United 
States, 105 U. S. 733, 26 L. Ed. 1220; Gaines v. Miller, 111 U. S, 395- 
399, 4 Sup. Ct. 426, 28 L. Ed. 466; Schuler v. Israël, 120 U. S. 506- 
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509, 7 Sup. Ct. 648, 30 L. Ed. 707. In the latter case it is said that, 
when "it is made to appear that a judgment on the same cause of ac- 
tion has been recovered and is in full force and effect, that judgment 
must be held to merge the évidence of the debt, whether that évidence 
be paroi or written, in the judgment first recovered." In the case at 
"bar, then, there could be no recovery upon the warrants themselves, 
and, indeed, it may be sufficient to say that none is attempted. The ac- 
tion is confessedly based upofi the former judgment, and must stand or 
fall accordingly as that judgment is able to support it. It is true that 
the judgment does not change the manner and form of payment be- 
cause of the limited power of taxation conferred upon municipahties. 
It does, however, estabHsh the vaHdity and amount of the claim. It 
cannot be said that the character of the obhgation has been in no sensé 
changed. 

The pétition allèges that prior to the original judgment the city of 
Harper failed to take any step toward the payment of the debt evi- 
denced by the warrants. As matters stood, plaintiff was helpless to 
enforce payment. His remedy was mandamus, but in the fédéral 
court a judgment at law is necessary to support the writ, which is in 
the nature of an exécution to carry the judgment into effect. County 
of Greene v. Daniel, 102 U. S. 187, 26 L. Ed. 99; Davenport v. Coun- 
ty of Dodge, 105 U. S. 237-243, 26 L. Ed. 1018; King v. Board of 
Commissioners, 23 C. C. A. 348, 77 Fed. 583-586. It was imperative 
that plaintiff should reduce his demand to judgment before he could 
set in motion any process that could resuit in the payment of his claim ; 
by so doing the nature of his demand was changed and he acquired a 
valuable right which he could not otherwise enjoy. A statutory re- 
sponsibility concurrent with the privilège was imposed upon him. The 
duty of vigilance in the pursuit of his remedy was enjoined. The life 
of his claim was not thereby endangered. 

"A party may, by the issue of exécutions every flve years, keep a judgment 
alive indefinitely. It remains in force without exécution for flve years, and 
the plaintiff may revive It at any time wlthin one year thereafter, so that 
practically a plaintiff may neglect his judgment for six years, lacking a day, 
and then revive and put It in force for flve years more. And if a party neg- 
lects his judgment for six years, he has little cause of complatnt if the law 
says to him, 'You hâve slept upon your rlghts too long, and public policy re- 
quires that claims so old should be considered barred.' " Angell v. Martin, 
24 Kan. 334-^36. 

There is no hardship in this. It is but an incident of the ultimale 
repose and end to litigation which it is the office of statutes of limita- 
tion to insure. 

[7] Having acquired the right to avail himself of the writ of manda- 
mus in aid of his judgment, he could demand that a tax should be 
levied each year to the full amount of the limit fixed by statute for tax- 
ation for ordinary city expenses until his judgment was paid. Stryker 
V. Board of Commissioners, 23 C. C. A. 286, 77 Fed. 567. The power 
of the court to issue a mandamus to compel municipal officers to per- 
form their duty of levying is a distinct power, which extends to minis- 
terial acts which officers are legally bound and refuse to perform. 
Barkley v. Levée Commissioners et al., '93 U. S. 258-265, 23 L,. Ed. 
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893 ; Ex parte Rowland, 104 U. S. 604-615, 26 L. Ed. 861. It is true 
that a court has no taxing powers and can impart none to the city au- 
thorities; nor has the holder of city warrants, or a judgment rendered 
thereon, a right to demand that a spécial tax shall be carved out of a 
gênerai given rate and levied for the exclusive purpose of paying his 
warrants or judgment unless the statute requires it and leaves the city 
levying board no discrétion (Board of Commissioners v. King, 14 C. C. 
A. 421, 67 Fed. 202) ; but he has the right to demand that a levy be 
made and the tax coUected to the f ull amount authorized for the fund 
out of which his warrants and judgment are payable. In the présent 
case that authorized rate for gênerai purposes was ten mills. Accord- 
ing to the pétition the officers of the city never discharged their full 
duty in this respect, nor did plaintiff take the appropriate légal steps 
to compel them to do so. In the year of the rendition of the judgment 
a levy of seven mills only was made for gênerai purposes, and after 
the year 1900 the défendant f ailed, neglected, and ref used to make any 
levy for the purpose of coUecting or paying any moneys into its gên- 
erai fund. Moneys provided by the two-mill levy were paid and credit- 
ed on the judgment ; but this action of the city officiais f ell far short 
of performance authorized by law, which plaintifif might hâve de- 
manded, but did not demand. It would thus appear that plaintifï in- 
voked neither the letter nor the spirit of the law for the préservation 
of his judgment. From the situation disclosed by the pétition it must 
be presumed that timely writs of mandamus would hâve produced at 
least an increased partial payment of the judgment debt. The sug- 
gestion that the issuance of such writs is not demanded unless they 
could effect the discharge of the entire indebtedness cannot, of course, 
be entertained. 

The case of Beadles v. Smyser, 209 U. S. 393, 28 Sup. Ct. 522, 52 
L. Ed. 849, is cited in support of the contention that the city is estop- 
ped to raise the bar of the statute in the instant case. In the opinion 
the f ollowing quotation from Dillon on Municipal Corporations is quot- 
ed with approval : 

"Any positive acts (infra vires) by municipal oflBcers which may hâve In- 
duced the action of the adverse party, and where it would be Inéquitable to 
permit the corporation to stultify Itself, by retracting what Its officers had 
done, wlU work an estoppel." 

The facts in the two cases are essentially différent In Beadles v. 
Smyser the city council provided by législation that aîl judgments 
against the city should be paid, in the order of their rendition, out of 
moneys then on hand and as they should accrue in the judgment fund. 
The judgment creditors agreed to this and signed written waivers of 
their right to payment of their judgments pro rata ; this had the effect 
of postponing the payment of some judgments beyond the statutory 
period. The city made payments according to this agreement, and so 
long as it did so the creditors who were parties thereto were precluded 
from issuing exécution or suing out writs of mandamus, and a court 
of equity would hâve promptly restrained such proceedings on their 
part if attempted, Under such circumstances, the Suprême Court held 
that the city was estopped to invoke the statute of limitations. In the 
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case at bar no such arrangement exïsted. The cïty merely neglected 
to pay in any substantial way, and the plaintiff neglected to take steps 
to enforce payment. Nothing is disclosed in the pétition but inadé- 
quate partial payments and alleged written acknowledgment of the 
debtj but, as we hâve already seen, such are insufficient to toll the 
statute. Judge Sanborn's language in Dempsey v. Township of Oswe- 
go has substantial, though not literal, application hère : 

"If the plaintiff in thls case has failed to collect the money that was due 
him it has not been because he was remediless under the law. It has been 
beeause for more than flve years he'issued no writ upon his judgments when 
he could hâve had a writ for the asking, and because he brought no suit, 
and made no application to revive his judgments, for more than three years 
after they became dormant, at a time when there was ample opportunity 
to serve notice and process upon the défendant." 

While courts in the interest of justice lean to such conclusions as 
will insure the discharge of honest obligations by cities as well as by 
individuals, they are not justified in granting relief to creditors who 
hâve neglected to avail themselves of their proper remédies, in the 
face of the plain bar of a statute, whose construction is not involved 
in doubt. The demurrer to the pétition should hâve been sustained. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings in accordance with the views herein expressed, including if 
the facts warrant it, leave to plaintiff to amend, in the discrétion of the 
trial court. 

SMITH, Circuit Judge (concurring). I concur in the foregoing opin- 
ion of VAN VALKENBURGH, District Judge, but deem it désirable 
to add the following thereto: 

In my opinion ordinarily a demurrer is waived whenever the party 
filing it pleads over in the trial court. Eau Claire National Bank v, 
Jackman, 204 U. S. 522, 535, 27 Sup. Ct. 391, 51 L. Ed- 596; Camp- 
bell v. HaverhiU, 155 U. S. 610, 612, 15 Sup. Ct. 217, 39 h. Ed. 280; 
Stanton et al. v. Embrv, Administrator, 93 U. S. 548, 553, 23 L. Ed. 
983 ; Marshall v. Vicksburg, 15 Wall. 146, 148, 21 L. Ed. 121 ; Rail- 
road Co. v. Harris, 12 Wall. 65, 84, 20 h. Ed. 354; Campbell v. Wil- 
cox, 10 Wall. 421, 423, 19 L. Ed. 973 ; Watkins v. United States, 9 
Wall. 759, 761, 19 L. Ed. 820; Young v. Martin, 8 Wall. 354, 357, 19 
L. Ed. 418; Aurora City v. West, 7 Wall. 82, 92, 19 L. Ed. 42; Bell 
V. Railroad Co., 4 Wall. 598, 602, 18 L. Ed. 338; Clearwater v. Mere- 
dith et al., 1 Wall. 25, 42, 17 L. Ed. 604; United States v. Boyd, 5 
How. 29, 50, 12 L. Ed. 36; Evans v. Gee, 11 Pet. 80, 85, 9 L. Ed. 639. 

The question, therefore, considered in the foregoing opinion would 
not be open for disposition by us were it not for the so-called conform- 
ity act (section 914, Revised Statutes [U. S. Comp. St. 1901, p. 684]) 
that: 

"The practlce, pleadlngs, and forms and modes of proceeding in civil causes, 
cther than equlty and admiralty causes. In the circuit and district courts, shall 
conform, as near as may be, to the practice, pleadlngs, and forms and modes of 
proceeding existlng at the time In like causes in the courts of record of the 
State within which such circuit or district courts are held, any rule of court 
to the contra ry notwlthstanding." 
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This of course does not change the practice in this court, but the 
waiver, if any, existed on the ruHng on the demurrer must hâve taken 
place in the District Court for the District of Kansas. That the ruHng 
on the demurrer was erroneous I hâve no doubt, and an exception was 
duly taken to the ruiing on the demurrer at the time, and under the 
laws of Kansas, where such an exception is taken, the ruiing on de- 
murrer is not waived by answering. 

I am therefore of the opinion that the ruiing on the demurrer is in 
this case still available to the plaintiff in error, and, being of the opin- 
ion that it was erroneously overruled, concur in the reversai of the 
judgment. 



NATIONAL POLE CO. v. CHICAGO & N. W. RT. CO. 

(Circuit Court of Appeals, Seventh. Circuit. January 6, 1914.) 

No. 1973. 

1. CotTETs (i 405*) — Fedebal Courts — Cibcuit Court of Appeals — Jubisdio- 

TION. 

Where a demurrer was sustained to a complaint in an action against an 
Interstate carrier to recover alleged unjust and unreasonable charges on 
the ground that the complaint did not show that plaintiff's cause of action 
had been flrst submitted to and establlshed by the Interstate Commerce 
Commission, but the trial court dld not put its ruiing in the form that the 
omission precluded the court from conslderlng the merits of the complaint, 
but rather included such proposition, and also that such omission con- 
stituted a failure to state a cause of action on the merits, an appeal was 
properly taken to the Circuit Court of Appeals and not directly to the 
Suprême Court. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 1097-1099, 1101, 
1103 ; Dec. Dlg. § 405.* 

Jurisdiction of Circuit Court of Appeals in gênerai, see notes to Law Ow 
Bew V. United States, 1 C. C. A. 6 ; United States Freehold Land & Emi- 
gration Ce. V. Gallegos, 32 C. C. A. 475.] 

2. Carbiebs (§ 36*) — Interstate Commerce Act — Jubisdiction — Suffioienct 

Oï Complaint — Détermination. 

Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. 
Comp. St. 1901, p. 3154]) § 1, requires that ail of charges for transporta- 
tion shall be reasonable and denounces every unreasonable charge as un- 
lawful and prohlblted. Section 8 gives every injured party a rlght of ac- 
tion for damages on account of carriers doing anything that is prohlblted 
or declared unlawful by the act Section 9 authorizes the Injured party 
elther to make complaint to the commission as provlded for In section 13, 
or to sue in a fédéral District Court, but dénies hlm the rlght to pursue 
both remédies and requires hlm to elect whlch he wUl adopt. Section 15 
authorizes the commission after a full hearing on the complaint to déter- 
mine what charges and practices are unjust and unreasonable and to pre- 
scribe what just and reasonable charges and practices shall be observed. 
Held that where plaintlfC brought suit in a fédéral court to recover for 
alleged unjust and unreasonable charges wlthout submlttlng his complaint 
to the commission, he thereby elected under section 9 to sue In the fédéral 
court, and, such court belng glven authorlty by such section to recelve 
complalnts, it had jurisdiction to détermine whether the complaint stated 
euffident facts to constltute a cause of action. 

[Ed. Note. — For other cases, see Carriers, Cent Dlg, g 95; Dec Dig, 
î 36.*] ^ 

•For other ca.ses see same topic & ! NUMBEB in Dec. & Am. Dlga. 1907 to date. & Rep'r Indaxek 
211 F.— 5 
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S. Caeeiebs (§ 36*) — Interstate Régulations — Peksons Bntitled to Sue — 
Beal Paety in Intekest. 

Where, in an action against an Interstate rallroad company to recover 
damages for the imposition of unreasonable and excessive charges In the 
sUpment of pôles, it appeared that some of tlie shlpments were made by 
plaintiff, an objection that plalntiff was not the real party in interest 
could not be sustalned because It was claimed that the assignment of 
rlghts of other shippers to the same relief were invalid. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 95; Dec. Dig. 
i 36.*] 

4. Commerce (§ 89*) — Interstate Commerce — Dischiminating Provisions — 

INVALIDITY — ElGHT TO SUE — PRESENTATION OF ClAIM TO COMMISSION. 

Défendant, Interstate railroad company, published a tariff on pôles pro- 
vidlng that the pôles might be dressed, sawed, concentrated in transit, 
and shipped from orlgln to concentration point and then to destination at 
through rates which were less than the sum of the locals, but only on 
condition that the shipping bill Issued at the point of orlgln specified the 
ultlmate destination. This condition, having been submltted to the In- 
• terstate Commerce Commission on the complaint of other shippers, was 
declared void and an order passed that it should be dlsregarded. Held, 
that complainant was entitled to sue in the fédéral court to recover the 
différence in rates pald on shlpments of pôles on whlch it was not ac- 
corded through rates because of the enforcement of such condition prior 
to its being declared void by the commission without itself presenting its 
cause of action to the commission and obtaining a réparation order on 
which to sue ; such requirement imposed by Interstate Commerce Act (Act 
Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]) § 16, 
being intended only for fhe exercise of the commission's législative pow- 
ers to détermine the reasonableness of the condition, and, the commission 
having once acted, It was not neeessary that an injured shipper should 
again présent the same question to the commission before electlng to sue 
directly in the fédéral court as authorized by section 9. 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 89.*] 

In Error to the District Court of the United States for the East- 
ern District of Wisconsin ; Ferdinand A. Geiger, Judge. 

Action by the National Pôle Company against the Chicago & North- 
western Railway Company. Judgment (200 Fed. 185) for défendant, 
and plaintiff brings error. Reversed, with directions. 

Plaintiff in error, plaintiff below, alleged in its complaint that plaintiff and 
Its assignera made shlpments of pôles Over défendants railroad from varions 
initial points in Mlchigan to a concentration point, Escanaba, Mich. ; that 
plalntiff and its asslgnors shipped the same pôles in Interstate commerce over 
defendant's rallroad from Escanaba to varions ultlmate destinations through- 
out the United States ; that defendant's published tariff, in force at ail times, 
provided that pôles might be dressed, sawed, or concentrated in transit, and 
might be shipped from origin to concentration point and thence to destina- 
tion at through rates (less than the sum of locals), but only on condition that 
the shipping bill issued at origin should speclfy ultlmate destination; that 
the shipping bills issued for plalntiff's pôles at points of origin failed to specify 
the ultlmate destinations ; that plaintiff was required by défendant to pay and 
did pay the local rates from points of origin to the concentration point and 
the local rates thence to the ultlmate destinations (and the excess of such 
payments above the through rates is flgured by plalntiff in each case from de- 
fendant's aforesaid tariff sheet); that the aforesaid condition in said tariff 
was unjust and unreasonable and resulted in excessive charges ; and that, 
after plalntiff's aforesaid shlpments and before the brlnging of this action, the 
Interstate Commerce Commission on June 14, 1909 (16 Interst. Com. Com'n R. 
382), on the complaint of other shippers, and after a full hearing, determlned 

•For other easea see same topic & § ntjmbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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and ruled that the aforesaid condition in ttie aforesald tarIfiC was wholly un- 
teasonable and unjust and sliould be dlsregarded. 

To tliis complalnt défendant démurred on two grounds : (1) That the com- 
plaint falled to state faets sufficient to constitute a cause of action agalnst de- 
fendant; and (2) that it appeared from the face of the complaint that the 
court was without jurisdiction to pass upon the matter complained of, because 
there had been no détermination of it by the Interstate Commerce Commis- 
sion. 

The judgment reads: "The plaIntifC havlng in open court walved ail right 
to amend in case the demurrer should be sustained, It is ordered that said de- 
murrer be and the same is hereby sustained; further adjudged and deter- 
mlned that plaintifC take nothing by this action, that said action be and hereby 
is dismissed on the merits, and that défendant hâve and recover of said plain- 
tifC Its costs herein." 

In the trial court ([D. C] 200 Fed. 185) attention seems to hâve been glven 
exclusively to the merits. And in this court plaintifC's whole contention Is 
that its complaint states a good cause of action, while défendant only insists 
that the absence of an allégation that the Interstate Commerce Commission, 
at plaintiff's pétition therefor, had decided that plaintifC was entitled to répara- 
tion, left the complaint bad, and that the complaint shows affirmatively that 
plaintilï is not the real party in interest, and that the supposed cause of ac- 
tion is barred by limitations. No suggestion has corne from either side that 
this court is without jurisdiction to entertaln the wrlt of error. 

Edward H. S. Martin, of Chicago, 111., for plaintiff in error. 
C. C. Wright, of Chicago, 111., for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). [1] I. 
Appellate jurisdiction. In passing on the merits the trial court decided 
sub silentio that it had jurisdiction as a fédéral court under section 9 
of the Interstate Commerce Act to hear the complaint. As a question 
of merits the court held that the failure to aver that plaintiff's grounds 
of complaint had first been submitted to and established by the Inter- 
state Commerce Commission, made the complaint bad. If what was 
treated as a question of merits was in reality a question of jurisdiction 
of the court as a fédéral court, and if that was the only question decid- 
ed, should the writ of error be sued out from the Suprême Court or 
from this court? If the trial court had put its ruling in the form that 
the failure to aver that plaintiff's grounds of complaint had first been 
submitted to and established by the Interstate Commerce Commission, 
precluded the court as a fédéral court from considering the merits of 
the complaint, the décisions in The Ira M. Hedges, 218 U. S. 270, 31 
Sup. Ct. 17, 54 L. Ed. 1039, The Steamship Jefferson, 215 U. S. 130, 30 
Sup. Ct. 54, 54 L. Ed. 125, 17 Ann. Cas. 907, and Mitchell Coal Co. 
V. Pennsylvania R. Co., 230 U. S. 247, 33 Sup. Ct. 916, 57 L. Ed. 
1472, would indicate that this case properly should hâve been taken 
directly to the Suprême Court. And the query arose during consulta- 
tion whether, the one question being the effect of the omission of a 
certain averment, the form of the answer given by the trial court 
should détermine the appellate jurisdiction. In the Hedges Case, supra, 
the court recognized that "there sometimes is difiîculty in distinguish- 
ing between matters going to the jurisdiction and those determining 
the merits," and concluded that, although "it may be said that the two 
considérations coalesce, * * * at ail events, the form of the de- 
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crée must be taken to express the meaning of the judge." If the two 
considérations coalesce, if ail the substance is run into one mold, still 
the aspects of the obverse and reverse faces are f rom as separate points 
of view as if the faces were on separate castings. And if the judg- 
ment and the assignments of error actually présent both aspects, this 
court has appellate jurisdiction. Darnell v. Illinois Central R. Co., 
225 U. S. 243, 32 Sup. Ct. 760, 56 L. Ed. 1072; Morrisdale Coal Co. 
V. Pennsylvania R. Co., 183 Fed. 929, 938, 106 C. C. A. 269. 

[2] IL Jurisdiction of the trial court. Section 1 of the act requires 
ail charges for transportation to be reasonable and just, and denounces 
every unjust and unreasonable charge as unlawful and prohibited. Sec- 
tion 6 provides that carriers shall make, file, and publish schedules of 
their charges. Section 15 authorizes the commission, after a full hear- 
ing upon a complaint, to détermine what charges and practices are un- 
just and unreasonable and to prescribe what just and reasonable charges 
and practices shall be observed by the carriers. Section 8 gives every 
injured party a right of action for damages on account of a carrier's 
doing anything that is prohibited or declared unlawful by the act. Sec- 
tion 9 authorizes the injured party either to make complaint to the com- 
mission as provided for in section 13 or to bring suit in a District Court 
of the United States, dénies him the right to pursue both remédies, 
and requires him to elect which he will adopt. If he makes complaint 
to the commission and if the commission finds that he is entitled to 
damages and gives him a réparation order, he may sue upon the order 
either in a District Court of the United States or in a state court of 
gênerai jurisdiction. 

Plaintiff's complaint manifestly purported to be based upon the right 
of action given by section 8 for defendant's unlawful acts under sec- 
tions 1 and 6 as determined by the commission under section 15. Man- 
ifestly, also, plaintiff elected under section 9 to sue in the fédéral court. 
And as the fédéral court was given by section 9 organic authority to 
receive complaints under section 8, the court below had jurisdiction to 
détermine the sufficiency of the présent complaint to constitute a cause 
of action, just as a court having organic authority to entertain replev- 
in suits has jurisdiction of the particular case wherein the complaint 
is bad for lack of an averment of demand before suit. 

[3] m. Merits. Before taking up the substantial question it is 
proper to observe : (1) There is nothing in defendant's point that plain- 
tiff is not the real party in interest. Some of the shipments were made 
by plaintiff. So it is immaterial whether claims of other shippers could 
lawfully be assigned to plaintiff or not, even if such a question could 
be raised on the présent record. (2) Under the Wisconsin practice 
(adopted on the law side of the court below) the question of limitation 
can be presented only by spécial demurrer or by answer. 

[4] We hâve taken the complaint, as did the trial court, to be suffi- 
ciently definite and spécifie to présent the question in this form : Aft- 
er the commission at the complaint of another shipper had determined 
with respect to the very tariff under which plaintiff shipped that the 
condition relating to the récital in the bill of lading was unreasonable 
and unjust, and that, throughout the times during which plaintiff ship- 
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ped the through rate as published was the maximum reasonable and 
just rate, was plaintiff compelled to go to the commission and get a 
réparation order on which to sue under section 16, or could plaintiff 
exercise the choice professed to be given by section 9 and go directly 
to the fédéral court ? 

On its face section 9 clearly gives the option ; but if other and para- 
mount provisions of the act would be impaired by an unrestricted read- 
ing of section 9, then of course the option must be limited to conform 
to the législative will as determined by a considération of the act as 
a whole. 

In Texas & Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 
27 Sup. Ct. 350, 51 h. Ed. 553, 9 Ann. Cas. 1075, the carrier had filed 
and pubhshed its rates for interstate transportation ; the shipper paid 
those rates, but claimed they were excessive ; and in the shipper's suit 
the court found that the published rates were unreasonable, determined 
what were reasonable rates and what was the excess of the published 
above the reasonable, and rendered judgment for such excess. This 
judgment was reversed by the Suprême Court on the ground that, if 
différent courts in différent suits should find differently as to the rea- 
sonableness of the same rates or the justness of the same practices, the 
uniformity and equality of rates and practices, which were the prime 
objects of the act and for the maintenance of which the commission 
was created and given regulatory powers, would be utterly destroyed. 
In the language of the court : 

"Indeed, no reason can be perceived for the enactment of the provision en- 
dowin-g the administrative tribunal, which the act created, with power, on due 
proof, net only to award réparation to a partlcular shipper, but to command 
the carrier to deslst from violation of the act in the future, thus compelllng 
the altération of the old or the filing of a new schedule, eonformably to the 
action of the commission, If the power was left In courts to grant relief on 
complalnt of any shipper, upon the theory that the established rate could be 
disregarded and be treated as unreasonable, without référence to prertous ac- 
tion by the commission in the premlses. This must be, because. If the power 
exlsted in both courts and the commission to originally hear complalnts on 
this subject, there mlght be a divergence between the action of the commission 
and the décision of a court. In other words, the established schedule might 
be found reasonable by the commission in the first Instance and unreasonable 
by a court acting originally, and thus a conflict would arise which would ren- 
der the enforcement of the act impossible." 

In Robinson v. Baltimore & O. R. Co., 222 U. S. 506, 32 Sup. Ct. 
1 14, 56 ly. Ed. 288, the carrier, by its published tariff, made a discrim- 
inatory charge of fifty cents more per ton for transpbrting coal when 
loaded into cars from wagons than when loaded from tipples. The 
shipper claimed that this was an unjust discrimination, but failed to al- 
lège or prove that the unjustness (and the extent thereof) had been 
determined by the commission. Also it was admitted by the parties 
that the shipper had not presented to the commission any claim for rép- 
aration. The Suprême Court stated and answered two questions: 
First, that matters of unreasonable rates, unjust discriminations and 
undue préférences in published tariffs must be determined exclusively 
by the commission. Second, that a published report of the commission 
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is not in court by judiciâl notice, but must be offered in évidence. Aft- 
er the answer to the second question the following appears: 

"The resuit, however, would hâve been the same had the décision been prop- 
erly before the court. An examination of it discloses that it did not contain 
any finding or direction as to vvhat, if any, réparation should be made because 
of prior exactions of the rate whlch it condemned. It did flnd that the com- 
plaining party in that proceeding had been injured by the refusai of the rail- 
road conipany to furnlsh cars on certain occasions for the shipment of coal, 
and did direct that réparation therefor be made, but that is wlthout bearlng 
hère." 

This expression, in our opinion, is not décisive of the case before us, 
because we believe that the Suprême Court as a court did not intend 
to preclude inquiry into a matter that vi^as not in the record then under 
considération, and also because the expression seems to proceed on 
the theory that the commission had not fixed a basis for figuring the 
damages of one who had shipped under the condemned rate, while 
in the case before us the commission had fixed the basis, but on the 
cnmplaint of a shipper other than the présent plaintifï. 

' Thèse décisions end the claim of shippers that they should recover 
judgments for excessive exactions in pubUshed tarififs while those tar- 
iffs stand uncondemned by the commission. To that extent the Abilene 
and Robinson Cases modify the apparent value of section 9. No con- 
trolling précèdent, however, rules that section 9 is utterly deleted. Yet 
such would be the effect if it were found that every claim for damages 
had to be presented by the claimant to the commission for a réparation 
order. Under what circumstances, if at ail, the option apparently of- 
fered by section 9 may be available, we will endeavor to détermine from 
a considération of the nature of the Interstate Commerce Act. 

Varying secret rates, unjust discriminations, undue préférences, 
were the evils to be cured. Publicity, uniformity, and equality, with 
respect to ail matters of rates and practices, were the remédies. And 
a new means was created for administering the remédies, namely, the 
commission with its supervisory and regulatory powers. The commis- 
sion was added as an instrumentality of the administrative (executive) 
department of government, and two distinct classes of powers were 
conferred upon it, quasi législative and quasi judiciâl. 

When shippers before the commission challenge a published rate as 
unjust and demand the fixing of a just rate, and fail to make a claim 
or admit they hâve no claim for damages accrued, they présent nothing 
but matter that is législative in its nature. Congress directly and in 
the first instance might hâve inquired into the character and value of 
the particular transportation service now under investigation by the 
commission and hâve named the rate therefor in a statute. But, with 
the increasing complexities of human activities, it was impossible to 
cover the détails of rate-making (and the same is true of many other 
subjects) by spécifie sta tûtes; and so the board or commission form of 
législation was used. That is, Congress declared the public pohcy and 
fixed the légal principles that were to control, and charged an adminis- 
trative body with the duty of ascertaining within particular fields from 
time to time the facts on which the légal principles established by 
Congress would be brought into play. Such action by the commission, 
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to be conslitutional, cannot of course be législation, for the whole of 
the lawmaking power of the United States, except the advisory and 
veto power of the Président, is in Congress. But since the Congression- 
al prohibition of unjust rates cannot, by the terms of the act, be ef- 
fective agairist a particular published rate, although unjust, until the 
commission has investigated the service in question and has established 
the standard of justness for ail shippers who use that service, the ac- 
tion of the commission in régulation of rates is quasi législative — it 
converts the actual législation f rom a static into a dynamic condition. 

When shippers before the commission challenge a pubHshed rate as 
unjust and demand the fixing of a just rate, and additionally ask a 
réparation order for damages measured by the excess of the published 
rate over the declared just rate as applied to their shipments, their ad- 
ditional or secondary demand, considered by itself, présents nothing 
but matter that is judicial in its nature. There is a controversy, be- 
tween parties, in which none but the parties are interested, to be settled 
by hearing the évidence, finding the facts and applying the law, and 
the settlement to be binding only upon parties and privies. In such a 
controversy the facts to be found f rom the évidence are the facts that 
pertain to the particular shipments and payments of the complaining 
shipper, and the law to be applied is the Interstate Commerce Act by 
virtue of either its direct terms or an administrative, quasi législative 
déclaration of the commission. The commission's action in such a 
controversy, to be constitutional, cannot of course be judicial, for the 
whole of the judicial power of the United States is vested in its courts. 
But, while such action is of a judicial nature, in respect to power it 
is only quasi judicial, since a judicial détermination of a controversy 
is a final détermination embodied in a judgment or decree of a court 
and enforceable by exécution or other writ of the court. 

Turning now to section 8, that the "carrier shall be liable to the per- 
son injured for the full amount of damages sustained in conséquence 
of any violation of the provisions of this act," let us see what is re- 
quired to constitute a cause of action thereunder. 

If a shipper states in his complaint that he paid 12 cents per hun- 
dredweight on certain described shipments, that during the times of 
the shipments the carrier had a published tariff of 10 cents per hun- 
dredweight on such shipments, and that the payments exacted of the 
shipper were unjust to the extent of 2 cents per hundredweight, the 
stated facts make a good complaint, for the statutory prohibition of 
unjust rates is directly effective by reason of the published rate's being 
équivalent to a statutory déclaration of the maximum of reasonable 
rates. There need be no administrative, quasi législative détermination 
of conditions on which the statutory prohibition would be brought into 
effect. Such a complaint for damages is présentable to the commission 
for its quasi judicial action. Or, under section 9, the plaintiff may at 
once demand judgment in a fédéral District Court. Pennsylvania R. 
Co. v. International Coal Co., 230 U. S. 184, 33 Sup. Ct. 893, 57 L. 
Ed. 1446. 

If a shipper states in his complaint that he paid 12 cents per hun- 
dredweight on certain shipments, that the carrier's published rate on 
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such shipments was 12 cents per hundredweight, and that the payments 
exacted of the shipper were unjust to the extent of 2 cents per hun- 
dredweight, the stated f acts fail to constitute a cause of action, for the 
statutory prohibition of unjust rates cannot, in the face of the presump- 
tion attaching to the carrier's published rate, be effective until the com- 
mission has exercised its quasi législative function of determining the 
just rate, with which the trier of the damage case may compare the 
facts respecting the plaintiff's shipments and the payments therefor 
exacted by the carrier. But when the rate-determining function has 
been fully exercised by the conimission (and the function is exactly 
the same whether exercised over a présent or future rate, or over a 
past or abandoned rate (Mitchell Coal Co. v. Pennsylvania R. Co., 230 
U. S. 247, 33 Sup. Ct. 916, 57 L. Ed. 1472), then the statutory stand- 
ard is as definite and spécifie as if Congress itself had fixed the rate. 
And consequently it seems clear to us that, since législation is for ail 
citizens and subjects and therefore requires uniformity and equality, 
while judgments concern only the parties litigant and therefore may 
be variant or contradictory without affecting their nature, whenever 
damages are occasioned by unjust exactions and the standard of just- 
ness is definitely fixed in the act itself or in the quasi législative déter- 
mination of the commission, an injured party who has had no hand in 
procuring either the législation or the quasi législation is given a cause 
of action by section 8, and for his damages he may hâve by virtue of 
section 9 either a réparation order of the commission or a judgment of 
a fédéral District Court. This must be the resuit because, on the basis 
that ail législative functions hâve been completely and explicitly exer- 
cised, there would be nothing for the commission to do for an injured 
shipper except to apply to his particular facts the universal law, and 
that can be donc as vi^ell in court without disturbing or obstructing the 
act's cardinal purposes of uniformity and equality in the législative 
subject-matter of rates and practices. 

While a différent question was involved in Mitchell Coal Co. v. 
Pennsylvania R. Co., 230 U. S. 247, 33 Sup. Ct. 916, 57 L. Ed. 1472, 
we believe that the line of reasoning therein employed is supportive of 
our conclusions. 

"For dolng an act prohlblted by the statute (llke departlng from a published 
tariff), the Injured party mlght sue the carrier without previous action by the 
commission, because the courts could apply the law prohibltlng a departure 
from the tariff to the facts of the case. But where the suit is based upon un- 
reasonable charges or unreasonable practices there is no law flxing what la 
unreasonable and therefore prohiblted. In such cases the whole scope of the 
statute shows that It was intended that the commission and not the courts 
should pass upon that administrative question. When euch order is made it 
Is as though the law for that particular practice had been flxed, and the courts 
could then apply that order, not to one case, but to every case — thereby giv- 
ing every shipper equal rlghts and preservlng uniformity of practice. Sec- 
tion 9 gives the plaintiff the option of going before the commission or the 
courts for damages occasioned by a violation of the statute. But since the 
commission is charged with the duty of determining whether the practice was 
so unreasonable as to be a violation of the law, the plaintifC must, as a condi- 
tion of his rlght to succeed, produce an order from the commission that the 
practice or the rate was thus unreasonable and therefore Illégal and pro- 
hlblted. • •• • The courts can then apply tha*- Isw, and, measuring what 
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has been chargea by what the commission déclares should hâve been chargea, 
can award damages to the estent of the injuries occasloned by the payment of 
the allowance found to hâve been unreasouable and unlawful." 

According to the complaint now before us, the carrier had published 
in its tariff sheet certain through rates (less than the sum of the local 
rates) as the just and full compensation for its services in transporting 
pôles from points of origin to the concentration point and thence to 
ultimate destinations ; the carrier in the same tarifï sheet and in respect 
to the same transportation service had promulgated a discrimination 
that had nothing to do with the cost or value of the carriage but was 
based upon the wording of the bill of lading; and the commission, 
after a full hearing of the matter, had determined that this discrimina- 
tion was wholly unjust. This action of the commission made the stat- 
utory standard of just rates as definite and positive as if Congress 
itself in the act had forbidden this particular discrimination and had 
commanded that the through rates should be applied to ail such ship- 
ments. That is, ail législative and quasi législative functions necessary 
to compete operativeness of the act having been exercised, it was open 
to any shipper who was given a cause of action by section 8 to présent 
his particular facts eitl:\er to the commission or to a fédéral District 
Court under section 9. 

The judgment is reversed, with the direction to overrule the demur- 
rer and to proceed f urther not inconsistently with this opinion. 



Ex parte JIM HONG. 

(Circuit Court ol Appeals, Ninth Circuit February 2, 1914.) 

No. 2278. 

L Habeas CoEPrs (§ 1*) — Scope of Wbit — Review. 

The office of a writ of habeas corpus Is conflned to an Inqulry as to the 
cause of the commltment, and, if It is ascertained that the party invoking 
it is held under a process of a court or tribunal having jurisdlction of his 
person and of the subject-matter of the charge involved, the Inqulry un- 
der the writ Is at an end and It must be dismissed. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dlg. §§ 1, 3 ; Dec. 
Dlg. i 1.*] 

2. Habeas Cobpus (§ 4*) — Rbmedt bt Appeai/ — Exclusion or Chinese. 

Since by Chinese Exclusion Act (Act Sept 13, 1888, c. 1015, § 13, 25 
Stat. 476 [U. S. Comp. St 1901, p. 1317]) jurisdlction of exclusion pro- 
ceedings is expressly conferred on United States commissioners with the 
rlght to appeai to the District Court as provided by Judicial Code (U. S. 
Comp. St. Supp. 1911, p. 140) § 25, a Chinese person arrested In exclusion 
proceedlngs before a United States commlssioner is not entltled to dis- 
charge on habeas corpus on the ground that he possessed a certifleate of 
résidence as a merchant entitllng hlm to remain in the United States; 
such question being one for détermination before the commlssioner and 
on appeai from his décision and not on habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dlg. S 4; Dea 
Dlg. § 4.*] 

*7or other cases see same tapie & i hxtubbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. AtiENS (I 32*) — Chinese Déportation Peoceedings — Oomplaint. 

Where a Chinese allen had a certiflcate of résidence entltling Mm to 
remain in the United States, It was net essential, to confer jurisdictlon 
on the United States commlssloner In proceedings to déport such allen, 
that the complalnt aver facts Invalldatlng the certiflcate, since the ex- 
istence thereof was a matter of évidence and Its efÊect a matter of law, 
nelther of whlch were requlred to be pleaded. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92, 93-95 ; Dec. 
Dlg. § 32.*] 

4. Aliens (§ 32*) — Chinese Déportation Pboceedings — Fleading. 

A charge agalnst a Chinese allen In déportation proceedings alleging his 
unlawful résidence in the United States does not involve a crlmlnal of- 
fense, and hence the strlctness and formallty requlred of crlmlnal plead- 
ing Is not essential. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95 ; Dec. 
Dlg. § 32.» 

What Chinese persons are excluded from the United States, see note to 
Wong You V. United States, 104 C. C. A. 538.] 

5. Aliens (§ 32*) — Déportation Proceedings — Pleadinqs — Amendments. 

Where a United States commlssloner has jurisdictlon of the subject- 
matter in Chinese déportation proceedings, he may requlre amendment of 
the complalnt in order to cure a defect thereln. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. |§ 84, 92, 93-95 ; Dec. 
Dlg. § 32.*] 

6. Courts (§ 405*) — Circuit Court or Appeals — Habeas Corpus. 

Where, on habeas corpus to secure the release of a Chinese person in 
déportation proceedings, the government clalmed that the trial court ex- 
ceeded its jurisdictlon in the extent of the inqulry and in the judgment 
rendered in dlscharging petltloner and in that the court did not hâve 
jurisdictlon to Inquire into "the cause of petitloner's détention, the appeal 
was regularly taken to the Circuit Court of Appeals and not to the Su- 
prême Court under Judlclal Code (Act March 3, 1911, c. 231, 36 Stat. 1157 
[U. S. Comp. St Supp. 1911, p. 228]) § 238. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103; Dec. Dig. § 405.*] 

Appeal from the District Court of tlie United States for the Dis- 
trict of Arizona ; Richard E. Sloan, Judge. 

Application by Jim Hong for a writ of habeas corpus. From a 
judgment granting the writ and discharging petitioner, the govern- 
ment appeals. Motion to dismiss appeal denied, and judgment re- 
versed, with directions to remand petitioner to the custody of the mar- 
shal and to dismiss the writ. 

This is an appeal from an order of the court below, on habeas corpus, dls- 
charging the appellee from the custody of the United States marshal. The 
facts, so far as we deem them material, are thèse: 

Appellee was arrested by the United States marshal in Phœnix, Ariz., on a 
warrant issued by a United States commlssloner at that place, based upon a 
complalnt sworn to by the Assistant United States Attorney, charging him 
with being a Chinese person not lawfuUy entltled to be or remain within the 
United States, and asking that he be arrested and dealt with in accordance 
vrtth law. Being taken before the commlssloner, he was admltted to bail, and 
the hearing on the complalnt was set for a future date. Before the day set 
for the hearing, and while the matter was stlll pending unheard before the 
commlssloner, appellee sued out the writ of habeas corpus before the District 
Court setting forth In his pétition the cause of his arrest, and attachlng there- 
to the complalnt and warrant under whlch he was held, but alleging "that 

•For other casea see same toplc & | nbmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the said complaint and the sald warrant are fatally defectlve In that It ap- 
pears from the face thereof that neither sald complaint nor sald warrant 
State any facts suffldent to constitute the ofEense of being nnlawfuUy wlthln 
the United States, nor are any facts stated from whlch It can appear that 
your petitioner Is a person who by reason of any act or omission Is a person 
unlawfuUy withln the United States" ; alleglng that at the tlme of his arrest 
he had been a résident of the United States for many years and then held a 
certifleate of résidence entltling hlm to remain therein, and "that he still has 
and maintains his status In this country under and by vlrtue of his said cer- 
tifleate as a merchant, and that in conséquence thereof neither this court nor 
the commlssioner before whom there is now pending the application of the 
United States to déport and remove your petitioner from the United States 
hare jnrisdictlon in the premises" ; that he is "now restrained and deprived 
of his liberty without due process of law, in violation of the 'due process' clause 
of the Constitution of the United States" ; and praying his discharge. 

The return of the marshal, aslde from setting up certain matters as to the 
custody of the appellee at the tlme of the service of the writ, whlch we do not 
regard as material to our inquiry, and admlttlng the cause of his détention to 
be based upon the complaint and warrant as set out in the pétition, is in the 
nature of a demurrer to the sufflciency of the grounds alleged for a discharge, 
in substance, that the proceeding in whlch appellee was arrested and detalned 
was still wlthln the exclusive jurlsdiction of the United States commlssioner 
and yet unheard, and that it was not compétent for the District Court or the 
judge on habeas corpus to inquire Into such matter further tban to détermine 
the jurlsdiction of the commlssioner; and asklng that the petitioner be re- 
manded and the writ dismissed. 

To this return the appellee interposed a demurrer, as stating no sufflclent 
cause for his détention, and the court below, adopting that vlew, granted a 
motion of appellant's counsel for what is termed in the record a "judgment 
on the pleadings," and entered a final order wherein It is found and reclted 
that appellee was at ail tlmes slnce the Issuance of his certifleate of rési- 
dence, and Is now, "a person lawfully wlthln the United States," that he Is 
unlawfuUy restrained of his liberty, and ordering and adjudlng that he be 
discharged. This order constitutes the judgment appealed from. 

J. E. Morrison, U. S. Atty., of Bisbee, Ariz., and O. T. Richey, Asst. 
U. S. Atty., of Phœnix, Ariz., for appellant. 

Edward Kent and William M. Seabury, both of Phœnix, Ariz., for 
appellee. 

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, 
District Judge. 

VAN FLEET, District Judge (after stating the facts as above). [1] 
It is apparent from the record that the court below proceeded upon 
the theory that the inquiry under the writ of habeas corpus involved 
the merits of the proceeding pending before the United States commls- 
sioner, to the extent at least of ascertaining and determining as to the 
right of the appellee under the certifleate held by him to remain in 
the United States, and that this theory actuated the judgment entered. 
But if the commlssioner had acquired jurlsdiction in the proceeding, 
this view of the learned judge involved manifest error. No ques- 
tion is better settled in the fédéral courts than that of the proper func- 
tions of the writ of habeas corpus and the limitations of the inquiry 
that may be had under its authority. As far back as Ex parte Tobias 
Watkins, 3 Pet. 193, 7 L. Ed. 650, the office of this writ was held to be 
confined to an inquiry into the cause of the commitment; and, if it be 
ascertained that the party invoking it, isheld under process of a court 
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or tribunal having jurisdiction of his person and of the subject-matter 
of the charge involved, the inquiry under the writ is at an end and 
it must be dismissed. In other words, it extends only to an inquiry 
as to the jurisdiction of the inferior tribunal, and can in no case sub- 
serve the purpose of an appeal or writ of error to review the merits 
of the proceedings in which the commitment is had. Thèse princi- 
ples hâve since been applied, reiterated, and amplified in cases from 
both the Supeme Court and the inferior fédéral courts too numerous 
to mention, and in variety covering nearly every conceivable charac- 
ter of instance. It will be sufficient to cite some of the leading cases 
from the Suprême Court. Ex parte Carll, 106 U. S. 521, 1 Sup. Ct. 
535, 27 h. Ed. 288; Ex parte Mason, 105 U. S. 696, 26 L. Ed. 1213; 
Ex parte Wilson, 114 U. S. 417,' 5 Sup. Ct. 935, 29 L. Ed. 89; Ex parte 
Harding, 120 U. S. 782, 7 Sup. Ct. 780, 30 L. Ed. 824; Horner v. 
United States, 143 U. S. 570, 12 Sup. Ct. 522, 36 L. Ed. 266; United 
States V. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 38 L. Ed. 631 ; Ter- 
linden v. Ames, 184 U. S. 270, 22 Sup. Ct. 484, 46 L. Ed. 534. 

The doctrine is aptiy summed up in Horner v. United States, supra, 
where the petitioner at the time of presenting his pétition had been 
committed by a United States commissioner to await the action of the 
grand jury on a charge of illegally conducting a lottery; his conten- 
tion being that the charge involved no offense under the statute. The 
Suprême Court, in affirming the judgment of the court below dismissing 
the writ, say, in response to the contention : 

"But we are of opinion that that question ought not to be revlewed by us 
on this appeal. The point raised is that the Austrian bond scheme was not 
a lottery. That is a question properly trlable by the court in which an in- 
dictment may be found against Horner. He is novv held to await the action 
of a grand jury. Uis case is in the regular course o/ criminal adjudication. 
It is not proper for this court, on this appeal, nor was it proper for the Cir- 
cuit Court, on the writ of ha béas corpus, to détermine the question as to 
whether the scheme was a lottery. In re Certes, 136 U. S. 330 [10 Sup. Ct. 
1031, 34 L. Ed. 464] ; Stevens v. Fuller, 136 U. S. 468 [10 Sup. Ct. 911, 34 L. 
Ed. 461]. The commissioner had jurisdiction of the subject-matter Involved 
and of the person of Horner, and the grand jury would hâve like jurisdiction. 
* * • Whether the scheme was a lottery is a question to be determined in 
the administration of the jurisdiction. It is not for this court to détermine 
that question in advance. The principle is the same as that involved in Re 
Fassett, 142 U. S. 479, 483, 484 [12 Sup. Ct. 295, 35 L. Ed. 1087]. The case 
présents for the détermination of the court in which the indictment may be 
found the question as to whether the scheme was a lottery, and it is not for 
any court to détermine It in advance, on habeas corpus. // an inferior court 
or maffistrate of the United States has jurisdiction, a superior court of the 
United States vHll not interfère ly habeaa corpus." (Italics volunteered.) 

[2] That the commissioner in this instance had jurisdiction to try 
the appellee on the charge made against him, no serious question may 
be entertained. Section 13 of the Chinese Exclusion Act, so called 
(25 Stat. 476), expressly conf ers that jurisdiction. It provides : 

"That any Chinese person, or person of Chinese descent, found unlawfully 
in the United States, or Its territories, may be arrested upon a warrant Issued 
upon a complalnt, under oath, flled by any party on behalf of the United 
States, by any justice, judge, or commissioner of any United States coUrt, re- 
turnable before any justice, judge, or commissioner of a United States court, 
or before any United States couft, and wbeu conricted, upon a bearing, and 
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fonnd and adjudged to be one not lawfuUy entltled to be or remain ia the 
United States, sucli person shall be removed from the United States to the 
country from whence he came. But any such Chinese person convlcted before 
a commissioner of a United States Court may, witbin ten days from such «ou- 
Tiction, appeal to the Judge of the District Court for the District" 

(Such appeal now lies to the District Court. Section 25, c. 2, Judicial 
Code [U. S. Comp. St. Supp. 1911, p. 140]), 

This provision has been modified by the Act of March 3, 1901, c. 
845, 31 Stat. 1093 (U. S. Comp. St. 1901, p. 1327), as to the persons 
compétent to make complaint ; but an Assistant United States Attor- 
ney is one of thèse. 

Under thèse provisions the jurisdiction of the United States com- 
missioner in the trial of such cases in the first instance is as ample 
and complète in ail respects as that of a justice, judge, or court before 
whom the warrant might hâve been returned, no distinction being 
made in that respect (Chin Bak Kan v. United States, 186 U. S. 193, 
199, 22 Sup. Ct. 891, 46 L. Ed. 1121), the statute providing, however, 
that, where the trial is before a commissioner, an appeal shall lie as 
indicated. Indeed, the gênerai jurisdiction of the commissioner under 
the statute is conceded by appellee. Counsel aay in their brief : 

"Undoubtedly the return showed that the commissioner had a gênerai jiv 
risdiction over the charge that the prlsoner was lllegally hère, but it failed 
utterly to disclose the existence of a particular jurisdiction to adjudge the 
présence of the accused in this country to be illégal in contradiction of an un- 
revoked certiflcate of résidence. It could not hâve disclosed such a particular 
jurisdiction because there was no claim nor assertion that the prlsoner had 
done anything to forfeit his right to his certiflcate." 

In other words, the attitude of appellee, which was sustained by the 
court, was that the return was insufficient to show jurisdiction in this 
instance because it failed to plead facts avoiding the effect of the cer- 
tiflcate. But, obviously, the question whether the facts would show 
the présent légal existence of such certiflcate, and the subsistence of 
appellee's rights thereunder, was a question involved in the very in- 
quiry before the commissioner. In re See Ho How (D. C.) 101 Fed. 
115, 117; Jew Sing v. United States (D. C.) 97 Fed. 582. However 
conclusive such a certiflcate may be when its existence and effect are 
competently ascertained (In re See Ho How, supra; Lew Quen Wo 
v. United States, 184 Fed. 685, 106 C. C. A. 639), it is none the less a 
proper subject of inquiry before a commissioner on such a charge to 
ascertain, first, whether the certiflcate claimed is genuine, and, if so, 
whether the right to its protection has been forfeited by f ailing to ob- 
serve the requirements of the statute. Its mère physical existence in 
his possession does not conclude inquiry into and a détermination of 
the question whether, under the circumstances appearing, it is still a 
valid protection to the holder. Liu Hop Fong v. United States, 209 U. 
S. 453, 463, 28 Sup. Ct. 576, 52 L. Ed. 888. The statement of such 
facts in the return was therefore whoUy unnecessary to show légal 
cause to hold the appellee, and their averment would hâve subserved 
no purpose to enlarge the limits of the court's inquiry on habeas corpus, 
however proper for review on appeal from the commissioner. The 
case of United States v. Jung Ah Lung, 124 U. S. 621, 8 Sup. Ct. 663, 
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31 L. Ed. 591, is not in point. It arose before the passage of the Chi- 
nese Exclusion Act, and no judiciâl inquiry was in progress or con- 
templated, but petitioner was being detained on board ship under an 
crder of the collector denying him the right to land. 

[3] Nor was it necessary to aver facts invahdating the certificate in 
the complaint before the commissioner to confer jurisdiction. The ex- 
istence of the certificate was a matter of évidence, and its effect a mat- 
ter of law, Neither was required to be pleaded. The complaint was 
in the usual form in such cases, and, we think, sufficiently pleaded the 
ultimate f act involved in the charge. Chin Bak Kan v. United States, 
supra. 

[4] The charge does not in volve a criminal offense, and strictness or 
formality of pleading is not required. Ah How v. United States, 193 
U. S. 65, 71, 24 Sup. Ct. 357, 48 L. Ed. 619; Fong Yue Ting v. Unit- 
ed States, 149 U. S. 698, 729, 13 Sup. Ct. 1016, 37 I^. Ed. 905 ; Chin 
Bak Kan v. United States, supra. 

[5] Moreover, the commissioner having jurisdiction of the subject- 
matter, if there was any defect in the complaint it was clearly within 
his power to require an amended complaint to be filed. Such defects 
are not jurisdictional. 

If the commissioner fail, upon the hearing before him, to give due 
effect to the certificate, his action may be competently reviewed on ap- 
peal (In re See Ho How, supra) ; but while the proceeding remains 
within his jurisdiction that question cannot be inquired into under this 
writ. 

We are of opinion therefore that upon the facts disclosed the con- 
tention of the United States Attorney should hâve been sustained and 
the writ dismissed. 

[6] It is sufficiently apparent from what has been said on the merits 
that the motion to dismiss the appeal, submitted by appellee, must be 
denied. It proceeds upon the theory that the only question involved is 
one of jurisdiction of the court below, and under section 238 of the 
Judiciâl Code the case should hâve gone direct to the Suprême Court. 
This is a misconception. No question is made but that the court below 
had jurisdiction to inquire into the cause of appellee's détention. The 
objection is that it exceeded its power in the extent of its inquiry and 
the judgment rendered. It is not therefore an instance of want of ju- 
risdiction, but one of an excess of it. Ex parte Lange, 85 U. S. (18 
Wall.) 163, 21 X. Ed. 872; Ex parte Rowland, 104 U. S. 604, 26 L. 
Ed. 861. 
: The motion to dismiss the appeal is denied ; and the judgment of the 
court below is reversed, with directions to remand the appellee to the 
Gustody of the marshal and dismiss the writ. 
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TRUCKEE RIVER GENERAL ELECTRIC CO. T. BENNER. 

(Circuit Court of Appeals, Ninth Circuit February 9, 1914.) 

No. 2284. 

1. Courts (§ 347*) — Amendment — Fedebal Courts — Statutes. 

Amendment of pleadings In fédéral courts Is governed by Eer. St | 
954 (U. S. Comp, St. 1901, p. 696), and not by the laws of the state un- 
der the Conformity Act (Rev. St. § 914 [U. S. Comp. St. 1901, p. 684]). 

[Ed. Note.— For otlier cases, See Courts, Cent. Dig. § 921 ; Dec. Dig. § 
347.*] 

2. Appeal and Ebrob (§ 959*) — Pleading (§ 236*) — Eeview — Amendment ci- 

Pleadings. 

Tlie allowance or refusai of leave to amend pleadings in actions at law 
Is dlscretionary with the trial court, the exercise of which is not re- 
viewable except in case of gross abuse of discrétion. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3825- 
3831; Dec. Dig. § 959;* Pleading, Cent Dig. §§ 601, 605; Dec. Dig. § 
236.*] 

3. Pleading (§ 248*) — Complaint — Amendment — New Cause of Action. 

In an action for wrongful death from décèdent coming in contact with 
the lining of a mine entry that had become charged with electricity 
through the négligent maintenance of defendant's wire outside the entry, 
the court permltted plaintiff to amend so as to allège that for more than 
four years prlor to decedent's death plaintiff, his father, had emancipated 
him and surrendered to him ail rights to his earnings, and that for more 
than a year décèdent had contributed large sums of money to the support 
of his brothers and sister, and had he lived he would hâve continued such 
contributions. Held, that such amendments were not objectionable as 
setting forth a new and dififerent cause of action. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §§ 686, 687, 689- 
706, 708ya, 709; Dec. Dig. § 248.*] 

4. Appeal and Ekeob (§ 1004*) — Review — Dakagbs — Excessiveness. 

An objection that the damages allowed were excessive is not reviewable 
by the Circuit Court of Appeals. 

[Ed. Note. — B^'or other cases, see Appeal and Error, Cent Dig. §§ 3944- 
3947 ; Dec. Dig. § 1004.*] 

5. CouBTS (§ 366*) — Instructions — Construction of State Statute. 

Where, in an action for wrongful death under a state statute, the court 
llmited plaintiff's recovery, if any, to the actual pecuniary loss or dam- 
age which the beneficiaries had sustalned from decedent's death, and the 
instructions conformed to the construction which had been placed on the 
statute by the highest court of the state, It was not material that the in- 
dividual vlèw of the trial court as tq the construction of the statute did 
not coïncide with that submitted. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.* 

State laws as rules of décisions in fédéral courts, see notes to Wllson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

In Error to the District Court of the United States for the District 
of Nevada ; Edward S. Farrington, Judge. 

Action by A. S. Benner, as administrator of the estate of Clarence 
J. Benner, deceased, against the Truckee River General Electric Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

See, also, 193 Fed- 740. 

•For other cases see same topic & § numbse In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe.1 
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The plalntlff In error was the défendant in an action whlch was brought 
by the admlnlstrator o( the estate of Olarence J. Benner to recover damages 
on account of the death of hls décèdent The parties wlll be designated here- 
in "plaintiff" and "défendant," as they were In the court below. The défend- 
ant was engaged in furnishing electrical power to the Charles Butters Com- 
pany, for use in that company's mine. Clarence J. Benner was worklng as a 
miner in the employment of that company. The défendant maintained a pôle 
line with hlgh tension wlres, whlch crossed three or four feet above an iron- 
covered passageway leading from the mine to a rock breaker. The pôles 
were held by a guy wire, whlch, durlng the month of July, 1909, became 
loosened, in conséquence of whlch the electrlc wlres were slackened and al- 
lowed to fall and rest upon the Iron-covered passageway, charging the same 
with a deadly current of electrlcity. On August 18, 1909, Clarence Benner 
came ont of the mluing clalm with others, to eat hls lunch, sat down wlthln 
the passageway, and leaned hls head and shoulders against the Iron coverlng 
thereof, and recelved a severe charge of electrlcity, causlng hls death. The 
plaintiff alleged négligence of the défendant in carelessly, wantonly, and ma- 
llclously permltting the wlre to touch the coverlng of the passageway, and 
thereby to charge the same with a current of electrlcity. There was évidence 
that the défendant was warned of the loosenlng of lJb guy wlre, and of the 
graduai inclination of the pôles in the direction of the passageway, and that 
they were in danger of touchlng the same, and that the défendant promlsed 
to repalr the sald Une. The deceased was a son of the plaintlO:. He was 18 
years and 10 months of âge, and had never been marrled. Hls mother had 
been dead for several years. The beneficlarles of the cause of action were hls 
three brothers and one sister, to wlt, C. E. Benner, 32 years of âge, George 
Benner, 22 years of âge, William H. Benner, 20 years of âge, and Mrs. Charles 
Bogie, 25 years of âge. The younger two of the brothers and Clarence were 
resldlng with thelr father. The expenses of the home were borne by the three 
brothers who Uved there. Clarence had been worklng for the Charles But- 
ters Company about 14 or 16 months prier to the time of hls death, and had 
contributed towards the expenses of his father's household between $40 and 
$50 per month, and there was évidence that he had contributed to his brother 
William, a mlnor, when he was out of work or needed money, about $10 or 
$15 per month, and about $40 or $50 per year for clothing, and that he con- 
tributed to hls sister Mrs. lîogle about $15 a month in money eaeh month and 
between $18 and $28 each month for clothing. Clarence was healthy and 
robust, and worked as a miner, recelving $4 a day. The jury returned a ver- 
dict for the plaintiff of $7,000, and judgment was rendered thereon. 

Cheney, Downer, Price & Hawkins, of Reno, Nev., for plaintiff in 
errer. 

Mack & Green and A. A. Heer, ail of Reno, Nev., for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
It is assigned as error that, after the close of the testimony, the court 
permitted the plaintiff to amend his complaint so as to allège: First, 
that for more than four years prior to the death of Clarence the plain- 
tiff, as his father, by his acts and conduct had emancipated said Clar- 
ence and surrendered to him ail rights to his earnings ; second, that for 
more than one year prior to his death Clarence had contributed large 
sums of money to the support of his said sister and brothers in the 
sum of at least $50 per month, and that if he had lived he would hâve 
continued said contributions. It is said that to allow thèse amend- 
ments was error for the reasons: First, that no affidavit was filed 
showing good cause therefor as required by section 68 of the Civil 
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Practice Act of Nevada (Comp. Laws, § 3163) ; and, second, that the 
amcndment stated a new cause of action. But the trial court was not 
bound to foUow the provision of the Civil Practice Act of Nevada. 
Although section 914 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 684) requires the District Courts of the United States in matters of 
practice, pleadings, and forms, in actions at law, to conform as nearly 
as may be to the state practice, section 954 of the Revised Statutes (U. 
S. Comp. St. 1901, p. 696) contains the législation of Congress on the 
subject of amendments to pleadings in the fédéral courts, and is para- 
mount to the local state statute. 

[2] It has uniformly been held in those courts that the allowance 
or refusai of leave to amend pleadings in actions at law is discretion- 
ary with the trial court, and that its action is not reviewable except in 
case of gross abuse of discrétion. Chapman v. Barney, 129 U. S. 677, 
9 Sup. Ct. 426, 32 L. Ed. 800; Gormley v. Bunyan, 138 U. S. 623, 11 
Sup. Ct. 453, 34 L. Ed. 1086; Montana Mining Co. v. St. Louis Min. 
& Mill Co., 78 C. C. A. 33, 147 Fed. 897; Lange v. Union Pac. R. 
Co., 62 C. C. A. 48, 126 Fed. 338 ; Dunn v. Mayo Mills, 67 C. C. A. 
450, 134 Fed. 804. 

[3] Nor did the amendments which were allowed set forth a new or 
différent cause of action. Neither of the allégations contained iii the 
amendments was an essential élément to the statement of the cause of 
action, although their tendency may hâve been to enlarge the grounds 
for the recovery of damages. It is to be observed in this connection 
that the amendments were not made at the close of the testimony on 
the trial which is reviewed hère, but at the close of the testimony on a 
former trial of the cause, and that the défendant had answered the 
same and thereafter had ample time in which to gather testimony con- 
cerning the new allégations. 

[4] The facts in the case, as well as the argument of counsel, sug- 
gest the injustice of permitting the recovery of $7,000 in favor of three 
able-bodied young men, capable of supporting themselves, and one 
married sister who is not shown to be in need, for the death of a 
brother nearly 19 years of âge, who was under no obligation to con- 
tribute to their support, and probably would soon hâve married and 
ceased his contributions. But this court has nothing to do with the 
question whether the damages were excessive. The jury having fixed 
the measure of damages, and the court below having refused to set 
aside their verdict, the only questions for our considération are wheth- 
er or not there was error in the admission or exclusion of évidence 
or in the giving or denying of instructions to the jury. 

[5] The statute of Nevada, providing for the recovery of damages 
for the death of a person caused by the wrongful act or neglect of an- 
other, enacts that, in case there be no lineal. descendants or surviving 
husband or wife, the amount recovered shall be distributed to a sur- 
viving brother or sister or brothers or sisters if there be any, and dé- 
clares that : 

"The Jury In every such action may give such damages, pecunlary and ex- 
emplary, as they shall deem falr and just, and may take Into considération 
the pecunlary injury resulting from such death to the klndred as hereln 
oamed." 

211 F.— 6 
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The Suprême Court of Nevada, in Christensen v. Floriston P. Co., 
29 Nev. 552, 92 Pac. 210, in an action brought to recover damages for 
the death of a laborer for the benefit of his parents, construed the stat- 
ute, and held that the amount of the damages must be largely deter- 
mined upon the questions of relationship and dependency existing be- 
tween the beneficiary and the décèdent, at the time of his death. In 
that case the jury had awarded a verdict of $10,000. The court said: 

"Whether or not ?10,000 is a large or a small damage to pay for a human 
life dépends entirely upon the facts of a given case. lu one sensé no amount 
of money might compeusate for a human llfe, but the law only looks at the 
question from the point of actual nionetai-y damage sustained by the person 
for whose beneflt the action is brought, and not that inflicted upon the décè- 
dent. • * * We think it may be further said that this pecuniary loss 
may be either a loss arising from the deprivation of something to whlch sueh 
heirs would hâve been legally eutitled if the person had lived, or a loss aris- 
ing from a deprivation of beneflts which, from ail the circumstances of the 
particular case, it could be reasonably expected sueh heirs would hâve re- 
ceived from the deceased had his life not been taken, although the obligation 
resting on him to bestow sueh beneflts on them may hâve been a moral ob- 
ligation only." 

And the court in that case in view of the évidence reduced the dam- 
ages to $3,000. 

Iri the case at bar, the court below, in instructing the jury, told them 
that they might take into account the amount which it was reasonable 
to assume the deceased would hâve contributed to his brothers and sis- 
ter in money, property, and services had he lived during his and their 
expectancy of life, and said : 

"I further Instruct you that, If you flnd for the plaintiff in this case, then 
the amount to be flxed by you shall consist only of sueh p ecuniary damages 
which would be the exact équivalent of the injury, if any, sustained by the 
brothers and slster of the deceased, as shown by ail the évidence in this 
case, by reason of the death of Glarence Benner. You cannot award the 
plaintiff In this case exemplary damages by way of punishinent or as smart 
money for defendant's négligence, if any. In causlng the death of Clarence 
Benner," and the court added that the jury were "not to take into consid- 
ération any grief or sorrow of the brothers or sister of the deceased, nor 
any pain or suffering of the deceased caused by any act of négligence of the 
défendant." 

The instructions so given are clearly in harmony with the construc- 
tion given to the statute of Nevada by the Suprême Court of the state, 
and guided by those instructions the jury returned its verdict' But 
counsel for the défendant contend that in ruling upon the motion for a 
new trial the court expressed a différent view of the statute, in saying, 
af ter quoting the statute : 

"This statute plalnly contemplâtes pecuniary and exemplary damages. Ex- 
emplary damages are to be given when the injuries are inflicted willfully and 
Intentionally, or under sueh circumstances as to be wanton and reckless, and, 
in awarding damages pecuniary and exemplary, this statute says 'the jury 
may take into considération the pecuniary injury resulting from sueh death 
to the kindred as herein named.' Tliis would seem to Imply pecuniary in- 
jury other than that which results to the kindred named, to wit, the value of 
the life itself, based on the earning power of the deceased and his expectancy 
of life." 

And the court observed that thèse provisions were not in harmony 
with the doctrine that the recovery is limited to the actual pecuniary 
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injury suffered by the kindred named in the statute, nor with the fur- 
ther restricted view that the recovery can be only for the pecuniary 
injury suffered by that group of kindred in whose behalf the suit is 
brought. But the court added that the instructions which he had giv- 
en to the jury were given on the request of the plaintiff, and that 
whatever his own opinion as to the true interprétation of the statute 
and the measure of damages recoverable in such cases, he was bound 
by the instructions given at the request of the plaintiff, and that there- 
by the amount which could be allowed by the jury was hmited to a 
sum equal to the présent value of the money, clothing, and other finan- 
cial assistance which, had Clarence Benner lived, it is probable he 
would hâve given his brothers and sister. In conclusion the court said : 

"$7,000 Is more than I should bave awarded uader the Instructions, but It 
is less in my judgment than the pecuniary value o£ the life of Clarence Ben- 
ner. However, it is the judgment of the jury, not of the court, as t» what Is 
just and fair, whleh the statute requires." 

It is clear from the record of what occurred in the court below that 
the court in instructing the jury limited the amount that might be re- 
covered to the actual pecuniary loss and damage which the beneficiaries 
of the suit had sustained from the death of the deceased, and that the 
instructions conformed to the construction which was placed upon the 
statute by the highest court of the state, and whatever may hâve been 
the individual view of the court as to the true construction of that 
statute, as indiçated in the opinion on the motion for a new trial, it is 
clear that that view did not affect or even color the instructions which 
were given to the jury. 

Error is assigned to the déniai of the defendant's motion for a new 
trial ; the contention being that the well-settled rule, universally recog- 
nized in the fédéral courts, that the denying or granting of a motion 
for a new trial rests in the discrétion of the trial judge, and is hot re- 
viewable on writ of error, is not applicable hère, for the reason that the 
action of the court below in denying the motion was influenced by an 
erroneous construction of the statute, or, in other words, that the 
court believed the verdict to be excessive but allowed it to stand for 
the reason that in his opinion the statute allowed a broader ground of 
recovery than was indiçated in the décision of the Suprême Court of 
Nevada. But the record does not sustain this contention. The re- 
mark of the judge that $7,000 was more than he would hâve awarded 
under the instructions does not mean that he deemed that sum ex- 
cessive. It meant no more than to say that, while the minds of rea- 
sonable men might differ as to the amount of damages recoverable un- 
der the instructions as they were given to the jury, the court's own 
judgment was that the amount of the verdict should hâve been less. 
But the language of the opinion clearly indicates that the court re- 
garded the verdict as having been rendered in accordance with the in- 
structions given, and that the jury were controUed thereby, and it is 
not f airly deducible from anything said therein that a new trial would 
hâve been granted but for the court's own opinion that damages were 
recoverable on broader grounds than as stated in Christensen v. Floris- 
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ton P. Co. This is shown by the référence to the Christensen Case, of 
which the court said : 

"If $3,000 was a reasonable amount to be awarded In the Christensen Case, 
it could not well be said that $7,000 in the Benner Case was so excessive that 
it must hâve been rendered uader the influence of passion or préjudice." 

There are other minor assignments of error which are not of suffi- 
cient merit to require any extended discussion. It is sufficient to say 
that we find no error in any of them. 

The judgment is affirmed. 



BBATON V. SEABOARD PORTLAND CEMENT CO. et aL FIDBLITY 
TEUST CO. V. SAME. Appeal of NORTON. 

(Circuit Court of Appeals, Second Circuit January 13, 1914.) 

No. 43. 

1. Corporations (§ 560*) — Receiverships — Intebvention — Motions — 

Evidence. 

Where, In a recelvershlp suit agalnst a corporation, a bondholder ob- 
tained an order to shovir cause vrhy he should not be permltted to Inter- 
vene and move to reopen an order confirming a sale of the corporatlon's 
property and to set such sale aslde, the motion wns to be declded upon 
the affidavits of both parties as well as upon anythlng relevant in the 
record of the cause, and the movlng party's affidavits were not to be taken 
as true. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 2253-2260, 
2262 ; Dec. Dlg. § 560.*] 

2. CoEPORATioNS (§ 560*) — Receiverships — Powers Ob' Receiveb. 

The District Court had power to authorlze the receiver of a corporation 
to borrow money wlth which to buy a mortgage on the corporatlon's prop- 
erty prior to a corporate mortgage securing the bonds of the corporation, 
in order that the sale of the property mlght be had in that court instead 
of the State court, and the receiver was bound to hold such mortgage as 
securlty for the lenders of such borrowed money untll they were repaid. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2253-2260, 
2262 ; Dec. Dig. § 560.*] 

8. Corporations (§ 573*) — Reorqanization — Sale op Pbopeett — Setting 

ASIUE. 

N., the holder of a bond for $1,000 of a corporation havlng outstanding 
bonds amountlng to more than $1,200,000 and which was in the hauds of 
a receiver, jolned a small syndicate of bondholders whose object was to 
get control, for thelr own beneflt, of a mortgage on the corporatlon's prop- 
erty prior to a corporate mortgage securing such bonds, and who did pur- 
chase such mortgage. Thereafter a reorganization committee actlng for 
ail the bondholders and a committee representlng such syndicate met and 
outllned a plan of reorganization for the equal beneflt of both parties, in- 
Tolving the turnlng over of such mortgage to a new reorganization com- 
mittee. A new reorganization agreement was executed by six of the seven 
managers of the syndicate. The reorganization committee arranged to 
borrow and loan to the receiver enough money to purchase such mortgage, 
and this was approved by the court and the mortgage asslgned to the re- 
ceiver, the syndicate retumlng to Its subscribers the amounts pald by them 
except 10 per cent, to cover the expenses of the managers. The new re- 
organization committee Issued a séries of notices to ail bondholders, which 

•For other cases see same toplc & S numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



BEATOU V. 8EAB0ARD POETLAND CEMENT CO. 85 

N. recelved, asklng contributions If they expected tlie property to be 
bought in for their beneflt, but N. did not corne into any plan for pur- 
chasing the property. The bondholders having failed to so contribute, a 
new plan was adopted for buying the property for the equal beneflt of ail 
bondholders who should corne into the plan, and a copy of thls plan was 
sent to every bondholder, including N., and the property was thereafter 
purchased by the parties to such plan. The sale was conflrmed without 
objection after notice to the bondholders. The corporation had spent 
$700,000 on the property, and it was sold for $150,000 ; but unless a large 
sum was expended it had only the value of agricultural land. Held, that 
there was no such fraud, inadequacy of price, or change In the plan of 
reorganization outlined at the meeting of the reorganizatlon committee 
and the committee representing the syndicate as entitled N. to hâve the 
confirmation of the sale reopened and the sale set aside, though he claimed 
that he did not understand the various notices sent him asklng hlm to co- 
operate in the reorganizatlon. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2293-2296 ; 
Dec. Dig. § 573.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by George A. Beaton against the Seaboard Portland Cernent 
Company and others for the appointment of a receiver of such Com- 
pany. From an order denying his motion for leave to intervene and 
move to reopen the order confirming the sale of the company's prop- 
erty and to set such sale aside, Joseph A. Norton appeals. Affirmed. 

The Seaboard Portland Cernent Company having become flnancially em- 
barrassed, a suit was brought against it by complalnant by the usual cred- 
itors' Mil. Défendant admitted insolvency and the other allégations of the 
complaint. A receiver was appointed. The litigation and receivership pro- 
ceeded through the usual stages. Reorganization committees were formed. 
On May 25, 1912, a final decree was entered directing that the property be sold 
under foreelosure of two mortgages. It was so sold, and after a hearing upon 
notice to bondholders such sale was conflrmed July 24, 1912, and the receiver 
distributed the proceeds of sale on July 26th and 30th. On August 29, 1912, 
Norton, the holder of a $1,000 bond, applied for leave to intervene and reopen 
the order of confirmation and to set aside the sale. He had notice of the 
motion to conflrm. From an order denying Norton's motion, this appeal is 
taken. 

The opinion of Ward, Circuit Judge, in the District Court, refusing 
leave to intervene, was as f ollows : 

Joseph A. Norton, the owner of one $1,000 bond of the Seaboard Portland 
Cernent Company, obtained this order to show cause why he should not be per- 
mitted to intervene as a party to the ïnd that he might move to reopen the 
order conflrming the sale of the company's property and that the sale be set 
aside. The motion bas been pressed with such ardor that I will give It fuU 
considération. 

An outline of the proeeedlngs la as follows: 

March 8, 1910, a bill was flied asklng for the appointment of a receiver of 
the Seaboard Portland Cément Company, the allégations of which were ad- 
mitted by the company's answer, and William F. Allen was appointed tempo- 
rary receiver. The company was then unable to meet its current obligations 
and had an unflnlshed plant subjeet to a eorporate mortgage securing bonds 
to the amount of $2,000.000 and subject also to a prier purchase money mort- 
gage of $87,500. 

April 15th, a bondholders* protective committee was formed, which commit- 
tee appointed flve persons to act as a reorganization committee. 

*For otbar casM M* lama toplo & ! numbeb in Dec. & Am. Biga. 1907 to date, & Rep'r Indexes 
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May 26th, a reorganlzatlou agreement was prepared betweea ail holders of 
bonds and stock of the Seaboard Portland Oement Company who should corne 
In as parties of the flrst part, the Reorganlzation Committee as party ot the 
second part and the Fidelity Trust Company, as depositary, party of the 
third part. AU bondholders were invited to join this plan on equal terms. 

June 15th, Norton deposited his bond under this agreement with the Fidelity 
Trust Company. 

July llth, the court permitted the owners of the Bonneville mortgage of 
$87,500 which was a prior lien upon nearly ail of the real estate covered by 
the corporate mortgage, to foreclose In the state court. 

July 20th, Norton joined a small syndicate of bondholders called the New 
England Syndicate, whose object was to get control of the Bonneville mortgage 
for their owu beneflt solely. The différence between the purposes of the Bond- 
holders' Committee and this New England Syndicate was that the former was 
for the beneflt of ail bondholders who would corne in, whereas the latter was 
for the beneflt of the subscribers to the syndicate only. 

September 24th, the New England Syndicate purchased the Bonneville 
mortgage. 

From this time there began a contest between the New England Syndicate, 
representing bonds something like $200,000 in amount, and the Bondholders' 
Committee, representing more than $1,000,000 of bonds. 

November 14th, the Bondholders' Committee, finding the Eeorganization' 
Committee to be without the necessary funds, circularized ail bondholders, in- 
viting them to contribute to the expenses of reorganlzation. 

January 31, 1911, the Reorganlzation Committee and the Executive Com- 
mittee of the New England Syndicate met at the Hôtel Astor and outlined a 
plan of reorganlzation for the equal beneflt of both parties. This Involved, 
among other things, the turning over of the Bonneville mortgage by the New 
England Syndicate to a new reorganlzation committee. 

The préparation of the new agreement was intrusted to Messrs. Noble & 
Hardy representing the old Reorganlzation Committee, and Mr. Dewey, rep- 
resenting the New England Syndicate. Norton was présent at this meeting. 

March 29th, after long negotiations the original reorganlzation agreement 
was modified and executed by six of the seven living managers of the New 
England Syndicate. 

The Reorganlzation Committee arrangea to borrow of the Fidelity Trust 
Company and loan to the recel ver enough money to enable him to purchase 
the Bonneville mortgage. The court approved this as ail the bondholders 
were acting together and the sale of the premises in this way could be had 
in this court; moreover, it was évident that none but the bondholders would 
be likely to buy the property. 

April 20, William F. Allen was made permanent recelver. 

Before this time the court had declined to make the receivership per- 
manent because there had been no real assurance of reorganlzation. 

June 2, the New England Syndicate trustées assigned the Bonneville mort- 
gage to Allen, Recelver. 

June 15, they returned to the subscribers to the New England Syndicate, 
includlng Norton, ninety per cent, of the amounts paid on their subscriptions, 
the remaining ten per cent, (which was to cover the expenses of the man- 
agers) they said they hoped to get from the Reorganization Committee and 
forward later. 

The new Reorganlzation Committee was then without the funds necessary 
to meet its obligations or to enable it to bid at the sale of the property. Ac- 
cordingly it and the Bondholders' Committee issued a séries of notices to ail 
bondholders, which Norton admits he received, explaining the situation and 
representing the absolute necessity that the bondholders should contribute if 
they expected the property to be bought in for their beneflt Thèse were dated 
September 1, 1911, June 7, and 14, 1912. AU efforts to carry out any of the 
proposed agreements havlng fallen down because of the fallure of the bond- 
holders to contribute and the sale of the property havlng been flxed for June 
28, 1912, a meeting of bondholders was held June 20th, at which a new syndi- 
cate plan was adopted for buying the property for the equal beneflt of ail 
bondholders who should come into the plan. A copy of this plan was sent tfr 
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every bondholder, includlng Norton, wlth a letter saylng, "Thls supersedes ail 
prior plans proposed which It has been found Impracticable to carry out." 

In addition to thèse notices whlch Norton admits he recelved, there la proof 
that a clrcular of the Bondholders' Commlttee dated April 4, 1911, was mailed 
to Mm, which he does not specifically deny having recelved. Thls circular ex- 
plained in détail exactly what the new Reorganization Commlttee and th<; 
managers of the New England Syndicate proposed to do about the BonnevUle 
mortgage. It also Invited the deposlt of bonds and stock and a subscriptlon 
for expenses. 

June 28th, the mortgaged premises were sold for $150,000 to the new syndi- 
cate of bondholders by a spécial master appointed by thls court. 

July 8th, a motion to conflrm came on for hearing whlch was adjourned so 
that notice mlght be sent to ail bondholders to appear and make objection, 
if any tliey had. 

July 18th, no one appearing objected to confirmation. 

July 24th, the sale was confirmed by the court. 

The receiver thereupon dlstrlbuted the proceeds of sale except a sum of 
$7,425 reserved for spécial purposes, of which $6,389.92 remained In hls hands 
when 

August 30th, Norton obtained thls order to show cause. 

[1] Counsel for Norton contends that I must take as true for the purposes 
of thls motion ail allégations of fact contained in hls affldavits. Thls Is an 
error. The subject under considération is an order to show cause and I must 
décide it on the affldavits of both parties as well as upon anythlng relevant in 
the record of the cause. 

[2] Next he says that the court was without power to authorize thé re- 
ceiver to borrow money to buy the BonnevUle mortgage. He likens thls order 
to an issue of receiver's certificates displacing existing liens in the case of a 
private corporation. There is no similarity whatever between the two cases. 
The order the court made displaced no existing lien and created no new one. 
It was obviously important to protect the corporate mortgage by getting con- 
trol of the prior lien mortgage. In thls way the sale of the premises could be 
removed from the state court and had in thls court. AU bondholders were co^ 
operating harmonlously and the order made was for the benefit of every one 
concerned. Of course, the receiver was bound to hold the mortgage as se- 
curity for the lenders of the money he borrowed to buy it, until they were re- 
pald. 

[3] Plnally it is urged that, even if inadequacy of price is not enough to 
vacate the sale, It will. If accompanied even by a little fraud, be sufflcient 
ground for doing so. But I do not see any fraud. The New England Syndi- 
cale agreement, while contemplating foreclosure for the benefit of the syndi- 
cate, was made for the protection of the subscribers, and the trustées were 
authorized to use the mortgage in any way for that purpose. Every one at 
the meeting at the Hôtel Astor, including Norton, saw the advisabillty of the 
bondholders acting together and using the BonnevUle mortgage for the com- 
mon benefit I think it was within the power of the trustées to assign the 
mortgage. At ail events, they clearly acted without fraud. 

With respect to inadequacy of price, a public sale properly advertised and 
fairly conducted, as thls one was, is perhaps the best possible test of value. 
It may be that the Seaboard Company had spent $700,000 at Alsen, but the 
plant was nncompleted and unless it was finished and in opération had only 
the value of agricultural land. A large sum of money was needed to com- 
plète it, and then its value would dépend on whether It proved to be a profit 
making opération. Ali the bondholders, includlng Norton, had notice of sale 
and an opportunity to object to confirmation, but none of them made any ob- 
jection. 

Substantially the whole purchase price having been dlstrlbuted, Norton, as 
owner of one bond for $1,000, asks to hâve ail that bas taken place in the last 
three years undone because the new reorganization agreement differs in some 
particulars from the plan outlined at the Hôtel Astor meeting, of which différ- 
ences he had no notice. It was plalnly contemplated at that meeting that 
modifications would be made and I think the modifications made entirely rea- 
sonable and in furtherance of the object of the meeting. 
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Norton's real grlevancs Is that, not harlng contrlbuted one penny to save 
the property or taken the trouble (to adopt hls own account) to understand 
the notices sent him, he flnds hls bond almost worthless because he did not 
corne Into any plan for purchasing the property. I cannot accept the excuse, 
If It Is an excuse, that he did not understand the notices he received. They 
were perfectly Inconsistent with the foreclosure of the BonnevlUe mortgage 
by the trustées of the New England Syndicate for the sole benefit of that 
syndicate. 

It is also impossible to believe that knowledge of the modifications of the 
plan outlined at the Hôtel Astor meeting would hâve caused him the least 
disquietude. 

Judicial sales would be of very llttle value If they were to be vacated for 
sueh reasons as given in this case. I think the application entirely without 
merit, and the motion is denied. 

Charles h. Withrow, of New York City, and Spotswood D. Bowers, 
of Bridgeport, Conn., for appellant Norton. 

Morris & Plante, of New York City (Guthrie B. Plante, of New 
York City, of couhsel), for Allen. 

Orlando P. Metcalf, of New York City, for Fidelity Trust Co. 

Herbert Noble and Charles J. Hardy, both of New York City, for 
Purchasing Syndicate. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

PER CURIAM. We entirely concur with the reasoning by which 
Judge Ward reached the conclusion that this bondholder's application 
should be denied. The order is affirmed, with costs. 



In re AMERICAN ELECTRIC TELEPHONE CO. 

GRANT V. BURNS. 

(Circuit Court of Appeâls, Seventh Circuit January 6, 1914.) 

No. 2003. 

Bankeuptct (§ 157*) — DiviDENDS — Gaknishment of Trustée. 

Under Bankr. Act July 1, 1S98, c. 541, § 4T, cl. 2, 30 Stat. 557 (TJ. S. 
Comp. St 1901, p. 3438), requiring a trustée to close the estâtes as ex- 
peditiously as is compatible with the best interests of the parties in in- 
terest, and clause 9 directing the trustée to pay dividends withln 10 days 
after they are declared by the référée, the bankruptcy court, in the ab- 
sence of statutory authority, has no jurisdiction to permit the garnish- 
ment of a declared dlvidend, especially as against the rlghts of a creditor's 
assignée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 237, 238; 
Dec. Dig. § 157.*] 

Original Pétition to Review and Revise in Matter of Law the Or- 
der of the District Court of the United States for the Eastern Division 
of the Northern District of Illinois ; George A. Carpenter, Judge. 

In the matter of bankruptcy proceeding of the American Electric 
Téléphone Company. On pétition of George P. Grant, Jr., to review 
and revise in matter of law certain orders of the District Court of the 
Northern District of Illinois, etc., sustaining a gamishment of the 
trustée in bankruptcy for the benefit of Peter C. Burns, of dividends 

•For other cases see same topic & { numbeb In Dec. & Am. Digs. 1907 to date, & Bep'r Indexas 
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payable by the trustée to Jesse P. Lyman and assigned to petitioner. 
Pétition sustained, and motion to dismiss granted. 

On Febniary 9, 1911, one Jesse P. Lyman flled hls claim agalnst sald bank- 
rupt's estate amounting, with Interest calculated to January 1, 1911, to $72,- 
307.50, whlch was In due course allowed. On June 19, 1911, Lyman duly as- 
signed his said claim to George P. Grant, Jr. On Aprll 1, 1912, Lyman was 
advised of tlie flllng of the assignment, with the information that unless ob- 
jections were presented within ten days Grant would be subrogated to his 
rights in said claim. No objection was flled. On May 14, 1912, an order of 
distribution was declared of the bankrupt estate, being a flrst and final divi- 
dend of 13.98 per cent, whereby the court found that Grant was entitled to 
recelve a dividend of $10,108.63 upon his claim. The trustée thereupon and 
on May 16, 1912, proceeded to draw his check in Grant's favor for that sum, 
but did not deliver the check to Grant because one Peter C. Burns on May 18, 
1912, flled In the District Court his pétition setting out that Lyman was a 
résident of Massachusetts; that he was indebted to petitioner in a sum in 
escess of $35,000 ; that he had no property in Illinois ; that he had instituted 
attachment proceedings in the state court, and now prayed the court for leave 
to serve the trustée as garnlshee. The court, without notice to Grant, granted 
such leave upon petitioner's complying with the terms provided in the statutes 
of Illinois. Burns summoned the trustée and Lyman as garnishees, and aft- 
erward made Grant a party to the state court suit, claiming that the assign- 
ment was without good and suflicient considération ; that it was invalid and 
illégal and made for the purpose of hindering and delaying him (Burns) In the 
collection of his claim against Lyman, Both Lyman and Grant appeared in 
the attachment proceeding on June 17, 1912, and caused the attachment suit 
to be removed to the District Court. On October 16, 1912, Grant filed a writ- 
ten motion in the District Court asking the court to vacate Its order of May 
18, 1912, granting leave to serve the trustée as garnlshee, havlng previously 
and on April 7, 1912, moved the court to hâve the said dividend paid to him 
<Grant). Thereupon, and on September 28, 1912, Grant flled his interplea set- 
ting up the assignment by Lyman to him and claiming to be entitled to the 
dividend. Burns filed an answer denying the sufliciency of the alleged assign- 
ment to Grant. On April 7, 1913, the court denied Grant's motions to vacate 
Its order of May 18, 1912, and to order the fund distributed to him (Grant) 
to which orders denj-ing said motions Grant duly excepted. Thereupon thls 
pétition to revise and review said judgment, as provided in paragraph 24b o£ 
the act of 1898, was filed. The petitioner, Grant, it Is claimed by the respond- 
€nt, having erroneously falled to file the answer of Burns and certain évi- 
dence heard by the District Court on the hearing of the motions, the same 
were filed herein by respondent. Thèse the petitioner moves thls court to 
strike from the files. Petitioner seeks to hâve the several orders of the Dis- 
trict Court revised and reviewed In matter of law, upon the grounds: 

(1) That it was error on the part of the District Court by its order of May 
18, 1912, to permit the trustée in bankruptcy to be garnisheed in an independ- 
ent proceeding, in a state court, having no relation to the bankruptcy pro- 
ceedings witJi référence to funds held by him for distribution to credltors, and 
thereafter to deny petitioner's motion to vacate the order of May 18, 1912. 

(2) That such order was made in a proceeding to which petitioner was not 
a party and of which he was not advised at the time it was entered. 

The motion to strike out the answer of Burns and certain other matters 
Is based upon the ground that they are irrelevant and immaterial, because 
Grant's rights herein in question were flxed as of the date of the order per- 
mitting the garnishment on May 18, 1912, and because the matters hère pre- 
sented involve only questions of law. 

Sears, Meagher & Whitney, of Chicago, 111. (N. C. Sears, J. F. 
Meagher, and J. J. Guinan, ail of Chicago, IlL, of counsel), for peti- 
tioner. 

William B. Jarvis, of Chicago, IlL, for respondent. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 
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KOHLSAAT, Circuit Judge (àfter stating the facts as above). The 
main question hère présentée! is whether or not it was error for the Dis- 
trict Court to permit the introduction into this bankruptcy proceeding of 
an independent and entirely irrelevant matter. For respondent it is 
claimed that by analogy the law and practice relative to permitting suits 
against receivers is applicable to trustées in bankruptcy. If this be so, 
then the District Court had the power, in its légal discrétion, to permit 
the garnishment of the trustée. Undoubtedly the bankruptcy court has 
power to permit suit against its trustée or receiver with référence to 
liens upon or title to spécifie property claimed by the trustée. This, 
how^ever, is not such a case. Hère the respondent sought to create a 
lien. The effect is to inject into the bankruptcy proceedings a suit 
to enforce payment of a claim against a créditer of the bankrupt, a 
matter in which the trustée was not concerned and one neither covered 
nor contemplated by the bankruptcy act. Clause 2 of section 47 of the 
Act July 1, 1898, c. 541, 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), 
requires the trustée to "close up the estate as expeditiously as is com- 
patible with the best interests of the parties in interest." Clause 9 of 
said section directs the trustée to "pay dividends within ten days after 
they are declared by the référée." 

It is appa,rent that any attempt to adjust the rights of a creditor of 
the bankrupt as against the rights of one seeking to enforce a claim 
against the creditor's dividend must, when carried out to its logical 
resuit, place an additional burden upon the bankruptcy court and work 
a delay in the settlement of the estate. It is conceivable that garnish- 
ment proceedings may be prolonged for years, so that the court may 
be congested with unfinished business which in no way concerns the 
bankruptcy cases so remaining undisposed of, thus becoming an inde- 
pendent collection tribunal, whereas it was the purpose of the act, as; 
stated in Wood v. Wilbert, 226 U. S. 384-387, 33 Sup. Ct. 125, 127, 
57 L. Ed. 264, "to secure an equality of distribution of the estate of 
the bankrupt among his creditors." In the présent case, the rights of 
Grant as assignée of Lyman are involved and would hâve to be ad- 
justed. 

As long ago as 1879 it was held (In re Cunningham, Fed. Cas. No. 
3,478) that garnishment of a dividend in a bankruptcy cause could not 
be entertained; that it would work delay; and that the court knew 
no law or usage which would justify the court in making an orderdi- 
recting the assignée (trustée) to pay the creditor's dividend to the party 
garnisheeing, as a matter of comity. 

In Re Kohlsaat, Fed. Cas. No. 7,918, the court refused to give leave 
to attach the dividend of a creditor of the bankrupt on the ground that 
it was "no part of the province of this court to become the stakeholder 
for parties litigant in a state court." "Whereas, in this case," says the 
court in Re Hollander (D. C.) 181 Fed. 1020, "the petitioner neither 
claims title to nor spécifie lien upon the fund in question, and has not 
procured the appointment of a receiver, who has succeeded to the cred- 
itor's title, the court cannot be asked to suspend or deny the right of 
the creditor to receive his dividend." 

The Circuit Court of Appeals for the Ninth circuit, in Re Argonaut 
Shoe Co., 187 Fed. 784, 109 C. C. A. 632, held, in a case similar to 
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the présent case, that "the right to garnishee funds in custodia legîs 
must dépend upon express statutory authority," and that "the distri- 
bution of the assets of the bankrupt, theref ore, cannot be stayed or pre- 
vented by the process of a state court, the object of which is to with- 
hold a dividend from a créditer entitled thereto for the security of a 
plaintiff pending litigation." 

In the case of In re Kranich, 182 Fed. 849, the District Court, upon 
a différent state of facts from those hère obtaining, permitted a gar- 
nishment proceeding to be enforced, basing its judgment upon the 
ground that the only objector had failed to estabhsh his right to the 
fund, and the fact that a judgment had been rendered in the state court 
and that the trustée was not opposing the garnishment. The court 
insisted, however, that the allowance must be accepted as purely ex 
gratia. 

In Re St. Albans Foundry Co., 4 Am. Bankr. Rep. 594, the référée 
permitted the garnishment of a dividend where the bankrupt had been 
served as garnishee previous to the bankruptcy proceedings. 

Upon principle, however, we are of the opinion and hold that the 
question involved is not affected by any rule of cômity, but is one of 
right ; that it is not within the power of a bankruptcy court, in the ab- 
sence of statutory authority, to permit the garnishment of a declared 
dividend, especially where, as in the présent case, the rights of an as- 
signée are involved ; that the entertainment of an application to with- 
hold distribution is contrary to the language and spirit of the bank- 
ruptcy act ; that to aid a state court attachment by withholding the pay- 
ment to the creditor gives entrance to a parasite upon the bankruptcy 
proceedings Avhich may seriously aflfect the efficiency of the act and 
should not be tolerated. 

We think it was error on the part of the District Court in the prés- 
ent case to refuse to direct the trustée to deUver the check for the 
dividend to Grant in accordance with his motion and to permit the 
same to be held to await the resuit of the attachment proceedings. 

The pétition to review and revise is sustained, with direction to the 
District Court to grant petitioner's motions to vacate the order of 
May 18, 1912, and direct the check for said dividend to be delivered 
to the petitioner and make such further order in the premises as may 
be necessary to fuUy carry out this order. 



MOY GUET LTJM v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit January 6, 1914.) 

No. 2000. 

L Aliens (§ 32*) — Déportation of Ohinese — Review op Peoceedings to Dé- 
port. 

A commissloner's flndlng, aCarmed by the District Court, that a Chlnese 
persoE Is unlawfully wlthln the TJnlted States, la conclusive unless the 
commissioner and the court arbltrarily ignored the évidence and entered 
judgment in défiance thereof. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95 ; Dec. 
Dig. § 32.*] 

•For other case», see same toplc £ S numbkb In Dec. ft Am. Dlgs. 1907 to date, & Rep'i- Indexe» 
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2. Ai-iKNS (§ 32*) — Depoetation of Chinesk — Weigdt and Suffichcnot or 

Evidence — "Satisfacxoby Evidence." 

The statute requlring a Chinese person sought to be deported to estab- 
llsh by affirmative proof to the satisfaction of the Judge or commissloner 
hls lawful rlght to remain In the United States does not invest the judge 
or the commissloner with arbltrary power, but only requlres proof whicb 
ordlnarily satisfles an unprejudlced mlnd beyond a reasonable doubt; 
this constltuting "satlsfactory évidence." 

[Ed. Note.— For other cases, see Aliens, Cent. DIg. §§ 84, 92, 93-95; Dec. 
Dig. § 32.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6335, 6336.] 

3. Aliens (§ 32*) — Depoetation of Ohinese — Weight and Suiticienct of 

Evidence. 

In a proceeding to déport a Chinese person, who clalmed to be a citizen 
by reason of his blrth In the United States, évidence held InsufBclent to 
establlsh hls cltizenship beyond a reasonable doubt, and hence the flnding 
of the commissloner and District Court that he was not lawfully entitled 
to remain in the United States would not be dlsturbed. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95 ; Dec. 
Dig. § 32.* 

What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 0. 0. A. 538.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; J. Otis Humphrey, 
Judge. 

Proceeding by the United States to déport Moy Guey Lum. An or- 
der of déportation was affirmed by the District Court, and défendant 
appeals. Affirmed. 

Appellant, who is a Chinese person, was ordered to be deported by the com- 
missloner. Subsequently the District Court affirmed the order of déportation, 
whlch judgment is assigned as error. The cause is before us on appeal from. 
that order. 

On the hearing before the commissloner, appellant testifled that he was, at 
the time of hls arrest, 20 years of âge; that his father, Moy Nie Yln, was 
tlien, and for some time previous thereto had been, a merchant in Phlladel- 
phla, Pa., and had llved In this couutry more than twenty years. He further 
testlfied on the trial that he was born In Philadelphia ; that he returned to 
the United States In the year 1911 ; that his mother had died ten years prior 
to the time of his trial ; that he had corresponded with his father, who had 
returned to Philadelphia ; that after hls mother's death he had lived with his 
grandniother ; that his father had sent him money from time to time. He fur- 
ther testifled that his father had told him not to return to the United States, 
but that funds had been saved up out of moneys sent by his father sufflclent 
to provide him with transportation and pocket money. According to hls ac- 
count, he feared he would not be admltted to the United States, not having 
the statutory certificate of résidence, and therefore bought a ticket in China 
for Vera Cruz, Mexico, via Vancouver and Montréal. From Vera Cruz he 
went to a town In Mexico just across the border Une from El Paso, Tex., 
where he worked two months in a Chinese grocery store. From that town he 
entered the United States surreptitiously under the tutllage of a Chlnaman 
named Yee, and arrived in Chicago after a two days' trip as a stowaway in a 
box or baggage car, where he was arrested. In his statement before the Chi- 
nese Inspector, appellant made a somewhat différent statement; in substance, 
that he had lived over a laundry In Philadelphia for a good many years, "just 
loaflng around," but dld not know the street ; that he "was little then" ; that 
he did not remember Wlien he went to China or with whom ; he was then 
two or three years old; that slnce he came back he had been llving in the 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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TJnlted States In différent places — a long time In Philadelphia. When asked 
If he meant that he "went to China when you were little and returned when 
two or three years old and hâve been livlng hère ever sinee?" he answered, 
"Yes." He said he left Philadelphia over ten years ago and had been livlng In 
San Francisco over ten years, whlch clty he had left over ten days ago ; that 
he dld not know the name of the town where he entered the baggage car; 
that he hid in the baggage car because he had no money to pay car fare ; that 
he was never in Mexico; and that he had no certificate of résidence because 
"I was little then and my father dldn't secure me any." On the hearlng of 
the cause, Moy Nie Yin, the alleged father of the appellant, was sworn and 
testifled that he had lived in Philadelphia slnce he came, with his wife, to the 
United States, Kwang-hsu 7th, with the exception of a short time, when he 
stayed in New York to collect accounts ; that he was the owner of the Chl- 
nese grocery business whlch he conducted; that the young man, Moy Guey 
Lum, then on trial, was his son; that appellant was born In Philadelphia 
Kwang-hsu 17th, wherè he Uved with wltness until four years of âge, when 
he was taken to China by his parents ; that after six months wltness returned 
to Philadelphia where he had Uved substantially ever since ; that he had cor- 
responded with his wife and son before the wife died and with appellant there- 
after, and sent hira money. The wltness further testifled that appellant had 
wrltten a letter within the last year stating that he, the son, wished to corne 
to îhe United States, but that he had written to him that he dld not want 
him to corne ; that he wanted him to go to school in China, and knew nothing 
of appellant's comlng until he heard he had been arrested in Chicago. On 
cross-examination, when shown his certificate of résidence, which recited that 
in 1894 he had resided two years in New York, witness denled that such was 
the case and said the paper was procured by his cousin ; that he only stayed 
In New York while making collections. He further testifled that the accused 
was 20 years old, and that he had no other children. Moy Wlng was sworn, 
and testifled that he had known Moy Nie Yin slnce Kwang-hsu 16th, in Phila- 
delphia; that he knew the boy and had known his mother in her lifetlme; 
that she had borne a son to Moy Me Yin in Philadelphia (this appellant); 
that wltness worked in that city a few months after the child was born and 
then came to Chicago ; that he af terwards saw Moy Nie Yin hère on his way to 
and on his return from China ; that when he went to China his wife and appel- 
lant, then about four years old, were with him ; that appellant was born whlle 
wltness was in Philadelphia ; and that he had not seen him since he was four 
years old until the présent time. Wong Kong, being sworn, stated that he 
never had known Moy Nie Yin ; that he lived in Portland, Or. ; that appel- 
lant's father sent ?50 to wltness with which to procure $1CK) Mexican money 
and take it to appellant in China, whlch he dld. 

The District Court, on appeal taken to it, affirmed the order of déportation 
made by the commissioner as above stated. 

Benjamin C. Bachrach, of Chicago, 111., for appellant. 

James H. Wilkerson, U. S. Atty., Walter P. Steffen and Lin Wil- 
liam Price, Asst. U. S. Attys., and John Byrne, ail of Chicago, 111., for 
the United States. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). In 
United States v. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 
L. Ed. 890, the court, after quoting the first clause of the fourteenth 
amendment to the Constitution reading as foUows, viz., "Ail pefsons 
born or naturalized in the United States, and subject to the jurisdic- 
tion thereof, are citizens of the United States and of the state in which 
they réside," says, "and, this being true, the Chinese Exclusion Acts 
do not apply to him." The défendant in that case was the child of 
Chinese parents who, at the time of defendant's birth, had a permanent 
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résidence in California and were engaged in commercial pursuitsând 
not in any diplomatie or officiai capacity. The parents returned to 
China, but the son remained in California. When about 21 years of 
âge he departed for China on a visit with the intention of returning. 
The court, on page 705 of 169 U. S., page 478 of 18 Sup. Ct. (42 L. 
Ed. 890), further says the question there presented was "whéther a 
child born in the United States, of parents of Chinese descent, who, 
at the time of his birth, are subjects of the Emperor of China, but hâve 
a permanent domicile and résidence in the United States, and are there 
carrying on business, and are not employed in any diplomatie or officiai 
capacity under the Emperor of China, becomes at the time of his birth, 
a citizen of the United States," and thereupon decrees that under such 
circumstances he does become a citizen. This ruling was followed in 
Chin Bak Kan v. United States, 186 U. S. 200, 22 Sup. Ct. 891, 46 L. 
Ed. 1121; Re Giovanna (D. C.) 93 Fed. 660; Lee Sing Far v. United 
States, 94 Fed. 836, 35 C. C. A. 327. 

[1] The question before us, therefore, is whether there was évi- 
dence before the commissioner and the District Court sufficient to es- 
tablish to the satisfaction of the commissioner and District Court that 
respondent was lawfully entitled to remain in the United States. 

Under the statute, a Chinese person must be adjudged unlawfully 
within the United States unless he "shall establish by affirmative proof 
to the satisfaction of such justice, judge or commissioner, his lawful 
right to remain in the United States." The décisions are numerous 
to the effect that in this class of cases, where the facts hâve been al- 
ready determined by two judgments below, the appellate court cannot 
properly re-examine them. This language is used by the United States 
Suprême Court in Chin Bak Kan v. United States, supra. Where the 
question' is one of fact as to whether the respondent is a native of this 
country, it has been held in some of the fédéral courts that the décision 
of the District Court will not be reversed on appeal. Yee Yet et al. v. 
United States, 175 Fed. 565, 99 C. C. A. 187; Chew Hing v. United 
States, 133 Fed. 227, 66 C. C. A. 281 ; Eng Choy v. United States, 175 
Fed. 566, 99 C. C. A. 188. 

In Lee Ah Yin v. United States, 116 Fed. 614, 54 C. C. A. 70, the 
court, on appeal, re-examined the facts, notwithstanding the judgment 
of the District Court affirming the order of déportation entered by the 
commissioner, and decided that such facts did not justify it in disturb- 
ing the judgments of the lower tribunals. 

[2,3] Undoubtedly the language of the statute requiring that a 
Chinese person "shall establish by affirmative proof to the satisfaction" 
of the judicial officer before whom he is examined that he is entitled 
to remain in the United States should not be construed to invest that 
officer with arbitrary power. "By satisfactory évidence, which is some- 
times called sufficient évidence," says Greenleaf on Evidence, vol. 1, 
§ 2, "is intended that amount of proof which ordinarily satisfies an 
unprejudiced mind beyond reasonable d'oubt." The testimony had be- 
fore the commissioner in the présent case cannot be said to settle the 
question of citizenship of appellant beyond a reasonable doubt. The 
représentations made by appellant to the inspecter, introduced in evi- 
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dence, discloses statements entirely at variance with his testimony be- 
fore the commissioner. When asked what he did in Philadelphia, he 
replied, "Nothing, just loaf around." When asked, "When did you 
corne from China?" he answered, "When I was two or three years 
old." When asked, "Where hâve you been living in the United States 
since you came back?" he repHed, "Différent places * * * long 
time in Philadelphia. * * * l_eit Philadelphia over ten years ago." 
He further said he had been living in San Francisco since leaving 
Philadelphia ; that he lef t there ten days ago ; that he had lived there 
more than ten years, on Jackson street. He is made to say "that he 
went to China when he was little and returned when he was twp or 
three years old and had been in the United States ever since. If he 
told the truth before the commissioner, ail of the above statements were 
false. As admissions, hçwever, they serve to discrédit the story he 
told the commissioner. Furthermore, his testimony as to the route he 
took in coming to this country was so remarkable as to justify the com- 
missioner in scrutinizing his statement very closely. The further fact 
that he entered the United States surreptitiously was rightly taken 
into considération by the commissioner. While the testimony of the 
alleged father seems on its face to be devoid of suspicions indicia, it 
must be remembered that the commissioner had the witness before him 
and was able to form an opinion as to his truthfulness from his con- 
duct on the stand. The fact that the witness' certificate of résidence 
stated that he had lived two years in New York prior to the issuance 
thereof, whereas he states that he never had lived in New York, may 
hâve cast some discrédit upon his testimony in the mind of the com- 
missioner and the District Court. The father had not seen the son for 
about sixteen years according to his own statement. Moy Wing, like- 
wise, had not seen the appellant for the same period. He identified 
appellant only upon the father's statement. Wong Kong had never 
met the father until the time of the trial. He saw the boy in China 
about a year before the trial and gave him funds sent by the father. 
He himself did not know the appellant prior to that time. 

We hâve nothing to do with the weight of the évidence. Unless we 
can see from the record that the commissioner and the court arbitrarily 
ignored the évidence adduced and entered judgment of déportation in 
défiance thereof, we are not at liberty to interfère. Under the facts of 
the présent case, we are unable to say that the appellant has prbved 
beyond a reasonable doubt that he was entitled to remain in the United 
States. 

Such being the case, the judgment of the District Court is affirmed. 
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AMEEICAN CEBEAL CO. v. LONDON GUAEANTBE & ACCIDENT CO. 

(Circuit Court of Appeala, Seventh Circuit. January 6, 1914.) 

No. 2029. 

1. Instjkance (§ 435*) — Liability Insurance — Liabilities Coveeed — "Con- 

tingent LiABILITT." 

Under a contract to indemnlfy plaintiff against loss arising solely from 
its contingent liability as owner for injuries to auy person during the con- 
struction of a building, resulting from the négligence of any coutractor 
or subcontractor, and containiiig an agreement tbat the work was to be 
done by contract at ttie risk of the contractor or subcontractors and that 
assured had not and would not voluntarlly assume any liability for loss 
on account of injuries by reason of the négligence of any contractor or 
subcontractor, the insurer was liable only for injuries for which plaintifC 
was contingently liable as owner, and not for injuries for which he was 
directly liable as doer or causer of the négligent act, since a "contingent 
liability" is one depending upon an uncertain event (citing Words and 
Phrases, vol. 2, p. 1501). 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 1144 ; Dec. Dig. 
S 435.*] 

2. Ihsueance (§ 629*) — Actions — Déclaration — Loss and Cause Theeeof. 

In an action on a contract indemnifying the owner of a building from 
loss arising solely from its contingent liability as owner for injuries 
caused by the négligence of any contractor or subcontractor, a déclara- 
tion, alleging that O. sufCered injuries by reason of the construction of 
such building from which he thereafter died, and that his administrator 
had sued such owner and others for damages for causing his death, failed 
to show that the owner was "contingently liable" for the injuries, since 
they might hâve been due to the fault of himself or of others for whosé 
négligence he was not answerable as owner. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584- 
1586, 1592, 1598; Dec. Dig. § 629.*] 

3. Insueancb (§ 629*) — Actions — Déclaration — Loss and Cause THEtaor. 

In an action on a contract to indemnify plaintiff against loss arising 
from its contingent liability as owner of a building for injuries due to the 
négligence of any contractor or subcontractor, a déclaration, alleging in- 
juries caused by the construction of such building, for which Insured and 
others were sued, without showing that insured was contingently liable 
therefor, and further alleging that the insurer assumed the obligation to 
défend the action and conducted the défense until after the trial thereof 
before a jury, that after the trial the insurer so carelessly and negligently 
conducted the défense as to cause the défendants other than insured to be 
discharged and relieved, and that after the trial the Insurer abandoned 
the défense of the action and refused to défend it further, failed to show 
facts estopping the insurer from relying on its nonllability under the 
policy, except for Injuries for which insured was contingently liable ; since, 
if insured and others were directly liable, there being no contribution or 
reeovery over among the joint tort-feasors, the dlsmissal of such other de- 
fendants did not injure Insured, and, it not being alleged that a verdict 
was returned or judgment entered against Insured, It was not a violent 
supposition that the submission of the case was set aslde and that Insured 
came into charge of the défense de novo, and hence it did not appear 
that It was misled or injured by the insurer undertaking the défense of 
the action. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. S§ 1575-1580, 
1584-1586, 1592, 1598; Dec. Dig. § 629.*] 

■ '■ ' -.i™^..- , . ,_ Il , ■' "— ■ " ■' ■■ -l^- ■! I III .1..- I ^ 

*For otber cases see same topic & S mumbbb in Dec. & Am. Dlgs. 1907 t4> date, & Rep'r Indez«fl 
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In Error to the District Court of the United States for the Eastern 
Division of tiie Northern District of Illinois ; Geo. A. Carpenter, Judge. 

Action by the American Cereal Company against the London Guar- 
antee & Accident Company. Judgment for défendant on demurrer, 
and plaintifï brings error. Affirmed. 

Jones, Addington, Ames & Seibold, of Chicago, 111. (Keene H. Ad- 
dington and Walter Hamilton, both of Chicago, 111., of counsel), for 
plaintifï in error. 

Robert J. Folonie, of Chicago, 111. (F. J. Canty, of Chicago, 111., of 
counsel), for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Plaintifï in error filed a déclaration in three 
counts against défendant to recover on an indemnity contract. A de- 
murrer to each count was sustained, plaintifï declined to plead further, 
and the judgment to which this writ of error is addressed was there- 
upon entered. 

[ 1 ] In the third count the contract is set out in hsec verba. For the 
sum of $50 défendant agreed to indemnify plaintifï for one year 
"against loss arising solely from its contingent liability as gênerai con- 
tracter or owner from common law or any statute for damages on ac- 
count of bodily injuries, fatal or nonfatal, accidentally sufïered by any 
person or persons during the construction of the building described in 
the schedule hereinafter given, and resulting from the négligence of 
any contracter or subcontractor engaged in the construction of said 
building, subject to the foUowing spécial and gênerai agreenients, which 
are to be construed as coôrdinate, as conditions." 

The schedule showed that plaintifï was the owner of the building. 

Spécial agreement B reads : 

"If the assured is the owner of the building mentloned in the schedule, It 
la agreed that ail the work of constructing the same is to be done by contract 
at the risk of the contractor or subcontractors and that the assured has not 
and wlll not by contract or otherwlse voluntarily assume any liability for loss 
on account of bodily injuries suffered by any person or persons by reason of 
the négligence of any contractor or subcontractor." 

General agreement 2 is as foUows : 

"If thereafter any suit is brought against the assured to enforce a clalm 
for damages on account of an accident covered by this policy, the assured shall 
immediately forward to the head office of the Company for the United States 
of America every summons or other process as soon as' the same shall bave 
been served on hlm, and the company wlll at its own cost défend against such 
proeeedlngs In the name and on behalf of the assured, or settle the same, un- 
less it shall elect to pay to the assured the indemnity provided for in clause A 
of the spécial agreements as limited therein." 

From the explicit terms of this contract it is clear that there could 
be no obligation on the part of défendant to indemnify plaintifï unless 
during the construction of the building by an independent contractor 
some one accidentally sufïered bodily injury through the négligence of 
the contractor or a subcontractor, for which négligence plaintifï was 
nowise directly liatîle as doer or causer of the négligent act, but only 
211 F.— 7 
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"contingently" liable as owner of the building. Compare London 
Guarantee Co. v. Cereal Co., 251 111. 123, 95 N. E. 1064, where this very 
form of indemnity contract was under considération. See, also, Allen 
V. Gilman, McNeil & Co., 145 Fed. 881, 76 C. C. A. 265, 7 L. R. A. 
(N. S.) 958; Connolly v. Bolster, 187 Mass. 266, 72 N. E.' 981 ; Frye 
V. Bath, Cas & Electric Co., 97 Me. 241, 54 Atl. 395, 59 L. R. A. 444, 
94 Am. St. Rep. 500 ; Cushman v. Carbondale, 122 lowa, 656, 98 N. 
W. 509; Carter v. Mtm Life Insurance Co., 76 Kan. 275, 91 Pac. 
178, 11 L. R. A. (N. S.) 1155. 

A "contingent" liability is one that dépends upon an uncertain event, 
as the liability of an indorser to respond for the default of the maker. 
2 Words and Phrases, 1501 ; State ex rel. Breeden v. Sheets, 26 Utah, 
105, 72 Pac. 334 ; Rosenbloom v. Travelers' Insurance Co., 38 Mise. ' 
Rep. 744, 78 N. Y. Supp. 1135. Plaintiff bargained to be saved from 
loss, not through its own négligence, but only through its contingent 
liability as owner of the building for négligent acts of the independent 
contractor or of those under him. 

[2] Plaintiff's only allégations tending to show a "contingent lia- 
bility" on its part were the f ollowing : 

"That during the month of November, 1899, and within the perlod covered 
by said contract of indemnity, one W. L. Overhouser, a résident of said clty 
of Cedar Rapids, dld accidentally sufCer bodily injuries during and by reason 
of the construction of said buildings mentloned and described in said contract 
of indemnity ; tbat thereaf ter and during, to wit, the said month of November, 
1899, said W. L. Overhouser dled as the resuit of such injuries ; that there- 
after one Henry Overhouser, as administrator of the estate of said W. L. 
Overhouser, did institute a certain action against the plaintiff and others for 
the purpose of recovering damages for causing, as alleged, the death of said 
W. 11. Overliouser," 

Plaintiff failed to charge that Overhouser was injured through the 
négligence of an independent contractor or a subcontractor under cir- 
cumstances which would make plaintiff contingently liable as owner. 
For aught that appears, Overhouser may havebeen injured through the 
fault of himself or of others for whose négligence plaintiff as owner 
was not answerable over. There is an utter f ailure to bring the alleged 
breach within def endant's promise. 

[3] Notwithstanding this f ailure to make out a case under the con- 
tract, plaintiff insists that subséquent allégations in this count preclude 
défendant from relying upon the ternis of the contract. Thèse alléga- 
tions are: 

"That the défendant assumed the obligation to défend said action, took 
charge and control of the défense thereof, and conducted the same until after 
the trial thereof before a jury impaneled for that purpose ; and notwithstand- 
ing, althpugh the plaintiff dld fuUy, and at the time and times specified in 
said contract of indemnity, keep and perform ail things in said contract of In- 
demnity mentioned, on its part to be kept and performed, the défendant, after 
• the trial of said cause, so carelessly, negUgently, and improperly conducted 
" the défense of said action as to cause the défendants' to the same other than 
'ihe plaintiff to be discharged and relieved therefrom, and did after the trial 
■ of said action abandon the défense of the same and notify the plaintiff that 
it would thereaf ter be required to défend the same upon its own account and 
at its own expense ; that the plaintiff protested against such action, but, not- 
withstanding such protest, the défendant refused further to défend said action 
or to àsslst in the défense thereof and denled and dlsclaimed ail liability of 
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«very kind and character under and by vlrtue of said contract of indemnlty ; 
that the plalotiff did, by reason of the action of the défendant In so ref using 
further to défend said action, undertake the défense thereof, and in tliat be- 
half incurred and disbursed, to wlt, tlie sum of one tliousand dollars ($1,000), 
and tbat the plaintiff did finally settle and compromise said action for, to wit, 
the sum of twenty-flve hundred dollars ($2,500), which said sum was a falr 
and reasonable amount to be pald in compromise and settlement of said ac- 
tion." 

But there is no estoppel unless plaintiff has been misled and injured. 
ConnQlly v. Bolster,,187 Mass. 266, 72 N. E. 981 ; Employers' Liability 
Assurance Corporation v. Chicago & Big Muddy Hole Co., 141 .Fed. 
692, 73 C. C. A'. 278 ; Empire State Surety Co. v. Pacific Nat. Lumber 
Co., 2(X) Fed. 224, 118 C. C. A. 410. If défendant, outside of its con- 
tract, assumed the défense of a personal injury case in which plaintiff 
"and others" were directly liable, the dismissal of the others could not 
injure or préjudice plaintiff, for there could be no contribution, or lia- 
bility over, among the joint tort-feasors. If defendant's interposition 
in the Overhouser case prevented plaintiff from presenting fully its 
défense, or in any way prejudiced plaintiff iri the final results of that 
case, a différent question from the one before us would be presented. 
But défendant notified plaintiff "after the trial" that défendant would 
withdraw from the case, and thereupon plaintiff "undertook the dé- 
fense." The pleader seems to hâve been very careful not to allège that 
"after the trial" a verdict was returned and a iinal judgment entered 
against plaintiff. If, in truth, "after the trial" the submission of the 
Overhouser case was set aside and plaintiff came into charge of the 
défense de novo, and if défendant had been misled into undertaking 
the défense by plaintiff's représentation that the building was being 
erected by an independent contractor in accordance with the terms of 
the indemnity contract, when plaintiff was actually constructing the 
building itself, not only was there no injury suffered by plaintiff, but 
défendant was amply justified in withdrawing. The allégations of this 
count are no bar to believing that the foregoing supposititious circum- 
stances may hâve been the actual circumstances. And that the supposi- 
tion is not a violent one may be learned by consulting the facts in the 
case of London Guarantee Co. v. Cereal Co., 251 111. 123, 95 N. E. 1064. 

Though the first and second counts do not set out the indemnity 
contract in hœc verba, they rely upon an undertaking of défendant "ta 
indemnify plaintiff against loss arising from the contingent liabilitr 
of plaintiff for damages on account of bodily injury accidentally suf- 
fered by any person during the construction of the building." As the 
averments respecting the injury of Overhouser are the same as in the 
third count, there is a failure to show any "contingent liability". of 
plaintiff ; and as the allégations respecting estoppel are also identicaJ 
with those in the third count, défendant was at liberty to withdraw 
from the Overhouser case without creating a liability over and beynn»^ 
its contractual liability. 

The judgment is affirmed. 
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MULTNOMAH MINING, MILLING & DEVELOPMENT CO. v. TJNITBD 

STATES. 

(Circuit Court of Appeals, Ninth Circuit January 5, 1914.) 

No. 2265. 

1. Mines and Minebals (§ 45*) — Minino Claims — Fbatjdulent Entey — Evi- 

dence. 

In a suit to set aside certain patents for ground entered as mining 
claims, évidence held to warrant a flndlng that there had never been a 
dlscovery of minerai thereon, and that the claims had fceen entered be- 
cause of a water power thereon, and not for mining. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. § 131; 
Dec. Dlg. § 45.»] 

2. Mines and Minerals (§ 17*) — MiNiNa Claim — Discovebt. 

The dlscovery of minerai, essentlal to valld mining location on public 
land, is not satlsfied by a flndlng of traces of gold, but minerai must be 
found In sufflelent quantlties to justify a man of ordlnary prudence, not 
necessarlly a sldlled miner, in the expenditure of his time and money In 
the development of the property. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dlg. |§ 24- 
28; Dec. Dig. § 17.* 

Sufflclency of dlscovery of minerai characteristics to support mining 
location, see note to Lange v. Roblnson, 79 0. C. A, 6.] 

Appéal from the District Court of the United States for the North- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Suit by the United States of America against the .Multnomah Min- 
ing, Milling & Development Company, to cancel certain patents to 
ground entered as mining claims. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 

A. G. Elston, of Spokane, Wash., for appellant. 
Oscar Gain, U. S. Atty., and Edmond J. Farley, Asst. U. S. Atty., 
both of Spokane, Wash. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellant had acquired patents to 
two placer claims, aggregating 257 acres of land, the locations having 
been made in 1901 and 1902, and the patents having been issued on 
October 31, 1904. One was known as the Peabody claim, and the 
other as the Wickham claim. The Peabody claim extends about a mile 
on both sides of the Nespelem river, just above its juncture with the 
Columbia river, and the Wickham claim lies to the northwestward 
thereof, and the main portion of both lies about 70 feet above the Co- 
lumbia river. In the Peabody claim the Nespelem river has a fall of 
170 feet. The appellee brought a suit to set aside the patents on the 
ground of f raud, alleging that said lands were not minerai lands, that 
no minerai in paying quantities had ever been discovered thereon, and 
that the patents had been obtained upon false affidavits. The appel- 
lant denied the allégations of fraud, and denied its knowledge of any 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fraud in the acquisition of the patents. Upon thèse issues the court 
below found for the appellee, and decreed that the patents be canceled. 

[ 1 ] The testimony is voluminous and conflicting upon the issues of 
fraud. We find it amply sufficient, however, to sustain the decree of 
the court below. Impartial and compétent witnesses who were em- 
ployed by the government to inspect the land of thèse placer claims, 
made careful investigation, and found no évidence of minerai suffi- 
cient to justify exploitation or development. The witnesses for the 
appellant were the officers and employés of that company. They tes- 
tified to having found small quantities of flake and "flour" gold, and 
in one instance a small pièce of gold which they call a "nugget," but 
which in some mining districts would be called coarse gold, but the 
extremely scant quantities found, and the testimony adduced, only 
tend to confirm the conclusions reached by the witnesses for the gov- 
ernment. There is doubtless in the land in controversy a small quan- 
tity of fine gold, such as may be found in ail the lands along the Colum- 
bia river from its headwaters to the océan. But the proof is convincing 
that no gold in paying quantities has been discovered on thèse claims. 
If the land included in thèse placer claims was minerai land, or con- 
tained minerai sufficient to justify mining, that fact was capable of 
démonstration. The suit to set aside the patents was brought in March, 
1908. The testimony of the appellant was taken in July, 1909. In the 
interval between those dates, there was ample time for the develop- 
ment and ascertainment of the minerai value of the land. For one 
month in that interval, the appellant did operate a sluice box, at which 
three men worked, but the quantity of gold produced was so inconsid- 
erable as to indicate the futility of further opération. We hâve care- 
fully considered the contention of the appellant that while the ground 
may not be operated at a profit by panning or sluicing, it might be 
successfuUy mined by the hydraulic process. But the suggestion is a 
mère conjecture, based upon no tangible or scientific évidence, and it 
does not avail to sustain the validity of mining claims which were so 
evidently initiated without the discovery which the law requires. 

Other facts adduced in évidence tend strongly to corroborate the 
conclusion that the lands were entered in fraud of the land laws of 
the United States, and that the purpose of the placer claimants was not 
to mine the placer claims, but to secure control of the valuable water 
power of the Nespelem river, and incidentally to use the lands covered 
by the placer claims for raising fruit, a purpose to which they were 
adapted, and to which other lands similarly situated along the Colum- 
bia river in that région hâve been devoted. Among the items of évi- 
dence which may be adverted to as supporting this conclusion is the 
fact that in ail the years since their location no mining has been donc 
on thèse claims ; that upon the issuance of the patents in 1904, ail ex- 
ploitation of the claims as placer ground was abandoned ; that in Sep- 
tember, 1902, after thèse claims had been located, the articles of in- 
corporation of the appellant were amended so as to give the company 
power to acquire lands for town-site purposes, rights of way for ditch- 
es, canals, water courses, and réservoirs, to contract for and maintain 
electric franchises, and maintain and operate saw mills, etc. This 
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amendment of articles foreshadowed the purpose for which thèse 
claims had been located — the development of the water power of the 
Nespelem river, and the distribution of water for irrigation, and elec- 
tricity for power and other purposes. Expressing this purpose, the ap- 
pelant printed and circulated to its stockholders and others literature 
with the heading "Land Irrigation and Water," in which it was said 
that: 

"AU along the basln of the Columbia the peculiar conditions of soll and 
cliniate create the most favorable conditions linown for the production of ail 
klnds of fruit" 

— and référence was made to the lands above and below Wenatchee, 
which "are to-day held at from $500 to $3,000 per acre," and it was 
said: 

"Any Company so situated as to be able to irrigate land on the Columbia 
basin by water power or otherwlse hâve an immense fortune in their grasp." 

Again: :■• 

"We hâve acquired the great water power of the Nespelem river, constructed 
a dam across it above the falls, with head gâte, flume," etc. 

There was nothing in the literature so issued directing attention to 
the gold placer claims in controversy, or expressing the purpose of 
the appellant to mine the same. 

[2] The appellant relies upon United States v. Iron & Silver Min. 
Co., 128 U. S. 673, 9 Sup. Ct. 195, 32 L. Ed. 571, m which it was held 
that while misrepresentations knowingly made by an applicant for min- 
erai patent as to discovery of minerai will justify the government in 
moving to set aside the patent, yet the burden of proof is upon the gov- 
ernment, and the presumption that the patent was correctly issued can 
be overcome only by clear and convincing proof of the fraud alleged. 
But in our opinion the proof in the case at bar fuUy meets the test as 
stated in that décision. In Steele v. Tanana Mines R. Co., 148 Fed. 
678, 78 C. C. A. 412, we held that an appropriate discovery of minerai 
is necessary to the lawful location of a placer claim, and that it was 
not sufficient if the locator in panning upon the claim in most instances 
secured colors of gold, "and in some instances fairly good prospects of 
gold," following Chrisman v. Miller, 197 U. S. 319, 25 Sup. Ct. 468, 
49 L. Ed. 770, and the doctrine announced in 1 Eindley on Mines, § 
336, and cases there cited, which doctrine was approved in Chrisman 
v. Miller as follows : 

"The facts which are wlthin the observation of the discoverer, and which 
Induce him to locate, should be such as would Justify a man of ordinary pru- 
dence, not necessarily a skilled miner, In the expendlture of his time and 
money in the development of the property." 

In the présent case the proof is convincing that there was not only 
no discovery, but that there was never at any time any intention on 
the part of the locators or the appellant to mine the so-called placer 
claims. 

The decree is affirmed. 
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FLEITMANN v. UNITED GAS IMPROVEMENT CO. et al. (two cases). 

(Circuit Court ot Appeals, Second Circuit. January 13, 1914.) 

Nos. 92, 93. 

1. Monopolies (§ 28*) — Actions fob Damages — Form of Remedy. 

UDder tlie Sherman Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 210 (U. 
S. Comp. St. 1901, p. 3202) § 7, providing that any person Injured by any 
violation of that act may sue therefor and recover threefold the damages 
by hlm sustained, the action to recover treble damages must be an action 
at law in whleh défendants hâve the constitutional right to a jury trial, 
and hence a minority stoekholder In a corporation could not maintain a 
suit in e<juity on behalf of the corporation for such relief upon the cor- 
poration's refusai to sue. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 18 ; Dec. DIg. 
§ 28.* 

Blghts and UabiUtles of parties contracting with trusta or combinations 
in restraint of trade, see note to Chicago Wall Paper Mills v. General 
Paper Co., 78 C. C. A. 612.] 

2. MoNOPOLiES (§ 28*) — Actions fob Damages — Fobm or Remedy. 

Where the sole relief prayed in a Mil by a minority stoekholder of a 
corporation was that the défendants be decreed to pay over to the cor- 
poration treble the damages sustained by a violation of the Sherman Anti- 
Trust Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), 
it could not be construed as a bill to require the corporation, which was 
made a party, to sue the other défendants for such damages. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18; Dec. Dig. 
§ 28.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit by William M. Fleitmann on behalf of himself and ail other 
stockholdefs of the Consolidated Street Lighting Company who shall 
elect to come in and contribute to the expense of the action against 
the United Gas Improvement Company and others. From decrees dis- 
missing the bills on motions of the défendants, Welsbach Street L,ight- 
ing Company of America and Arthur E. Shaw, respectively, com- 
plainant appeals. Affirmed. 

Complainant brought suits In equity on his own behalf and on behalf of ail 
other stockholders of the Consolidated Street Lighting Company, not to re- 
cover Personal damages or a Personal judgment, but to compel défendant to 
pay to the Consolidated Company the amount for whIch défendant would 
be liable at law in a direct action by that corporation, because of violations 
of the Sherman Anti-Trust Act, whereby the Consolidated Company, of which 
complainant is a minority stoekholder, bas, it is alleged, been driven out of 
business. 

The opinion of Judge Coxe in District Court, mentioned in the 
opinion, was as f ollows : 

The défendants, the Welsbach Street Lighting Company of America and 
Arthur E. Shaw, move to dlsmiss the bill on the folio wing grounds: 

First — The bill fails to state a cause of action. 

Second. — The court has no jurisdlction to grant the relief prayed for. 

Third. — Fallure to comply with equity rule No. 27. 

The relief prayed for by the complainant is that the défendants, other than 
the Consolidated Street Lighting Company, may be decreed to pay over ïo 

•For other cases se* same topic & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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sald Company the sum' of $3,000,000 treble damages under section 7 of the 
Anti-Trust Law, and the costs of tliis action. 

Tlie bill allèges tliat the complainant is a stockholder In the défendant, the 
Consolidated Company, and, prior to 1906, the défendants, other than said 
Company, entered iuto a conspiracy to control, throughout the United States, 
the business of securing contracts for municii)al lighting and supplying lanips 
and other lighting accessories. ïhls conspiracy was, It is alleged, earried out 
by organizing other, apparently indépendant and competiug, companles, but 
which were in fact under the control of the défendants other than the Con- 
solidated Company. It Is asserted that by means of sueh dumniy corpora- 
tions, the coiisplring défendants endeavored to monopolize Interstate com- 
merce in the materials neeessary for carrying out public lighting contracts. 
That thèse défendants, reallKlng that the Consolidated Company would be a 
strong eompetitor In the business of municipal lighting, agreed and conspired 
together to prevent the Consolidated Company from carrying on such business 
in the United States and to drive sald comjjany out of business. It is alleged 
further that. In pursuance of the said conspiracy, the said défendants ac- 
quired, through fraud and fraudulent représentations, a majority of the stock 
in sald Consolidated Company and plaeed in control thereof créatures of thelr 
own and adopted every "method In thelr power to wreck and destroy the sald 
Consolidated Company. That they suceeeded in accomplishing this resuit 
and, in 1910, caused the Consolidated Street Lighting Company to discontinue 
its opérations and abandon its business ; the resuit being that the business 
has been destroyed and the stock is worthless. The blil also allèges that 
prior to this suit, the plalntiff demanded of the offlcers of the Consolidated 
Company that they would bring an action asklng relief similar to that now 
demanded, but they hâve refused to bring such action. It is alleged that but 
for the unlawful acts of the défendants, the property, good will and assets 
prior to the commencement of this suit would bave been worth $1,000,000. 

The foregoing statement shows sufficiently the inteut and purpose of the 
action. 

The question presented by thèse motions, briefly stated, is whether, when 
it appears that a number of individuals and corporations hâve conspired to- 
gether to wreck a corporation and hâve suceeeded in doing so, a single 
mlnorlty shareholder of such corporation, after the directors and majority 
shareholders hâve declined to act, can maintain a suit in equlty and recover 
threefold damages agalnst the conspirators under section 7 of Ûie Anti-Trust 
Act. 

So far as the seventh section of the act is concerned, it has been uniform- 
ly construed to refer only to an action at law. It permlts a person — which 
word, by the elghth section, includes a corporation — to bring an action at law 
to recover treble damages. Nowhere In the act is the right given to an In- 
dlvidual to proceed in equlty. Blindell v. Hagan (C. C.) 54 Fed. 40; s. c, 56 
Fed. 696, 6 C. C. A. 86; Gréer, Mills & Co. v. StoUer (C. C.) 77 Fed. 1; Gulf, 
O. & S. F. Ry. Co. V. Miami S. S. Co., 86 Fed. 407, 30 C. C. A. 142 ; National 
Fire Prooflng Company v. Mason Bullders' Association et al., 169 Fed. 259, 94 
0. C. A. 535, 26 L. R. A. (N. S.) 148. 

In National Fire Prooflng Co. v. Mason, cited above, the Circuit Court of 
Appeals for this circuit sald, at page 263 of 169 Fed., at page 539 of 94 C. C. 
A. (26 L. R. A. [N. S.] 148): 

"With respect to the fédéral statute, It is not obvlous in what way a trade 
agreement between bullders and bricklayers, relating to their work in the 
State of New York, can be said to directly afCect Interstate commerce; but 
the considération of this question is not neeessary, because a person injured 
by a violation of the fédéral act canuot sue for an injunction under It. The 
Injunctive remedy is available to the government only. An individual can 
only sue for threefold damages." 

Thèse authorities would seem to dispose of thèse motions. An individual 
■cannot maintain a suit in equlty under the Anti-Trust Act. The complainant 
Is an Individual, and this Is such a suit. An Individual can sue only for 
threefold damages under the act, and this must be in a suit at law. The 
complainant hère is suing for threefold damages in a suit in equlty. The 
défendants are entitled to hâve the facta passed on by a Jury, but hère they 



THOMAS V. SOUTH BUTTE MINING CD. 105 

are deprived of such right. In short, the complainant Is asklng relief under 
a statute, ihe provisions of which he bas failed to follow. 

The Consolidated Company could bring an action at law under the permis- 
sion implied in section 8, but where in the law is the right given to a single 
shareholder to maintain such an action î A law which grants such drastic 
relief must be strlctly construed ; the right to maintain an action not men- 
tioned in the law cannot be implied. It will not do to say that the extraor- 
dinary remedy hère invoked is necessary and should be Implied. If such 
tremendous power is to be given a single shareholder, the appeal should be 
made to the législative and not the judidal branch of the government. It Is 
unnecessary to détermine whether a single shareholder can maintain an ac- 
tion at law under the seventh section for the reason that this Is not such an 
action. Other questions hâve been discussed but I do not deem it essential 
or wise to extend this décision beyond the précise point involved. 

What I décide is that an equity suit cannot be maintained under section 7 
of the Anti-Trust Aet by a single stoekholder to recover threefold damages 
for injuries sustained by his corporation. 

The motions to dismiss the blll are granted. 

Hirsch, Scheuerman & Limbury, of New York City (Henry L. 
Scheuerman, of New York City, of counsel), for appellant. 

Hatch & Sheehan, of New York City (Edward W. Hatch, of New 
York City, of counsel), for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. The opinion of Judge Coxe, sitting in the District 
Court, which sufficiently sets forth the allégations of the bills and in 
which we concur, will be found above. 

[1] We are clearly of the opinion that an action to recover treble 
damages under section 7 of the act must be an action at law, where 
défendants hâve the constitutional right to a jury trial. 

[2] The sole relief prayed in thèse bills is that the défendants, oth- 
er than the Consolidated Company, be decreed to pay over to the Con- 
solidated Company treble the damages it has sustained by some viola- 
tion of the Sherman Act. We find no authority which gives to a court 
of equity the jurisdiction to make such a decree. There is no prayer 
for relief which would warrant such a construction of the bill as would 
merely require the Consolidated Company to sue the other défendants 
for treble damages under the statute. 

We think the dismissal was proper, and affirm the decrees, with costs. 
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(Circuit Court of Appeals, NInth Circuit February 2, 1914.) 

No. 2269. 

l. Mines and Minebai.8 (§ 34*) — Placée Claimb — Patent — Rights Conveted. 

Patents to placer claims issued by complainant's grantors conveyed ail 
the minerai thereln, includlng veins or Iodes not known to exist at the 
time of the respective application for the patent 

[Ed. Note. — For other cases, see Mines and Minerais, Cent DIg. §( 81- 
86; Dec. Dlg. | 34.*] 

*For other casea see aame toplc & 9 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Mines and Mineeais (| 16*) — Minekal Lodb Location — Chaeactee of 

Gkound. 

Xhe fact that a Iode clalm Is located is net proof that the ground on 
whlch it la located contalns a veln or Iode within Kev. St. § 2333 (U. S. 
Comp. St. 1001, p. 1433), provldlng for the location of Iode minlng claims 
on public land, since tlie mère location of an alleged veln or Iode is not 
sufficlent to prove that a veln or Iode is known to exlst, which can only 
be established by évidence of a discovery of minerai of sufficlent value to 
justify expendlture of extraction. 

[Ed. >!ote. — For other cases, see Mines and Minerais, Cent. Dlg. §§ 21- 
23 ; Dec. Dlg. § 16.*] 

3. Mines and Mineeals (§ 38*) — Mining Claims — Cbetificate of Location — 

discoveey — l'eesdmptive evidence. 

Where minlng claims bave passed ont of tbe hands of the original own- 
ers, hâve stood unchalleuged for many years and hâve been developed to 
a considérable extent, the certiflcate of location, if in due form, is pre- 
sumptive évidence of discovery and of valid location; but, in the absence 
of grounds for indulglng such presumption, the location notice when re- 
corded is only prima facie évidence of what the statute requires it to con- 
tain, and v^hich is therein sufficlently set forth. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. §§ 87i/â- 
113 ; Dec. Dig. § 38.*] 

Appeal from the District Court of the United States for the District 
of Montana ; Frank S. Dietrich, Judge. 

Suit by the South Butte Mining Company against Thomas D. Thom- 
as. Judgment for complainant, and défendant appeals. Affîrmed. 

Thomas D. Thomas, of Oakland, Cal., in pro. per. 
John A. Shelton, of Butte, Mont., for appellee. ' 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellee brought a suit against the 
appellant to quiet its title to certain placer claims in the state of Mon- 
tana. The appellant answered and filed a cross-bill, alleging that within 
the boundaries of the patent claims he had located the Résurrection 
quartz Iode mining claim ; that the placer patents under which the appel- 
lee claimed excepted and reserved veins or Iodes of quartz or rock in 
place bearing gold, silver, cinnabar, lead, tin, copper, etc., which were 
known to exist within the lands described in the placer patents at 
the date of the applications therefor; that certain veins or Iodes did 
exist at such dates, and were known to exist by the applicants ; that 
one of such veins so known to exist extends through the Résurrection 
quartz Iode mining claim, which was located by the appellant on Decem- 
ber 1, 1909, and the appellant alleged that he had made discovery 
thereon, and had regularly thereafter performed the necessary annual 
work on said claim. The appellant prayed that the appellee's bill be dis- 
missed, and that his title to the Résurrection claim be quieted. Up- 
on the issues évidence was offered by the appellee showing its title to 
the lands described in the bill by virtue of placer patents issued at 
différent dates, ail of which were prior in time to the location of the 
Résurrection Iode claim, and testimony was given that the Résurrec- 
tion Iode claim was within the boundaries of said lands. 

•For other cases see same topic & § nttmbbe In Dec. & Am. Diga. 1907 to date, &. Rep'r Indexes 
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The proof of the appellant consisted of a certified copy of the cer- 
tificate of location of the Résurrection Iode claim, recorded on Janu- 
ary 7, 1910, and an amended statement of the location thereof, re- 
corded January 26, 1910; a certified copy of the location notice of the 
Morning Star Iode daim, of date July 2, 1877 ; a certified copy of the lo- 
cation notice of the Green copper Iode claim, of date January 1, 1891 ; 
a certified copy of the location notice of the Pay Streak Iode mining 
claim, of date August 2', 1881 ; also a map purportirig to show the 
location of thèse various Iode claims, and showing that the Pay Streak 
Iode claim covered a portion of the ground which was subsequently 
embraced within the Résurrection quartz Iode mining claim ; that the 
Green copper Iode claim adjoined the end thereof, and that the Morning 
Star was distant therefrom. The other documentary évidence ofïered 
by the défendant was immaterial to the issues raised in the plead- 
ings and to the question which is bef ore us for décision. The appellant 
ofi'ered no évidence whatever other than the copies of the location no- 
tices of the three Iode mining claims to prove that at the time when 
the grantors of the appellee made applications for the placer patents 
any veins or Iodes of quartz or other rock in place bearing valuable 
minerai deposits were known to exist. 

[ 1 ] The sole question presented for décision is the question of law 
whether upon the évidence the court below erred in decreeing to the 
appellee the relief which was prayed for and dismissing the appellant's 
cross-bill. The patents to the placer claims issued to the appellee's 
grantors conveyed ail the minerai therein, including veins or Iodes not 
known to exist at the time of the respective applications for patent. 
Sullivan v. Iron Silver Mining Co., 143 U. S. 431, 12 Sup. Ct. 555, 36 
L. Ed. 214. By introducing those patents in évidence the appellee es- 
tablished, prima facie, title to ail the lands described therein, including 
ail ores and minerais lying within the boundaries thereof. Iron Sil- 
ver Mining Co. v. Mike & Starr Gold & Silver Mining Co., 143 U. 
S. 394, 401, 12 Sup. Ct. 543, 36 L. Ed. 201. 

[2] The évidence submitted by the appellant was insufficient to 
overcome the prima facie case so made, and this for two reasons : 
Eirst, the application for the appellee's placer patent for the land 
within which the Résurrection claim is located is prior by 4 years to 
the Pay Streak location, and 14 years prior to the Green copper loca- 
tion; second, the mère fact that minerai Iode locations were made is 
not proof that the ground on which they were located contained a 
vein or Iode within the meaning of section 2333 of the,Revised Statutes 
(U. S. Comp. St. 1901, p. 1433). A mère location of an alleged vein 
or Iode is not sufïïcient to prove that a vein or Iode was known to exist. 
Migeon v. Montana Central Ry. Co.,77 Fed. 249, 23 C. C. A. 156. 
The Iode or vein which is known to exist so as to be excluded f rom the 
patent must be one which contains minerai of such extent and value as 
to justify expenditures for the purpose of extracting it. Migeon v. 
Montana Central Ry. Co., 77 Fed. 249, 23 C: C. A. 156; Casey v. 
Thieviege, 19 Mont. 342, 48 Pac. 394, 61 Am. St. Rep. 511. 

[3] Where mining claims which hâve passed out of the hands of 
Jhe original owners hâve stood unchallengeçl for J^ears, and bave been 
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developed to a considérable extent, the certificate of location, if in due 
form, may be deemed presumptive évidence of discovery and of a 
valid location. Vogel v. Warsing, 146 Fed. 949, 77 C. C. A. 199; 
Cheesman v. Hart (C. C.) 42 Fed. 98. But in the absence of such 
grounds for indulging a presumption in favor of the integrity of the 
location, it is held that the location notice is, when recorded, prima 
facie évidence only of what the statute requires it to contain, and 
which is therein sufficiently set forth. Strepey v. Stark, 7 Colo. 
614, 5 Pac. 111; Flick v. Gold Hill & L. Min. Co., 8 Mont. 298, 20 
Pac. 807; Bizmarck Gold M. Co. v. North Sunbeam Gold Co., 14 
Idaho, 516, 95 Pac. 14. Revised Statutes, § 2324 (U. S. Comp. St. 
1901, p. 1435) require that the certificate of location shall contain 
the names of the locators, the date of the location, and such a descrip- 
tion of the claim by référence to some natural object or permanent 
monument as will identify it. The certificates of prior Iode locations 
submitted in évidence by the appellant complied with the statute under 
which they were made. But they are not proof of discovery or of the 
existence of a vein or Iode which would justify exploitation, and es- 
pecially should this be held where there is no évidence that the claims 
were ever developed, and that they were not abandoned. 
The decree is affirmed. 



METROPOLITAN STOCK BXCHANGE v. GILL, Internai Revenue Collecter. 

(Circuit Court of Appeals, First Circuit February 3, 1014.) 

No. 957. 

On rehearing. Reversed and remanded. 

For former opinion, see 199 Fed. 545, 118 C. C. A. 19. 

Gilbert F. Ordway, of Boston, Mass. (Clark & Ordway, of Boston, 
Mass., on the brief), for plaintifï in error. 

James S. Allen, jr., Asst. U. S. Atty., of Boston, Mass. (Asa P. 
French and William H. Garland, both of Boston, Mass, on the brief), 
for the United States. 

Before PUTNAM and BINGHAM, Circuit Judges, and AI.- 
DRICH, District Judge. 

BINGHAM, Circuit Judge. On October 24, 1912, a décision was 
rendered in this case reversing the judgment of the Circuit Court in 
favor of the défendant, Gill, and remanding the case to the District 
Court for further proceedings in conformity with the décision and 
the agreement of the parties. Since then a pétition for rehearing has 
been filed by the défendant, in which the position was taken that this 
court erred when it declined to follow the décision of the Circuit Court 
of Appeals for the Second Circuit in Municipal Telegraph & Stock 
Co. V. Ward, 138 Fed. 1006, 70 C. C. A. 284, and stated as its reason 
that the facts there presented were essentially différent from those in 
this case. In support of this contention the défendant has produced 
a copy of the record of the Circuit Court in the Ward Case, which he 
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daims discloses that the facts in the two cases are in ail essential par- 
ticulars the same. In order to arrive at a satisfactory conclusion as to 
this matter, it is necessary to ascertain what the questions in the two 
cases are, and whether they arise in the same way. 

It appears from the record in this case that the Circuit Court, on 
October 28, 1907, pursuant to an agreement of the parties, sent the case 
to an auditor to report the facts, and that on October 5, 1911, the au- 
ditor, having heard the parties and their évidence, filed his report, in 
which he set forth in détail the plaintiff's method of doing business 
with its correspondents and customers, and specifically f ound that : 

"The taklng of an order to buy or sell for a customer by the correspondent, 
and the transmission of it to the plaintiff, and the aceeptance and Bling of it 
by the latter, constituted one and the same transaction." 

The cause was then continued to the October term, 1911, when it 
was set down for trial by jury. At the trial the plaintiff offered in 
évidence the report of the auditor, with the exhibits annexed thereto, 
and the testimony of two witnesses. The défendant called three wit- 
nesses, who testified as to the method pursued by the plaintiff in the 
conduct of its business, and he also took the stand in his own behalf . 
At the close of ail the évidence the court directed the jury to retarn 
a verdict for the défendant, which was donc, and the plaintiff except- 
ed. On November 24, 1911, the plaintiff filed its bilî of exceptions, 
setting forth the auditor's report, the exhibits, and the testimony of 
the witnesses examined before the jury; and on December 5, 1911, 
the same was allowed. In the bill of exceptions was embodied an 
agreement of the parties, in which it was stipulated that, if the ruling 
of the court — 

"dlrectlng a verdict for the défendant was wrong as a matter of law, th? 
Judgment of the Circuit Court * ♦ » [was] to be reversed, with directions 
to enter judgment for the plaintiflf • » * upon the déclaration ; If said in- 
struction was rlght, the judgment of the Circuit Court • • • [was] to be 
affirmed." 

It is thus seen that the question of law raised by the plaintiff's ex- 
ception to the order of the court directing a verdict for the défendant 
was whether, on the évidence presented before the jury, ail reasonable 
men must reach the conclusion that the correspondents, in receiving 
and transmitting orders to the plaintiff for the purchase and sale of 
stocks, and in receiving acceptances, acted as principals and not as 
agents, and that there were two transactions of purchase and sale, one 
between the plaintiff and its correspondents, and one between each 
correspondent and his customer. If the évidence was conflicting, and 
reasonable men might differ as to the conclusion to be reached, the 
court committed an error of law in withdrawing the case from the 
jury and directing a verdict for the défendant. 

It is so évident that the Circuit Court erred in directing the jury to 
return a verdict for the défendant that it is unnecessary to again state 
the évidence. It is sufïiciently set forth in the prior opinion rendered 
in this case. Moreover, the report of the auditor, which was introduc- 
ed in évidence before the jury, made a prima facie case in favor of the 
plaintiff. On this évidence alone it should hâve been left to the jury, 
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under proper instructions, to say whether what took place between the 
plaintîff, the correspondents and the custoitiers constituted one or two 
independént transactions. And in determining the question the jury 
should hâve been instructed that if they found the correspondents 
acted as agents for the plaintiff, or the custofner, or for both, they 
would be warranted in concluding that there was but one transac- 
tion; but if they found that the correspondents acted as principals 
they might conclude that there were two transactions, and that their 
verdict should be for the plaintiff or the défendant, according as they 
found that what was donc constituted one or two transactions. 

When the case was previously bef ore this court it would seem from 
the décision then rendered that the court was of the opinion that no 
other conclusion could be drawn from the évidence than that the cor- 
respondents acted as agents, and that in the purchase and sale of stock 
there was but one transaction. It was unnecessary, in view of the 
agreement of the parties above set f orth, for the court to hâve gone to 
this length. The position there taken, however, seems to be f ully sup- 
ported by the decison in Board of Trade v. Hammond, 198 U. S. 424, 
25 Sup. Ct. 740, 49 L. Ed. 1111, where the Suprême Court, on facts 
almost identical with those hère presented, but, if anything, less favor- 
able to the plaintiff, held that no other conclusion could be reached 
than that the correspondents were agents of the Hammond Company. 

Then, again, the original record of the Ward Case discloses that this 
court did not err in decHning to foUow the décision in that case, as the 
facts there presented are différent from those hère under considération. 
In that case trial by jury was waived, and the facts were found by the 
court. On pages 27 and 28 of the record it appears that the court 
found the foUowing facts: "That the plaintiff dealt with its varions 
correspondents as principals"; "that none of the correspondents were 
agents of the plaintiff" ; "that there was no contractual relation between 
the plaintiff and the customers of the correspondents" ; and that "the 
transactions between the correspondents and their customers and be- 
tween the correspondents and plaintiff were distinct and independént." 

In the Ward Case the question was whether there was any évidence 
from which thèse findings could be made; while hère the question is 
whether such findings are the only conclusions that could be drawn 
from the évidence. If the same facts might be found from the évi- 
dence, it does not follow that they must be. This court, therefore, 
was clearly right in reversing the judgment of the Circuit Court and 
remanding the case for further proceedings in conformity with the 
décision and the agreement of the parties. 

: Ordered, this 3d day of February, 1914, that, inasmuch as the judg- 
paent entered in this cause on October 24, 1912, has heretofore been 
annulled by an order for a rehearing, it is now hère again adjudged as 
f ollows : 

The judgment of the Circuit Court is reversed, and the case is re- 
manded to the District Court for further proceedings in conformity 
with this opinion and the agreements of the parties; aiid the plaintiff 
ia eiTor recovers its costs in thisiCûurt. 
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COPPBR RIVER & N. W. RT. CO. v. REED. 

(Circuit Court of Appeals, Mnth Circuit. Febniary 9, 1914.) 

No. 2301. 

L Mastee and Servant (§ 265*) — Death or Servant — Emplotebs' Liabilitt 

ACT — ACTIONABLE NEGLIGENCE. 

Décèdent and his firemen were operatlng a rotary snowplow over de- 
fendant's railroad in Alaska, wben a wooden bridge gave way under tbie 
engine, due to the burning off of certain supports under it, causing tlie 
engine to turn over and kill deceased. Held, tbat sucli facts were sufli- 
cient to sliow actionable négligence on the part of the railroad Company. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 877- 
908, 955 ; Dec. Dig. § 265.*] 

2. Appeal and Ebbob (§ 263*) — Instbuctions — Exceptions — Timb. 

Objections to instructions cannot be eonsldered on a writ of error, where 
no exceptions were taken thereto while the jury were at the bar. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1516- 
1523, 1525-1532; Dec. Dig. § 263.*] 

3. Appeal and Ebbob (§ 264*) — Damages — Appoetionmbnt. 

Where no exception was taken by either party to the form of the ver- 
dict in an action for wrongful death, and by the terms of Act Cong. April 
22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), as 
amended by Act April 5, 1910, c. 143, 36 Stat. 291 (U. S. Comp, St. Supp. 
1911, p. 1324), there could be but one recovery for the injury complained of, 
the fact that the damages were not apportioned by the verdict between 
decedent's widow and children as they should hâve been was not réversi- 
ble error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1533- 
1535; Dec. Dig. §264.*] 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska ; Peter D. Overfield, Judge. 

Action by Mrs. E. A. Reed, as administratrix of the estate of J. E. 
Reed, deceased, against the Copper River & Northwestern Railway 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

W. H. Bogie, Carroll B. Graves, F. T. Merritt, and Lawrence Bogie, 
ail of Seattle, Wash., and R. J. Boryer, of Cordova, Alaska, for plain- 
tiff in error. 

J. H. Cobb, of Juneau, Alaska, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. This action was brought under the Employ- 
ers' Liability Law of April 22, 1908 (35 St. Lg. 65), as amended by the 
act of April 5, 1910 (36 St. Lg. 291) ; sections 1 and 2 of the first men- 
tioned act being as f ollows : 

"Sec. 1. That every common carrier by railroad while engaglng in commerce 
between any of the several states or territories, or between any of the states 
and territories, or between the District of Columbia and any of the states 
or territories, or between the District of Columbia or any of the states or ter- 
ritories and any foreign nation or nations, shall be liable In damages to any 

*For other catés see same topic & i numbeb In Dec. & Am, Digs. 1907 to date, & Rep'r Indexei ■ 
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person sufferlng Injury while he Is employed by sueli carrier In such com- 
merce, or, In case of the death of such employé, to hls or her Personal repré- 
sentative, for the benefit of the survivlng widow or husband and children of 
such employé ; and, If none, then of such employé's parents ; and, if none, 
then of the next of kin dépendent upon such employé, for such InJury or death 
resulting in whole or In part from the négligence of any of the offleers, agents, 
or employés of such carrier, or by reason of any defect or insufficlency, due to 
Its négligence, in its cars, engines, appliances, machinery, track, roadbed, 
Works, boats, wharves, or other equipment 

"Sec. 2. That every common carrier by rallroad in the terrltories, the Dis- 
trict of Columbia, the Panama Canal Zone, or other possessions of the United 
States shall be liable in damages to any person sufferlng injury while he Is 
employed by such carrier In any of said jurlsdictions, or, in case of the death 
of such employé, to his or her Personal représentative, for the benefit of the 
surviving widow or husband and children of such employé; and. If none, then 
of such employé's parents ; and, if none, then of the next of kin dépendent 
upon such employé, for such Injury or death resulting in whole or In part from 
the négligence of any of the officers, agents, or employés of such carrier, or 
by reason of any defect or Insufliciency, due to Its négligence. In its cars, en- 
glues, appliances, machinery, track, roadbed, works, boats, wharves, or other 
equipment." 

Section 2 of the act of April 5, 1910, is as f ollows : 

"That said act be further amended by addlng the followlng section as sec- 
tion nine of said act : 

"Sec. 9. That any right of action given by this act to a person sufferlng 
injury shall survive to his or her personal représentative, for the benefit of 
the surviving widow or husband or children of such employé, and, if none, 
then of such employé's parents; and, if none, then of the next of kin dépend- 
ent upon such employé, but in such cases there shall be only one recovery for 
the same injury." 

The action was brought by the widow of the deceased, Reed, as 
administratrix of his estate, for the benefit of herself as survivng 
widow and her two minor children named in the complaint, to recover 
damages growing out of the death of her husband and father of the 
two children, while in the employ of the railway company as a loco- 
motive engineer, by reason of this alleged négligence on its part : 

"That on the date aforesaid (the date of the decedent's death) défendant had 
negllgently allowed its roadbed to get out of repair, the ties to be burned and 
destroyed by ashes and cinders, negligently allowed by défendant to be dumped 
upon the roadbed, and otherwlse sulïered to become utterly unsafe and unfit 
as a roadbed over whlch cars and locomotives were to be operated, so as to 
render the same extremely hazardous to the said J. E. Reed, and -other em- 
ployés of the défendant operating its said engines. That on or about the said 
date, while plaintiff's intestate, in pursuance of the duties of his employment, 
was driving an engine over defendant's said road, by reason of the unsafe 
and hazardous condition of said track, said engine was deralled and pla'n- 
tlfif's Intestate was kllled. That said fatallty was due solely to the négligence 
of the défendant in failing to keep and maintain Its roadbed In a reasonably 
safe condition for the opération of Its trains thereon, and without any fault 
or négligence whatever on the part of the said deceased." 

The answer of the railway company put in issue its alleged négli- 
gence, and set up the affirmative défenses of assumption of risk by 
the deceased, and that his death was caused by his own négligence and 
that of his fellow servants. 

[1] The accident happened on the Ist of January, 1912, on that por- 
tion of the railway company's road extending from Cordova to Tiekel 
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in Alaska, and occurred at the time the deceased and his fireman were 
operating a rotary snowplow which at the moment of the accident was 
passing over a wooden bridge some of the supports of which had been 
burned, resulting in the turning over of . the engine and the death of 
the engineer. 

It is contended on behalf of the appellant railway company that 
there was no sufficient évidence of any négligence for which the com- 
pany is chargeable in law, and that therefore the judgment should be 
reversed, with directions to the trial court to dismiss the action, but 
we are unable to take that view of the évidence. It is further insisted 
for the appellant that the judgment should be reversed, and the cause 
at least remanded for a new trial because of the erroneous instruction 
of the jury by the court in respect to the measure of damages, and be- 
cause the jury did not, by its verdict, apportion the damages awarded 
between the widow and the children in whose behalf the action was 
brought. 

[2, 3] None of the instructions given by the court to the jury can 
be considered by us, for the reason that they were not seasonably ex- 
cepted to. See the récent décision of this court in the case of Arizona 
& New Mexico Railway Co. v. Clark, 207 Fed. 817, 125. C. C. A. 305, 
and cases there cited. It is true that the damages awarded by the 
jury should hâve been by its verdict apportioned between the widow 
and children (Gulf , Colorado, etc., Ry. Co. v. McGinnis, 228 U. S. 173, 
175, 33 Sup. Ct. 426, 57 L. Ed. 785), but no exception appears to hâve 
been taken by either party to the form of the verdict, and by the very 
terms of the statute under which the action was brought there can be 
but the one recovery for the injury complained of. We do not there- 
fore see that the appellant has been injured by the omission referred to. 

The judgment is affirmed. 



FIRST NAT. BANK OF FT. WAYNE, IND., v. LIBRARY BUREAU. 

(Circuit Court of Appeals, Seventh Circuit January 6, 1914.) 

No. 1990. 

1. CoNTEACTS (§ 3,35*) — Building Contkacts — Sufficienct or Complaint. 

In an action on a building contract, a complaint was not demurraWe, 
tliough It showed a delay In completing the work, that by the contract $25 
was to be paid as liquidated damages for each day's delay, unless the con- 
tract time was extended by the archltect on written request of the con- 
tractor, and that no such request had been made or extension granted, 
where it also showed an unpaid balance of the contract priée exceeding 
such liquidated damages for the delay shown. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. f§ 1664-1676 ; Dec. 
Dig. § 335.*] 

2. Appeal and Ereob (§ 907*) — Presumptions in Support of Judoment — 

Omission of Evidence fbom Record. 

Where, in an action on a building contract a complaint showed a delay 

In completing the work, a provision in the contract for liquidated damages 

for each day's delay unless it was extended by the architect on written 

request of the contracter, and that no such request was made or exten- 

•— — .— ^ — I 

*For other cases se* saine tapie & S nvmbeb in Dec. & Am. Dlgs. VXfl to date. & Rep'r Indexes 

211 F.— 8 
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sion granted, défendant pleaded a counterclalm for such liquidated dam- 
ages, and plaintiff in reply to the answer and in answer to the counter- 
elaim pleaded a waiver of the condition with respect to the time of com- 
pletion, that défendant had aifirmatively requested that the work done 
after the stipulated time of completion should not be undertaken and pro- 
ceeded with until after such date, and that défendant accepted the work 
as fuUy completed in accordance with the contract, it would be presumed, 
where the évidence was not in the record, that a motion to modify a judg- 
ment for the unpaid balance of the contract priée by deducting such liqui- 
dated damages was properly overruled, since évidence of a waiver and ac- 
ceptance niight properly bave been received under the issue made on the 
counterclalm, even if not admissible under the complaint, and, if received, 
it vi'ould not bave been error for the trial court to treat the complaint as 
amended so as to allège waiver and aceeptance. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2899, 
2911-291Ô, 2916, 3673, 3674, 3676, 3678 ; Dec. Dig. § 907.*] 

In Error to the District Court of the United States for the District 
of Indiana ; Albert B. Andersen, Judge. 

Action by the Library Bureau against the First National Bank of 
Ft. Wayne, Ind. Judgment for plaintifï, and défendant brings error. 
Afïirmed. 

Wm. J. Vesey, of Ft. Wayne, Ind., and Merrill Moores and Walter 
Myers, both of Indianapolis, Ind., for plaintifï in error. 

John Morris and William P. Breen, both of Ft. Wayne, Ind., for de- 
fendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and CARPEN- 
TER, District Judge. 

BAKER, Circuit Judge. Défendant in error, plaintiff below, en- 
gaged by a written contract to do the interior finish for the banking 
room of défendant at Ft. Wayne, Ind. In the contract it was pro- 
vided that plaintifï should complète its work by November 15, 1909. 
But the work was not in fact fînished until May 1, 1910. Défendant 
f ailed and refused to pay the balance of the agreed price ; and plain- 
tiff brought this action upon the contract. 

' In its complaint plaintifï set out that the contract price was $34,000 
and that $27,500 had been paid, leaving a balance of $6,500 due and 
unpaid. Plaintifï also disclosed the fact in its complaint that the com- 
pletion of the work was delayed a period of 166 days, namely, from 
November 15, 1909, to May 1, 1910, and that by the terms of the con- 
tract plaintiff was to pay défendant $25 as liquidated damages for each 
day's delay, unless the contract time had been extended by the archi- 
tect on written request of plaintifï, and that no such request had been 
made and no such extension had been granted. 

[1, 2] Défendant has been seeking in this court to reach the ques- 
tion of plaintifï's liability for the liquidated damages on account of the 
delay. The first attempt was by calling attention to defendant's de- 
murrer to the complaint. But as the complaint showed defendant's 
liability for $2,350 of the contract price over and above the $4,150 
which défendant says is due to it for damages, it is évident that the 
court committed no error in overruling the demurrer which was ad- 

•For other casos see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dressed to the complaint on the ground that it failed to state a cause 
of action. The other way in which défendant sought to présent the 
question was by calling attention to a motion which had been presented 
to the trial court to modify the judgment. In June, 1912, judgment 
was entered for plaintiff in the sum of $8,758. In October, 1912, de- 
fendant moved the court to modify the judgment by deducting there- 
from $4,150, being the amount claimed for liquidated damages at $25 
a day for 166 days. It is évident that the finding and judgment gave 
plaintiff the unpaid balance of the contract price, together with inter- 
est, without the déduction demanded by défendant in its motion. No 
bill of exceptions containing the évidence is in the record. Nothing 
but the pleadings, rulings thereon, and judgment hâve been presented 
to us. Among the pleadings we fînd that défendant filed.an answer 
and also a counterclaim based upon the alleged liability of plaintiff to 
défendant for liquidated damages at the rate of $25 a day for the 166 
days extending from November 15, 1909, to May 1, 1910, and that 
plaintiff in reply to the answer and likewise in answer to the counter- 
claim pleaded that défendant prior to November 15, 1909, had waived 
the condition with respect to the time of completing the contract, and, 
further, that défendant had aflfirmatively requested plaintiff that the 
part of the work which was not done until after November 15, 1909, 
should not be undertaken and proceeded with until after November 15, 

1909, and that such work so undertaken on defèndant's request could 
not reasonably be completed before May 1, 1910, and that on May 1, 

1910, défendant accepted the work as having been fully completed in _ 
accordance with the contract, It is therefore manifest that évidence 
respecting defèndant's waiver and acceptance might properly hâve been 
heard under the issue made on defèndant's counterclaim, even if it 
were to be conceded that an objection to évidence respecting a waiver 
by défendant offered under plaintiff's complaint, might hâve been suc- 
cessfully interposed. And if évidence of that character was in fact 
introduced, it would not hâve been error for the trial court to treat the 
complaint of plaintiff as having been amended so as to include an al- 
légation of waiver and acceptance. In other words, on the présent 
state of the record, ail presumptions being in favor of the correctness 
of the judgment of the trial court, we must présume that évidence was 
presented which justified a finding that défendant had waived the time 
condition and had accepted the work as fully completed under the con- 
tract, and consequently that the motion to modify the judgment or to 
compel a remittitur by plaintiff was properly overruled. 

The judgment is : 
Affirmed. 
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BLAKB et al. V. BALTIMORE 4 0. S. S. CO. OF BALTIMORE CITY et al. 
(Circuit Court of Appeals, Fifth Circuit. February 10, 1914. Decree Modlfled 

March 3, 1914.) 
No. 2502. 

KALVAGE (§ 34») — RiGHT TO COMPENSATION — NaTUKE OÏ SeBVICES. 

A steamer by golng out of her course to the assistance of a schooner 
whlch, though afloat, was lylng In a dangerous anchorage, in response to 
her strenuous call for help, and by sliillfully towing such schooner out of 
danger Into safe waters, rendered a salvage service of meritorious charac- 
ter for whlch It was entitled to compensation and reward beyond the 
actual expense for déviation and the actual value of the towage services. 

[Ed. Note.— For other cases, see Salvage, Cent Dig. §§ 80-83 ; Dec. Dig. 
134.* 

Salvage awards in fédéral courts, see note to The Lamington, 30 C. O. 
A. 280.] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia ; Emory Speer, Judge. 

Suit by the Baltimore & Carolina Steamship Company of Baltimore 
City and others against William L. Blake and others. From a decree 
in "favor of the libelants (203 Fed. 189), défendants appeal. Modified. 

Daniel H. Hayne, of Baltimore, Md., and Wm. Garrard, of Savan- 
nah, Ga., for appellants. 

Edw. S. Elliott, of Savannah, Ga., and Geo. Weems Williams, of 
Baltimore, Md., for appellees. 

' Before FARDEE and SHELBY, Circuit Judges, and POSTER, 
District Judge. 

FARDEE, Circuit Judge. Upon careful considération of the évi- 
dence in the light of the briefs, we concur with the district judge in 
holding that the services rendered by the steamer Théodore Weems, 
in going out of her course to the assistance of the schooner Fred A. 
Davenport on her strenuous call for help when lying in a dangerous 
anchorage in and among Frying Pan Shoals off the Carolina coast, and 
in skillfully towing the said Davenport out of danger into safe waters, 
was a successful salvage service of very meritorious character for 
which the Weems is entitled to compensation and reward beyond the 
actual expenses for déviation and the actual value of towage services 
rendered ; and the only open question is the amount of the salvage 
award. 

The appellants contend that the only services the Weems rendered 
the Davenport were towage services, and that the amount allowed by 
the District Court, $6,500, is excessive and out of proportion to the 
services actually rendered, the risk taken, and the values of the ves- 
sels and cargoes involved. 

The appellees stress the dangerous situation of the Davenport the 
night before when the call for help was sent out, and contend that on 
the arrivai of the Weems the Davenport was practically aground and 
pounding on the shoal lumps in the vicinity, and that the Weems with 

•For otber cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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great difficulty extricated her before she was able to tow her out to 
safe waters. 

We think it is clear f rom the évidence that, whatever may hâve been 
the Davenport's condition the night before or when her first call for 
assistance was sent out, at the time the Weems arrived the Davenport 
was afloat, and, although in a dangerous position, needed nothing but 
towage services to take her out of danger into safe waters. 

While this is the case, we find that the services actually rendered by 
the Weems by reason of the call for assistance, the dangerous waters 
navigated, and the skillful pilotage required, were extraordinary tow- 
age services, and even upon a quantum meruit would be well com- 
pensated aiad require, say, an allowance of $250 for towage per se, 
$500 for déviation, and $1,250 for risk to steamer and cargo, amount- 
ing to $2,000; and doubling that amount for salvage reward, making 
$4,000, about 9 per cent, of the value of the Davenport, cargo and 
f reight (which we find to be $44,000) would we think be a libéral al- 
lowance to the Weems in the premises, and be fuUy adéquate as a re- 
ward for assisting a vessel in danger and distress and encourage oth- 
ers to do likewise. 

For thèse reasons the decree of the District Court is amended by re- 
ducing the amount of recovery from $6,500 to $4,000, and as amended 
is affirmed. 

As pending this appeal the appellants took additional évidence, the 
value of which is not apparent, thus increasing the costs in this court, 
the costs of this court will be equally divided. 

Modification of Decree. 

In passing upon this case we only considered and decided the amount 
of salvage to be awarded. In determining this amount we considered, 
among other matters, the déviation, the risk to the Weems and cargo, 
and the towage services ; but we made no spécifie allowance for either 
risk, cargo, or towage. 

We find, however, that our former decree was not sufficiently spé- 
cifie. In reducing the bulk amount of salvage awarded, we overlooked 
the necessity of changing other figures in the decree amended, par- 
ticularly in relation to the disposition of the amount awarded between 
the owners of the Weems and the master and crew of the same — a 
matter not referred to in the assignments of error nor on the hearing 
nor in the briefs. 

To correct this omission our former decree is set aside, and in lieu 
thereof : 

It is now ordered and adjudged that the decree of the District Court 
be, and the same is, amended so as to read as follows: 

"This case havlng been heard on the pleadlngs and proof, and havlng been 
argued by the proctors of the respective parties, and due délibération belng 
had In the premises, It Is now ordered, adjudged, and decreed by the court, In 
accordance wlth its opinion heretofore flled, that libelants, to wlt, the Balti- 
more & CaroUna Steamship Company of Baltimore City, a corporation duly 
incorporated under the laws of the state of Maryland, and C. H. Lewis, master 
of the steamship Théodore Weems, do recover agalnst the respondents, Wil- 
liam L. Blake, as managing owner of the schooner Fred A. Davenport and 
trelsht, and Maryland Steel Company, owner ot cargo, dalmants, as princi- 
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pals,, and the United Fidelity & Guaranty Coinpany as surety, the sum of 
four thousand ($4,000.00) dollars, and that said respondents, to wit, the said 
William L. Blabe, as managing owner as aforesaid, and Maryland Steel Com- 
pany, as prlncipals, and the United States Fidelity & Guaranty Company, as 
surety, do pay the said libelants the said sum of four thousand ($4,000.00)- 
dollars, together with costs to be taxed. It Is further ordered that out of the 
said sum of four thousand ($4,000.00) dollars, the said Baltimore & Carolina 
Steamship Company do hâve the sum of three thousand and eighty ($3,080.00) 
dollars, the said C. H. Lewis, master, do hâve the sum of $120.00, and th& 
other officers and ail members of the crew of said steamship do hâve each 
one month's wages, vrhich wlll aggregate the sum of elght hundred dollars." 

And as amended the same is affirmed. The costs of thïs court to be 
equally divided. 
The pétitions for rehearing are denied. 



In re DONNBLLT. 

(Circuit Court of Appeals, Sixth Circuit February 17, 1914.) 

No. 2312. 

Bankruptcy (§ 465*) — Dismissal — Stipulations — Termination or Conteo- 

VEBSY. 

Pending an appeal from an order adjudging D. a bankrupt, appoint- 
ing a reeelver of his estate, and directing the assignée of an insolvent 
banking Company to release to the trustée certain properties embraced in 
préférences made by the bankrupt to the company, a stipulation was filed 
that the order be reversed and the proceedings dismissed, showing that 
there was practically no unpaid clalm either proved or provable against 
the bankrupt's estate which was not represented in the stipulation. Held, 
that under such circumstances the appeal would be dismissed without re- 
view of the merits. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 927; Dec. 
■ Dig. § 465.*] 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. KiUits, Judge. 

In the matter of bankruptcy proceedings of Michael Donnelly. 
From an order (193 Fed. 755), adjudging Michael Donnelly a bank- 
rupt and appointing a receiver and directing the assignée of a bank- 
ing company to release to the trustée certain properties embraced in 
préférences found to hâve been made by the bankrupt to the company, 
an appeal was taken. Dismissed on stipulation. 

Doyle & Lewis, Ralph Emery, and Kohn, Northup & Morgan, ail 
of Toledo, Ohio, for appellant. 

Benjamin F. James, of Bowling Green, Ohio, and Judson R. Linthi- 
cum, of Napoléon, Ohio, for appellees. 

J. A. Barber and G. W. Kinney, both of Toledo, Ohio, for Security 
Savings Bank & Trust Co. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

*For oth^r cases see sain» toplo & S itdmbbb In Dec. & Am, Digs, 1907; to date, & Rep^r Indexât, 
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PER CURIAM. This is an appeal from an order entered in the 
court below, March 1, 1912, adjudging Michael Donnelly a bankrupt, 
appointing a receiver of his estate, and directing the assignée of the 
Citizens' State Banking Company (pursuant to an ofïer made in his 
answer and intervening pétition) to release to the trustée in bank- 
ruptcy, when selected, the properties embraced in certain perferences 
found to hâve been made by the bankrupt to such banking company. 
After the appeal was perfected and briefs were filed, counsel for ap- 
pellant proposed to file a stipulation that the order of the court below 
should be reversed and the bankruptcy proceedings dismissed. This 
was objected to on the ground that the stipulation was not signed by 
counsel for ail parties in interest. Thereupon it was ordered that the 
parties présent the stipulation to the District Court, and their re- 
spective claims as to what further signatures were necessary. Distinct 
questions were stated in the order and findings requested touching such 
controversy. Later the District Judge reported his findings, with a 
transcript of the testimony taken upon the subject; and such findings, 
in substance, show that the signatures to the stipulation f ail to disclose 
assent as respects two matters of the estate of Matthias Reiser, de- 
ceased, and also of certain creditors in small amounts, whose names 
are given in a list embodied in the answer of the bankrupt, but whose 
claims were found to hâve been satisfied. The Reiser estate had 
proved only one claim, and the court found that the amount due had 
been tendered, and the tender kept good by deposit of the money with 
the clerk of the court, and, further, that if computation should show 
any variance from the true amount due, the différence would be amica- 
bly adjusted. The other matter relating to the Reiser estate concerns 
its interest as a stockholder and créditer of the Citizens' State Bank- 
ing Company. The assets of that company seem to be in the hands 
of a State insolvency assignée, who is administering the estate under 
supervision of a state court. The insolvent bank is a creditor of the 
bankrupt, Donnelly, and counsel for the assignée of the bank hâve in 
its behalf signed the stipulation in dispute ; and it is, in effect, stated 
in one of the findings that it is only in the contingency of an iinprov- 
ident adjustment being made of the claim of the banking company 
against the bankrupt that the Reiser estate, or any interest disclosed 
by its counsel, could "be prejudiced by a dismissal of the Donnelly 
bankruptcy proceedings." It hardly need be said, however, that this 
court cannot indulge in a presumption that the state court would sufïer 
such a contingency to arise. It results, practically, that there is no 
unpaid claim, either proved or provable, against the estate of the 
bankrupt which is not represented in the stipulation. In such circum- 
stances we do not conceive that this court ought to détermine the ap- 
peal upon its merits, and perhaps thereby subject the estate to the costs 
and delays of bankruptcy proceedings. It is an estabhshed practice to 
reverse a judgment or decree on stipulation. Ney Mfg. Co. v. Garver 
Bros. Co. (no opinion filed), C. C. A. 6th Cir., of date November 2, 
1909; Coggeshall v. Hartshorne, 154 U. S. 533, 14 Sup. Ct. 1198, 15 
L. Ed. 261; Woodman Pebbling Machine Co. v. Guild, 154 U. S. 597, 
Appx., 14 Sup. Ct 1216, 21 E. Ed. 743; Adams Express Co. v. Ver- 
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vaeke, 229 U. S. 627, 33 Sup. Ct. 773, 57 L. Ed. 1357; Same v. David^ 
son & Son, 229 U. S. 629, 33 Sup. Ct. 776, 57 L. Ed. 1358; Same v. 
Wright, 229 U. S. 629, 33 Sup. Ct. 776, 57 L. Ed. 1358; Sam« v. Solo- 
mon, 231 U. S. 758, 34 Sup. Ct. 324, 58 L. Ed. — . 

Hence, without passing upon the merits o£ the case, we hold that 
the order of the court below must be reversed, and the cause remanded 
at the costs of appellant, with direction to dismiss the case. 



THOMPSON V. AUTOMATIC FIEE PROTECTION CO. 
(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

No. 81. 

1. Specitic Perfoemance (§ 71*) — Patents — Contbact to Assign. 

A contract, whereby défendant agreed to work for complalnant on in- 
ventions and to assign to him any Invention or patentable Improvements 
he mlght make durlng such employment, outside of his regular working 
hours, for which complalnant agreed to pay him an unnamed compensa- 
tion, was valld and subject to speclfle performance. 

[Ed. Note.— For other cases, see Spécifie Performance, Cent. Dlg. f 1204 j 
Dec. Dig. § 71.*] 

2. Patents (§ 203*) — Patentable Inventions — Assignment — Notice to As- 

signée. 

Where S. contracted to work on certain inventions and to assign any 
invention or patentable improvement that he mlght secure during such 
employment to complalnant, and before asslgning an invention to défend- 
ants informed them that complalnant had forced him to assign other pat- 
ents, and that he wanted to keep the patent on the partlcular invention 
away from complalnant, though he felt under some obligation to offer It 
to him, such Information constituted notice to défendants of complalnant's 
rights under the contract. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 290-294; Dec. 
Dig. § 203.*] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause comes hère upon appeal from a decree of the District Court, East- 
ern District of New York, whIch ordered the spécifie performance by défend- 
ant Shipman of a contract between him and the complalnant under whlcli 
Shlpman was to work out certain improvements on Thompson's inventions in 
autoniatic sprinkler alarm apparatus and to assign the improvements made to 
Thompson. The issues also Involved the détermination of the validlty of cer- 
tain asslgnments and agreements whlch the défendant Company had subse- 
queutly secured from Shlpman. The District Court held that Thompson'» 
rlght to reçoive an assignment of the improvements and patent therefor wa» 
superlor to those of défendant Company which, it was held, had sufflcient no- 
tice of Thompson's right to put it on guard. The opinion of Judge Chatfleld 
wlll be found In 197 Fed. 750. 

Griggs, Baldwin & Pierce, of Newf York City (Martin Conboy, of 
New York City, of counsel), for appellant. 

Duncan & Duncan, of New York City (Frederick S. Duncan and 
Harry L. Duncan, both of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

*ToT other cassa se* same toplc & i numbsb In Dec. A Am. Digs. 1907 to date, A Rep'r Indexai 
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LACOMBE, Circuit Judge (after stating the facts as above). The 
facts will be found set forth with sufficient fullness in Judge Chat- 
field's opinion ; they need not be repeated hère at length. 

[1] It is contended that the contract is not one which a court of 
equity should enforce. As testified to by complainant, and there is no 
contradiction of his testimony, it provided that Shipman should under- 
take to perfect inventions which Thompson had already started and 
should assign to the latter whatever he might discover or invent along 
the Une of fire protection devices. Shipman was in the employ of a 
Company of which Thompson was président ; his work was to be done 
outside of his regular working hours ; Thompson was to pay him for 
the time he put on this outside work and if any invention proved valu- 
able was to pay him such further sum as might in Thompson's judg- 
ment be correct according to the value of the résulta of his work. This 
contract was perhaps a hard one, but we find nothing extraordinary 
about it, no doubt many such contracts are made with employés. It 
did not as défendants contend mortgage Shipman's inventive genius 
for ail time ; he could cease doing the extra work any time he pleased 
and thus terminate the contract. If before he did so discontinue, he 
found out anything patentable, assisted thereto in a field he had never 
worked in, by the disclosures of what Thompson had already accom- 
plished, there seems to be nothing unconscionable in requiring him to 
turn it over. If in fact he was not paid for his extra work, he had a 
good cause of action for it. Evidently the reason Thompson did not 
pay him for his extra time was because he (Thompson) had some fair 
ground for suspecting that Shipman was planning to get the better of 
him. 

Thompson's testimony as to the making of the contract is to some 
extent corroborated by other witnesses to whom Shipman, long be- 
fore any controversy arose, made explanations as to how it happened 
that he had Thompson's models and papers on his own desk. 

[2] The erux of the case is whether défendants had notice of the 
arrangement with Thompson sufficient to put them on inquiry, before 
they took assignment from Shipman. The évidence is not very strong, 
but défendants themselves admit that Shipman told them Thompson 
had forced him to assign other patents and that he wanted to keep this 
patent away from Thompson. Also that he felt under some obliga- 
tion to offer it to Thompson. 

It seems to us that a business man of reasonable care and prudence 
would, under thèse circumstances, before putting his money into an 
enterprise, hâve gone to Thompson and asked him if he was making 
any claim to this invention of Shipman and, if he said he was, would 
hâve asked him what was the nature of his claim, so that the inquirer 
might advise himself whether he could safely purchase. 

We concur with Judge Chatfield, who has fuUy discussed the facts. 
The decree is affirmed, with costs. 
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WIGGINS FEERY 00. v. LEVINSON et aL 

(Circuit Court of Appeals, Elghth Circuit February 2, 1914.) 

No. 3009. 

t, Appeal and Eeeob (§ 232*) — Instructions — Objections Not Baised at 
Trial. 

ïlie Missouri Suprême Court having held that a recovery for wrongful 
deatli under Rev. St. Mo. 1909, § 5425, providing ttiat the offendlng cor- 
poration shall forfait and pay, as a penalty for every such persou so dy- 
ing, not less than $2,000, and not exceeding $10,000, in the discrétion of 
tàe jury, was pénal up to $2,000, but was remédiai and compensatory to 
ttie estent of the amount allowed in excess of that sum, tlie trial court 
in an action for death chargea that if the jury found for plaintifis, they 
should assess their damages at not less than $2,000 nor more than $10,000. 
Defendant's counsel excepted to the expression "assess as damages," on 
the ground that the court "has eharacterized the statute as compensatory, 
and- that the amount rendered Is as damages rather than a penalty," at 
which time counsel were contending that the whole statutory recovery 
was pénal. Held, that such objection was insufRcient to sustain a conten- 
tion on a wrlt of error that the term "damages" did not properly express 
the double character of the recovery as determined by the state Suprême 
Court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1351, 
1368, 1426, 1430, 1431 ; Dec. Dig. § 232.*] 

2. Appeal and Ebbob (§ 1068*) — Revibw — Damages — Instructions — Préju- 
dice. 

The Missouri Suprême Court, having held that Rev. Stats. 1909, § 5425, 
providing for a recovery of not Ibss than $2,000 nor more than $10,000, 
was pénal up to $2,000 and remédiai as to the balance and plaintifis hav- 
ing recovered $4,000, défendant was not prejudiced by an instruction that 
if the jury found for plaintiff, they should assess their "damages" at not 
less than $2,000, nor more than $10,000, because the word "damages" did 
not properly charaeterize the dual character of the recovery. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4225- 
4228, 4230 ; Dec. Dig. § 1068.*] 

In Error to the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Action by Max Levinson and another against the Wiggins Ferry 
Company. Judgment for plaintiffs, and défendant brings error. Af- 
firmed. 

T. M. Pierce, of St. Louis, Mo. (J. L. Howell and W. M. Hezel, both 
of St. Louis, on the brief), for plaintiff in error. 
David Goldsmith, of St. Louis, Mo., for défendants in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. ' 

HOOK, Circuit Judge. A ferryboat belonging to the Wiggins Ferry 
Company colHded with and sunk a skiff in the Mississippi river at St. 
Louis, Mo., and JuHus Levinson, a minor, who was in the skiff, wâs 
drowned. His parents sued the company, charging neghgent manage- 
ment of the ferryboat, and had a verdict and judgment for $4,000. 

The action was brought under a Missouri statute (section 5425, R. 

*For other caBes e»s sama toplc Se i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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S. 1909) which provides that an ofifending corporation "shall forfeit 
and pay as a penéilty, for every such person * * * so dying, the 
sum of not less than two thousand dollars and not exceeding ten thou- 
sand dollars, in the discrétion of the jury." In Boyd v. Railway, 249 
Mo. 110, 155 S. W. 13, the Suprême Court of Missouri authoritatively 
held that a recovery under this section "is pénal up to the sum of $2,- 
000, but to the extent to which a plaintifï may recover, if at ail, in 
excess of $2,000 * * ♦ is remédiai and compensatory." 

[1] The trial court charged the jury that if they found for the 
plaintiffs they should assess their damages at not less than $2,000 nor 
more than $10,000. Counsel for défendant excepted to the expres- 
sion "assess as damages" upon the ground that the court "has char- 
acterized the statu te as compensatory, and that the amount rendered 
is as damages rather than a penalty." At that time counsel were 
erroneously contending in the trial court that the recovery authorized 
by the statute was whoUy pénal, and in no part compensatory ; but 
now they say that the term "damages" does not properly express its 
double character as determined by the Suprême Court of the state. 

[2] Passing the inquiry whether the charge of the court does not 
show that it used the term "damages" as synonymous with "amount 
of recovery," we think that under the circumstances of the time coun- 
sel for défendant did not sufficiently direct the court's attention to 
the particular objection now urged. Moreover, the verdict and judg- 
ment for $4,000 must hâve been, according to counseFs contention, for 
compensatory damages, and since the f acts which warranted such dam- 
ages would, under the statute, hâve required the assessment of a pen- 
alty of at least $2,000 in addition, it would seem défendant was not 
prejudiced, whatever view might be taken. Another part of the charge 
of the trial court is criticised, but no sufEcient exception was taken 
to it, and it is not assigned as error in accordance with the rules. 

The judgment is affirmed. 



In re STEAUSS. 

Pétition of SPENCB, 

(Circuit Court of Appeals, Second Circuit January 13, 1914.) 

No. 95. 

Bankruptct (§ 455*) — Oeders Appealable. 

Where, on appeal from a referee's order denying ttie application of a 
bankrupt's trustée to introduce certain testlmony and allowing tlie claim, 
tlie district judge remanded the proceeding to tlie référée, witli instruc- 
tions to allow the trustée full latitude of inquiry with regard to the claim, 
but did not pass on the merlts of the application to confirm the referee's 
report, the order was interlocutory and not appealable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 916; Dec. 
Dig. § 455.*] 

*For otber cases see gaine toplc & i MVMBSit in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of bankruptcy proceedings of Joseph W. Strauss. On 
pétition of Harry M. Spence to revise an order of the District Court 
reversing the order of the référée denying the trustee's application to 
introduce certain testimony, and allowing the claim. Dismissed. 

This cause cornes hère upon pétition to revise an order of the District Court, 
Southern District of New York, sitting In bankruptcy. Upon an examlnation 
of the claim of Harry M. Spence, an alleged créditer before the référée, the lat> 
ter excluded testimony which the trustée sought to introduce, and allowed tho 
claim. The trustée thereupon brought the matter before the District Judge, 
who reversed the order of the référée denying his application to introduce the 
testimony and allowing the claim. The District Judge remanded the proceed- 
ing to the référée, with Instructions to "allow the trustée full latitude of in- 
quiry with regard to the claim of Spence," providing, further, that the trus- 
tée be allowed to add the défense of payment should he be so advised. This or- 
der Spence seeks to revise on pétition to tUs court 

Olcott, Gruber, Bonynge & McManus, of New York City (Irving 
L. Ernst and David W. Kahn, both of New York City, of counsel), 
for petitioner. 

Oscar Wagner, of New York City (Rudolph Marks, of New York 
City, of counsel), for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The District Judge did net pass on the merits of 
the application to confîrm the referee's report. He merely sent the 
matter back to the référée, with instructions to take testimony which 
had been ofïered and excluded, and then to pass upon the whole case. 
Such a direction should not be brought hère for review. When the 
record is complète and bas been passed upon by the référée and the 
District Judge, it may properly be brought hère. It would inaugurate 
an intolérable practice if mère rulings as to admission or rejection of 
testimony were brought hère in advance of a décision on the merits 
of the question to the elucidation of which the testimony was offered. 

The pétition is dismissed. 



INTERNATIONAL CUETIS MARINE TURBINE CO. et al. v. WILLIAM 
CEAMP & SONS SHIP & ENGINE BLDG. CO. 

(Circuit Court of Appeals, Third Circuit. February 16, 1914.) 

No. 1622. 

1. Patents (§ 328*) — Validity and Infeinqement — Steam Turbine. 

The Curtis patent. No. 566,969, for an elastic-fluid turbine, covers an 
improved turbine of the impulse type, theretofore représentée solely, so 
far as a practlcal mechanism was concerned, by the invention of De Laval, 
which, owing to the high speed developed, could be utilized only In tur- 
bines of small size, while the opposite or réaction type was similarly rep- 
resented by that of Parsons, which, owing to various defects, could be ap- 
plied only to those of large size. While thèse inventors were pioneers in 
the art, and their inventions noteworthy and merltorlous, Curtis succeeded 

■ ' — * 

•for oUier cases see sajns topic & i numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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in blending the advantages and avolding the dlsadvantages of both, and 
his patent dlscloses a principle and means of opération applicable to tur- 
bines of ail slzes consisting, "broadly stated, of pressure-staging an im- 
pulse turbine, the velocity compoundlng thereof and the abstraction at 
each passage o( the steam of substantially ail, or the principal part, of 
the vis vlva developed at the preceding stage." Such patent was not an- 
ticipated and discloses invention of high order; also, held infringed. 

2. Patents (§ 235*) — Infringemknt — Machinert — Similabitt. 

The test of infrlngement of a patented machine is not its physical ap- 
pearance, but the principle on which it opérâtes. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. S 371 ; Dec. Dlg. § 
235.*] 

8. Patents (§ 16*) — Inventions — Eléments. 

The Inventive élément of a patented device or machine may conslst in 
the conception of a novel abstract idea, or In the practlcal means of ap- 
plying what has theretofore been but a mère abstract idea. In the for- 
mer, the conception of the abstract idea necessarily Involves the détails 
of utilizlng it; but in the latter, it does not. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 14, 15; Dec. 
Dlg. i 16.*] 

4. Patents (§ 312*) — Suit fob Infeingement — Pboof of Infringement. 

. Where a défendant, in its proposai for a govemment contract, whlch 
was accepted, specifled a machine vi^hlch as described would infrlnge com- 
plainant's patent, the court is justified in finding infrlngement. In the ab- 
sence of évidence from défendant showing what It did In fact furnish. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 543-549; Dec. 
Dig. § 312.*J 

6. Patents (§ 328*) — Validity — Steam Tubbine. 

The Curtls patent. No. 595,435, for an elastle-fluld turbine clalms 1 to 4, 
inclusive, coverlng generlcally the use of cut-off devices in a steam tur- 
bine of the impulse, pressure-staging type, whereby différent chambers 
can be operated or by-passed as deslred, are void as too broad in view of 
the prlor steam art. 

8. Patents (§ 288*) — Suit tob Infringement — Equity Jubisdiction. 

A court of equity is not without Jurisdiction of a suit for infringement 
of a patent because the alleged infrlngement by défendant consists in its 
contracting to furnish the Infringing devices to the United States govem- 
ment as a part of the equlpment of a naval vessel, and entering upon the 
work of thelr construction, nor Is It deprived of jurisdiction to hear and 
décide the suit because prlor to the hearing the devices were installed 
and deUvered to the govemment, and an Injunction cannot properly be 
granted. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 46CM66; Dec. 
Dig. § 288.*] 

Appeal from the District Court of the United States for the East- 
em District of Pennsylvania. 

Suit by the International Curtis Marine Turbine Company and the 
Curtis Marine Turbine Company of the United States against WiOiam 
Cramp & Sons Ship & Engine Building Company. Decree for défend- 
ant was reversed on appeal (202 Fed. 932, 121 C. C. A. 290), and 
on certiorari to the Suprême Court the decree of the Circuit Court of 
Appeals was reversed (228 U. S. 650, 33 Sup. Ct. 722, 57 L. Ed. 1003), 

•For other cases seo same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and on a second hearing in the Circuit Court of Appeals the decree 
was reversed and the case remanded, with instructions. 

See, also, 176 Fed. 925. 

The following is a diagram of the patent in question: 
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C. Bradford Fraley, of Philadelphia, Pa., and Richard N. Dyer and 
Frederick P. Fish, both of New York City, for appellants. 

Dickson, Beitler & McCouch, of Philadelphia, Pa., Edwards, Sager 
& Wooster, and James R. Sheffield, ail of New York City, for ap- 
pellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below the Internation- 
al Curtis Marine Turbine Company, the owner of certain patents, and 
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the Curtis Marine Turbine Company, exclusive licensee thereunder for 
marine propulsion, brought suit against the William Cramp & Sons 
Ship & Engine Building Company for inf ringement thereof. The claims 
involved are 1 to 11, inclusive, of patent No. 566,969, granted Septem- 
ber 1, 1896, to Charles G. Curtis for an elastic-fiuid turbine, and the 
first four claims of patent No. 595,435, granted December 14, 1897, to 
said Curtis for an elastic-fluid turbine also. 

After final hearing the court below entered a decree dismissing the 
bill. On appeal this court (202 Fed. 932, 121 C. C. A. 290) reversed 
such decrèe in part and affirmed it in part. On certiorari the Suprême 
Court held (228 U. S. 650, 33 Sup. Ct. 724, 57 Iv. Ed. 1003)— 

"that the case was trled and dlsposed of below by a court organized, not In 
conformity to law, but In violation of the express prohibitions of the statute." 

It f urther held : 

"Our duty is not to hold the case upon the docket, for ultimate décision 
upon the merits, but to at once reverse and remand to the court below, so 
that the case may be heard by a compétent court, conformably to the require- 
ments of the statute." 

In accordance therewith the case has been heard again by this court 
as properly constituted. The importance of the case and the complex- 
ity of its subject-matter — the steam turbine art — ^has led to our giving 
unrestricted time and most careful considération to jts argument, and 
must serve to explain the length and détail of this opinion. 

[1] A rotary steam engine had been the engine builder's goal, for 
the advantage of rotary over reciprocating machinery movement is 
self-evident. In the hydraulic field the rotary principle had been ef- 
fectively used in wheels and in many effective types of turbines, which 
are really jacketed water wheels. In this latter branch the advance 
was marked and the conservation of power, simplicity of parts, saving 
of space, and other désirable f eatures of water turbines seemed to dis- 
close the means by which steam could be similarly employed to move 
turbines. Theoretically the analogy between the use of steam and wa- 
ter in the same mechanical f orm of structure seemed clear. But such 
analogy was a mère surface and therefore a misleading one. In real- 
ity steam and water are, from the standpoint of motive power, essen- 
tially différent. The motive power of water is gravity, or pressure ex- 
erted in one direction; of steam it is expansion, or pressure exerted 
in ail directions. The laws of hydraulics, as applied to water wheels, 
were well known and comparatively simple, while, as the outcome prov- 
ed, the laws of steam as applied to turbines were not known or appre- 
ciated. Moreover, water is unchanging in volume under différent pres- 
sures ; thus the velocity of the flow or jet of a stream is in inverse pro- 
portion with the cross-section of path provided for it. But when 
velocity is developed by diminution of pathway, it must be at the ex- 
pense of a local déficit of pressure. Whenever the path contracts, 
velocity increases, and pressure diminishes by a determinable amount. 
But with steam ail is différent. Only in f ew instances does steam act 
in the same way as water, and even where it does there is always prés- 
ent an intricate and mathematically-inexpressible relationship between 
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steam volume and pressure to complicate the relation between cross- 
section of path and velocity of flow. Expérience bas furtber shown 
that steam turbines involve furtber perplexities in tbe f orm of absorp- 
tion of energy caused by virtually every bend, cbange of cross-section 
and tiny eddy. 

That steam could be used as a propulsive rotary force was of course 
well and long known. From the record before us we learn that a 
crude f orm of steam turbine was described by Hiero of Alexandria 
120 years before Christ. It used steam as a kicking or propulsive force 
from which the discharging wheel reacted in the same way that rear- 
wardly discharged water drives in the opposite direction an ordinary 
rotary lawn sprinkler. So also, as early as 1629, the turbine of Branca, 
an Italian, showed how steam could be jetted against a vane to pro- 
duce forward rotary motion. But while thèse two, almost forgotten, 
instances strikingly show that the Iwo broad principles of opération on 
which, as we shall see, ail modem turbine development is based were 
thus known, no practical and eiîficient steam turbine, working on either 
principle, was developed prior to 1884. And this absolute dearth of 
outcome eannot be attributed to lack of effort, for in 1896, the date of 
the first patent in suit, Sosnowski's Treatise Roues et Turbines a 
Vapeur gave a list with illustrations of 300 prior steam turbines. 
Apart, however, from those of the two inventors, Parsons and De Lav- 
al, referred to hereafter, no one had, in this broad field of effort, pro- 
duced a practical' and efficient device. The magazine Engineering, in 
an issue of August, 1894, said: " 

"Most engineers who are approaching middle âge can remember when the 
idea of making a successful steam turbine was classed wlth the search for 
the pbllosopher's stone. It was known of course that such a motor could 
be readlly niade to work, but the consumptlon of steam was excessive be- 
cause the motive fluid left the apparatus at a high velocity and wlth much 
of Its energy unutillzed. » * * What was wanted was to construct a 
wheel that would run several tlmes as fast as the splndle of a mule, and most 
méchantes regarded the matter as Impossible." 

The experts appointed by the Court of Commerce of the Canton of 
Zurich, Switzerland, in certain litigation involving steam turbines, re- 
ported that "the art of steam turbines was first brought into existence 
by Parsons and De Laval." Indeed, this is, in substance, conceded by 
respondent's expert, who, in answer to the question whether he agreed 
with the statement made by Neilson in his work on Steam Turbines 
(4th Ed., 1908) that the Parsons and De Laval turbines were the only 
two turbines which had been made on other than an expérimental scale 
up to 1895-96, said : 

"Llmltlng your question to Bteam turbines I should answer it that the Par- 
sons steam turbine and the De Laval steam turbine are the only ones that I 
know of that were being manufactured prior to 1S96 that are being manu- 
factured for commercial use to-day." 

Passing by, therefore, the fruitless effort of prior inventors we take 
up the practical and effective stage of the steam turbine art with Par- 
sons and De Laval. Parsons, the real pioneer of one branch of the 
art, was a British subject who in his English patent, No. 6735 of 1884, 
gave the world its first effective steam turbine. A study of this patent 
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shows that Parsons disclosed no undiscovered law of nature or any 
novel principle. His basic principle of opération was the reaction 
shown in prior devices, but, this being the first real practical and effi- 
cient device in a barren field of effort, Parsons has been justly regard- 
ed as the pioneer of the steam turbine art. As well as said by one of 
complainants' witnesses : 

"It can therefore be sald that, although Parsons dld not Introduce prln- 
ciples not known prier to his invention, he designed an efficient reaction tur- 
bine, whereas, in ail the structures devlsed previously no efficient conversion 
of the energy of the steam into mechanical work was possible." 

To the same effect is the testimony furnished by respondent in the 
address of Râteau, a French savant, in his Chicago address in June, 
1904, who, in speaking of the production of an unworkable speed where 
steam expansion takes place in a single stage of a single wheel, says, 
evidently f rom the context, referring to Parsons : 

"A considération of thèse circumstances has Induced Inventors to divide 
the expansion of the steam into successive stages, and thus to produce tur- 
bines with multiple wheels, which are nothing but a séries of simple turbines 
mounted upon the same shaft and driven successively by the same current 
of steam. This design of multiple turbines is by no means novel. It will be 
sufficlent to mention the name of Tournaire, a French mining engineer, whose 
theoretical description to the Academy of Science in 1853 of a reaction turbine 
with multiple wheels is surprislng when the description is compared with the 
Parsons turbine brought into use 30 years later." 

Parsons used a large outer shell or chamber provided with a cen- 
tral shaft, and adapted to receive steam peripherally at one end and ex- 
haust at the other. Mounted on a shaft were a number of sets of 
moving vanes properly angled, through which the steam passed as an 
annulus, thereby imparting motion. The outer ends of the moving 
vanes of each set fitted closely to the shell, prevented steam escape, and 
necessitated it going through the inter-vane passages. Following each 
set of movable vanes were corresponding sets of stationary vanes at- 
tached to the shell at substantially such an opposite angle as deflected 
the steam and caused it to pass through a succeeding set of movable 
vanes, so corelated to the first movable set as to coact in revolving the 
shaft. The power of steam to impart motion is based on pressure, and 
pressure is but expansion restrained. It follows, therefore, that, in the 
principles of opération of Parsons' turbine, as the steam passed from 
the high pressure end of the chamber through the successive sets of 
movable vanes to the exhaust, it expanded, decreased in pressure, and 
imparted rotary motive power to the movable vanes. And just as in 
a common lawn sprinkler the passage of the water through a turned 
passage caused the wheel to kick or react in a contrary direction, so in 
Parsons' turbine the expansive force of the volume of steam passing 
through a revoluble vane, angled at the discharge, reacts and causes the 
vane to rotate in a course opposite to the line of discharge. It is this 
drop of pressure, and the conséquent différent stages of pressure be- 
tween the inlet and outlet side of the movable vane, that character- 
izes and is the differentiating earmark of reaction turbines. This drop 
211 F.— 9 
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pressure, as the underlying principle of the reaction turbine, is well set 
f orth by complainant's expert, who says : 

"The essentlal différence- between réaction and Impulse turbines Is the one 
as to how mechanical work is obtained from the energy o£ the steam. In 
lioth tyt)es of turbines the initial energy is in the shape of steam under high 
pressure, either in a dry or saturated or superheated condition. In a reac- 
tion turbine this steam is permitted to pass through a number of rows of 
buekets in such a manner that the pressure of the steam on the entering side 
of the bucket is quite différent from the pressure of the steam upon the leav- 
ing side of the bucket, and rotation, that is, mechanical work, Is secured, due 
to the drop of pressure of the steam in passlng through the bucket." 

It follows, theref ore, as stated in Jude on The Theory of Steam Tur- 
bines — London, 1906 — page 16, and conceded by respondent's expert, 
that: 

"In the reaction turbine there is a transformation of potential energy into 
kinetic energy within the rotating member." 

But such turbines hâve other characteristics. For example, from this 
pressure drop in reaction turbines it follows that the entire steam pas- 
sage between the movable vanes must be fîlled with steam, and as 
stated by M. Râteau : 

"It la of course necessary, in order to produce a good dynamic efficiency, 
to operate In such a manner that the peripheral speed of the turbine be not 
much inferior to the circulation speed of the steam." 

It will thus be seen that what Parsons did was to take the well-un- 
derstood principle of a reaction turbine and its single chamber, with a 
single wheel which operated at an unworkable speed, and by increasing 
the number of such wheels in effect subdivide an entire chamber into 
a number of separate, pressure-staged sections. Such, in reality, was 
the effect of the pressure being différent on the opposite sides of every 
set of movable vanes. 

The practical resuit obtained by Parsons by this pressure-staging was 
to reduce the speed of a reaction turbine to practical workable limits. 
It will, of :Course, be noted that the Parsons or reaction pressure tur- 
bine operated on a fundamentally différent principle from a turbine, 
for example, of Branca's type. In the latter the propulsive force is the 
impact or impulse of a jet of steam against the movable vane. The 
steam is blown against the vane in the form of a jet, in a manner re- 
sembling the impulse given to a projectile by an explosion in the bar- 
rel of a gun. This is well stated by complainant's expert, who says : 

: "The powder charge on being flred develops a large pre.ssure in a confined 
space similar to the pressure of steam in a boiler and steam pipe. The pro- 
jectile is forced outward by the expansion of this charge, that is, the pres- 
suré energy avallablè is utilized in producing movemeut of the projectile. 
The projectile is tooved by the réaction of the Charge just as the buekets of a 
reaction steam turbine are moved, due to: the reaction of the steam. In both 
the gun and réaction turbine the energy in the form of pressure acts by ré- 
action upon the pièce on which work is tô bé performed, in one case causing 
litear motion, in the other case cirCular motion, and in both cases the initial 
pressure drops to the pressure of the exhaust or atmosphère. The energy 
represented by the drop of pressure from initial to exhaust Is used to produce 
flieehanical work. In bpth the gun and réaction turbine an important require:- 
ment for an efficient Conversion of pressuré energy into work by the reaction 
principle is close clearance between the movlng and stationary parts so as to 
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prevent leakage of the pressure energy. After the' projectile leaves the gun 
it possesses veloclty euergy. Thls is similar to the velocity energy of the 
steam jet as it leaves the nozzlea of an impulse turbine. The nozzles give the 
steam a large velocity at the expense of the pressure energy of the steam; 
that is, the steam ia passing through the nozzle drops in pressure from the 
initial pressure to the exhaust pressure and In expanding to the exhaust pres- 
sure produces a high velocity of the steam." 

It will thus be seen that the impulsive force is created, net in the 
vane passage, but in the passageway into the chamber. This is conced- 
ed by respondent's expert, who, foUowing Jude's work cited above, 
says : 

"In the impulse turbine the transformation of potential energy into kinetic 
energy takes place wholly or only in fixed passages prior to entry into the 
'rotating member." 

As therefore vane motion in impulse turbines is caused by the jet 
impulse as distinguished from the expanding volume of the passing 
steam in a reaction turbine, it follows that the entire vane passageway 
of the former need not be fiUed. It also follows that the jet speed must 
be greater than the vane speed, dtherwise no power would be drawn 
from the jet by the vane. It is proper to say that in making thèse gên- 
erai statements as to thèse two types of turbines, we hâve not over- 
looked the fact that reaction turbines may hâve some impulse, and im- 
pulse ones some reaction. But such respective reaction and impulse 
are negligible. This is well stated by complainant's expert, who says : 

"The facts of the case are that it is an aecepted fact among ail englneers 
conversant with the steam turbine art that the impulse turbine dérives its 
power chiefly from the impulse effect of the steam ; some impulse turbines 
may work with a very slight reaction effect, and that ail reaction turbines 
abstract work chiefly from the reaction force of the steam, although every 
reaction turbine bas a small amount of impulse due to the velocity of steam 
flowing through the turbine. This is absolutely necessary because if there 
was no velocity of fiow, steam would not pass through a reaction machine. 
The velocities in a reaction turbine are extremely low, and therefore the im- 
pulse effect is small, whereas the velocities in an impulse turbine are extreme- 
ly high and the réaction effect or pressure drop of the steam while passing 
through an impulse turbine is so slight that it is entlrely negligible." 

. But up to and succeeding Parsons, patented impulse turbines had 
been as inefficient as reaction ones had been before Parsons made the 
latter practical. This inefficiency of impulse turbines was due to the 
characteristics of steam subjected to the structural limitations, the re- 
stricted passageway, which created the jet. This is clearly explained 
by complainant's expert, who says : 

"When water, steam or any other fluid in a réservoir approaches a constrlct- 
ed outlet, it must do so along converglng lines. Although there may be no 
eonverglng solid walls, and the outlet may be even a plane orifice, the cross- 
section of the path of the fluid, converging simultaneously toward the outlet 
from ail directions, is a decreasing one. Hence the fluid undergoes accéléra- 
tion as it approaches. To supply the kinetic energy ihvolved in the accéléra- 
tion, its pressure must decrease. In the case of water, as already noted con- 
cerning the Pelton (water) wheels of the West, there is no known Umit to the 
intensity of pressure which can be converted completely and efiiciently into 
velocity by such a simple constriction of path. With steam, however, this 
conversion can proceed only until the initial pressure has fallen by some 43 
per cent., with a conversion of something like 15 per cent, oj the avaUablg 
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potenUal ener-gy into kinettc form. Beyond this point no further reimHon of 
pressure against the outlet ean fierther accelerate the fiow. The rcason for 
thls is that the réduction in pressure upon the steam approachlng the outlet 
leads to an increase in its volume, and this increased volume accentuâtes the 
congestion. Up to the so-called 'critical' point, this increase of congestion ia 
not enough to more than hlnder and complicate the accélération. At the 
critical point, however, it becomes prohibitive. The steam expands too rapid- 
ly to get out of its own way, until the constrlctlon has been passed. * * • 
The critical pressure occurs, wlth falr constancy, at about 43 per cent, of the 
Initial absolute pressure. The critical veloclty is usually found between 1,350 
and 1,400 feet per second, ran^ng upwardly toward 1,500 feet under hlgh 
initial pressures and downwardly toward 1,300 feet uuder initial pressures 
below atmospherlc. The critical area varies widely, from small under high 
pressure to large under low pressure." 

Stating this in terms of plain working resuit, the impulse turbine of ' 
the old art could only utilize 15 per cent, of the potential possibility of 
steam, a resuit which, apart from other objections, barred its prac- 
tical use. It will thus be seen that no matter what the form of prior im- 
pulse turbines, or how instructive and prophétie, read in the light of 
after discoveries, the statements of their inventors may appear, they 
were ail in reality and necessarily ineffective because they were, in 
the then knowledge of steam, based on a principle of opération that 
could only end in failure. 

In this barred state of the impulse turbine art came the radical, and 
at the time inconceivable, disclosure of De Laval. Like ail great in- 
ventions it was simple, but with that simplicity was a practical change 
that scientifically and commercially was startling. Mechanically ail De 
Laval did to the single-vaned impulse turbine was simply to diverge or 
widen the constricted outlet end of the steam passage of the old art. 
In steam dynamics his great discovery was that, beyond the critical 
point of steam, velocities can be accelerated at the expense of pressure 
energy, if the pathway is diverged, instead of constricted. Before his 
disclosure it was supposed, and not without some basis for such sup- 
position, that a diverging nozzle would retard steam from creating 
kinetic energy, for such seemed the effect of a diverging outlet on a 
jet of water, and we now know that an extension of De Laval's di- 
verging nozzle beyond limits now well understood makes his process 
ineffective. So revolutionary was De Laval's theory that the applica- 
tion for an American patent upon it was met by the objection of the 
Patent Office that : 

"The object of applicant's alleged invention will apparently be defeated by 
the construction shown and claimed, since the fall of pressure due to ex- 
pansion will necessarily lessen the velocity of the steam at the point of im- 
pact wlth the wheel, and consequently the 'vis viva' of the steam wiU tend to 
be a minimum rather than a maximum." 

To this De Laval replied: 

"The characteristic feature of applicant's invention may be expressed in a 
few words, thus: He expands the steam hefore it reaches the turbine and 
couverts its pressure into veloclty before the steam is required to do any 
work, while heretofore the steam was principally expanded in the turbine or 
other engine which was actuated by the pressure of the expandlng steam. 
Appllcant has made the discovery that by a flaring nozzle practically ail the 
pressure can be converted into velocity, while before it could only be ex- 
panded down to 57.7 per cent of the initial pressure, and that a jet can be 
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produced which Is no longer capable of expansion, but which bas an enormous 
yelocity, and the vis vlva of which can be economically utillzed." 

Since, as will hereafter appear, the patent of Curtis is based whoUy 
on a turbine of the De Laval type, the fact of De Laval's absolute de- 
parture from ail prior inventive effort is vital to a just appréciation 
of what Curtis subsequently did to supplément and utilize De Laval's 
discovery. This warrants our dwelling in such détail on the revolu- 
tionary character of De Laval's work. This is fairly stated by com- 
plainant's witness, who says : 

"De Laval's original application, -which was flled May 1, 1889, was met by 
the examiner by complète skepticism as to its operativeness. The effect of 
the conical convergence of the nozzle was held by the examinera to be the 
exact opposite of that alleged by De Laval. Further, the figure 57 per cent., 
which appeared in the application as a measure of the pressure which could 
net be eonverted into velocity in the ordlnary converging nozzle, was not un- 
derstood by the examiner, and an explanation was called for. The applicant 
was obliged to reply at length. The figure '57 per cent.' was supported by a 
référence to the treatise on Thermodynamics by Professor Herrmann, of 
Chemnitz (Berlin, 1879). The examiner's misapprehenslon as to the action 
of the diverglng nozzle was explained by pointing out that even Professor 
Zeuner, who was then one of the greatest Uving authorities on thermodynam- 
ics, had commltted himself in bis publications to the same error — an error, 
indeed, which was then universally prévalent. * • * This debate con- 
tlnued year after year, and might bave extended indefinitely had not the 
showing made at the Chicago World's Falr renaoved the question from the 
field of académie dispute. The patent was finally allowed June 4, and Issued 
June 26, 1894." 

De Laval's diverging nozzle resulted in producing an impulse sin- 
gle-vaned machine of a phénoménal character, in that the now utilized 
power of the steam produced a speed beyond ail past expérience, and 
so high as not to be permissive on account of stress on revolvjng parts. 

But noteworthy and meritorious as were the contributions of Par- 
sons and De Laval to the turbine art, their labors still left many serious 
objections to their turbines, which they were unable to remove. As has 
been justly said in testimony quoted below, this was not to be won- 
dered at. In the reaction turbine, as we hâve seen, the steam is not 
jetted, but is admitted at initial pressure around the whole periphery 
of the chamber, or substantially so, and the création and imparting of 
its kinetic power dépends on its passage through inter spaces of the 
movable vanes. Such steam as does not go by that passage is lost. 
To insure, therefore, such intervane passage, and to prevent passage 
through the clearance between the ends of the moving vane and the 
chamber shell, is imperative. Owing to metallic contraction and ex- 
pansion and other causes this was attended with grave difficulty, and 
sometimes resulted in stripping the revolving vanes. Clearance es- 
capes, owing to the principle of opération of a reaction turbine, could 
not be avoided. They could only be measureably minimized by the 
most careful construction. Moreover, the intra-chamber, drop-pres- 
sure feature of the Parsons chamber, subjected it tothe mechanical ob- 
jection of axial or endwise thrust. This was due to the fact that 
there was a différence in pressure — a pressure drop — between the inlet 
and outlet side of each séries of vanes. As the relative proportion of 
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clearance loss to vane-capacity increased as the vane diminished in 
height, the reaction turbine was restricted to large sizes. AU this is 
clearly shown by complainants' witness, who says of the Parsons tur- 
bines, that: 

"Belying as it did upon réaction, (it) developed its power by the pressure of 
the steam upon its vanes. There was a drop in pressure between the inlet 
and exit of each vane, consequently, clearance spaces must be as fine as pos- 
sible, in order to prevent excessive leakage. At the time rotative speeds vrere 
very hlgh compared wlth machlnery other than steam turbines. Consequently 
It was extremely délicate and sensitlve to dérangement by steam érosion, in- 
trusion of forelgn substances, etc. The fact that it relied upon reaction also 
necessitated a vane speed vlrtually equal to the steam speed. This need for 
hlgh perlpheral- speed prohlbited the réduction of wheel dlameters. There- 
fore, since the current of steam must oecupy the entlre periphery slmul- 
taneously, the radial dimension of the steam current in the earlier stages 
of the machine, was narrowly restricted. This minuteness also exaggerated 
the relative part played by the clearance spaces and thelr leakages." 

While thèse objections of clearance, axial thrust, and prohibitive 
use of small wheels due to the use of the reaction principle were avoid- 
ed in De Laval's single-vaned turbine by use of the impulse principle, 
yet it also revealed serious objections, due to its principle of opération. 
The tremendous speed it developed forbade utilization of that speed 
in large wheels, and necessitated the noneconomic practice of counter- 
acting or neutralizing it even in the small wheels where it could be 
used. It should hère be nôted, as throwing light on the novel charac- 
ter of Curtis' subséquent work, that this excessively high speed of tur- 
bines M'as accepted as an insurmountable evil incident, and the whole 
trend of the engineering profession was to accept it as such. Thus 
in respondent's proof s Rateau's address (heretof ore ref erred to) says : 

"The Girard screw-wheel, which succeeded so well as a hydraulic motor, 
has given no public results as a steam apparatus. The failure of the tests 
which I just related, should not of course be in the least surprising. The 
problem was, in fact dlfficult to solve, heoause in order to secure an econom- 
ical opération, it is absolutely neoessary to attain very high speeds of rota- 
tion. * * * If steam turbines are compared wlth ordinary motors, both 
advantages and disadvantages are found. I would emphaslze as the principal 
disadvantages of turbines resulting from the great veloclty of rotation : (1) 
Heating of the bearings ; (2) the difflculty of driving shafts rotating at lower 
speeds; (3) the difflculty of using a condenser. I put aslde for the moment 
the question of consumption of steam." 

De Laval himself sought in différent ways to control the high speed 
he generated in his single-vaned turbine. In order to lessen the strain 
on parts, he devised a flexible central shaft so small in diameter that 
when running at very high speed such shaft and the whole rotating 
unit did not rotate around its géométrie center, but tended to approach 
the center of gravity of the rotating system. As it was impossible to 
operate machinery by direct connection with the high-speeded turbine, 
he was driven to devise spécial reducing geafs which were bulkier than 
the motor. Indeed, as showing the grave nature of the speed problems 
which were never overcome, it will be noted that the only effort of 
De Laval, 'as shown in his German patent, No. 84,153, to eliminate 
rather,than accept thèse nonworkable speeds was his device to reduce 
'thé velocity of the jet itself before it entered the wheel vane by mass 



INTERNATIONAL C. M. T. CO. V. WM. CRAMP & SONS SHIP, ETC., CO. 135 

compounding it with some passive liquid such as superheated water 
or other desired fluids to reduce its accélération in the nozzle. In the 
same Une of relief Bollman, of Austria, in his patents in many coun- 
tries in Europe, beginning in 1894 and ending with his American patent, 
No. 584,203, of 1897, sought to introduce a mixture of air. In his work 
on the Steam Turbine (2d Ed., 189), Stodola says : 

"The majority of the older patents showed lack of knowledge of the steam 
flow. One idea especially led Inventors on in spite of constant failure; to 
decrease the velocity of the steam by mixing It with fluids or gases." 

After showing that even if they had succeeded, "there must be [in 
one particular one cited] a loss of kinetic energy that would amount 
to one-half to three-fourths of the available work," Stodola says : 

"As patents are being taben up to the présent time on this useless idea, it 
is well to investigate it somewhat more closely. The mixing of fluids must 
give, besides the loss due to shoek, a poor performance in the blade channels, 
because the individual drops bf the 'rain of this mixture' must become sepa- 
rated from the steam mass on account of the sharp bending of its path." 

Notwithstanding then the élimination in De Laval's impulse turbine 
of the objectionable features of wheel-clearance, axial-thrust and non- 
use in small wheels, which lessened the efficiency and scope of the Par- 
sons reaction turbine, the De Laval single-vaned impulse wheel was, 
by its high speed, also restricted in scope in that such speed prohibited 
its use in large turbines and prevented its use in small ones except 
when accompanied by supplemental speed-reducing gearing. It will 
thus be noted that great as the contributions of Parsons and De Laval 
were to the turbine art, the devices of both had grave limitations. On 
the one hand. De Laval could not utilize ail the kinetic force his im- 
pulse turbine could call into play, and on the other hand, the limitations 
of axial thrust and clearance measureably counteracted and inefficient- 
ly lessened the kinetic energy the Parsons reactive type produced. The 
practical resuit was the restriction of Parsons to the field of large 
turbine effort, of De Laval to small, and that a field for further inven- 
tive effort remained is foreshadowed by respondent's proof where 
Râteau in his Paris address of 1890, already ref erred to, says : 

"Is It then impossible to properly satlsfy at once thèse two conditions: 
To utilise high speeds of flow and avold too great losses in power? Probably 
not I am even convinced that for this class of motor, as in the case of hy- 
draulic motors, it will be possible wlthout too great difliculty to obtain an 
efficiency of 75 per cent. However this may lie, the scheme which will give 
this resuit is yet to 6e found." 

[2] In this State of the art Curtis devised the turbine covered by 
patent 566,969 ; and, bef ore discussing what the device of that patent 
is, let us State clearly what it is not. So far as turbines méet the eye^ 
they are ail substantially similar, but the real test of a machine is liot 
its physical appearance, but the principle on which it works. Now of 
the Curtis dévice a. féw things are basic. Its principle of opération is. 
not by pressure, for Curtis bas no intrachamber change or stage of pres- 
sure, and because it bas no pressure passages it has no. clearance and no 
axial thrust. Manifestly, therefqre, it is not a reaction turbine, and thej 
pressure principle of opération of that machine was not use d in it. It? 



136 211 FEDERAL REPORTEE 

follows, therefore, that whatever the success of Parsons in develop- 
ing that principle was in reaction turbines, it did not anticipate or pre- 
empt the field of impulse turbines to which Curtis addressed himself. 
On the other hand, while Curtis' is an impulse machine, patterned aft- 
er and indeed making De Laval its avowed foundation, and using the 
nonconverging nozzle invention of De Laval to create kinetic force, yet, 
at a vital point, a radical departure is made from De Laval, and on 
that departure Curtis' device rests. For the principle of opération of 
Curtis' turbines is such, and herein lies his novel and valuable contri- 
bution to the impulse turbine art, with its nonclearance, nonaxial 
thrust, simple and rugged parts, that instead of extracting initially, as 
De Laval has done, a kinetic force so great as to require neutraliza- 
tion or réduction, and, using it only on one vane and at a single pres- 
sure stage, he only extracts — and that by degrees — such power as is 
needed, a process termed hereafter pressure-staging, and as such requi- 
site power is so extracted by degrees, he utilizes the wrhole of such ex- 
tracted graded power by a process hereafter called velocity-compound- 
ing. If thèse facts be established, it follows that Curtis was not an- 
ticipated by either Parsons or De Laval, in that he gave to the art a 
low-speed, impulse turbine, which while using the gênerai principle of 
pressure-staging as Parsons had done, so used it as to avoid clearances, 
axial thrust and exclusion from the field of small turbines, and while 
extracting kinetic power by a nonconverging nozzle as De Laval had 
done, avoided the création of high speed, wasteful nonuse of potential 
power, and exclusion from the field of large turbines. His device 
was more; in that in a turbine of simple parts and rugged construc- 
tion Curtis combined the excellencies and avoided the faults of both his 
predecessors. This in no wise reflects on the merit of those pioneers, 
as is conceded by complainants' expert. Indeed, how radical was the 
depafture of Curtis from prior developments is simply but forcibly 
summed up in Curtis' own testimony. He says : 

"After givlng the subject a great deal of thought, It seemed to me that It 
would be possible to devise a machine which could be run at a much lower 
speed of révolution than any turbine which I was aware of, that would hâve 
an even higher efflclency, suiHclently high to enable it to take the place of the 
Bteam engine in large unlts. At the same tlme the machine could be made 
very rugged and mechanlcally simple, and the necessity for small blade or 
bucket clearance ellminated. I remember being very much struck wîth the 
fact that no machine havlng thèse characteristics had yet been produeed, al- 
though a great amoiint of thought and experlment seemed to hâve been de- 
voted to the subject." 

He then in effect adds with commendable frankness that he took up 
the problem, not as one of pioneer work, but only as an improver on 
De Laval, saying: 

"I was particularly Impressed with the fact that no turbines had been bullt 
based upon the principle of staging or pressure compounding, what might be 
called generally the De Laval type of turbine, and it seemed to me that thls 
principle offered the true solution of the problem." 

It thus appears that the goal Curtis had in view was an impulse 
turbine which would work efficiently. at a shaft speed so low as to . 
not require speed-reducing gear, but would hold in reserve the poten- 
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tial power of the passing steam until its use was required at a sub- 
séquent stage. To do this he devised the novel scheme of subdivid- 
ing, in an impulse turbine, the available energy of the steam, in transit, 
into a number of steps, or stages. This was efïected by producing 
several successive chambers, connected by diverging or parallel noz- 
zles. In this way it will be seen that, instead of using one chamber 
and one nozzle whereby the steam was expanded from initial to ex- 
haust pressure, Curtis took what was the exhaust steam of De Laval's 
single chamber (which exhaust steam, as we hâve seen, had additional 
unutilized kinetic power which De Laval failed to utilize), and by 
means of interchamber nozzles he so treated the steam that it could 
be reused in a second nozzle and chamber, and indeed, in successive 
ones, with the resuit that he utilized, in stages, the kinetic energy 
which De Laval had lost. It will then be seen that he subdivided the 
available energy steam which De Laval found of nonavailable speed 
into a number of pressure steps or stages, so that a single nozzle 
would no longer bave to expand the steam from initial to exhaust 
pressure, but a séries of nozzles could successively expand it to in- 
termediate stages until it finally dropped to exhaust pressure. The 
resuit of thèse subdivision stages of pressure reduced the steam ve- 
locity of an impulse turbine to a practical bucket speed, instead of 
attempting, as De Laval did, to increase bis bucket speed to equal 
high steam speed. De Laval's turbine attained commercial efficiency 
by reason of his use of a rotating élément which permitted extremely 
high bucket speed. But Curtis attained commercial efficiency by such 
a relatively low bucket speed as required no spécial mechanical ex- 
pédients, and thereby secured an economical co-ordination of steam 
and bucket speed. But. as we later show, his disclosure was more 
than the mère duplication of De Laval's nozzle and chamber. Curtis 
co-ordinated his own several pressure stages so as to secure such sub- 
division of energy between the chamber stages that while taking the 
steam in succession and operating with the same shaft speed, the 
several stages were adapted to give an efficient abstraction of energy. 
Thus the several stages, ^yhile operating separately in an efficient 
manner, also co-ordinately and collectively operated to give over-all 
efficiency. This co-ordination involved such a proportioning of the 
nozzles and buckets of the several stages that the several stages, while 
under conditions of fixed shaft speed rotation, were nevertheless 
adapted to accommodate the steam flow, at the successively diminished 
pressure, so that the steam speed produced by the successive nozzles 
bore substantially the same relation to the bucket speed of ail other 
stages. This was more tlaan the mère physical duplication of De 
Laval's single chamber. It is true it involved the thought of the 
duplication of chambers, but to that duplication it coupled the in- 
ventive, novel, and practical disclosure of utilizing pressure by stages 
in impulse turbines, and so co-ordinating that subdivided pressure in 
successive chambers that, while using the steam in chamber-succes- 
sioïc and operating at the same shaft speed, the several steam stages 
were adapted to give an efficient abstraction of energy, and while 
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each individual chamber operated efficiently, they ail operated col- 
lectively and harmoniously to give a total of over-all efïiciency. 

"ïhls," as was well said by cotnplalnants' witness, "involved such a pro- 
portioning and relation of the nozzles and buckets of the several stages tliat 
the stages were, under thèse conditions of flxed shaft speed rotation, adapted 
to accommodate the steam flow at the successively diminished pressures, and 
also so that the steam speed produced by the successive nozzles should bear 
substantially the same relation to the bucket speed for each stage as for ail 
the other stages." 

It will thus be seen that Curtis efficiently and for the first time 
practically co-ordinated différent pressure stages in an impulse turbine, 
and effected such a subdivision of energy between the stages that the 
différent chambers, while utilizing the steam in transit at différent 
stages and on the same shaft, were by their interchamber jet connec- 
tion adapted to secure and utilize an efficient and complète abstrac- 
tion. While each, in a sensé, operated independently, yet their co- 
ordination was such that ail worked unitedly to give a satisfactory 
total efficiency. The mode of doing so Curtis clearly outlined in his 
patent : 

"ïhe method by which the turbine of my présent invention opérâtes con- 
sists in converting the pressure of the fluid into vis viva by stages and util- 
izing the vis viva developed at each stage by passing the fluid tbrough rotat- 
ing vanes, the speed of révolution of which is adapted to abstract substan- 
tially ail or a large portion of the velocity. In practicing this method I flrst 
couvert a definite amount of the initial pressure of the fluid into vis viva by 
passing a jet of fluid through a nozzle or passage properly proportioned to 
give the deslred resuit, aud I deliver the flowing jet to a movable élément 
of the apparatus conslstlng of one or more clrcular ranges of vanes forming 
passages through whicli the jet passes and in which its direction of flow is 
changed, so as to extract its velocity whoUy or largely whereby the vis 
viva developed in the nozzle or passage is wholly or largely converted into 
mechanical rotation. The fluid issues from this movable élément into a 
stationarj' passage, which is so proportioned as to convert a further deflnite 
amount of the pressure remaining in the fluid into vis viva, and which de- 
livers the fluid in a jet to the second movable élément consisting of one or 
more t;lrcular ranges of vanes, by which the direction of the flow of the jet 
is clianged, and its velocity is again wholly or largely extracted, whereby 
the vis viva developed in the intermedlate .passage is converted wholly or 
largely into mechanical power. ïhe energy of the fluid may be converted 
into mechanical power in two or more such steps or stages, but It is essential 
that the varions stages be so co-ordinated that the flow through the apparatus 
shall be continuons. To this end the successive working passages to which 
the jet is admitted in the movable éléments of the apparatus are enlarged in 
cross-section, and correspond in slze with the discharging ends of the succes- 
sive stationary passages, and in each élément in which vis viva is developed 
provision is made for carrying the same mass of fluid as is admitted to the 
first nozzle or passage, havlng regard to the volume and velocity. * * • 
The velocity developed and utillzed at each stage may be the same, in which 
case the speed of the several movable éléments will also be the same, or the 
former may uot be the same, in which case the latter will also vary. ïhe 
movable éléments may be mounted on the same or difCerent shafts. If they 
are mounted on the same shaft, but hâve différent rates df motion, their 
diameters should be différent, so that the speed at the shaft may be the same. 
♦ • * The pressure of the fluid jet is not reduced during its passage 
through the utilizing vanes, except to the extent necessary to siipply what 
may be called the 'frictional consuniption of energy' in the passage through 
the vanes. The passage must be enlarged in proportion thereto. * * * 
Figure 2 is a view slmilar to Fig. 1, showing a nozzle with parallel walls In- 
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stead of diverging walls. • • • K Is a pipe or conduit leading ;f rom ; thé 
steam boiler or otlier source for. supplying the fluid uhder pressuré. This 
pipe terminâtes in a nozzle L, which may hâve diverging sides, as'in Pig. 1, 
or parallel sides, as in Fig. 2." ' - 

Practical working directions are also given: - ^ 

"For purposes of Illustration wè will assume that thè apparatus of FIg. 1 
Is designed to work between a boiler pressure of 150 pounds and an exhaust 
pressure of 2 pouuds,; thèse pressures being absolute and not by gauge (this 
exhaust pressure corresponding to about 26 inch of vacuum). The pressures 
existing at the dlschargiug ends of the nozzle L and of the nozzles of the 
intermediate stationary passages M, N, and O will be such as to develop 
practically equal velocities at the delivery end of each of thèse nozzles; this 
veloeity being, roughly, 1700 feet per second. The apparatus of Fig. 2 is 
intended to represent a noncondenslng turbine, operating between a boiler 
pressure of 150 pounds (absolute), and an atmospheric exhaust, say 16 pounds 
pressure. In this case the pressures at the discharge ends of the nozzle L 
and of the nozzles of the intermediate stationary passages M, N, and O will 
likewise be such as to develop practically equal velocities at each nozzle, and 
in this case such veloeity will be roughly 1300 feet per second." 

It will thus be seen that the question whether a divergent or parallel 
expansion nozzle is required dépends upon whether or not the veloeity 
for which it is designed is above or below critical veloeity, or what 
is the same thing, upon whether the lower pressure into which the 
steam is delivered at each stage is less or more than 58 per cent, of 
the higher pressure of the stage from which it cornes. If the veloeity 
desired is less than the critical veloeity, the fall in pressure will be 
to a lower pressure, which is more than 58 per cent, of the higher, and 
therefore a divergent nozzle will not be used, as a straight nozzle will 
give ail the veloeity required. On the other hand, if a higher veloeity 
than the critical is desired, the fall in pressure must be to a point 
less than 58 per cent, of the higher pressure, and a divergent nozzle 
is needed to fully couvert such fall of pressure into veloeity. 

A second disclosure of Curtis' patent was velocity-staging or veloc- 
ity-compounding. Prior to Curtis' patent it had been suggested that 
the potential veloeity remaining in the exhaust steam from De Laval's 
turbine should be utilized by a second or third application of the jet 
to a second or third set of vanes. From this it is contended that Cur- 
tis' velocity-compounding is simply the multiplication of De Laval's 
single vanes. Had this been ail Curtis did we may assume that De 
Laval or other inventors would hâve so duplicated. But the very 
fact they did not is in itself proof that more than mère duplication was 
inyolved in the intervening years between De Laval and Curtis. In 
point of fact no one prior to Curtis showed how such duplication could 
be practically done, and with good reason, for we now know that, 
in the absence of since discovered knowledge in the steam art, no 
such duplication was possible. At that time the knowledge of steam 
friction and rotation losses was not such as to make possible the util- 
ization of succeeding veloeity stages in impulse turbines. Indeed, 
before the possibility of such utilization could exist, a knowledge of 
steam friction and rotation was a sine qua non to determining the 
proper design of buckets of succeeding rows; and, in fact, the angles 
of the guide vane edges, and also the angles of the bucket of a sec- 
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ond and succeeding rows, dépend on the velocity of the steam at 
such point. Undoubtedly the proofs show that in 1895, Sosnowski, 
in a paper on De Laval's Turbine, read before the Civil Engineering 
Society of France, suggested the velocity-compounding of that tur- 
bine. He stated that the steam on leaving the first row of buckets 
could be redirected against the second row, and in this way steam 
velocity that would otherwise be lost could be utilized. But neither 
he nor any other engineer showed how this could be practically ac- 
complished. Public statement of such desiderata, in the absence of 
any solution, évidences the need of invention to answer it. And such 
inventive act had to await further knowledge in the steam art before 
it had any possible working basis. As said by one of complainant's 
witnesses : 

"It was not untll after the experlments of Odell In 1904, described in 
Stodola's Steam Turbine, page 134, and experlments by Stodola (see page 
130) that the Ios.ses due to steam friction and the rotation losses were suffl- 
ciently determined to enable a correct design of a single pressure stage im- 
pulse turbine having two or more velocity stages. ♦ * ♦ No practlcal use 
was made of the velocity-compounding suggestion, nor could hâve been made, 
until it was made by Curtis, when his pressure-compounding scheme made 
velocity-compounding feasible." 

And by another: 

"This plan of repeated application of a steam Jet to moving vanes, com- 
monly ealled 'velocity-compounding,' is novr known to hâve been always Im- 
practlcable when applled to a jet embodying kinetically the entire energy 
of the steam because of the very great friction losses involved when steam 
speeds were so very high. When thèse steam speeds had been suitably re- 
duced by pressure-staging, however, as now provlded In the Curtis spécifica- 
tion, the velocity-compounding o£ an impulse turbine became, for the first 
time, profitable and practlcable." 

Indeed, the seemingly inévitable loss of residuary potential velocity 
in the exhaust steam of a single impulse turbine was recognized by 
De Laval himself, for in an article by Olssen, published in the Swed- 
ish Engineering Journal, Teknisk Tids Krift, of February 11, 1893, 
and republished in a pamphlet distributed by De Laval at the Chicago 
Exhibition, is described the function of an ejector which partially ex- 
hausted the pressure within the chamber whereby supposed additional 
efficiency of the turbine was thought to resuit. Simply stated, the 
velocity compounding of Curtis' patent consists in venting the force 
of the steam jet on two or more successive sets of movable vanes in 
a séries of single, pressure-staged chambers, and Curtis for the first 
time instructed the art how, by means of suitably designed movable 
and stationary vanes, a jet could be efficiently carromed and recar- 
romed f rom successive movable to stationary vanes in such a chamber. 

In this connection two things should be borne in mind: First, that 
at the date of Curtis' invention, and indeed until some time thereafter, 
owing to the fact that the losses due to steam friction and rotation 
were not then known, the duplication of vanes — which is velocity- 
compounding — in the single staged high speed impulse turbine of De 
Laval was impossible ; and, second, that without such knowledge Cur- 
tis, by subdividing such impulse turbine into a number of pressure- 
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staged chambers, was able, in spite of the lack of such data and knowl- 
cdge, through the lessened speed he obtained by pressure-staging, to 
multiply the vanes — and thus velocity-compound — not in a single stage 
impulse turbine, but in the separate pressure-staged chambers of a 
subdivided impulse turbine. Why the effect of this double or triple 
division of a jet upon two or three vanes in a pressure-staged cham- 
ber is such as to make three such velocity-stagings reduce periphery 
speeds as much as nine pressure-staged chambers is to us inexplicable, 
but such is its really wonderful effect. 

Velocity compounding is thus set f orth in the patent : 

"I dellver the flowlng jet to a movable élément of the apparatus consist- 
Ing of one or more circulât ranges of vanes forming passages through which 
the jet passes, and in which its direction of flow is changea, so as to extract 
Its velocity wholly or largely, vyhereby the vis vlva developed in the nozzle or 
passage is wholly or largely converted into mechanical rotation. The fluid 
issues from this movable élément into a stationary passage, which is so pro- 
portioned as to convert a further deflnite amount of the pressure remaining 
in the fluid Into vis vlva, and which delivers the fluid in a jet to the second 
movable élément, eonsisting of one or more circular ranges of vanes, by which 
the direction of the flow of the jet Is ehanged, and its velocity is agaln wholly 
or largely extracted, whereby the vis viva developed in the intermediate 
passages is converted wholly or largely into mechanical power. The energy 
of the fluid may be converted into mechanical power in two or more such 
steps or stages, but it is essentlal that the various stages be so co-ordinated 
that the flow through the apparatus shall be contlnuous." 

This brings us to the question, Was Curtis' disclosure of thus pres- 
sure staging an impulse turbine alone, or the combining of such pres- 
sure staging with velocity-compounding inventive? After a patient 
and thorough study of this record, we are satisfied it was. When 
Curtis started the work which eventuated in this patent the steam 
turbine problem was involved in complexity and uncertainty. The 
pioneer work of Parsons and De Laval was based on machines wholly 
unlike in basic principle of opération, and this dissimilarity rather 
tended to confuse and mislead those who sought improvement in Unes 
common to both. Indeed, as noted in the earlier part of this opinion 
and justly stated by complainants' witness: 

" ♦ * • The successes and distinctive sphères of thèse two leaders tend- 
ed to lead away from the path CMrtis foUowed of blending the advantages 
and avoidlng the disadvantages of both. Each of thèse Inventors and those 
who foUowed the path of each would be led in the same way — had had too 
great success along his own Une to think of abandoning or fundamentally 
modifying or departing from the basic principle that had led hlm to success. 
Instead each naturally went ahead to perfect the détails devised to overcome 
the defeets developed by the application of his basic principle — De Laval in 
devising reducing gear, flexible shaft, and the réduction of speed by mass- 
compoundlng his worklng fluid ; Parsons turning to his balance piston against 
axial thrust in place of the medlan-steam introduction of his original dis- 
closure and striving to minimize clearance steam escapes. Designers, less 
original than thèse turbine leaders, naturally also looked at the art from the 
standpoint of one or the other of thèse men, and worked for a future along 
thèse Unes." 

The situation is in our judgment most fairly summarized by a wit- 
ness of complainants, who says : 

"The laws of steam action in thèse turbines was but dlmly percelved, ex- 
cept that speeds most be kept down; and, since, in tiie entire hlstory of steam 
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mbtora up to thàt date, the desâderatum had always been to get rotative 
speeds up, past expérience sen'ed only to puzzle rather than to help. The 
statè of public opinion at that date may be had by a glance over the pages of 
the papers by Mr. K. Sosnowski, civil englneer, presentcd to the Société 
d'Encouragement Pour L. Industrie Nationale in 1896 (revised and pubUshed 
in book form in 1897 under the title Roues et Turbines a Vapeur), which 
was generally accepted by later wrlters as historically sound. Almost every 
conceivable eombinatlon and arrangement had been proposed or tried, but 
more or less blindly, and with universal futility. AU that vs'as plain, as the 
resùlt of this, was that departure from Parsons or De Laval toward any 
novel prlnciple of action must call for a thorough redesign of the entire ma- 
chine and a departure into unknown territory." 

As we hâve seen, Parsons and De Laval were pioneers in their 
several sphères, but they did not block the way to further advance. 
Curtis' advance consisted in giving to the art a device which, by its 
construction and mode of opération, avoided difficulties individually 
incident to both Parsons' and De Laval's turbines. Compared with 
Parsons, he eliminated clearances and avoided axial thrusts ; com- 
pared with De Laval, he avoided the wasteful method of creating 
high speed initially and neutralizing it by reducing gears. Curtis, ob- 
taining low speed initially, extracted subsequently the whole working 
force of the steam. As compared with both, he mechanically com- 
pacted his working parts and space into smaller compass, and in his 
turbine disclosed a principle applicable, a's Parsons' was, to turbines 
of large size, and applicable, as De Laval's was, to those of small 
size. He gave the art a type of turbine which efficiently and for the 
first time showed working results différent from any theretofore dis- 
closed in the turbine art. We are clear in the conclusion that his de- 
vice was not thé work of a mère constructor in his art, but that of a 
reconstructor, who brought originality of conception, unlooked for 
and unsuspected lines of action and créative novelty in the disclosures 
he made. Thèse features, coupled with his departure from beaten 
paths, and the novel and useful results he obtained by methods not 
before known, évidence the inventive nature of his work. We hâve 
no hésitation in holding his patent valid unless anticipated. 

In taking up that question we limit ourselves to the measure of the 
scope of alleged anticipation in the prior art, contended for by one of 
respondent's experts, who said: 

"The true state of the art in 1896 Is that represented by Moorhouse, 
Harthan, Mortier, and Oe Laval, plus the same developed knowledge on 
which Curtis relies." 

Now there is no proof that any of thèse men, save De Laval, pro- 
duced a practical, efficient turbine, and there is a statement by the same 
witpess: 

"I do not know that the machines of HaTthan, Tournaire, and Moorhouse 
were ever put into practical use, nor do I know If at their respective dates 
the engineering knowledge as to steam flow through nozzles, etc., was adé- 
quate to permit successful practical use of thèse machines," 

— which virtually admits they did not A British patent. No. 144 of. 
1858, followed by an American one, was granted to the Harthans for 
a motive power eugine to be worked.either hy air or steam, "whereby, 
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the expansive and reactive force of the propelling medîum is brought 
into play." A study of this patent shows that the Harthans did not 
purport to disclose any new principle of opération, but their device 
was based on the form of their buckets and the gênerai arrangement 
of their machinery. If those features involved any new principle of 
opération, the patentées neither knew nor claimed it, or, indeed, any- 
thing save their peculiar bucket form, for they say: 

"We are aware that rotary engines, conslsting of wheels having a number 
of projections formed or fltted into their périphéries and actuated by the 
impingement of steam or air against such peripheral projections or chambers, 
hâve long been known in this country, and therefore we lay uo claim to the 
principle of such arrangement * • * tut what we conslder to be novel 
and original, and therefore claim * * * is, firstly, the System or mode of 
obtainlng motive power by causlng steam or air to impinge upon a séries of 
chambers with curveil hottoms arranged round a wheel, at or near the per- 
iphery thereof, as herein described." 

A study of the patent shows that thèse curved bottom chambers, 
which the Harthans regarded as peculiar to their wheel, are particu- 
larly described. Their device is described as made — 

" • * * with a number of peculiarly constructed projections forming 
chambers somewhat similar to the buckets of an overshot water wheel. 

* * * The bottom or lower part of each chamber is made of a curved 
or nearly semicircular form, the curve commenclng immediately at one slde 
of the moûth, and terminatiug in the same latéral line, so as to extend from 
side to side of the chamber, or in the direction of the axis of the wheel 

* * * a jet or jets of steam is or are brought to play into thèse spaces oi 
chambers enterlng therein nearly at a tangent to the perlphery of the wheel. 

* • ♦ The steam or air on issulng from the jet enters the spaces or 
chambers on one side, impinges against and passes over surfaces of the curvedi 
bottoms thereof, and issues out on the other slde of the spaces nearly in an 
opposite direction to that at which It entered, thus imparting its force to 
the wheel by pressure and reaction and causing it to revolve." 

Thèse and other références thereto show that the operative élément 
which characterized the Harthan turbine was the curved bottom of 
their chamber, and that ail other features to which allusion is made 
were mère incidents Uhereto. The device left no impress on the art 
during the years that passed before Parsons first utilized the turbine, 
and we are therefore warranted in accepting, as an explanation of its 
nonuse, the statement of one of complainant's expert witnesses, who 
says : 

"As to his simple impulse wheel, it is now common knowledge, and in 
Harthan's day was technlcal knowledge, that a jet from a converging nozzle 
could not couvert into kinetic form more than about 15 per cent of the 
energy potential in the steam. Hence the net efflciency of a wheel driven 
thereby could not exceed 10 or 12 per cent., a quite useless figure." 

It is contended, however, that Harthan's disclosed velocity-com- 
pounding in their wheel, and in support thereof attention is called to 
their language : 

"Fig. 6 represents a détail of a thlrd modification, where we propose to 
employ two wheels €G', each preclsely similar to the wheel In the last de- 
scribed arrangement, both of such wheels being fast on one shaft D. A 
space is left between the contiguous f ails of thèse wheels for the réception 
of four or more returning chambers d, d, the bottom of which are curved in 
a direction opposite to that of the bottoms of the. chambers o, e, Im th© 
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wheels. • • • The Jet on being flrst Introduced Implnges against the 
curved buttoms ot the chambers In the wheel c', and is then dlverted against 
the flxed chambers d, d, whence it is again dlverted onto the curved bottoms 
of the chambers in the second wheel o, and finally passes off by the escape 
pipe in the œanner descrlbed." 

To the lay mind and apart f rom ail expert spéculation in the matter, 
it would seem that when Harthan's single impulse wheel was not prac- 
tically efficient, a mère suggestion of employing two wheels, "each 
precisely similar to the wheel in the last described arrangement," would 
tend rather to duplicate than eliminate the objections to the one. But 
laying aside this simple lay view and taking up the spéculative one, it 
seems to us that the very most that may be said of Harthan's is the 
statement of Stodola in the 1910 édition of Die Dampfturburen, that 
the— 

"predecesaors of Oiirtis are John and Ezra Harthan In thelr Engllsh patent. 
No. 144 of 1858 (Fig. 695). The use of two velocity stages in an impulse 
turbine is hère for the first time clearly proposed, the enlarging of the cross- 
section, and, moreover, even the divisions of the drops in pressure are par- 
ticularized." 

[3] But assuming they were predecessors, wherein did they précède 
Curtis? Stodola says they suggested for the first time the use of two 
velocity stages in an impulse turbine. But there are some inventions 
the inventive élément of which consists in the conception of the novel 
abstract idea as contrasted with others wherein the invention consists 
in the practical means of applying what had theretofore been but a 
mère abstract idea. In the former the conception of the abstract idea 
necessarily involves the détails of utilizing it. In the latter it does not. 
Hère, as Stodola says, the Harthans for the first time may hâve clear- 
ly proposed two velocity stages in an impulse turbine, but, coupled with 
the proposai were no practical, efficient means of obtaining such stages, 
and tested by the common-sense truism, "By their fruits ye shall know 
them," we are unable to find in the disclosures of this patent, or by 
any results flowing therefrom, anything to minimize the value of the 
work of such men as Parsons, De Laval, and Curtis, who entered a 
field that, inventively, was barren. Nor does it serve to minimize the 
work of thèse men to say there was no call for high speed turbines, 
and therefore the quiescence of the art from Harthans to Parsons 
has no significance. For it will be observed, as the current of events 
narrated above shows, that when the call for turbines came Parsons 
had years and years of patient pioneer work in the field of reaction 
turbines following even the grant of his patent, before it was com- 
mercially and successfully applied, while in the impulse field De Laval's 
work was, as we hâve seen, so revolutionary that his disclosure was re- 
garded as an impossibility by the patent authorities. In the face of 
the expenditure of such subséquent study and effort by engineers of 
ail countries, to now contend that the vital features of pressure-staging 
and velocity-compounding were anticipated, disclosed, and utilized by 
Harthans in a fruitless patent, wherein the only characteristic claim 
was for curved bottom buckets, is a contention to which we cannot 
assent. On the contrary, we adopt, without hère discussing the reason- 
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ing and illustration thereto wàrranting, the contention and conclusions 
of a witness for complainants, who says : 

"As to Harthan's veloclty compounded wheel, even If It were equlpped 
with a De Laval nozzle, It could not be passably efficient when buUt aecord- 
Ing to Harthan's Instructions. Harthan spécifies that the two wheels, and the 
Intermediate guides as well, are to be alike; whereas It was well known, 
even in 1858, that abstraction of vis vlva in successive stages can be ac- 
compUshed efflclently only when the first, second, and third sets of vanea 
are markedly dissimllar. * * * As to Harthan's llst of possible modifica- 
tions, he plalnly classes them of quite Incldental value. AU but the last we 
now know to be trivial in their Import As to the last suggestion for the 
connection by plping of a number of separate casings, In eaçh of which ro- 
tâtes an impulse wheel, through whlch easlngs the steam passes in séries 
from boiler to condenser, * ■* • we now know that such a séries of 
turbines would be practically- Inoperatlve. Its adjustments of relative pres- 
sures and speeds would be such unstable equilibrium that the slightest of 
the ordinary variations in actual service would put it out of commission. 
* ■* * In contrast with thls, Curtis' Invention, as disclosed In patent 566,- 
969, lay in flrst deflning the problem In hand as the simultaneous réduction 
of wheel speeds, steam leakage, and delicacy of structure, and then in de- 
Bcrlbing the combination of pressure staging with Impulse action, aided by 
veloclty compoundlng as the means thereto." 

We next turn to the American patent to Moorhouse, No. 195,630, of 
1877, for which same device his British patent of 1876 was granted, 
which is alleged to anticipate the pressure staging of Curtis. There is 
no statement in the patent as to whether Moorhouse's principle of op- 
ération was to be applied to reaction or impulse turbines, and whether 
he made use of the pressure or velocity of the steam. There is no 
référence anywhere to any jet, or impulsive action of steam. On the 
contrary, that his turbine was operated by pressure différence, rathei 
than by velocity, is indicated where he says : 

"The openlngs in the dlviding plates between the several eompartment>< 
are arrangea so that the drivlng fluid. In its passage through them, opérâtes 
upon the vanes or buckets upon the turbine wheel In the compartment Into 
whlch It is passing, and the turbine wheel is thus with a force proportioned 
to the différence m pressure of the drivlng fluid In the two compartments. 
By the novel arrangement described, the différence of pressure between each 
two adjolning compartments is comparatively small, and it is thus possible 
to actuate the turbine wheels and the drlvîng shaft at a moderate speed, 
whlch Is impracticable where hlgh pressure steam is used to drive a single 
turbine." 

He further adds : 

"If steam of 96 pounds per square Inch Is admltted through the Inlet 
pipe h, the openlngs in the first dividlng plate are of such area that Its 
pressure is reduced to 92 pounds In the second compartment; and In its 
passage It drives the first turbine wheel wlth an efCectlve pressure of 4 
pounds per square inch only. In the same way it passes through ail the other 
compartments In succession, its pressure being reduced 4 pounds per square 
Inch in each, but its volume being increased proportionately by expansion." 

In the British patent Moorhouse states the drop in pressure is one 
not only to the area openings, but as well to the compartment capacity, 
saying — 

"the openlngs being of such area, and the compartments of such relatlvâ 
capacity, that the steam expands to a calculated extent in its passage." 
211 F.— 10 
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But not only does this strongly suggest that Moorhouse's was a 
reaction turbine, but in his British patent he refers to the description 
he bas given in language which can be predicated on a reaction, but 
not on an impulse turbine, which, as we hâve seen, to be efficient can- 
not travel at over half the speed of the impelling steam. That lan- 
guage is : 

"It is not necessary that the turbine wheels should be made to travel at 
the same speed as the steam which actuates them, as assumed m the fore- 
going description." 

It is true the language following: 

"They may be made to travel at a less speed than that of the steam, and 
very good results may be obtaiued when the velocity of the wheels is half 
that of the steam," 

■ — might be applied to an impulse- turbine, as contended by respondent's 
experts ; but, as it is undoubtedly ref érable as well to the reaction 
turbine of his "foregoing description," we think it would be a strained 
construction to apply the language in its juxtaposition to any other 
type of turbines, and Stodola, page 83, says : 

"Moorehouse (Flgs. 169 and 170) counts only upon pressure stages." 

We, therefore, conclude that whatever principle of opération Moor- 
house had in view, he threw no light on applying it to an impulse tur- 
bine. And this conclusion as to impulse turbines becomes more sig- 
nificant when the Moorhouse patent is considered with spécial référ- 
ence to De Laval's type of impulse turbine, of which type the Curtis is, 
as we hâve seen, an improvement. For it must be conceded that what- 
ever principle of pressure-staging Moorhouse disclosed, anything he 
disclosed was not applicable to the high speed impulse turbine which 
De Laval produced by his nozzles where there is no pressure différence 
at the inlet and outlet ends of the moving vanes, for, prior to De 
Laval, as we hâve seen, no one (and of course, Moorhouse) dealt with 
the then unknown condition of a pressure drop created solely in the 
nozzles. And, indeed, Gentsch, who in his Dampfturburen (an author- 
ity quoted by one of the respondent's witnesses as "a well-known 
member of the German Patent Office and a very high authority on 
steam turbines"), while classifying Moorhouse's turbine as an impulse 
one, wholly disassociated him and other designers from the De Laval 
type, saying: 

"The steam which expands outside the nozzles, and which in the free jet 
wheels is mostly made to perform work during the period of expansion, is 
able to eonvert only a small portion of its pressure energy into current 
energy, so that the working of the velocity turbines hitherto discussed has 
not given a satisfactory economical resuit. * * * A better state of things 
was produced for the first time by the invention of De Laval." 

Finding, then, as we do, that the disclosures of the Moorhouse pat- 
ent had no helpful bearing or practical effect on the impulse turbine 
art, and supported in that conclusion by the f act that its vagueness is 
such that f air-minded witnesses in this record greatly differ as to what 
its disclosures really are, we are not warranted in attributing to it any 
elïect in the way of vitiating, or even minimizing, the work of Curtis. 
We pass on to the Mortier article. 
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In 1890, Râteau, a French savant, read before thé Society of Miner- 
ai Industries of France, two papers on the Parsons' turbine, which had ' 
been lately exhibited at the Paris Exposition. In his first paper Râteau 
discussed that turbine, stating its advantages and disadvantages. Sev- 
eral members expressed their views upon it, following whom M. Mor- 
tier stated "that this form of motor utilizes the complète expansion of 
steam," whereupon the président inquired "What advantage is gained 
by using the steam in the form of velocity instead of using it in the 
form of pressure ?" Mortier's subséquent remarks were evidently pre- 
pared with référence to this question, and in order to gather their sig- 
nificance, it is important to détermine what the president's question rais- 
ed, and how it was understood by those présent, and how it was acted 
upon. That it meant a comparison of the worth of a reciprocating en- 
gine and some turbine is clear. But what turbine? Respondent con- 
tends it covered impulse turbines. We cannot accède to this view. 
The question was raised by the président, not by Mortier, and, as we 
hâve seen, was called forth by the assertion of Mortier, who was ap- 
parently completely satisfied with the Parsons turbine: "This motor 
utilizes the complète expansion of steam." Mortier was seeking or 
suggesting no other form or type of turbine, and the président, then, 
in substance, put the question as one between the Parsons turbine and 
a reciprocating engine. Certainly Râteau so understood the question, 
for he answers "that he intends to treat this question and to complète 
his communication (which was based wholly on the Parsons turbine) 
at a future meeting" ; and the society so understood, for its minutes 
State : 

"Order of the day for the meeting of Aprll 12, 1890: The Parsons' Steam 
ÏTirbine." 

Moreover, Rateau's subséquent paper was based on the question be- 
tween Parsons and the reciprocating engine, opening with the state- 
ment: 

"I wish to-day to enter upon some considérations, theoretical for the most 
part, which will permit me to compare this new kind of motor with ordinary 
steam engines and to arrive at an estimate as to the probable future in store 
for it." ' 

As if to emphasize and limit himself to this single issue, he an- 
nounces his satisfaction with the Parsons machine, saying: "New 
types will undoubtedly succeed one another, and there is reason to ex- 
pect within a short time the complète solution of the question already 
ûtly answered by the Parsons System," and disposed of another type 
(Dow's) lately introduced, which he estimâtes as " * * * inf erior, 
from varions points of view, to that of M. Parsons," and of which 
" * * * in its présent condition the System would not be of a nature 
to be widely introduced in pracfical industry." He then takes up the 
Parsons, as the turbine basis of comparison with a reciprocating en- 
gine, and States his conclusions, which need not be quoted. 

The minutes then state, "Continuing the preceding communication, 
M. Mortier gives the following information on the same subject." 
Without çntering upon a discussion of Mortier's statements and cal-' 
culations, it sufficés to say that to us the inhérent proofs of the pro-' 
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ceedings show that they are directed to the Parsons type, which, as we 
hâve seen, was a reaction turbine. There was nothing in the subject 
before the society to suggest the introduction or discussion of impulse 
turbines. That meeting was discussing a particular reaction turbine; 
it was practical and efficient ; the society had seen it operate. It was 
the contrast of this practical device with steam engine practice that 
body was discussing. There was no necessity for discussing impulse 
turbines, for no one had then produced one that was practical and ef- 
ficient. And, as we hâve seen, no engineering basis of fact existed 
prior to De Laval for any spéculation as to the future of the impulse 
turbine. If the striking effects of pressure-staging and velocity-com- 
pounding impulse turbines, which afterwards gave them efficient work- 
ing value, were then realized and disclosed by M. Mortier's paper, he 
neither claimed them in his paper, his subséquent acts wère in conflict 
with such a claim, and the engineering world ignorantly suffered years 
to pass, and misguided efforts, in other directions, to be made in the 
face of such disclosures. Indeed, if Mortier's address be assumed to 
apply to impulse turbines and to disclose Curtis' mode of overcoming 
their failings, Mortier's subséquent acts are inconsistent with such as- 
sumption. When he subsequently took up the subject of minimizing 
steam speed it was not, as shown by his two French patents of 1894 
and 1895, on the principle of opération now alleged to hâve been dis- 
closed by him, to wit, the principle of eliminating such speed, but on 
the principle of controlling such speed by mixing live steam with hot 
water or exhaust steam. This System, which as now known resulted 
in a loss of from one-half to three-quarters of available steam energy, 
shows that Mortier, instead of anticipating Curtis in his disclosure, fol- 
lowed in the lead of those inventors of whom Stodola said : 

"The majority of the older patents showed lack of knowledge of the lawa 
of steam flow. One idea especially led Inventors on, In spite of constant fail- 
ure, to decrease the velocity of the steam hy mixing it with fluids or gases." 

[4] We next turn to the question of infringement. The disclosures 
of Curtis' patent, as we hâve seen, consisted, broadly stated, of pres- 
sure-staging an impulse turbine, the velocity-compounding thereof and 
the abstraction, at each passage of the steam, of substantiall^ ail or 
the principal part of the vis viva developed at the preceding stage. 
Without discussing the proofs in détail, we may say we find thèse 
features in the respondent's turbines. The proofs show the proposais 
made by them to the government for equipping certain vessels with 
turbines and a guaranty that certain results will be obtained. We 
are warranted there from in assuming the respondents meant to com- 
ply with their représentations and contract guarantees, and, in the 
absence of any proof by them tending to give the court light on ex- 
actly what form of turbine they are constructing, we are, under the 
authorities (Peifer v. Brown [C. C] 85 Fed. 780; Celluloid Co. v. 
Ariington Co. [C. C] 85 Fed. 449) justified in resting on the proofs 
of complainants before us. Thèse show that the principle of opéra- 
tion of respondents' turbine is distinctively impulse, that it is multi- 
pressure-staged, having 32 pressure-stages, 12 stages having two ve- 
locity rows each, and 20 stages one row each. On the same shaft is 
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Hiounted also a reversing multi-pressure-staged turbine having three 
pressure stages with two velocity rows each, and the rest with one. 
We agrée with the déductions drawn by complainants, based on cal- 
culations on data as to bucket speed and steam speed furnished by 
complainants' witnesses, that the abstraction of vis viva by respond- 
ent's turbines is substantially and practically complète, the unused ve- 
locity amounting to 2.29 per cent, the energy, and this conclusion is 
confirmed by the standard of efficiency guaranteed to the govemment 
by the respondent under the designed full speed conditions. That 
when operated under other conditions such turbines might abstract 
lesser amounts of vis viva does not free the turbine of its infringing 
character. Being designedly made capable of infringement, its ca- 
pacity to so infringe warrants the conclusion that it does infringe. 
It is contended, however, that infringement of the Curtis patent is 
not established unless there is an absolute and total abstraction of 
vis viva. We find no warrant for this contention in the spécification 
or claims of that patent, and we find no ground in reason or ther- 
modynamic practice for such extrême contention. The économies of 
fuel, power, and indeed ail motive mechanism, are necessarily only 
approximately perfect. Waste, loss of motion and power are incident 
to ail mechanical, thermal, and motor opérations, and the effort is to 
reach substantial, practical results rather than absolute, theoretical 
ones. And such substantial abstraction was the measure Curtis dis- 
closed in his spécification. 

"My object Is to derelop mechanical power from steam or other elastic 
fluid under pressure by iitilieing a large proportion of its vis viva in a tur- 
bine, whose speed of rotation shall be low. * « * i deliver the flowing 
jet to a movable élément of the apparatus consistlng of one or more circular 
ranges of vanes formlng passages through whlch the jet passes and In which 
the direction of flow Is changed, so as to extract its velocity whoïly or large- 
ly whereby the vis viva developed in nozzle or passage is wholly or largely 
converted into mechanical rotation." 

And the same thing is embodied in several claims in the words: 

"Sald vanes being adapted to abstract at each passage therethrough sub- 
stantially ail or the principal portion of the vis, viva developed at the pre- 
cedlng stage." 

In the same way we find no warrant in the patent for restricting the 
nozzles or passageways to the expansion pipe. We hâve already point- 
ed out earlier in this opinion that the patentée stated parallel and 
diverging nozzles were alternative constructions. It is contended, how- 
ever, that Curtis by his définition of expansion nozzles in another ap- 
plication to which this patent refers so restricted himself. But the 
fact is that this définition was not originally embodied in that applica- 
tion, and its subséquent introduction in such former application was 
for reasons involved in that particular application. Just principles 
of construction do not necessitate it, being by mère gênerai référence 
specifically applied to a patent which expressly negatived, both in spéc- 
ification and figures, any such restricted meaning. The partial peri- 
pheral introduction of the steam has been emphasized in complainants' 
testimony as a feature of marked advantage in impulse turbines, and 



130 2H FBBBRAL RBPORTBR 

whch distinguished them from the réaction type. In his spécification- 
Curtis lays stress on this feature as one characteristic of ail his pas- 
sages, and as distinguished from introduction in annular form, say- 
ing : 

"It is the design of my présent Invention, as of the apparatus of my prier 
application referred to, to employ at the dellvery end of the nozzle and In 
the worklng passages a 'jet' of steam or other elastic flvild, i. e-, a practically 
solld stream of fluld having an oblong form in cross-section, whose thickness 
bears a considérable proportion to its width, so that its cross-sectioiial area 
will be large compared with its perimeter as distinguished from an annular 
film of elastic fluld whose cross-sectional area is small compared with its 
perimeter. By this means the frictional retardation is greatly reduced and 
the etilcieney is largely increased." 

It is manifest, therefore, that a turbine which while it delivers "a 
fluid jet to a portion of the vanes within the first shell," but not to 
the succeeding ones, does not infringe a claim, one of the éléments 
of which is "intermediate passages Connecting the différent shells to- 
gether and delivering the fluid jet to a portion of the vanes of the dif- 
férent sets in succession." Gauged by thèse gênerai conclusions, we 
find that, with the execption of the seventh and tenth, ail of the 
claims charged are infringed. 

[6] We next tum to patent No. 595,435, the first, second, third, 
and fourth claims whereof are alleged to be infringed. The object 
of Curtis, as stated in his application, was — 

"to produce an elastic turbine operating under conditions of hlgh efflciency 
in which variations in speed may be eftected without great variations in the 
efficiency of opération." 

This he accomplished by constructing and arranging the fluid pas- 
sages of the turbine and their connections in such a way that the 
elastic fluid may be caused to traverse the movable vanes a greater 
or less number in succession. He states: 

"The gênerai plan of the elastic-fluid turbine being such as is described in 
patent No. 566,969, Issued to me September 1, 1896." 

The proof s show that for efficient opération the vane velocity should 
be about' one-half the velocity of the steam action upon the vanes 
where the velocity is abstracted by a single set of vanes, and in like 
proportion if the velocity is fractionally abstracted by two or more 
sets of vanes, velocity compounded, and consequently, generally speak- 
ing, the vane velocity should be higher the f ewer the number of stages 
into which the pressure drop is divided. This principle is used by 
Curtis, whose device, shown in the accompanying figure 1 is so ar- 
ranged that the number of stages into which the pressure drop is 
divided may be varied according to the rotary speed at which it is 
desired the motor should be driven, a less number of stages being 
used for higher speeds, and a greater number for lower speeds. The 
wheels or sets of vanes, which are described as mounted on a com- 
mon shaft, are contained in separate casings, and the steam from the 
boiler is delivered to the nozzle /, to act upon the vanes in the first 
casing, in which the pressure is lower than in the boilér, and from 
which the steam passes by passage JV through the nozzle /, in passing 
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through which it expands and acquires velocity and enters the sec- 
ond casing, to act upon the wheel vanes therein, and so on to the third 
and fourth casings, from which the fuUy expanded steam is dehvered 
through the exhaust passage Q. Provision is made for controUing the 
steam passages so that the steam may be made to hâve a less number 
of expansion stages, this provision being shown in the foregoing 
figure as afforded by the exhaust passages RST, each provided with 
a shut-off valve. Thèse passages respectively communicate with the 
Connecting passages NOP, between the successive stages so that, if, 
for example, the valve and exhaust passage T is open, the steam will 
exhaust at the end of the third stage, and the fourth stage and parts 
pertaining thereto will be eut out of action. By the division of the 
pressure drop into three stages, the velocity of each stage will be 
increased as compared with that produced when four stages are used, 
being about four-sevenths instead of one-half of the velocity due to 
the total drop. Similarly, if the valve in the passage S were opened, 
steam would exhaust at the end of the second stage and the velocity 
in the two stages would be about five-sevenths of that due to the total 
drop, and if the valve in the passage R were opened the entire pres- 
sure drop would be used at a single stage, giving a steam velocity, 
and consequently an efficient wheel velocity, almost double that pro- 
duced when the four stages are used. It will thus be seen that what 
Curtis really disclosed is simply taking and equipping with cut-ofï de- 
vices, a multi-staged turbine of the type of the patent we hâve al- 
ready described, and fitting it with devices whereby différent cham- 
bers could be operated or by-passed as desired. The particular means 
employed by him are embodied in claim 6, which is not charged to be 
infringed. Assuming, for présent purposes, that such device is pat- 
entable, and that Curtis is entitled to a monopoly of a spécifie device 
embodying a combination of parts as will control the use of the sev- 
eral chambers of a turbine, it does not follow that he is entitled to 
such generic claims as are hère involved, and which, if sustained, would 
give him a monopoly of ail turbines using controllable passages where- 
by the steam is made to act upon movable vanes a greater or less 
number of times in succession. In view of the recognized practices 
of steam control and the spécial character of Curtis' device, it would 
be a perversion of patent law and principles to make this control de- 
vice of his a basis lor monopolizing the whole field of steam passage 
control by inclusive claims such as are hère involved. Accordingly, 
we hold thèse four claims invalid. 

[6] It remains to consider another question presented by the rec- 
ord. The infringement complained of is referred to in paragraph 21 
of the bill, whidi avers that défendant did, before the beginning of 
the suit^ 

" ♦ • • oflfer In writing, accompanied by plans and spécifications, to make 
for, and to sell to, the United States government, elastic-fluid turbines for 
propelling stiips — or, In other words, for marine propulsion other tban auto- 
mobile torpedoes — employing and contalnlng the inventions set forth in each 
and ail of the several letters patent; that the ofCer so made by the défend- 
ant bas been accepted by the United States government; that the défend- 
ant is at présent, under contract to make such infringing elastie-fluid tur- 
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bines; that the work ot construction of such infringlng turbines is now be- 
Ing proceeded with by sald défendant within the eastem district of Pennsyl- 
«•anla, and elsewhere In the United States, for the purpose of fumishing the 
same to the United States govemment under the said contraet; that ail of 
sald acts and dolngs by the défendant hâve been and are without lleense or 
allowance, and against the will of your orators, and in violation of their 
rights ; and that the défendant is threatening to carry on its aforesaid acts 
to a large extent in violation and infringement of the rights and privilèges 
of your orators, and to their great and irréparable loss and injury," etc. 

Accordingly, paragraph 23 prays défendant may be decreed to ac- 
count and pay over ail such gains and profits as hâve accrued or 
may accrue "by reason of any such infringement," and also account 
for and pay over ail damages sustained or to be sustained "by the said 
unlawful acts"; and a perpétuai injunction is prayed to restrain the 
défendant from "directly or indirectly making, constructing, using, 
vending, delivering, working, or putting into opération or use, or in 
anywise counterfeiting or imitating, the said several inventions, or in 
any elastic fluid turbines made in accordance therewith, or like or 
similar to those which the défendant has contracted to make for the 
United States government in infringement of the said several letters 
patent," etc. 

It is also prayed— 

"that any elastic-fluid turbines or parts thereof infrlnging any or ail of 
the sald several letters patent mentioned, and which may be in the posses- 
sion of the défendant, shall be destroyed, or delivered up to your orators or 
an oflicer of this court to be so destroyed." 

The biU also prayed formally for a preliminary injunction, but no 
motion was made for this relief. Since the litigation began, the two 
torpédo boat destroyers referred to hâve been fînished and deHvered to 
the government, and the plaintiffs do not now ask that the decree 
shall in any wise be directed against thèse vessels, or against the gov- 
ernment in respect thereof. The bill contains no averment that the 
défendant is building or threatening to build infringing turbines for 
commercial use; only certain ships of war are involved in the suit; 
and, for reasons to be briefly stated, we are of opinion that no in- 
junction should now be granted. We do not agrée that the court 
below should hâve dismissed the bill for want of jurisdiction. Neither 
the United States nor one of its ofificers is a party défendant, but the 
suit is brought solely against a private corporation that had contracted 
to do certain public work. 

The bill was filed in 1909, and we think there was then no doubt 
that the court below had the right to entertain it. It had been much 
debated, and had been variously determined, how far an injunction 
might interfère with the acts of government officers, who in their 
officiai capacity were infringing or were threatening to infringe the 
rights of patentées. The Suprême Court had refused to permit a 
plaintiff to interfère with property owned by the government and in 
its actual possession, but no such décision had ever been made con- 
cerning property that was still in the course of préparation for public 
use by a contractor with the government. The facts in Dashiell v. 
Grosvenor, 13 C. C. A. 593, 66 Fed. 334, 27 L. R. A. 67, présent this 
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situation as nearly as any other case, and it may be worthy of note 
that the Suprême Court took jurisdiction of that dispute on the mer- 
its, and decided the question of infringement. On the face of such 
a bill as is now presented, the controversy is primarily between in- 
dividuals, and no reason is perceived why the équitable jurisdiction 
of a court does not attach. There may be sufficient reasons of public 
policy to induce the refusai of relief by injunction, either at a pre- 
liminary stage or after final hearing; but this is a separate question, 
distinct from the principal matters of dispute, and does not operate 
retroactively to take away the power of the court to hear and déter- 
mine the controversy on its merits. The relief to which a plaintifï 
woul3 ordinarily be entitled in a suit between individuals may be 
denied in a particular case for spécial reasons, as it may be denied 
where no question of public policy can possibly arise; but, we re- 
peat, this of itself does not oust the court of its équitable jurisdiction 
to hear and décide the suit. 

But since the suit was brought, the act of 1910 has been passed, 
and has been interpreted by the Suprême Court in the récent case of 
Crozier v. Krupp, 224 U. S. 290, 32 Sup. Ct. 488, 56 L. Ed. 771. This 
stalute, we think, furnishes a practical solution of the questions aris- 
ing upon this branch of the case. Even if the plaintifïs did not dis- 
claim the désire to interfère with the government's possession of the 
vessels, there is no longer any ground upon which a final injunction 
can be properly rested, even in a suit against a contractor with the 
government, where the dispute concerns such property as vessels of 
war. If the United States has infringed, or shall hereafter infringe, 
the patents that we hâve been considering, the act of 1910 permits the 
plaintifïs to sue in the Court of Claims. Crozier v. Krupp, supra. 
And if the défendant shall undertake to infringe hereafter by making 
ofïending turbines for commercial use, relief can be obtained by an- 
other suit. 

The plaintiflfs are entitled to a decree sustaining patent No. 566,969 
so far as indicated in the foregoing opinion, and ordering an account, 
but an injunction will be denied. Accordingly, the decree entered in 
the District Court is now reversed, with the costs of this court, and 
the case is remanded, with instructions to enter a decree in accordance 
with this opinion. We leave the question of costs in the District 
Court to be disposed of by that tribunal. 
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ELECTRIC STORAGE BAÏTEBY 00. v. PHILADELPHIA STOBAQE 

BATTERY 00. 

(District Court, B. D. Pennsylvania. January 27, 1914.) 

Ko. 741. 

1. Patents (§ 311*) — StiiTS fob Infringement — Spécial Défenses. 

Under Rev. St. § 4920 (U. S. Comp. St. 1901, p. 3394), which provides 
that tlie défendant, in a suit for infringement, may, on 30 days' notice, 
prove certain spécial défenses' under the gênerai issue, or may plead such 
défenses and give proof thereof under like notice in the answer, sucli dé- 
fenses not pleaded, and in the absence of tlie required notice will not be 
considered if objection is made, or where there is nothing to indicate that 
complainant bas waived bis rigbt to notice. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 541, 542; Dec. 
Dig. § 311.*] 

2. Patents (§ 328*) — Validitt and Infringement — Stoeage Batteky. 

The Dodge patent, No. 1,000,330, for improvements in secondary or stor- 
age batteries, consisting of a wood separator, which Las previously been 
treated as described in the spécification, to deprive it of such of its con- 
stituents as would deleteriously attack lead when subjected to electro- 
lytic action, while leaving those constituents which beneflcially affect a 
négative pôle plate, was not anticipated, discloses patentable Invention, 
and is valld, also held infrlnged. 

3. Patents (§ 62*) — Evidence of Anticipation — Measuke or Proof Re- 

quired. 

When an unpatented device, the existence and use of which are proven 
only by oral testimony, Is set up as a complète anticipation of a patent, 
the proof sustainlng it must be clear, satisfactory, and beyond reasonable 
doubt. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 78; Dec. Dig. 
§ 62.*] 

In Equity. Suit by the Electric Storage Battery Company against 
the Philadelphia Storage Battery Company. On final hearing. Decree 
for complainant. 

Augustus B. Stoughton, of Philadelphia, Pa., for plaintifï. 
Cyrus N. Anderson, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. This suit is based upon the alleged 
infringement by the defendarit of a patent to Norman ]3odge, assignor 
to the Electric Storage Battery Company of Philadelphia, No. 1,000,- 
330, for improvements in secondary or storage batteries. The appli- 
cation was filed June 9, 1904, and the patent issued August 8, 1911. 
As set out in the spécification : 

"The objeet of the invention is to provide a satisfactory and efficient wood 
separator and to provide for treatlng the same in such a way as to make it 
practically successful in its application to lead storage batteries." 

The single claim in the patent calls for : 

"A storage battery separator consisting of a sheet of fine grain wood havlng 
its natural structure and containing its cellulose and fibrous constituents and 
constltuting a dlaphragm impervious to battery sédiment and primarlly depriv- 
ed of such of its constituents as would deleteriously attack lead when subjected 

•For other cases see same topio & § nttmbeh in Dec. à Am. Digs. 1907 to date, & Rep'r Indexe» 
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to electrolytic action and retalnlng such of its constltuents as beneflcially af- 
fect a négative pôle plate." 

Ref erring in the spécification to the term "such of its constituents 
as would deletericusly attack lead," the spécification recites : 

"The wood separator wMch Is adapted to constitute a diaphragm impervi- 
ous to battery sédiment is primarUy deprived of such of Its constituents and 
wood acids as would in the opération of a battery attack lead. Acetic acid 
is a type of the wood aclds referred to, and il the latter were présent they 
would in the opération of the battery either attack the positive lead pôle 
plate, causing its dislntegration, or perhaps by oxidation escape without do- 
Ing injury, but the only successful course is to primarily deprive the wood 
of such acids." 

The spécification then describes two ways for the accompHshment 
of the resuit : First, the wood is soaked in a sulphuric acid water solu- 
tion of, for example, 1.2 spécifie gravity at normal température for 
two days, more or less; and, second, the wood is soaked in an alka- 
line solution, such as a 3 per cent, solution of caustic potash, at normal 
température, for about 24 hours. Subsequently the wood is washed 
as in running water for 48 hours, more or less. 

Referring to the language in the claim "such of its constituents as 
beneficially aftect a négative pôle plate," the spécification recites : 

"Although the wood is by the described treatment deprived of certain of 
its constituents, still it retains others of its constituents, some or ail of whlch 
beneficially aiïect the opération of the battery, more particularly in respect 
to the capacity and life of the négative pôle plates." 

Referring to the "fine grain wood" mentioned in the claim, the spéci- 
fication mentions bass, birch, cherry, white pine, poplar, and Oregon 
pine as types of such wood. 

The défense set up in the answer is that the patent is invalid for lack 
of patentable novelty on account of the prior art, for lack of patentable 
subject-matter, in that the patented separators were known and used 
in the prior art, and for Want of invention. The answer dénies in- 
fringement. 

To establish the défenses set up 'in the answer, the défendant has 
introduced évidence consisting of prior patents, printed publications 
of the complainant, in which it is alleged the subject-matter of the 
patent is» described, évidence of prior knowledge and use by employés 
of the Helios-Upton Company and its officers and customers, and prior 
knowledge and use by complainant and its employés and by other cor- 
porations. 

[ 1 ] Bef ore discussing the construction of the patent, two of the dé- 
fenses discussed in the defendant's brief and at the argument and 
arising under section 4920, Rev. St. (U. S. Comp. St. 1901, p. 3394), 
will be considered. They are stated in the defendant's brîef as fol- 
lows : 

(1) Invalidity in that, for the purpose of deceiving the public, the 
description and spécification filed by the patentée in the Patent Office 
was made to contain less than the whole truth relative to his invention 
or discovery. 

(2) Invalidity in that, for the purpose of deceiving the public, the 
description and spécification filed by the patentée in the Patent Office 
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was made to contain more than is necessary to produce thc desired ef- 
fect. 

Section 4920 provides that thèse défenses, inter alia, may be proved 
at the trial as spécial matter, where the défendant has given notice in 
writing to the plaintiff or his attomey 30 days bef ore trial. The final 
paragraph of thc section provides : 

"And the llke défenses may be pleaded In any suit In equlty for relief agalnst 
an alleged Infringement ; and proofs of the same may be glven upon like no- 
tice In the answer of the défendant, and wlth the llke effect" 

The défendant did not plead either défense. 

Thèse statutory défenses are based upon the purpose of deceiving 
the public. No testimony was introduced by the défendant to sustain 
either défense or to show that there was any purpose on the part of 
the complainant or patentée of deceiving the pubHc. The purpose of 
section 4920 is to give the complainant notice of what he is to meet at 
the trial. If, without such notice, évidence is introduced at the trial or 
during the taking of testimony to support a statutory défense not plead- 
ed, such évidence will be stricken out and not considered by the court, 
if proper objection is made. While évidence of matters of spécial 
défense not pleaded in the answer will be considered, where relevant, if 
the évidence relating thereto has not been objected to at the time of 
the hearing upon the ground of waiver of notice, I think it is not writh- 
in the purpose or spirit of section 4920 to consider, at final hearing, 
défenses of this nature without notice, where there is nothing to indi- 
cate that the complainant has not waived its right to notice. The con- 
sidération of the case will therefore be confined to the défenses set up 
in the answer upon proper statutory notice, or otherwise raised by the 
pleadings. 

[2] As stated by defendant's witness Paige: 

"The problem presented in the patent In suit is to deprlve a pièce of wood 
of acetlc acld or the constltuents of the wood from which acetlc acid may be 
formed." 

It will be seen that this statement does not cover the whole problem. 
Under the claim of the patent, we find that it consists of a sheet of 
fine grain wood, 

(a) Having its natural structure, and • 

(b) Containing its cellulose and fibrous constltuents, and 

(c) Constituting a diaphragm impervious to battery sédiment, and 

(d) Primarily deprived of such of its constituents as would delete- 
riously attack lead when subjected to electrolytic action, and 

(e) Retaining such of its constituents as beneficially aiïect a négative 
pôle plate. 

It is conceded that wooden separators in secondary batteries are not 
new. They had been in gênerai use, perforated, or impervious to bat- 
tery sédiment, for a length of time considerably more than two years 
prior to the filing of the application for the patent. The difficulty in 
the use of wooden separators consisted principally in the action of the 
sulphuric acid or electrolyte upon the incrusting substance of the wood, 
known as lignone, the effect of which is the formation of acetic acid, 
which attacks the positive plates of the battery and destroys its effi- 
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ciency. The object of the defendant's patent is to produce a separator 
impervious to battery sédiment (thus avoiding short circuiting), from 
which such of its constituents (to wit, constituents forming acetic acid) 
as deleteriously attack the lead are primarily removed (that is, removed 
prior to the use of the separator in the batter)'). It appears to be con- 
ceded by both parties that, after a portion of the substance producing 
acetic acid is removed, the rétention in the separator of the remaining 
portion is bénéficiai to the négative pôle plates of the battery. The 
patentée, accordingly claims a separator primarily treated in such man- 
ner as to deprive the wood of such of its constituents as would delete- 
riously attack lead (in the positive pôle plate), retaining, however, such 
of its constituents as beneficially affect the négative pôle plate. It is 
obvious, from an examination of the spécification and from the testi- 
mony of the complainant's witnesses, that the treatment of the wood 
in sulphuric acid, foUowed by rinsing in water, or by the other method 
described, treatment in an alkaline solution, as caustic potash or caustic 
soda, followed by rinsing in water, does bave the efifect of taking out 
of the wood a part of the constituents which form acetic acid, and that, 
unless the wood is so treated, the acetic acid which is formed by the 
action of the electrolyte fluid deleteriously attacks the positive pôle 
plate by disintegrating the lead. It is undisputed that by the method 
of treatment described in the spécification not ail of the constituents 
which would form acetic acid, which in turn would deleteriously attack 
lead, are removed from the complainant's separator, and it is establish- 
ed by the évidence that the alleged infringing separator of the défend- 
ant also, by the treatment to which it is subjected, is not deprived of 
ail of the constituents which would form acetic acid and which in turn 
would deleteriously attack lead. The défendant, therefore, contends 
that the method of treatment to which complainant subjects its sepa- 
rators, although in accordance with the method described in the spécifi- 
cation of the patent, except in the f act that caustic soda is the alkaline 
solvent used instead of caustic potash, is not within the claim of the 
patent, inasmuch as the claim is based upon the separator being "pri- 
marily deprived of such of its constituents as would deleteriously at- 
tack lead when subjected to electrolytic action." It is contended by 
the défendant that, inasmuch as acetic acid is admittedly the derivative 
of the constituents of the wood which deleteriously attacks lead, unless 
ail of such constituents are removed from the wood primarily (that is 
to say, before emersion in the electrolyte and use in the battery), the 
complainant's separator is not within the claim of "the patent. In this 
attempted construction, I think sight is lost of the connection of the 
words of the claim "when subjected to electrolytic action." There is 
ample proof in the testimony of both the defendant's and complain- 
ant's witnesses that, if the wooden separators before treatment are 
placed in secondary storage batteries and subjected to electrolytic ac- 
tion, the deleterious eflfect of the acetic acid derived from the wood is 
apparent and results in the disintegration of the positive pôle plate. 
Wnen, however, the wooden sheet or separator bas been treated as de- 
scribed in the spécification and is placed in the electrolyte fluid of the 
battery, although a part of the constituents of the wood which form 
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-acetic acid' are présent and are acted upon by the sulphuric acid in the 
battery, they are apparently broken up into other forms, which are not 
deleterious to lead when subjected to electrolytic action, and the lead 
of the positive pôle plates is not deleteriously afïected by action upon 
it of such remaining constituents. 

It therefore appears that the wooden separator, although it contains 
a part of the same class of constituents which hâve been removed, bas 
been deprived of and does not contain such of its constituents as would 
deleteriously attack lead when subjected to electrolytic action. There 
is no testimony on the part of either the complainant or the défendant 
explaining why depriving the wood of only a part of its constituents 
which would f orm acetic acid renders the remaining part of those con- 
stituents harmless to lead when subjected to electrolytic action. Hav- 
ing proved the fact, it is not incumbent upon the complainant to show 
why nor how the efïect is produced. It bas shown îjy the discovery 
or invention that it is produced, and what it has shown, I think, clearly 
brinçs its separator, treated by the methods described in the spécifica- 
tion, within the claim of the patent as being primarily deprived of such 
of its constituents as would deleteriously attack lead when subjected 
to electrolytic action. The défendant urges that the patent is invalid, 
owing to the fact that the final paragraph of the claim of the patent, 
"and retaining such of its constituents as beneficially afïect a négative 
pôle plate," constitutes an amendment which was not contained in the 
claim as originally filed. As stated in the spécification : 

"Although the wood is by the described treatment deprived of certain of 
Its constituents, still it retalns others of its constituents, some or ail of which 
beneficially affect the opération of the battery, more particularly in respect 
to the capaclty and life of the négative pôle plates." 

No witness was called on behalf of the complainant who had knowl- 
edge or could explain what constituents of the wood, différent from 
those forming acetic acid, remained which exercised the bénéficiai ef- 
fect described and claimed. It is claimed by the défendant, and the 
claim is borne out by inspection of the file wrapper, that the original 
application for the patent in suit did not describe or even suggest a 
separator "retaining such of its constituents as beneficially affect a 
négative pôle plate." The insertion of this language in the claim is 
not, I think, such a change in the application as to invalidate the patent 
under the rule that an applicant for a patent may not, by amendment, 
insert in his original application new matter constituting a différent 
invention, and thu§, after his application has been long pending, ob- 
tain a patent for an invention made by others after the filing of the 
application. The insertion of the clause in question in the claim does 
not add to or take anything from the complainant's separator. There 
is nothing in this language to change the structure nor to alter, in any 
respect, the treatment of the wooden sheet. It is claimed by the com- 
plainant's witnesses and corroborated by those of the défendant that 
there are ingrédients in wood which bave a bénéficiai effect upon the 
négative pôle plate of the battery, increasing its life and capacity. Nei- 
ther set of witnesses has with certainty explained what the bénéficiai 
constituents are, and I think it may be safely stated that they do not 
know. According to complainant's witnesses, the fact has been démon- 
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strated, however, that there is such bénéficiai effect in wood, as the 
bénéficiai effect bas been obtained by placing in a battery sawdust or 
shavings of wood, and the conclusion may therefore be drawn that the 
bénéficiai action is not caused by the use of the wood as a diaphragm 
but caused by some unknown chemical constituent. It is claimed by 
the complainant and conceded by the défendant that such constituents 
as are bénéficiai remain in the wood after the treatment, which re- 
moves, to the extent obtained by thé process, the constituents deleteri- 
ous to lead, described in the complainant's patent. That wood bas 
thèse bénéficiai properties was known prior to the complainant's in- 
vention ; that they remain in the wood is an incident of the treatment, 
but the clause does not broaden the effect of the claim. It may well be 
construed as meaning that, whilc the wood, by being subjected to the 
treatment, is primarily deprived of its harmful constituents, it is not 
thereby deprived of such of its constituents, which were présent be- 
fore the treatment, as beneficially affect a négative pôle plate, but that 
as to such constituents the wood remains the same as bef ore the treat- 
ment. This is not a claim of anything new but is merely descriptive 
of one of the unchanged properties of the wood in respect of its béné- 
ficiai constituents after the treatment bas deprived it of its harmful 
constituents. 

The complainant, having offered bis patent in évidence, is, by the 
well-known rules of law in relation to patents, entitled to the presump- 
tions that the patent is valid; that the device described and claimed is 
patentable generally ; and that the patentée was the original and first 
inventor of what is described and claimed. The évidence offered to 
overcome thèse presumptions will next be considered. 

As to the prior patents which disclose inventions for reducing wood 
to pulp by the use of dilute sulphuric acid or alkali, I think they may be 
dismissed as being irrelevant in défense for the reason that in none of 
them was there any use of thèse processes to adapt the wood so 
treated to making a separator such as is disclosed by the complainant's 
patent. That caustic soda, caustic potash, or sulphuric acid would 
hâve the effect of disintegrating some of the constituents of the wood 
was well known, but such process as forming part of a treatment to 
primarily remove the constituents, which would deleteriously attack 
lead when subjected to electrolytic action in a storage battery, had not 
been applied in any of such patents. Moreover, the wood, by the pro- 
cesses in thèse patents, had lost its natural structure, and there is 
nothing to identify it with the patent in suit, except that acid or alkali 
solutions of varions degrees of strength are used in connection with 
varions mechanical processes in reducing the wood tô pulp. Other pat- 
ents were offered in évidence relating to storage batteries and describ- 
ing separators.of various sorts of natural wood. None of thèse patents 
describe a process of treatment of wood separators nor describe a wood 
separator having the essential characteristics of that treated by the 
process described in complainant's patent, and which accord with its 
claim. As tersely stated by complainant's counsel, the patent in suit 
does not claim any process, but describes a process consisting in two 
steps : . First, soaking wood separators in a mild acid or alkali solution 
(of not exceeding 100 degrees Fahrenheit); ,and, second, washing th» 
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separators so soaked, as with running water, for the purpose of making 
a wood separator characterized by the fact that it must be kept wet 
and by the fact that it is efficient and practical in use and retains ail 
the excellence, chemical, structural, and physical, of wood, but is pri- 
marily deprived of constituents which af ter chemical change, and vvhen 
subjected to electrolytic action in the use of the battery, would attack 
and disintegrate the lead of the positive pôle plates. 

We find, in the patents offered to prove anticipation, natural wood 
treated in various ways to prevent warping, from which, however, the 
deleterious constituents hâve not been extracted ; natural wood struc- 
turally reduced to a fiber or pulp or an impalpable mass, which there- 
fore do not corne within the terms of the patent in that the wood does 
not retain its natural structure ; wood kiln-dried to reduce its internai , 
résistance to the passage through it of the electric current, the wood 
not being deprived thereby primarily of its harmf ul constituents ; wood 
boards saturated with concentrated sulphuric acid, which do not antici- 
pate the patent in that the wood is not washed, as in running water, for 
the purpose of removing the sulphuric acid and the acids formed from 
the constituents of the wood ; Yucca palm wood, boiled to remove 
starch and non-fibrous portions, which, it appears, is not impervious to 
battery sédiment. It does not appear that any of the patents offered to 
show prior art produced a separator having the advantages of com- 
plainant's separator, nor do they show a separator treated as in the 
patent in suit. It does appear, by publications of the complainant of- 
fered in évidence by the défendant, that efforts were being made more 
than two years prior to the application for the Dodge patent by the 
complainant and by its customers under its direction to perfect a pro- 
cess by which a wooden separator could be used without the well-rec- 
ognized injurions effect upon the lead in the positive pôle plate. That 
thèse attempts were not successful is apparent from the instructions 
issued by the complainant and the correspondence offered in évidence. 
The évidence of the use of complainant's wooden separators by the 
New York Electric Vehicle Transportation Company and the manu- 
facture by the Helios-Upton Company of wooden separators is not 
sufficiently clear and definite, in my opinion, to establish the fact that 
the separators in either instance embodied the invention coyered by the 
claims of the patent in suit. It is apparent from the record that a 
practical, efficient, and commercially successful wooden separator, 
which would obviate the "wood trouble" so well known in the art, was 
being persistently sought after, and that the complainant, among oth- 
ers, was experimenting with the end in view of solving the problem. 
It is apparent that it was solved by the Dodge patent, and that that 
patent has been a commercial success. 

The défendant claims that, even if the patent is valid, it has not in- 
fringed, because in the process described in the patent the wood is 
soaked in a sulphuric acid water solution or in an alkaline solution, 
such as a 3 per cent, of caustic potash, and the défendant does not 
soak its separators in either of the solutions specifically mentioned, but, 
while it uses an alkaline solution, it uses caustic soda which is not 
mentioned in the patent. It is apparent from an examination of the 
spécification that caustic potash is mentioned as an cxample of an al- 
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kaline solution which may be used. It is shown by the évidence that 
each of thèse substances, caustic potash or caustic soda, will extract 
from the wood the Hgnone, which is the constituent containing acetic 
acid. Caustic potash is more expensive than caustic soda, and a strong- 
er solution of it must be used, but caustic soda is included within the 
term "alkaline solution," and is clearly an équivalent of caustic potash 
for the purpose for which the alkaline solution is used, so that the mère 
substitution of one équivalent for another is immaterial, either in its 
use by the complainant or by the défendant. 

[3] When an unpatented device, the existence and use of which are 
proven only by oral testimony, is set up as a complète anticipation of 
a patent, the proof sustaining it must be clear, satisfactory, and be- 
yond a reasonable doubt. The Barbed Wire Patent, 143 U. S. 275, 12 
Sup. Ct. 443, 450, 36 L,. Ed. 154. As the court said in that case : 

"The doctrine was laid down by this court in Coffln v. Ogden, 18 Wall. 120, 
124 [21 L. Ed. 821], that 'the burden of proof rests upon him [the défendant], 
and every reasonable doubt should be resolved against him. If the thlng 
were embryotic or inchoate, if It rested in spéculation or experiment, if 
the process pursued for its development had falled to reach the point of con- 
summation, it cannot avail to defeat a patent founded upon a discovery or in- 
vention which was completed, while in the other case there was only progress, 
however near that progress may hâve approximated to the end in view.' 
Thls case was subsequently cited with approval in Cantrell v. Wallick, 117 
U. S. 689, 696 [6 Sup. Ct. 970, 29 L. Ed. 1017], and its principle has been 
repeatedly aeted upon in the différent circuits. Hitchcock v. Tremaine, 9 
Blatchf. 550 [Fed. Cas. No. 6,540]; Parham v. American Button-Hole Machine 
Co., 4 Fish. 468 [Fed. Cas. No. 10,713] ; American Bell Téléphone Co. v. Peo- 
ple's Téléphone Co. [C. C] 22 Fed. 309." 

From the whole record, my conclusion is that the défendant has not 
sustained the burden of proof to overthrow the presumption of the va- 
lidity of complainant's patent, and that the patent is good and valid in 
law, and the défendant has inf ringed, as alleged in the bill. 

A decree for an injunction and accounting may be entered. 



ILLINOIS SURBTY CO. T. CITY OF GALION et aL 

(District Court, N. D. Ohio, B. D, May 25, 1913.) 

No. 130. 

BuBBoaATioif (S 8*) — SuBETT — FuNDs OF Mdnicipalitt — RiOHTS or Assignée. 
A construction company, having a contract to build a sewage disposai 
plant for a city, in order to obtain funds, having given a bond with com- 
plainant as surety, contracted with a bank that it should furnish labor 
and materials for the work and receive estimâtes due from time to tlme, 
to apply on its indebtedness to the bank, which was a créditer of the 
Company at the tlme of the transaction. Held, that the relation of the 
construction company and the bank was that of debtor and credltor only, 
and that the equities of the surety under its right of subrogation to the 
rights of the contractor were superior to those of the bank, so that the 
bank was only entitled to such part of a final payment under the contract 

*For other case» «ee same tapie & ! nvmbeb in Dec. t Am. Dlgs. 1907 to date. & Rep'r IndezM 
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as remained after payment of ail clalms for material and laboT arlslng 
vinder the contract 

[Ed. Note. — For other cases, sec Subrogation, Cent Dig. § 19 ; Dec Dig. 
i 8.*] 

in Equity. Suit by the Illinois Surety Company against the City 
of Galion and others. Decree for complainant. 

J. H. Wenneman, of Cleveland, Ohio, and A. J. Hopkins, of Chi- 
cago, 111., for complainant. 

Cari Gugler, City Sol., and W. J. Geer, both of Galion, Ohio, for 
défendants. 

DAY, District Judge. It appears that the city of Galion, desiring to 
construct a sewage disposai plant, went through the usual procédure 
required by law, and finally let the contract to the United States Con- 
struction Company. This contract was secured by a bond upon which 
the complainant, the Illinois Surety Company, was surety. The bond 
was signed by the surety company on the 28th day of May, 1910, and 
it provided, among other things, that the construction company should 
pay ail just and légal claims for labor performed upon, and for ma- 
terials and supplies furnished for, the work specified in the contract 
calling for the construction of the sewage disposai plant. 

About this time the construction company was a debtor of the First 
National Bank of Galion. It desired further crédit, which was at first 
ref used ; but later the bank entered into a contract with the construc- 
tion company on the 3d day of D'ecember, 1910. The bank notified 
the surety company of the condition of affairs and of the entering 
into this contract, but received no response from the surety company. 
Under this contract between the bank and the construction company 
the bank agreed to furnish labor and material for the sewage disposai 
job, and to receive the estimâtes due from time to time from the city 
of Gabon to apply on the indebtedness of the United States Construc- 
tion Company to the bank, which was a debtor of the bank at the time 
of this transaction. 

The amount of the final estimate has been paid by the city into the 
registry of this court, and the questions which arise are on the distribu- 
tion of this fiind. The bank claiihs that it i_s entitled tO hâve this 
money belonging to the city, paid to it, that it is entitled to hâve its 
claims paid either by the contractor or by his bondsman, and that, by 
virtue of having paijd for work and labor, it is subrogated to ail the 
rights of the original creditors., The surety company claims that this 
fund is in equity subjèct to the payment of any unpaid material and 
labor claims that went jnto the construction of the sewage disposai 
plant, and that its equities are superiorto the bank's equities. 

It is conceded by counsel for the bank that if the testimony in this 
case éstâblishes the relationship of debtor and credîtor, as between the 
First: National Bank and the United States Construction Company, 
that it would be entitled to nothing more out of the fund npw in court 
thàn the surplus lôft after paying ail the other claims for labor and 
inaterial which are yet unpaid. The cashier of the bank testifîed'that 

•Fur otKer casés see same toplc & § numbbr in Dec. & Am. Digs.:l907 to date, & Rep'r Indexe» 
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ail of the money paid by the bank was paid underthe contract: that it 
had with the United States Construction Company. 

When thèse various daims for labor and materials were paid, a 
paper introduced as Exhibit 4 was taken' ffom the laborers or mate- 
rialmen by the bank. It is claimed, on behalf of the bank, that it 
was an équitable assignment of the claim so paid. Without going into 
a detailed enumeratiôn of the authorities, I am of the opinion that this 
did not constitute an assignment. It appears to me that, bearing in 
mind the situation of the parties, their relations with one another, and 
the necessities of the situation, the contract between the bank and the 
construction company was an agxeement on the part of the bank to 
furnish to the construction company money to finance the contract, for 
which the construction company was to exécute évidence of indebted- 
ness to the bank. This transaction created the relation of debtor and 
créditer between the bank and the construction company for ail th". 
claims that hâve been paid. 

The equity of the surety company is superior to that of the bank 
advancing this money to the contracter, and the surety company is 
subrogated to the rights of the contracter, but the bank is not. Hen- 
ningsen v. United States Fidelity & Guaranty Co., 208 U. S. 404, 28 
Sup. Ct. 389, 52 L.. Ed. 547 ; Prairie State Bank v. United States, 164 
U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412; Hardaway v. National 
Surety Company, 150 Fed. 465, 80 C. C. A. 283 ; United States v. 
Rundle, 107 Fed. 227, 46 C. C. A. 251, 52 L. R. A. 505. It was the 
business of this bank to loan money, and not, as a national bank, to 
supply labor and material, to a contractor. 

I am of the opinion that the fund now in court is subject to the pay- 
ment of ail unpaid labor and material claims that went into the work 
of construction of the sewage disposai plant at Galion, and that the 
complainant has a right ih equity to see that this money, which has 
been paid into court, should be applied to the liquidation of ail claims 
for material and labor that hâve arisen under the contract in question, 
and that the bank is not entitled to anything more out of the fund in 
court than such rights as it might properly assert to the surplus re- 
maining af ter ail the other claims hâve been paid. 

A decree may be entered in conformity to this mémorandum. 



In re GOLdSTEIN et al 

(District Court, E. D. New York. February 6, 1914.) 

Aliens (i 68*) — ^Nattjralization PBOOEEDiiîas — Limitation. 

Under the Naturalization Law (Act June 29, 1906, c. 3592, § 4, 34 Stat 
596 [XJ. S. Comp. St. Supp. 1911, p. 529]), providing that to be admltted 
to citlzenshlp an alien shall déclare on oath his intention of becoming a 
citizen at least two years prior to hls admission, provided that no alien 
who in conformity with the law In force at the date of his déclaration 
has declared such intention shall be requlred to renew such déclaration, 
and not less than two years or more than sev en years after he has made 

•For other cases see same toplc & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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such déclaration ot Intention shall make and flle a pétition In wrltlng for 
admission to cltlzenship, slgned In hls own handwrltlng, prorlded that 1( 
he bas flled hls déclaration before the passage of that act he shall not be 
required to sign it In his own handwrltlng, where allens who had flled 
thelr déclaration of Intention to become cltlzens prlor to the taking efCect 
of that act for more than seven years after Its taking effeet flled no ap- 
plication for admission to cltlzenship, they could not be admltted without 
a new déclaration of intention, since the pétition can be made only under 
that law, and whlle the old déclaration, if used in tlme, avolds the neces- 
sity for a new déclaration, it has no greater effeet or wlder use than a 
déclaration under the new law. 

[Ed. Note.— For other cases, see Allens, Cent. Dlg. §§ 138-145 ; Dec. Dig. 
§ 68.*] 

Applications by David Goldstein, Andréa De Concilio, Ignazio 
Malato, and Paul Strecker, respectively, for admission to citizenship. 
Applications denied, and pétitions dismissed. 

Applicants in pro. per. 

William J. Youngs, U. S. Atty., and Reuben Wilson, Asst. U. S. 
Atty., both of Brooklyn, N. Y., opposed. 

CHATFIELD, District Judge. The above-named applicants ob- 
tained what are Icnown as "first papers," that is, filed their déclaration 
of intention to become citizens and to renounce allegiance to their 
former sovereign, prior to the 28th day of September, 1906, upon 
which day the présent naturalization law (34 Stat. at Large, 596) went 
into eflfect. 

This law provides in section 4 : 

"That an alien may be admltted to become a citizen of the United States 
In the followlng manner and not otherwise. First. He shall déclare on oath 
before the clerk of any court authorized by thls act to naturalize allens, or 
his authorized deputy. In the district In which such alien résides, two years 
at least prior to hls admission, and after he has reached the âge of elghteen 
years," etc. "Provlded, however, that no alien who, in conformlty wlth the 
law In force at the date of hls déclaration, has declared hls intention to 
become a citizen of the United States shall be required to renew such 
déclaration. • * • Second. Not less than two years nor more than seven 
years after he has made such déclaration of Intention he shall make and flle. 
In duplicate, ^a pétition In wrltlng, Slgned by the appllcant in his own hand- 
wrltlng," etc. "Provlded, that If he has flled hls déclaration before the 
passage of this act he shall not be required to sign the pétition In his own 
handwrltlng." 

Each of the applicants above named filed his pétition under the sec- 
ond paragraph just quoted, more thah two years after the making of 
the déclaration of intention under the former law, but more than seven 
yeafs after the filing of his déclaration, and also more than seven years 
after the day on which the présent law went into efifect. 

The government contends that the law allows the use of the old 
déclaration of intention (which did not contain statements as to ail 
the matters required in the présent form) only in place of and to the 
extent to which a new déclaration could be available under the présent 
statute. It is évident that no pétition for final hearing can be made ex- 
cept under the provisions of the présent law. An applicant who had 

*For other cases see same toplc & S numbek In Dec. £ Am. Diga. 1907 to date, & Rep'r Indexes 
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filed one of the old déclarations could use that at once, and hence could 
avoid waiting two years after filing a new déclaration, but must still 
use the old form of déclaration as a basis for his compliance with the 
présent law in other respects. This satisfies the requirement that no 
new déclaration will be needed in addition to the old one, but does not 
mean that the old paper is of any greater efîect, or has any wider use, 
than the new one. 

The provision that no new déclaration is needed, and that the old 
déclaration may be used, is followed by the provision that "such déc- 
laration" must be used within seven years. Thèse words "such déc- 
laration" expressly include the déclarations of that class of applicants 
who need not sign their name because they hâve déclarations made be- 
f ore the passage of this act. 

The beginning of the period of seven years in such cases cannot be 
postponed beyond the date when the law made ail old déclarations in 
effect as if taken out on or dated f rom the day when the new law went 
in force. From that date ail déclarations capable of use under the new 
law are covered by a seven-year statute of limitations. 

The Congress might hâve provided that a new déclaration be taken 
out by ail applicants, or the law might hâve been made to read that 
no naturalization at ail should be possible, and thus repeal the previous 
statute in toto. 

This was evidently felt to be undesirable, and the présent act was 
designed to provide for and protect those who already had fiirst papers. 
But no intention on the part of Congress is indicated to vary the limi- 
tation of time after which a new statement of intention will be re- 
quired as a prerequisite from any applicant for final papers. 

If application has been made within seven years and denied, the 
statute of limitations may hâve been extended in such cases as the court 
might feel should be reopened, upon payment of a new fee and the 
filing of a new pétition for final papers ; but, if no application of any 
sort was made for seven years, it would seem that the right to use the 
old papers has been lost. 

The décision of the District Court for the Southern District of New 
York, In the Matter of Charles Yunghauss, 210 Fed. 545, decided 
January 26, 1914, seems to be correct in every way, and uniformity of 
'ruling is thus secured. 

The applications will be denied, and the pétitions dismissed. 



LOWE et al. v. SWINEHART TIRE & RUBBER CO. 
(IMstrlct Court, S. D. New York. February 18, 1914.) 

1. ATTACHMENT (§ 251*) — CONCLTJBIVENESS OF ADJUDICATION. 

The dissolution of an attachment on motion Is not a final adjudication 
of any fact In the action, even though it dépends upon a provisional in- 
qulry into the merlts, and involves considération of matters whlch would 
afterwards arise upon the trial. 

[Ed. Note.— For other cases, see Attachment, Cent Dig. §§ 890-892, 896, 
898 ; Dec. Dlg. § 251.*] 

*Far other cases see sa.me topic & § nvmbër In Dec. £ Âm. Dlgs. 1907 to date, & Hep'r Indexa* 
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2. GoEFôBÀTroks (§ 669*) — Fobkign Cobpokation— Action — Spécial Appeab- 

■ANCK. . , . 

Where défendant, a forelgu corporation, appeared specially and procured 
the vacation of an attachment on Oie ground that the attachaient papers 
dld not State a cause of action, It was not thereby precluded from movlng 
to dlsmlss the complalnt on the ground that the court had no jurlsdlctton 
over défendant ; since, while the submission of any point to the décision 
of the court glves it power to make that décision flnally effective By a 
complète disposition, the détermination invoked by défendant was one 
whlch, If unsuocessful, would not hâve been concluslve, and it was there- 
fore not in the position of one who Invokes the court to décide a point 
whlle reservlng the right to make the décision nugatory if unsatisfactory. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2641, 2642; 
Dec. Dig. § 669.*] 

At Law. Action by John Z. Lowe and others against the Swine- 
hart Tire & Rubber Company. On motions by défendant to dismiss, 
and by plaintiiï for leave to enter judgment. Motion to dismiss 
granted, and motion to enter judgment denied. 

The plaintiff began the action by attachment in the state court against the 
défendant, a foreign corporation. The défendant, appearing specially for the 
purpose, removed to thls court, and then moved to vacate the attachment, 
upon four grounds: First, that the court had no jurisdlction; second, that 
the attachment papers were insuflicient; third, that no grounds were shown 
for an attachment; fourth, that the moving papers dld not set forth a cause 
of action. Annexed tothe defendant's papers was an affldavit settlng forth 
matter relevant to the question of damages. Judge Ward vacated the at- 
tachment because the papers did not, in several partlculars, state a cause of 
action. Thereafter the défendant moved to dlsmlss, and the plaintiflf for 
leave to enter judgment. 

Joseph M. Hartfield, of New Yorii City, for plaintifE. 
Stapleton & Briggs, for défendant. 

HAND, District Judge (after stating the facts as above). [1] It 
would not be asserted, I suppose, that the décision upon the motion to 
dissolve the attachment was a final adjudication of any fact in the 
action. No one supposes that it dispenses with proof upon the trial, 
or that any one may use it to help him out in the contest over the mer- 
its of the controversy. Ail it décides is whether the defendant's prop- 
erty shall be held pendente lite and to await the final décision of the 
cause itself . It is quite true that that question itself may, and in this 
case did, dépend upon a prOvisional inquiry into the merits, and in- 
volved considération of matters which would afterwards arise upon 
the trial, but that inquiry and that considération are informai in char- 
acter and inconclusive in efïect. 

■ [2] Courts will, of course, not let suitors play fa:st and loose; they 
will not ofïer themSelves for only so long as the resuit suits the de- 
fendant, and so they hâve jealously insisted that the submission to 
their décision of any point in the cause shall entrain their power to 
make that décision finally effective by a complète disposition. Such 
an implication is necessary to prevent the abuse of the right of re- 
coUrse to the courts. We sometimes say that the défendant, by con- 
testing a point in the cause, bas consented to the jurisdiction, but this 
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IN BE KALMANOWITZ 167 

is a fiction, as îs proved by the fact that the most elaborate précautions 
to show the contrary do not avail the défendant. 

Where, however, the question contested is of the court's having 
Personal jurisdiction, obviously the défendant must hâve the power 
to make a contest, or the matter will be taken against him as of course, 
and so the rule is well settled in such cases. If the question be to re- 
lease his property f rom attachment, there are undoubtedly cases which 
hold that, even for that limited purpose alone, he raises at his péril any 
question which would be relevant to the main controversy (Raymond 
V. Nix, 5 Okl. 656, 49 Pac. 1110), yet it seems hardly just to expose 
a défendant to that choice. The détermination which he invokes is 
not, as I hâve shown, one which, if unsuccessful, would in any event 
be conclusive. It would not bind him if he afterwards intervened to 
contest, nor his property if he allowed a default to be taken, since no 
détermination is in that case necessary. He is therefore not in the 
position of one who invokes a court to décide a point in the contro- 
versy, while reserving his right to make the décision nugatory if it 
prove unsatisfactory. In the case of Davis v. C, C, C. & St. L., 217 
U. S. 157, 174, 30 Sup. Ct. 463, 54 L. Ed. 708, 27 L. R. A. (N. S.) 
823, 18 Ann. Cas. 907, the Suprême Court decided that a motion to 
vacate an attachment supported by three affidavits did not constitute 
an appearance. It is true that the invalidity of the attachment did 
not touch the merits ; but, as I think I hâve shown, it never can, since 
any décision involves only the question of the release of the property 
from levy. I think that therefore the distinction is not good which 
would limit the right to vacate the attachment only to questions which 
will not be considered in disposing of the cause. 

The motion to dismiss will be granted; that to enter judgment de- 
nied. 



In re KALMANOWITZ et aL 
(District Court, E. D. New York. January 29, 1914.) 

1. Bankeitptct (§ 136*) — Administration of Estate — Eecoveet of Assets. 

Where proceedings by a trustée as originally instituted combinée! a 
claim that the présent business conducted by the bankrupts' wives was a ' 
subterfuge for the concealment of assets from the bankrupts' creditors, ; 
with a claim that the bankrupts had concealed the assets of their previous 
business, but ît appeared that the only concealment of assets was by the 
bankrupts themselves, the proceedlng could be niaintained only as one to 
compel the bankrupts to account foir the assets which they previously 
possessed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 233, 235; 
Dec. Dig. i 136.*] 

2. Bankeuptcy (§ 136*) — Administration of Estate — Concealed Assets. 

An application to compel bankrupts to turn over concealed property was 
not maintalnable, where nelther the report of the commlssioner hor the 
proof açciirately showedjnst what or how much property had been con- 
cealed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235 ; Dec. 
Dig. § 136.*] 

' ' ■'■'-'— I ' ■■ — i.i. ■ ■ Il .11,1.1, ,1 .i - i — , „ ,^ 

•For other cases seesame toplc & § numeeh in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexe» 



168 211 FEDERAL REPORTER 

3. BANKBtJPTCT (§ 136*) — Administration op Estate — Recoveet or Con- 

CEALED PROPEETY CONTBMPT. 

Wliere creditors seek to recover withheld assets or thelr value, the bur- 
den is on them to présent évidence clearly establishing at least a minimum 
value, and they cannot supply lack of such proof by seeklng to hold the 
bankrupts liable to imprlsonnient for failure to obey the orders of the 
court to surrender such property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235 ; Dec. 
Dig. § 136.*] 

4. Bankbuptct (§ 136*) — Withheld Assets — Contempt. 

Punishment for bankrupts' failure to satisfactorily aceount for assets 
unless pursuant to a prosecutlon under criminal statutes can only be im- 
posed as a resuit of the contempt proceeding, vvhich can only be sustained 
ou proof of a failure to comply with a deflnite order requiring the sur- 
render of some describable assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Kal- 
man Kalmanowitz and another. Proceeding by the trustées to recover 
certain assets f rom the wives of the bankrupts, and to compel the bank- 
rupts to deliver the same to the trustées. Remanded for further pro- 
ceedings. 

Henry B. Singer, of New York City, for trustée. 
Abraham Vogel, of New York City, for bankrupts. 

CHATFIELD, District Judge. [1] The proceeding as originally 
instituted combined a claim that the présent business conducted by the 
wives of the bankrupts was really a subterfuge for the concealment of 
assets to which the creditors of the bankrupts were entitled, with a 
claim that the bankrupts had concealed the assets of their previous 
business. 

The report of the spécial commissioner and the previous record 
show that any concealment of assets was by the bankrupts themselves. 
The proceeding can be maintained, therefore, only as one to compel 
the bankrupts to turn over or aceount for the assets which they pre- 
viously possessed, and the proof does not justify an order (in place of 
an equity action) taking the property in the hands of the wives, upon 
the theory that their title is fraudulent. To this extent the report of 
the commissioner should be confirmed. 

[2] As to the application to compel the bankrupts to turn over prop- 
erty, neither the report of the commissioner nor the proofs show ac- 
curately just what and how much property was concealed; and, while 
the finding that the bankrupts hâve not explained the disappearance of 
what assets they appear to hâve had is supported by the testimony, it 
is impossible to make an order directing them to turn over any spécifie 
amount, or any definitely described assets. 

[3] If the object sought is to obtain an order directing the bank- 
rupts to disclose what they^ did with the property which has disap- 
peared, then the présent record would justify an order directing fur- 
ther accounting, and punishment for failure to aceount might follow. 
If, however, the creditors undertake the burden of proving that cer- 
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tain assets hâve disappeared, and seek to recover those assets or their 
value, they must présent évidence clearly establishing a minimum value 
at least. They cannot supply the lack of proof by seeking to get the 
bankrupts liable to imprisonment for failure to obey the orders of the 
court. 

[4] Punishment for failure to satisfactorily account for assets (un- 
less prescribed and prosecuted under the criminal statutes) can be im- 
posed only as a resuit of a contempt proceeding. In a proceeding to 
compel the turning over of property, however, some definite order, 
that some describable assets should be turned over, is necessary before 
contempt of that order can occur. The two proceedings should be 
kept distinct. 

In the présent matter, the creditors will be allowed to take further 
testimony, or présent definitely to the court proof of just what prop- 
erty it is now alleged the bankrupts concealed. Owing to the changes 
upon thèse issues (as shown upon the argument of the motion) from 
the questions of fact passed upon by the commissioner, his findings 
upon thèse questions will be disregarded, and the issue of what prop- 
erty the bankrupts should be ordered to turn over, or for which they 
must account, will be taken up on the complète record, including the 
testimony now ordered taken. 

The bankrupts and any other witnesses desired will be ordered to 
appear in court to proceed with the hearing. 



UNITED STATES v. POWEES-WEIGHTMAN-EOSENGARTEN CO. 

(District Court, S. D. New York. October 17, 1913.) 

Commerce (§ 33*) — Transportation Within State — Shipment of Adumicb- 
ated oe misbranded articles — "introduction." 

The Insecticide Act of 1910 {Act Aprll 26, 1910, c. 191, 36 Stat. 331 [U. 
S. Comp. St. Supp. 1911, p. 1368]), prohlbltlng the introduction Into any 
State or terrltory or the District of Columbla from any other state or ter- 
ritory or the District of Columbla of any insecticide, etc., which is adul- 
terated or mlsbranded, and providing that any person who shall ship or 
deliver for shipment from any state to any other state any such article 
so adulterated or mlsbranded shall be guilty of a mlsdemeanor, was not 
violated by shipping and dellverlng a certain insecticide for shipment 
from a point In New York to another point In the same state by a rail- 
road passing through other states en route to the destination, slnce "In- 
troduction" means the bringlng into a. state of the prohlblted article In 
Buch a way that it may become a part of the gênerai property in such 
state, and the mère passing of goods through the state en route to des- 
tination does not make them part of the gênerai property of such states. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §§ 26, 81; Dec. 
Dlg. § 33.*] 

The Powers-Weightman-Rosengarten Company was informed 
against for violating the Insecticide Act of 1910. On demurrer to the 
information. Demurrer sustained. 

Robert P. Stephenson, Asst. U. S. Atty., of New York City. 
Cardozo & Englehard, of New York City, for défendant. 

*For other cases see same toplc & i numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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HUNT, Circuit Judge. Demurrer to an information containing 
three counts, each charging a violation of the second section of the 
Insecticide Act of 1910 (36 Stat. 331). Each count of the information 
charges that the défendant — 

"did shlp and deliver for shipment from the clty of New York, state of 
New York, via the Delaware, Lackawanna & Western Hailroad Company, 
through the states of New Jersey and Pennsylvania, to the eity of Buffalo, 
in the state of New York, consigned to Plimpton, Cowan & Co., a certain 
insecticide," etc. 

The demurrer is based upon the ground that the information does 
not allège facts sufficient to constitute a violation of any of the laws 
of the United States, and in particular not of the act of Congress 
known as the Insecticide Act of 1910, in that it appears upon the face 
theteof that the alleged insecticide referred to in each of the counts of 
the information was shipped from the city of New York to another 
city in the state of New York, namely, the city of Bufïalo, and not 
from the state of New York to any other state or territory, or the Dis- 
trict of Columbia. 

The relevant portion of the insecticide statute reads as f oUows : 

"The Introduction into any state or territory or the District of Columbia 
from any other state or territory or the District of Columbia, or from any 
foreign country, or shipment to any foreign country, of any insecticide, or 
Paris green, or lead arsenate, or fungicide whicb is adulterated or misbrand- 
ed withln the meaning of this act is hereby proMbited ; and any person who 
shall ship or deliver for shipment from any state or territory or the District 
of Cttlumbia to any other state or territory or the District of Columbia, or 
to any foreign country, or who shall receive in any state or territory or the 
District of Columbia from any other state or territory or the District of 
Columbia, or foreign country, and havlng so received, shall deliver, in orig- 
inal unbroken packages, for pay or otherwise, or ofCer to deliver, to any 
other person, any such article so adulterated or misbranded within the mean- 
ing of this act, or any person who shall sell or ofCer for sale in the District 
of Columbia or any territory of the United States any such adulterated or 
misbranded insecticide, or Paris green, or lead arsenate, or fungicide, or ex- 
port or offer to export the same to any foreign country, shall be guilty of a 
misdemeanor, and for such offense be flned," etc. 

It is clear that under the statute, to constitute guilt, there must haye 
been an introduction into a state, territory, or the District of Columbia, 
from "any other statt or territory or the District of Columbia," of the 
misbranded or adulterated insecticide. The second clause of the lan- 
guage quoted déclares it a misdemeanor for any person to "ship or 
deliver for shipment from any state * * * to any other state 
* * * any such article." (Italics are mine.) As I read the statute, 
"introduction" means a bringing into another state of the prohibited ar- 
ticle in such a way as that it may become a part of the gênerai property 
within that state. Mère passing of the goods through other states en 
route to the state of destination does not make them part of the gênerai 
property of those states. U. S. v. Four Bottles (D. C.) 90 Fed. 720. 

My conclusion is that the statute was not meant to cover a shipment 
by a shipper who sends goods from one point to another point in the 
same state merely because the shipment is by a route through other 
states. Whether or not such a shipment is Interstate commerce is not 
directly involved, for the reason that the language of the statute does 
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not attempt to cover a case such as we hâve under considération. Peu- 
ple V. Abramson, 208 N- Y. 138, 101 N. E. 849. It would also seem 
that the précise relationship pf the carrier to such a shipment is aside 
irom the point necessary for décision. , We may assume that Congress 
could prohibit such a shipment as is involyed herein, but it has not 
donc so ; hence the cases of Lehigh Valley v. Pennsylvania, 145 U. S. 
192, 12 Sup. Ct. 806, 36 L. Ed. 672, and Ewing v. Leavenworth, 226 
U. S. 464, 33 Sup. Ct. 157, 57 L. Ed. 303, and Hanley v. Kansas City 
Southern, 187 U. S. 617, 23 Sup. Ct. 214, 47 L. Ed. 333, hâve little 
direct application. The case of U. S. v. Delaware, Lackawanna & 
Western (C. C.) 152 Fed. 270, was one where the power of Congress 
was involved with respect to the régulation of the conduct of railroad 
carriers transporting goods passing through a state en route between 
two points in another state. 

As the information fails to show a shipment from one state to an- 
other, there is no oflfense stated. The demurrer is therefore well taken 
and must be sustained. 



SPEAGUE V. L. D. MARGOMS CO. 

In re EASTERN TE A & COFFEE CO. 

(District Court, D. Massachusetts. August 6, 1913.) 

No. 456. 

Bankeuptct (§ 301*) — Rbceivebs — Appointment fob Indepbndent Coepora- 

TION. 

Where respondent corporation carried on an Indépendant business, at 
least to some estent, and had goods honestly belonging to it, and creditors 
to whom It was indebted, and was not Insolvent, a receiver would not be 
appolnted for its property, in order to assist the trustée of M., who was 
the controlling factor in respondent company. In tracing property which 
he fraudulently concealed through it from hls creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 4W ; Dec. 
Dig. i 301.»] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Eastern Tea & Coffee Company. Application by Rufus B. Sprague, 
trustée, etc., for the appointment of a receiver for the L,. D. Mârgolis 
Company. Denied. 

Friedman & Atherton, of Boston, Mass., for plaintiflf. 

Guy A. Ham, of Boston. Mass., for défendant. 

MORTON, District Judge. The respondent corporation carries on 
a business which was to some extent, at least, independent of the East- 
ern Tea & Coffee Company, having goods honestly belonging to it and 
creditors to whom it is indebted. There is no allégation that it is insol- 
vent. Mârgolis has been and is the controlling factor in it. There is 
no doubt that it was used by him to conceal property from his credi- 
tors. The principal reason urged for the appointment of a receiver is 
to assist the trustée in bankruptcy of Mârgolis in tracing property 
fraudulently concealed from his creditors by Mârgolis through the 

•For otber c&aea see same topic & S nttmbeb in Dec. & Àm. Dlgs. 1907 to date, A Rep't Iaâ«i*s 
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agency of the respondent corporation. The interest of Margolîs as a 
stockholder in the respondent corporation has, of course, passed to 
his trustée in bankruptcy. It does not seem to me that a receiver 
ought to be appointed simply for the purpose of getting évidence ; nor, 
upon the allégations in the bill, do I think that a receiver ought to 
be appointed for the purpose of winding the corporation up at the 
présent stage of the litigation. 

The application for the appointment of a receiver at this time is 
therefore denied. 



ST. LOUIS, I. M. & S. RT. CO. V. BELLAMT et al. 
(District Court, E. D. Arlîansas, W. D. January 17, 1914.) 

1. Courts (§ 508*) — Jukisdiction of Fédéral Courts — Injunctions. 

Rev. St § 720 (U. S. Comp. St. 1901, p. 581), does not proiiibit a fédéral 
court from enjoining the prosecution of a suit in a state court whicti 
would interfère wltli tlie exécution of one of its own decrees in a suit of 
which It liad prior jurisdiction, and such injunction may be granted on a 
supplemeutal bill ancillary to the main suit, although the suit in the state 
court was commenced before the supplemeutal bill was filed and by one 
not a party to the original suit 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.*] 

2. Courts (§ 508*) — Jurisdiction of Fédéral Courts — Injunction. 

A fédéral court, which has taken jurisdiction to détermine the ques- 
tion of damages growiug out of its issuance of an injunction, has exclu- 
sive authority to pass on ail questions involved in that inquiry, and, when 
a large number of persons were alïected by the injunction, it may enjoin 
suits brought by any of them in state courts to enforce their claims. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.*] 

3. Courts (§ 508*) — Revebsal — Peoceedings — After Remand. 

Complainant railroad company commenced a suit in the fédéral court 
against the Railroad Commissioners of a state to enjoin the enforcement 
of a schedule of rates and tares established by the Commission. A pre- 
llminary injunction was granted on the giving of a boDd by complainant to 
the United States in the sum of $200,000, condltioned that if it should be 
finally determined that the injunction should not hâve been granted com- 
plainant would pay to the parties entitled thereto any excess of rates or 
fares coUected above those enjoined. Dater an addltlonal bond was re- 
quired and given running to the défendants in the suit in the sum of 
$800,000, similarly condltioned. A permanent injunction was granted, but 
the decree was reversed by the Suprême Court, with direction to dismiss 
the bill without préjudice. Held, that under Equity Rule 10 (29 Sup. Ct. 
xxvi), providing that "every person not being a party in any cause » * • 
in whose favor an order shall hâve been made, shall be enabled to enforce 
obédience to such order by the same process as if he were a party to the 
cause," the court had jurisdiction to retain the cause after dismissal of 
the bill for the purpose of enforcing the claims of ail shippers and pas- 
sengers under the bonds, and that in aid of such jurisdiction it had power 
to enjoin indlvidual claimants from malntaiulng separate suits in the 
state courts. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.*] 

•For other cases see same topic & S nxtmbsb ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the St. Louis, Iron Mountain & Southern Rail- 
way Company against George W. Bellamy and others, Railroad Com- 
missioners of Arkansas, and others. On supplemental bill for injunc- 
tion. Injunction granted. 

See, also, 230 U. S. 553, 33 Sup. Ct. 1030, 57 L. Ed. 1625 ; 187 Fed. 
290. 

This proceeding arose out of the Arkansas railroad rate cases which hav» 
been pendlng in this court for soine time. The original suit was brought by 
the railroad company against the Railroad Commissloners of the state and 
two persons who are alleged to be_ shippers of freight and passengers on the 
road, as représentatives of the shippers and passengers affected by the suit. 

The plalntiff now files a supplemental bill as ancillary to the original pro- 
ceeding, in which it sets out the flling of the original action ; that on Septem- 
ber 3, 1908, upon a hearlng, after due notice to the défendants, a temporary^ 
injunction was granted by Judge Van Devanter, then one of the circuit judges' 
for this circuit, enjoining the enforcement of the freight tariff and two cents 
a mile passenger rate. That order required that the complalnants exécute a 
bond to the United States in the pénal sum of $200,000, condltioned that it 
would keep a correct account showing the différence between the rate actually 
charged by complalnants after the granting of said Injunction and that which 
would hâve been charged had the rates inhibited by said order of injunction 
been applied, and that if it should iinally be decided that the order inhibiting 
the enforcement of the then existing rates should not hâve been made that 
the complalnants would, within a reasonable tlme to be flxed by the court, 
refund in every instance to the party entitled thereto the excess as charged 
over what would hâve been charged had the inhibited rate been charged. In 
pursuance of this order complainant flled a bond condltioned as therein pro- 
vlded. (The opinion of the court granting that temporary injunction is re- 
ported in 163 Fed. 141.) 

On February 18, 1909, an application was made to the judge now presiding 
for a modification of the temporary injunction, and on the Ist day of June, 
1909, the temporary injunction formerly granted was modlfled, and a further 
order entered requiring complainant to exécute an additional bond to the de- 
fendants in the sum of $800,000, condltioned that complainant should refund 
to ail shippers of freight and passengers the amounts collected in excess of the 
rates fixed by the laws of the state of Arkansas, if it should be finally deter- 
mined that the temporary injunction was improperly granted. 168 Fed. 720. 
A bond in conformity with this order, and recitlng the conditions, was filed on 
the 5th day of July, 1909. On April 4, 1911, this court entered a final decree 
making the injunction perpétuai and releasing the bond for injunction filed 
In said cause and the sureties thereon from further liability. 187 Fed. 290. 
Upon appeal to the Suprême Court the decree of the Circuit Court was revers- 
ed and the court directed to dismiss the bill without préjudice. 230 U. S. 553, 
33 Sup. et 1030, 57 L. Ed. 1625. On July 18, 1913, the mandate of the Su- 
prême Court having been filed, this court entered an order dismlssing com- 
plainant's aforesaid bill without préjudice and dissolving the temporary and 
permanent injunctlons theretofore granted. It was further ordered, over com- 
plainant's objection, that said cause be referred to a spécial master appointed 
by the court for the purpose of determinlng the damages sustained by the de- 
fendants acting for the benefit of ail persons, shippers, consignées, and pas- 
sengers, who bave sustained any damage by reason of the granting of said 
injunction. The order directed the spécial master to give notice by publica- 
tion in a number of newspapers in the varions counties through which the 
road ran that ail persons having any claims against complainant by reason 
of the granting of said injunction should présent the same to him on or before 
the Ist day of November, 1913, by flling with him the évidence, or such proof 
as might be in their possession, of tbeir claims, and directing the master to 
make a report of his findings to the court. Afterwards the time within which 
such claims were to be flled was extended to January 1, 1914. 

The supplemental bill further charges that the défendant Howard H. Gal- 
lup, notwithstanding the aforesaid proceedings and orders of this court to 
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présent theclaliasto the spécial master, Instltuted an action in tbe chancery 
court of Baxteï eounty, Afk., to recover from the railroad company the suni' 
of $6,000 for charges alleged to hâve been made by the railroad company. 
from the time the temporary injunction was flrst granted in 1908 to the tlme 
of the final dissolntion on July 18, 1913 ; that W. J. Metcalf, who is also made 
a défendant in this proceeding, and a large number of other persons who were 
passengers or shippers on complainant's railroad during the time said order 
of injunction was in force, are threatening to institute similar suits in the 
varions courts of the state. 

It is also charged that a very large number of claims for refund of charges 
in excess of the inhlbited rates during the time said orders of injunction were 
in force, amounting to more thàn one-half million dollars, hâve been filed 
before the spécial master appointed in thîs canse and are now under investiga- 
tion by said master, which proceeding involves a very large amount of ex- 
pense in the way of master's costs and expenses; that in many instances 
dupllcate claims covering the same shipment hâve been filed by parties 
severally claiming to be entitled to the alleged excessive charges, and it will 
be necessary to détermine who among said claimants Is entitled to recover any 
allowance that may be made by the spécial master in that behalf ; that many 
claimants who were denied the right to recover by the master are threatening 
to brlng Independent suits against complainant for the recovery of the claims 
so presented to and refused by the master, and complainant represents that 
unless an order is issued in this cause enjoining and restralning proceedlngs 
for the recovery of such overcharges during the pendency of the aforesaid pro- 
ceedlngs, and while said orders of Injunction were in force, many thousands 
of suits will be instituted against complainant by passengers and shippers of 
freight during the time the injunction was in force; that the complainant 
would be required to produce its books and records in defending each of the 
numerous cases brought against it for the purpose of showing the différence 
between the inhiblted rates and those actually charged by it, and will be put 
to great expense and greatly harassed by belng compelled to défend such a 
multitude of suits ; that many of the suits so instltuted would embrace claims 
that hâve already been passed upon by the spécial master appointed ia the 
aforesaid cause, and in many of which allowances hâve been made to other 
parties who were adjudged in said proceeding to be entitled to réparation on 
account of the alleged overcharges, and thereby complainant will be exposed 
to great loss and damage by reason of double recoveries in favor of différent 
parties upon the same claim, or else put to very great expense, trouble, and 
hazard in order to prevent great and irréparable loss and Injury by reason 
of actions based upon claims presented to and allowed by the spécial master 
under the référence made to him ; that the expense involved In the défense of 
such suits as Will be instituted against it unless a restraining order is issued 
will be very great and involve great and serions loss to complainant without 
regard to the resuit of said litigation, notwithstandlng the fact that this court 
has taken jurisdlction for the purpose of assessing the damages which accrued 
to shippers and passengers on account and by reason of said injunctions. 

A copy of the complaint filed by the défendant Gallup in the chancery court 
of Baxter county, filed as an exhibit to the Mil, shows that it is in the nature 
of a bill of discovery ; it belng alleged that the plaintiff Gallup cannot state 
the exact amount of such excess charges, and therefore prays for an account- 
ing and a discovery of the amount of such payments. 

The prayer of the supplemental blU is that thèse défendants, and ail other 
persons having claims of that nature, be enjôined from instituting or prose- 
cntlng to judgment any action or actions for the recovery of such overcharges. 

The order of référence to the spécial master directs him, among other things, 
to report separately ail claims which arose under the first temporary injunc- 
tion grantéd by Judge Van Devanter; next, ail claims which arose under the 
bond executed in pursuance of the order made by the court on Juné 1, 1909; 
And, next, ail claims which arose after the final decree making the injunction 
permanent waà rendered on April 4, 1911, untll the dissolution of the injunc-- 
tlon and dismlssal of the bill. 

The défendant Gallup filed a motion to dlsmiss upon the ground that the 
complainant was not entitled to any relief upon the facts stated in the sup-' 
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plemental blll, and also filed a plea setting up the fact that hls suit In the 
chancery court of Baxter county had been Instltuted prier to the flling of the 
supplemental blll, and an answer admittlng ail of the allégations set up in the 
supplemental bill. 

The défendant Metcalf only filed a mofion to dismlss the supplemental bill 
upon the ground that it does not state facts which woiild entitle complainant 
to relief. 

A temporary restraining order was granted, and the cases hâve now bee» 
heard upon the pleadings and the motions to dismiss ; the question before the 
court being whether the Injunction should be made perpétuai. 

Among the rules of the Circuit and District Courts of this circuit is the fol- 
lowing, promulgated on Noveœber 7, 1900 by the judges then composing the 
Circuit Court: 

"In ail cases in which an Injunction has been granted, and a bond executed 
by the complainants, damages sustained by the party enjoined, In case the 
Injunction Is dissolved, may be assessed in the same proceeding, either by 
the court or by référence to a master, and judgment entered In the same ac- 
tion against the sureties on the bond ; provlded, however, that unless the dam- 
ages are thus assessed In the cause, or a judgment entered that the party 
enjoined is entitled to no damages by reason of the improper grantlng of the 
Injunction, he may proceed on the bond in an action at law without any fur- 
ther order or leave of the court." 

Moore, Smith & Moore, of Little Rock, Ark., for complainant. 

Allyn Smitii, of Cotter, Ark., for défendants Gallup and another. 

J. M. Hill, of Ft. Smith, Ark., for Railroad Com'rs. 

Morris M. Cohn, Cockrill & Armistead, and Rose, Hemingway, Can- 
trell & Loughborough, ail of Little Rock, Ark., amici curise for other 
shippers not parties to this bill. 

TRIEBER, District Judge (after stating the facts as above). The 
argument of the numerous counsei took a very wide range, and a 
great many questions were discussed. Among others were the liability 
on the bonds, the liability of the railroad company regardless of the 
bond, before the final decree making the injunction perpétuai was ren- 
dered by this court, and the liability of the railroad company on the 
bonds, as well as individually, for the excess rates collected after the 
injunction had been made perpétuai by this court, and up to the time 
it was dissolved and the bill dismissed in obédience to the mandate of 
the Suprême Court. As thèse questions will hâve to be determined 
when the report of the spécial master cornes up for hearing, the court 
deems it unnecessary to détermine them in this proceeding. The only 
question properly before the court is whether this supplemental bill 
can be maintained as an ancillary proceeding to the original bill, and, if 
so, whether it is the duty of the court, in order to prevent the many 
thousands of suits which might be instituted in the différent courts of 
the State to recover thèse overcharges, to enjoin the parties having 
thèse claims and détermine the entire matter in the proceeding now 
pending in this court to ascertain the liability of the railroad company 
for the wrongful injunction. 

[ 1 ] It is claimed that, the suit of the défendant Gallup having been 
instituted in the chancery court of Baxter county before the filing of 
this bill, no injunction can be issued by this court tô stay that action, 
as that is expressly prohibited by section 720, Rev. St. (U. S. Corap. 
St. 1901, p. 581). That section does not apply to a proceeding which 
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is ancillary to a cause of which the court had original Jurisdiction. As 
stated in Gunter v. Atlantic Coast Une, 200 U. S. 273, 292, 26 Sup. 
Ct. 252, 259 (50 L. Ed. 477) : 

"The proposition that tlie eleventh amendment, or section 720 of the Re- 
vlsed Statutes, controls a court of the United States In administerlng relief, 
although the court was acting in a matter ancillary to a decree rendered in 
a cause over whlch it had jurisdiction, is not open for discussion" — cltidg 
Diefczsch v. Huidekoper, 103 U. S. 494, 26 L. Ed. 497 ; Prout v. Starr, 188 U. 
S. 537, 23 Sup. Ct. 398, 47 L. Ed. 584 ; Julian v. Central Trust Co., 193 V. S. 
93, 112, 24 Sup. Ct. 399, 48 L. Ed. 629. 

To thèse cases may be added Root v. Woolworth, 150 U. S. 401, 14 
Sup. Ct. 136, 37 L. Ed. 1123; Lang v. Choctaw, etc., R. Co., 160 Fed. 
355, 87 C. C. A. 307; Mound City v. Castleman, 187 Fed. 921, 110 
C. C. A. 35. 

In Root V. Woolworth the supplemental bill was filed several years 
after a decree in the original case had been rendered establishing the 
title of the grantor of the plaintiff in the supplemental bill. The juris- 
diction of the court to grant such relief was attacked upon several 
grounds by the défendant ; one of them being that there was no di- 
versity of citizenship between the plaintifï and défendant in the ancil- 
lary proceedings, but the court held : 

"The bill belng ancillary to the original proceedings of Morton v. Root, and 
supplementary to the decree rendered therein, can be maintalned without réf- 
érence to the citizenship or résidence of the parties. There is consequently no 
force in the objection that the court below had no jurisdiction in this case 
because the appellee and the appellant were both cltizens of Nebraska." 

Another objection was that the proceeding should hâve been an ac- 
tion of ejectment on the law side of the court. The court in over- 
ruling that objection held : 

"If the blll in the présent case could be properly considered as an eject- 
ment bill, the objection taken thereto by the défendant would be fatal to the 
proceeding; but, instead of being a bill of this character, it is clearly a sup- 
plemental and ancillary blll, such as the court had jurisdiction to entertain. 
* * * It is well settled that a court of equlty bas jurisdiction to carry 
into effect its own orders, decrees, and judgments which remain unreversed 
when the subject-matter and the parties are the same in both proceedings." 

The court, after quoting section 338 of Story's Equity Pleading, pro- 
ceeded : 

"The jurisdiction of courts of equity to interfère and efiCectuate thelr own 
decrees by iujuuction or writs of assistance in order to avoid the relitigation 
of questions once settled between the same parties is well settled." 

Nor is it necessary that the parties be the same. 

"It is equally clear," the court in that case held, "that hls assignée or privy 
in estate has the right to the same relief that Morton (the original party, and 
Woolworth's grantor) could hâve asserted" — quoting as authority for this rule 
of law section 429, Story's Equlty Pleading. 

Upon the same principle it has also been held that, if a state court 
refuses to grant a pétition for removal to a fédéral court, when the 
pétition and bond show that the cause is one properly removable, and 
a transcript of the record has been filed in the national court to which 
it was sought to hâve it removed, that court may by a proceeding an- 
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cillary in its nature grant an injunction restraining the plaintiff from 
proceeding with his cause in the state court without violating section 
720, Rev. Stat. French v. May, 22 Wall. 250, note, 22 L. Ed. 857 ; 
Traction Co. v. St. Bernard Mining Co., 196 U. S. 239, 245, 25 Sup. 
Ct. 251, 49 L. Ed. 462. 

For thèse reasons, if the court has jurisdiction to maintain this an- 
cillary proceeding, the fact that the défendant Gallup had, before the 
filing of this supplemental bill, instituted his action in the state court, 
would not prevent this court from enjoining him from prosecuting 
that action by reason of the provisions of section 720, Rev. Stat. 

Has the court jurisdiction to entertain the supplemental bill? 

As this is an ancillary proceeding, the jurisdiction of the court dé- 
pends upon the jurisdiction of the original cause, regardless of the 
fact that it would hâve no jurisdiction if this were an original pro- 
ceeding. 

In Riggs V. Johnson County, 6 Wall. 166, 187 (18 L. Ed. 768), it was 
held that : 

"Process subséquent to Judgment Is as essentlal to jurisdiction as process 
antécédent to Judgment, else the judicial power would be incomplète and en- 
tlrely inadéquate to the purpose for which it was conferred by the Constitu- 
tion." 

In Lamb v. Ewing, 54 Fed. 269, 4 C. C. A. 320, the Circuit Court 
of Appeals for this circuit held : 

"The rule is well settled that, where a court rightfully takes Jurisdiction 
over the parties and the subject-matter of a controversy, It has the right not 
only to render judgment in the first instance, but also to secure to the pre- 
vailing party the fruits of such judgment, and the original jurisdiction is a 
continulng one for that purpose; and as coroUaries to the gênerai rule it is 
also equally well settled that, where third parties hâve rights in or claims to 
property taken Into the possession of the court under process Issued against 
the original parties, such third parties may Intervene in the proceedings for 
the protection of their rights ; and, further, that, where the process of the 
court is wrongfully and illegally used to the injury of a third party, the lat- 
ter may appeal to the court for proper redress. If the fédéral courts were de- 
prived of the power to protèct third parties against injury resulting from the 
enforcement of process issulng from such courts by reason of the citizenship 
of the injured party, or because the amount of the injury was less than $2,000, 
it would work great hardship upon the Indlvidual citizen and be a most se- 
rious blot upon the System of fédéral jurisprudence. The power of the courts 
of the United States in thèse particulars is as ample as that of the courts of 
the state, and the technlcal question of jurisdiction is solved by the ruling 
that in ail ancillary or auxiliary proceedings for the enforcement of judg- 
ments rendered, and in proceedings for the protection of the rights of third 
parties the jurisdiction is supported by that of the original action or suit." 

See, also, Reilly v. Golding, 10 Wall. 56, 19 L. Ed. 858; Cooke v. 
Avery, 147 U. S. 375, 390, 13 Sup. Ct. 340, 37 L. Ed. 209; Camp v. 
Boyd, 229 U. S. 530, 551, 33 Sup. Ct. 785, 57 L. Ed. 1317 ; Tyler Min- 
ing Co. V. Last Chance Mining Co., 90 Fed. 15, 32 C. C. A. 498; Lea 
V. Deakin (C. C.) 13 Fed. 514; Coosaw Mining Co. v. Farmers' Mining 
Co. (C. C.) 51 Fed. 107; Redlich Mfg. Co. v. John H. Rice & Co. (C. 
C.) 203 Fed. 722 ; Files v. Davis (C. C.) 118 Fed. 465. 

In Russell v. Farley, 105 U. S. 433, 445, 26 L. Ed. 1060, a leadmg 
case on this subject, it was held, Mr. Justice Bradley delivering the 
211 F.— 12 
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opinion of the court, that the right of the court to settle the Hability 
of the parties in an injunction proceeding was inhérent in every court 
of chancery, and does not dépend on any provision in the bond nor on 
the existence of an express law or rule of court. 

Orie of the principal questions involved in this proceeding is the 
construction of the efïect of the final decree rendered in the main 
cause. 

In Tullock V. Mulvane, 184 U. S. 497, 505, 22 Sup. Ct. 372, 375 
(46 L. Ed. 657), it was held that an action on an injunction bond given 
in a cause pending in. a court of the United States raises a fédéral 
question, and therefore a judgment of the highest court of the 
State on such a bond is subject to review on error by the Suprême 
Court. In that case the opinion was delivered by Mr. Justice, now Mr. 
Chief Justice, White, and it was held : 

"It Is settled that such court (meaning the national court in whlch the in- 
junction bond had been given) has the inhérent right to set the bond aside 
and to détermine in its discrétion whether a recovery eould be had upon It" — 
citing Russell v. Farley, supra. 

A similar conclusion was reached in M., K. & T. Ry. Co. v. Elliott, 
184 U. S. 534, 22 Sup. Ct. 446, 46 L. Ed. 673, which was on error to 
the highest court of the state of Missouri, and Leslie v. Brown, 90 
Fed. 171, 32 C. C. A. 556; National Foundry Co. v. Oconto Water 
Supply Co., 183 U. S. 216, 233, 22 Sup. Ct. 111, 46 L. Ed. 157. 

[2] This court, having taken jurisdiction for the purpose of deter- 
mining the question of damages growing out of the injunction, clearly 
has the exclusive right and authority to adjudicate and pass upon ail 
questions involved in that inquiry; and especially is this true in a 
case like the one at bar, where there are probably 50,000 claims for 
overcharges, ail arising out of the injunction granted by this court in 
the original cause. To prevent such a multiplicity of suits would be 
sufficient to justify a court of equity to maintain jurisdiction of an an- 
cillary proceeding in which ail thèse matters can be determined in 
one référence. Concurring opinion of Mr. Justice Miller in Chicago, 
etc., Ry. Co. v. Minnesota, 134 U. S. 418, 460, 10 Sup. Ct. 462, 702, 
33 L. Ed. 970, approved in Ex parte Young, 209 U. S. 123, 166, 28 
Sup, Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764. 

[3] It is further contended that in the bond for $200,000 the United 
States is the sole obligée, and in the second bond for $800,000 the 
Railroad Commissioners of the State of Arkansas and the two other de- 
fendants named as représentatives of the shippers as a class were the 
only obligées, and for this reason the défendants in the supplemental 
bill, not having been parties of record in the original proceeding, hâve 
no standing in that case, and are therefore remediless so far as there 
is a liability on the bonds. Therefore it is claimed that this court is 
without jurisdiction to maintain an ancillary bill against shippers not 
parties to the bonds, and their only remedy is by independent actions 
against the railroads. 

Even if it were true that the bonds were only the ordinary injunc- 
tion bonds "to pay the défendants ail damages they may sustain by 
reason of the granting of the injunction, if upon final hearing it should 
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be determined that the injonction Was inlproperly granted," this con- 
tention of the défendants Gallup and Metcalf could not be sustained. 
In an action of this nature, against public officers who by law fix car- 
riers' rates, shippers and passengers are quasi parties to the suit. 
Southern Railway Gô. v. Railroad Comm. of Alabania (D. C.) 196 Fed. 
558, 561. The Railroad Commissioners are not acting for themselves 
in this proceeding, nor for the state as a state, for neither could be 
benefited or injured pecuniarily no matter what thé resuit of the liti- 
gation may be. Their only interest is that of the state in a govern- 
mental sensé. They merely act as trustées for the shippers and pas- 
sengers on thèse roads, and represent them in the same manner as the 
trustée of a railroad mortgage represents the holders of the bonds se- 
cured by the mortgage. Reagan v. Farmers' Loan & Trust Co., 154 
U. S. 362, 390, 14 Sup. Ct..l047, 38 L. Ed. 1014; Missouri, etc., Ry. 
Co. V. Missouri Board of Comm., 183 U. S. 53, 59, 22 Sup. Ct. 18, 21 
(46 L. Ed. 78). 
In the last-cited case it was said: 

"It Is not an action to recover any money from the state. Its results wlU 
not inure to the beneflt of the state as a state in any degree. * » • The 
parties Interested are the railway Company, on the one hand, and they who 
use the bridge, on the other; the one interested to hâve the charges main- 
tained as they hâve been, the other to.have them reduced In compliance wlth 
the order of the Commissioners. ♦ * * It Is true that the state bas a gov- 
emmental Interest In the welfare of ail its citlzens, in compelling obédience 
to the légal orders of ail its officiais, and in securing compliance with ail its 
laws. But such gênerai governmental interest Is not that whlch makes the 
state, as an organized political community, a party in interest in the litiga- 
tion. * • • The interest must be one in the state as an artiflcial person." 

But, aside from this, each of the bonds in this case expressly pro- 
vides that it is for the benefit of ail shippers and passengers. The con- 
ditions in the first bond are : 

"If it should eventually be decided that so much of this order as inhibits 
the enforcement of existing rates should not hâve been made, the said com- 
plainant shall, within a reasonable time to be fixed by the court, refund in 
every instance to the party entitled thereto the excess it chargea over what 
would hâve been charged had the Inhiblted rates been applied." , 

And in the other bond the condition is : 

"If it should eventually be decided that so much of this order as Inhibits en- 
forcement of the rates prescribed • ♦ * the complainant shall refund to 
the owners and holders of the certiflcates issued by It (showing the excess 
payments) the excess charges as shown by the same." 

It will thus be seen that when the temporary injunction was granted 
by the court it reserved to itself the right to require the railroad and 
the sureties on its bonds to "refund in each instance to the party en- 
titled thereto" the moneys fcoUected in excess of the enjoined rates as 
directed by the court. The orders of the court and the bonds given in 
pursuance thereof are just as much for the benefit of every shipper 
and passenger as those who were made parties défendants to the suit 
as représentatives of ail shippers and passengers. To hâve made ail 
shippers and passengers parties to the original action would, of course, 
hâve been, if not impossible, at least impracticable, for it would hâve 
necessitated making every inhabitant of the state, and even nonresi- 
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dents, parties défendants. To avoid this, and by authority of Equity 
Rule 48 (29 Sup. Ct. xxxi), then in force, the bill made two shippers 
and passengers défendants as représentatives of ail other shippers and 
passengers. In West v. Randall, 2 Mason, 181, Fed. Cas. No. 17,424, 
it was held by Mr. Justice Story that even in the absence of such a 
rule that course would be a proper one. 
Equity Rule 10 (29" Sup. Ct. xxvi), then in force, provided : 

"Bvery person, not being a party in any cause, who bas obtained an order, 
or in wbose favor an order shall bave been made, sball be enabled to enforce 
obédience to such order by the same process as if he were a party to the cause." 

And it has been held that bidders or purchasers at a foreclosure 
sale, although not parties to the suit, are entitled to appeal as to mat- 
ters affecting them. Blossom v. Milwaukee, etc., R. Co., 1 Wall. 655, 
17 L. Ed. 673 ; Kneeland v. American h. & T. Co., 136 U. S. 89, 10 
Sup. Ct. 950, 34 L. Ed. 379. 

In re Farmers' Loan & Trust Co., 129 U. S. 206, 213, 9 Sup. Ct. 
265, 266 (32 L. Ed. 656), Mr. Justice Miller said : 

"But the doctrine that, after a decree which disposes of a principal subject 
of litigation and settles the rights of the parties in regard to that matter, 
there uiay subsequently arise important matters requlring the judicial action 
of the court in relation to the same property and some of the same rights liti- 
gated in the main suit, making necessary substantive and Important orders 
and decrees in which the most material rights of the parties may be passed 
upon by the court, and which, where they partake of the nature of final déci- 
sions of those rights, may be appealed from, is well established by the dé- 
cisions of this court." 

In that case a mandamus was granted to the judges of the Circuit 
Court to grant an appeal from an order made after final decree, and 
while the cause was pending on appeal in the Suprême Court. 

Suppose the court, when it granted the temporary injunction, had 
required the railroad company to deposit in the registry of the court ail 
the excess charges, to be there impounded until the final détermina- 
tion of the cause. Can there be any doubt of the power of the court in 
that case to hâve enjoined shippers from maintaining independent suits 
in other courts for the recovery of such excess charges? When the 
court, instead of requiring such deposits, exacted a bond to do the same 
thing, why does not the bond take the place of the money, and author- 
ize the court to do what it would hâve done if the money were in the 
registry? This objection must therefore be overruled. 

On the part of some of the shippers counsel concède that the court 
would hâve the right to retain jurisdiction of the ancillary proceeding, 
but insist that the injunction be granted only upon condition that com- 
plainant will not contest its liability but only the amounts claimed. 
There can be no doubt that the court in granting an injunction has 
the power to impose reasonable conditions, as the writ of injunction is 
not a writ of right but one of discrétion; but that does not mean an 
arbitrary discrétion, dépendent solely on the whim of the chancellor, 
It means a sound, judicial discrétion, informed and directed by the 
established principles, rules, and practice of equity jurisprudence. 
This question was fully discussed in the opinion filed in this case in 
168 Fed. 720, where many authorities are cited. To grant an in- 
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junction upon such conditions that the party asking it waive its dé- 
fense and concède its liability, when that liability is one of the main 
questions in issue, would be a travesty on justice and as much a depri- 
vation of its property without due process of law as was the act con- 
demned in Hovey v. Elliott, 167 U. S. 409, 17 Sup. Ct. 841, 42 L. Ed. 
215. Of what benefit is the injunction to the complainant if at the 
same time it must, in effect, pledge itself to confess judgment? 

If the défendants had suggested to the court that there is some doubt 
as to the solvency of the complainant or its ability to pay any decree 
that may be finally rendered against it, the court would no doubt hâve 
required a bond conditioned that it would satisfy any decree which 
may be finally rendered against it ; but no such demand nor suggestion 
was made. 

The object of this ancillary proceeding is to détermine whether the 
plaintifï is liable, and, if so, to whom and for what sums. The juris- 
diction might also be maintained upon the ground that when a court 
of equity once obtains jurisdiction it has the right to retain it for the 
purpose of settling ail matters arising by reason of the litigation. Dew- 
ing V. Perdicaries, 96 U. S. 193, 24 L. Ed. 654 ; Gormley v. Clark, 
134 U. S. 338, 10 Sup. Ct. 554, 33 E. Ed. 909 ; United States v. Union 
Pacific R. Co., 160 U. S. 1, 16 Sup. Ct. 190, 40 L. Ed. 319; Hopkins 
V. Grimshaw, 165 U. S. 342, 17 Sup. Ct. 401, 41 L. Ed. 739. 

The décisions of the Suprême Court in Re City of Louisville, 231 

U. S. 639; 34 Sup. Ct. 255, 58 L. Ed. , and in Re John Engelhard 

& Sons Co., 231 U. S. 646, 34 Sup. Ct. 258, 58 L. Ed. , opinions 

filed January 5, 1914, and just to hand, are very much in point and, 
in the opinion of this court, sustain the conclusions reached herein. 

The court fully reahzes that the question of jurisdiction of a na- 
tional court in cases of this nature is always a dehcate one. But, as 
stated by Chief Justice Marshall in Cohens v. Virginia, 6 Wheat. 264, 
404 (5 L. Ed. 257) : 

"It is most true that this court wlU not take Jurisdiction if it should not; 
but It is equally true that it must take jurisdiction If it should. The judiciary 
cannot, as the Législature may, avoid a measure because it approaches the 
confines of the Constitution. * • • We hâve no more right to décline the 
exercise of jurisdiction which is given, than to usurp that which is not given. 
The one or the other would be treason to the Constitution. Questions may 
occur which we would gladly avoid ; but we cannot avoid them. AU we can 
do is to exercise our best judgment, and conscientiously to perform our duty" — 
quoted and foUowed in Ex parte Young, supra. 

As the parties agreed in open court that a final decree may be en- 
tered, the défendants declining to plead further, a perpétuai injunction 
is granted, restraining thèse défendants and ail other persons similar- 
ly situated from instituting or maintaining any suits for excess of 
charges coUected by the complainant during the pendency of this in- 
junction. 
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BTRD V. HALL et al. 
CDlstrlct Court, B. D. Missouri, S. E3. D. September 15, 1913J 

, No. 57. ,. , .. 

1. JUDGMENT (§ 743*) — CoNOLUSivEisrœss — Mattérs Concluded. 

In a suit by credltofs to set aslde an alleged fraudulent conveyance, a 
judgment was rendered for plaintiffs setting aslde the conveyance and a 
motion for a new trial made, whlch was not acted upon for a number of 
years. After the judigment the grantor's admlnlstrator presented bis pe-. 
tltion to the probate court, referrlng to the judgment, setting out the 
names of the judgment eredltors who procured It, and praylng for an or- 
der for the sale of the land conveyed, and the application of the proeeeds, 
aftèr the payment of costs, to the claims of such judgment eredltors al- 
lowed by that court, and a sale was had. On a trial, after the grantlng 
of such motion for a new trial, the proceedings in the probate court lead- 
Ing up to the admlnlstrator's deed and the deed Itself were recelved In 
évidence over the objection of the grantee's heirs that the admlnlstrator 
could not question the aets of his décèdent, but was bound by hls deed ; 
that If the deed was fraudulent, the admlnlstrator had no authorlty to 
treat the land as a part of the estate ; that the purchaser was one of the 
plalntiffs in the suit, and bought subject to the results of the Utlgatlon ; 
that the judgment was set aslde on a motion filed at the term at whlch It 
was rendered ; that the purchaser bought the land whlle the motion for 
a new trial was pendlng ; and that the pétition to the probate court f ailed 
to confer authorlty on that court, and showed want of jurisdlction on its 
face. On appeal to the Suprême Court of the state judgment was ren- 
dered for plalntiffs, and the grantee's helrs moved to modify the judgment 
so as to allow them to pay the debts due plalntiffs and Issue an exécution 
for the sale of so much of the lands as would be necessary to pay off and 
discharge plalntiffs' judgments, only in case défendants failed to pay such 
judgments, and alleged in thelr motion that the deed was valld between 
the parties and blfldlng upon the admlnlstrator, and could not be ealled 
in question by hlm though fraudulent, whlch motion was denled. Held 
that the Judgment in that action was concluslve agalnst the rlght of the 
grantee's helrs to maintaln ejeetment agalnst the purchaser at the admln- 
lstrator's sale, on the ground that the land was not assets of the estate, 
and that the admlnlstrator could not pass title thereto though author- 
Ized by the probate court ; that question havlng been Involved in the for- 
mer suit. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §§ 1252, 1253, 1275- 
1277, 1284; Dec. Dig. § 743.*] 

2. Judgment (§ 828*) — United States Coubts — Authobity or Décisions of 

State Coxiets. 

The décision of the Suprême Court of a state as to the valldlty of an 
admlnlstrator's deed was binding on the United States courts, as they 
poésess no revlsory powers over the décisions of the state Suprême Court. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. §§ 1504-1509 ; Dec. 
Dlg. § 828.*] 

8. Estobpel (§ 92*) — Gbounds op Éstoppel — ^Acceptance op Benefits. 

After a judgment in a suit by judgment eredltors to set aslde an al- 
leged fraudulent conveyance whlch set aslde such conveyance except as to 
2,000 acres of the land conveyed, the grantor's admlnlstrator obtained au- 
thorlty from the probate court to sell the land as to whlch the convey- 
ance was set aslde and apply the proeeeds to the payment of such plaln- 
tiffs' judgments against the grantor. The 2,000 acres excepted by the 
judgment were sold, and the proeeeds approprlated by the heirs of the 
grantee. Held, that by thus accepting the terms of the decree, such heirs 

•For other cases see same toplc £ S numbeb lu Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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were estopped to attack the validlty of the title under the adminlstrator's 
deed, on the ground that tbe land fraudulently conveyed was not assets 
of the grantor's estate, and could not be sold by the admlnlstrator, though 
authorlzed by the probate court. 

[Ed. Note.— For other cases, see Estoppel, Cent Dig. S§ 260-263; Dec. 
Dig. § 92.»] 

4. Adverse Possession (§ 13*) — Eléments. 

Where, In ejectment, It appeared that défendant and those un<?er -whaia 
It clalmed had been in possession of the lands In question, claimlng title 
thereto, for more than 10 years next before the commencement of the suit, 
It was entitled to judgment. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. §S 65, 
67-76 ; Dec. Dig. § 13.*] 

At Law. Ejectment by Abraham R. Byrd against George Allen 
Hall and another. Judgment for défendants. 
See, also, 196 Fed. 762, 117 C. C. A. 568. 

R. B. Oliver, of Cape Girardeau, Mo., and Wilson Cramer, of Jack- 
son, Mo., for plaintifï. 

Martin L. Clardy, of St. Louis, Mo., R. A. Anthony, of Frederick- 
town, Mo., J. T. McKay, of Kennett, Mo., and Charles W. Bâtes, of 
St. Louis, Mo., for défendants'. 

DYER, District Judge. Litigation touching the lands in contro- 
versy in this case has extended over a period of more than 35 years. 
It began in the circuit and probate courts of Dunklin county, and by 
changes of venue and otherwise was considered by the circuit courts 
of Howell and Jefïerson counties, and from thence by the Suprême 
Court of Missouri. 

The history of the contest is an interesting one, and is well stated by 
the Suprême Court in the case of St. Francis Mill Co. et al. v. Sugg 
et al., 206 Mo. 148, 104 S. W. 45. 

In 1910 the plaintifï, who claims title under and from the heirs of 
Wiley P. Sugg, instituted in this court the présent action. The case 
was tried hère in 1911, and resulted in a judgment for the défend- 
ants. From this judgment the case was taken to the Circuit Court of 
Appeals for the Eighth Circuit. That court rêver sed the judgment of 
this court and remanded the case, with directions to grant a new trial. 
Byrd v. Hall, 196 Fed. 762, 117 C. C. A. 568. After the mandate of 
the Court of Appeals, setting aside the former judgment of this court 
and ordering a new trial, was received and duly entered, the défendants 
asked and obtained leave to file, and did file, an amended answer, to 
which the plaintifï filed a reply. The pétition, the amended answer 
thereto, and the reply made the issues upon which the évidence now in 
the record was introduced. 

The plaintifï insisted and now ingists that with the exception of cer- 
tain pleas touching the 24 and 30 year statute of limitations, there are 
no changes either in the pleadings or the évidence from those contained 
in the former transcript of this court, and upon which the Court of 
Appeals passed. For that reason the plaintifï contends that thèse ques- 
tions were ail adjudicated and finally settled by the judgment of the 

•For otber cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Court of Appeals, and that therefore the parties hereto are concluded 
from any further considération of the questions involved. If this con- 
tention is true, then it becomes the plain duty of this court to find the 
issues, upon this branch of the case, in favor of the plaintiff and en- 
ter a judgment accordingly. With this contention of the plaintiff, how- 
ever, the court does not agrée. 

The question that the Court of Appeals decided, as this court under- 
stands the décision, was that land conveyed in fraud of creditors did 
not, upon the death of the fraudulent grantor, become gênerai assets 
of his estate, and that any sale of such lands by the administrator was 
ineffective to pass the title, notwithstanding an order of the probate 
court of Dunklin county directing the sale. This décision, of course, 
was made upon the facts as then disclosed in the record before the 
court. 

The amended answer of the défendants and the évidence given in 
support thereof are essentially différent from those appearing in the 
former record. 

[1] The facts as now pleaded and shown by the évidence in the case 
to be true are to the effect that prior to the death of William S. Sugg, 
in 1873, certain of his creditors, to wit. St. Francis Mill Co., Crow, 
McCrerry & Co., Sanford, Wells & Co., Moody Michel & Co., Miller, 
Rehm & Co., Hickman & Sipple, J. Weil & Co., Snody & Parish, 
Jones, Tapp & Co., and Bamberger-Bloom & Co., sued and obtained 
large judgments against him in the circuit court of Dunklin county; 
that after thèse judgments were obtained William S. Sugg died, and 
B. T. Walker (his brother-in-law) was appointed by the probate court 
of Dunklin county administrator of the estate of the deceased. The 
said several judgments were duly presented to the probate court for 
allowance against Sugg's estate, and were duly allowed and classified 
under the law as of the fourth class. William S. Sugg in his life- 
time, to wit, on the 24th day of May, 1871, conveyed by gênerai war- 
ranty deed the lands now in controversy (and many more) to his 
brother, Wiley P. Sugg. After the above-mentioned creditors had 
sued and obtained judgments against William S. Sugg, as before men- 
tioned, and after the death of William S. Sugg in 1873, the said judg- 
ment creditors began a suit by filing a bill in equity in the circuit court 
of Dunklin county against Wiley P. Sugg to set aside a deed from Wil- 
liam S. Sugg to him (dated May 24, 1871), on the ground of fraud. 
This suit was instituted in the year 1875. In 1876 Wiley P. Sugg, the 
défendant in that suit, died intestate. The suit was thereafter re- 
vived against the widow and children of Wiley P. Sugg. This suit 
finally resulted in the judgment of August 20, 1880, setting aside the 
deed of William S. to Wiley P. Sugg, except as to about 2,000 acres. 
After the rendition of this judgment, to wit, on the 13th day of De- 
cember, 1880, Benjamin T. Walker, administrator of the estate of Wil- 
liam S. Sugg, presented his pétition to the probate court of Dunklin 
county, in which he referred to the decree of August 20, 1880, and set 
out the names of the judgment creditors who had procured the same, 
and prayed the court for an order of sale. The concluding portion of 
this prayer is as follows; 
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"And your petlttoner further prays for an order authorlzlng and dlrectlng 
him tQ pay out of the proceeds of the sale of thls land: First, the costs In- 
curred by plaintift's In procuring decree in circuit court, and to be allowed by 
you in your court; second, the costs of sale, and costs ipcurred in thls court 
and to be allowed by you ; third, a pro rata payment of the remainder of the 
cash on hand at time of sale, to be paid to plaintiffs In the aforementioned 
cause who hâve their claims allowed according to law in your court" 

This pétition was not in the évidence bef ore this court at the former 
trial, and consequently not before the Court of Appeals, but is now for 
the first time brought to the attention of the court. It was, however, 
before the Suprême Court, as is shown by the record of that court 
now in évidence. 

The prayer of the pétition was granted, and the sale made in accord- 
ance with the laws of Missouri. At the sale, George Rogers, under 
whom the défendants claim title, became the purchaser, and a deed of 
the administrator to him, containing the statutory récitals, was made, 
delivered, and recorded. The proceedings of the probate court leading 
up to this deed and the deed itself were offered and received in évi- 
dence by the circuit court of Jeflferson county, against the objections 
made at the time by the heirs of Wiley P. Sugg, who were then, as now, 
represented by the same distinguished counsel. The objection to the 
introduction of the deed to Rogers is important, as the court believes, 
as showing that the heirs of Wiley P. Sugg were then making the same 
claim to the lands uncovered by the decree of August 20, 1880, as they 
now and hère assert. 

The objections so made now appear for the first time in this case, 
and are as f ollows : 

"We object for the reason that B. T. Walker, in the first place, as adminis- 
trator of the estate of William S. Sugg, had no right, as administrator, to call 
into question the acts of his décèdent ; he was bound by the deed f rom W. S. 
Sugg to W. P. Sugg ; in other words, if that deed was made f raudulently, he 
was bound by it. B. T. Walker, aa administrator of W. S. Sugg, was bound 
by that deed, and had no authority, under the law, to treat that land as a part 
of the estate of W. S. Sugg. 

"We object, further, because the alleged purchaser, at the sale of B. T. 
Walker, was one of the plaintiffs in this suit, the original plaintifC in the origi- 
nal pétition; and. If he bought It at the sale of B. T. Walker, he bought it 
subject to the résulta of that litlgation. 

"We object to thèse deeds for the reason that the decree which undertook to 
set aside the deed from W. S. Sugg to W. P. Sugg and invest the title In W. 
S. Sugg was set aside by the order of the circuit court of Dunklln county 
upon a motion flled at the same term of court, at which the decree was ren- 
dered. 

"We object, further, because it Is shown that the purchaser, George Rogers, 
bought this land during the time the motion for a new trial was pendlng, 
which was filed to set aside the decree of August 20, 1880, by which the circuit 
court of Dunklln county undertook to set aside the deed from W. S. Sugg to 
W. P. Sugg. 

"We object, further, for the reason that the pétition was presented to the 
probate court for the sale of W. S. Sugg lands absolutely falled to confer any 
authority upon the probate court. The pétition shows on its face the want of 
jurisdiction." 

Suprême Court Transcript, pp. 895, 896. 

Thèse objections were before the Suprême Court of Missouri for 
considération in the transcript from the Jefïerson county circuit court. 
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They were necessarily considered by the Suprême Court and deter- 
mined by its judgment. 

The décision of the Suprême Court and the extent and scope of its 
décision in the case of St. Francis Mill Co. et al. v. Sugg et al., 206 Mo. 
148, 104 S. W. 45, seems to hâve been well understood by the distin- 
guished and learned counsel, then and now representing the heirs of 
Wiley P. Sugg. Fully understanding as they did the eft'ect of that dé- 
cision upon their clients, they sought by motion to obtain a rehearing, 
and f ailing in that, to hâve the court modify its judgment. That motion 
is as f ollows : 

"If this court Is unwilling to recall the majorlty opinion in tliis cause and 
refuses a reiiearing, respondents respectfully ask the court to modify said 
opinion and Its judgment so as to afford respondents an opportunity to pay 
off and discharge whatever sums of money may be due the appellants on their 
several judgments. That is to say, make'an order directing the court to enter 
up a decree in whlch it shall ascertain and deflne the amounts due the sev- 
eral appellants on their several judgments, and then order and adjudge that, 
upon payment by the respondent of said judgments, with interest, the deed 
from William S. Sugg to Wiley P. Sugg shall be valid and blnding, and that 
a day certain in the future be named in which respondents shall be permitted 
to make such payments, but that if the respondents fail, by the day named, 
to pay ofif and discharge such judgments and costs, then a spécial exécution 
issue, dlrected to the sheriff of Dunkhn county, authorizing and directing hlm 
to sell so much of said lands as will be necessary to pay off and discharge such 
judgments and costs, and that any balance of said lands, net required to be 
sold for the purpose aforesaid, be adjudged and decreed to hâve passed by said 
deed from William S. Sugg to said Wiley P. Sugg. 

"However fraudulent the deed from W. S. Sugg to Wiley P. Sugg may hâve 
been, if found to bave been fraudulent, it is valid as between the parties, and 
vested title in Wiley P. Sugg, and from him it has passed by descent to thèse 
respondents. None but judgment credltors could complaln. 

"Thls deed was equally binding upon the admlnlstrator of the estate of 
W. S. Sugg, deceased, and cannot be called in question by him, though fraudu- 
lent.•^ 

The Suprême Court denied the motion, although it raised practically 
the same questions as, are hère insisted upon. That motion was not be- 
fore this court at the former trial, and consequently not before the 
Court of Appeals. : : i 

[2] Whether the Suprême Court was right or wrong in its judgment 
is not for this court to détermine. It is the court of last resort in the 
state, and its décisions upûn matters of local concern are binding upon 
this court. . , 

This court as the Suprême Court of the United States has decided — 

"possesses no revisory power over the décisions of the Suprême Court of the 
state, and any argument to show that that court mistook the law and mls- 
jùdged the jurlsdictional f act would hâve beeii out of place. ' There were no 
fàcts before the Circuit Court (U. S. Circuit) vchich were not before the Su- ' 
preme Court of the state when its judgment was pronounced." Galpln v. Page, 
18 Wall. 365, 21 L. Ed. 959. 

[3] The question of title to the lands in dispute was before the courts 
of Missouri for 30 odd years. The decree of the Dunklin county cir- 
cuit court (August 20, 1880) excepted 2,000 acres of land, conveyed by 
the dèëd of William S. to Wiley P. Sugg. Thèse lands were accepted 
and sold by the heirs of Wiléy P. Sugg, and the proceeds thereof ap- 
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proptiated tô their Owil use. They accepted the terms of that decree, 
and should be bound by it The lands now in dispute are a part of the 
same lot, and were sold âfter' that decree by the administratpr of W. 
S. Sugg to Rogers for the purpose of paying judgment debts — debts 
that f ormed the basis for the decree. , 

Thèse facts were ail bef ore the Suprême Court of the state when 
its décision was rendered in 1897. Many and very important of thèse 
facts hâve never been before the court until now. 

The Suprême Court, speaking of the decree of August 20, 1880, said : 

"Thèse plaintiffs were there at that tlme of full âge, and represented by 
■counsel. They permitted the decree to be thus entered. By their agreement It 
was thus entered. TJnder the record In this case the helrs of W. P. Sugg hâve 
Bold at least 700 acres of this exempted land. Other portions may hâve been 
Bold and passed into the hands of Innocent persons upoh the faith of this de- 
cree entered by the consent and agreement of thèse plaintiffs. If the défend- 
ants hâve sold this 2,000 acres, they are estopped, and by the actions of the 
plaintiffs in agreeing to this decree they should not be permitted to reap the 
beneflts, especially as against innocent purehasers if such there be, and 700 
acres at least hâve been sold. To give plaintiffs this 2,000 acres would be in- 
équitable. To disturb thèse titles at this date would work a hardshlp. . The 
other titles under this same decree of 1880 hâve passed as if no deed had been 
made. For the reasons heretofore given this case should 'be and Is reversed, 
but, it being one in equity, we will direct a judgment in conformity wlth our 
views of the equitles of the case, and one which will in no wise disturb the ti- 
tles. We hâve the whole case before us," etc. 

The complète record of the Suprême Court in that case is now for 
the first time before this court. It is replète with ail of the proceed- 
ings of the probate court of Dunklin county touching the lands in dis- 
pute — the proceedings of the circuit court of that county touching the 
same lands; the complète proceedings in the circuit court of Jeffer- 
son county ; the injunction proceedings by the plaintiffs against thèse 
défendants ; the deed of Walker to Rogers ; the opinion of the Suprême 
Court (206 Mo. 148, 104 S. W. 45) ; the motion of plaintiffs to modify 
the decree and the order denying the motion. The Suprême Court of 
Missouri seems to hâve settled this case against the plaintiffs. 

Upon the pleadings as they now stand, and upon the évidence as it 
now appears, the court finds that the plaintiffs are not entitled to re- 
cover in this action. Varions objections were made during the trial to 
the introduction of évidence. The court did not at the time rule upon 
the questions, but reserved the same until now. AU such obj ections are 
nov overruled and exceptions allowed. 

[4] There are other questions raised by the pleadings and évidence 
in the case that it is probably my duty to consider and décide. The 
fîrst of thèse is the statute of limitations — sometimes called a statute 
of repose. This section (section 6) was bought by George Rogers at the 
sale made by the administrator of William S. Sugg in January, 1882. 
In 1884 this land was assesïed to Rogers, and from that time to the 
time of his death the taxes were annually paid by him. He died in 
1895. His will, devising thèse lands to his wife. Sue B. M. Rogers, 
was dated March 15, 1895. The taxes for that year were paid by his 
executor. On the 16th of August, 1897, Sue B. M. Rogers sold and 
conveyed thèse lands to J. E. Thomas, who, on the 13th of September 
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of the same year, sold and conveyed the same lands to John W. Vail, 
J. E. Thomas, and John A. Cook, a copartnership. On the ISth of 
June, 1898, Vail, Thomas and Cook sold and conveyed thèse lands to 
the défendant herein, the Decatur Egg Case Company, a corporation. 
From that time until and after the institution of this suit in 1910 the 
défendants paid ail taxes. In 1898 (after it purchased the land) the 
Decatur Egg Case Company built two houses upon the land. One of 
thèse burned, but the other was continuously occupied by the tenants 
of the défendants. In 1898 the plaintiffs undertook to assert ownership 
and possession by running a single wire around the section. They thus 
fenced in the tenants of défendant. This wire was immediately eut 
by the défendant, and it continued to occupy the land and to eut tim- 
ber thereon. Thèse, then, being the conditions, the plaintiffs in 1899 
commenced an injunction suit in the Howell county circuit court to 
prevent the défendant from cutting the timber on the section. An in- 
junction bond was required by the law to be given by the plaintiffs, 
and Byrd (the plaintiff hère) was surety on the bond. The entire rec- 
ord in that case is now for the first time in évidence hère. In the for- 
mer trial the bond only was offered. An examination of the pétition in 
that case, signed by the same attorney now representing the plaintiffs, 
shows that the plaintiffs set out with great particularity the claim made 
by the défendant to this land. The answer of the défendant set up own- 
ership of the land in dispute. 

In July, 1909, by agreement of counsel, the Howell circuit court en- 
tered a decree in favor of the défendant, dissolved the temporary in- 
junction previously granted, and assessed damages in favor of the 
défendant for the sum of $500. In that suit the plaintiffs made the 
same claim to the land that they hère make. 

Considering ail the évidence touching this particular défense, the 
court finds that the défendant, the Decatur Egg Case Company, and 
those under whom it claims, had been in possession of the lands in 
question, claiming title thereto, for more than 10 years next before 
the commencement of this suit, and for that reason the verdict should 
be and is in favor of the défendants. 

Upon the whole case the court finds : 

First. That the title to the lands in dispute has been adjudicated by 
the Suprême Court of Missouri adversely to the plaintiff, and those un- 
der whom he claims and that adjudication is binding upon this court. 

Second. That the plaintiff by his action and the action of those un- 
der whom he claims title is estopped from now claiming title to the 
lands in dispute. 

Third. That the statute of limitations, interposed as a défense in this 
case, is good and sufficient, and is sustained by the évidence in the case. 

A judgment will be entered in favor of the défendants. 
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VALVOLINE OIL CO. v. HAVOLINE OIL CO. et aL 

(District Court, S. D, New York. December 23, 1913.) 

L Tbade- Marks and Tbade-Names (| 93*) — Unfaib Compétition — Evidence 

CONSIDEBED. 

The adoption and use by défendant of the word "Havoline" In its cor- 
porate name and as a name for gas englne and automobile lubricants held 
not to constltute unfair compétition witli complainant, the Valvoline Cil 
Company, whlch with Its predecessor had for many years used the name 
"Valvoline" as a trade-mark for illnminating and tempering as well as 
lubricating oils, where It was shown that the name of defendant's pred- 
ecessor which flrst adopted the name was the Havemeyer Cil Company, 
that the suffixes "oline" and "line" were In common use for oils of ail de- 
scriptions, and that défendant had not imltated complainant's packages 
nor used other means to decelve purchasers, but had largely advertised 
Its name and products and built up a business thereln on their merits 
which greatly exceeded complainant's in the same Unes. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 104-106; Dec. Dlg. § 93.*] 

2. Tbadb-Mabks and Tbade-Names (§ 59*) — Infbingement — "Valvoline" 
AND "Havoline." 

The Word "Havoline," as a name for gas engine and automobile lubri- 
cants, held not an infringement of the trade-mark "Valvoline," as ap- 
plied to lubricating, illnminating, and tempering oils. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 68-72 ; Dec. Dig. i 59.*] 

8. Tbade-Mabks and Tbade-Names (S 86*) — Suit fob Infbingement — 
Lâches. 

A delay of several years before commencing suit for infringement of a 
trade-mark, with knowledge that the défendant was openly uslng the al- 
leged infringing name and expendlng large sums in advertising its product 
thereunder, constitutes such lâches as to require a court of equity, in 
vIew of modem business conditions, to deny injunctive relief as well as 
an accountlng. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i 95; Dec. Dig. § 86.*] 

In Equity. Suit by the Valvoline Oil Company against the Havoline 
Oil Company and the Indian Refining Company of New York. Decree 
for défendants. 

Steuart & Steuart and Sidney R. Perry, ail of Nevi^ York City, for 
complainant. 

Henry B. Brownell and John P. Bartlett, both of New York City, 
for défendants. 

MAYER, District Judge. The suit is brought to enjoin défendants 
f rom using the word "Havoline" on gas engine and automobile lubri- 
cants. The complainant claims that this word infringes its trade-mark 
"Valvoline," used on oils in gênerai, including lubricating oils of vari- 
ons kinds, and also illnminating and tempering oils. In addition, com- 
plainant allèges unfair compétition arising through the use of the word 

'For other caseï see same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Havoline" and in the use of the corporate title "Havoline Oil Com- 
pany." ■ • 5 ■ ■ , : , p -. . . ■ , ::•,:'; 

The bill also charges infringement of complainant's emblem trade- 
mark by reason of the use by défendants of an emblem" bearing the 
word "Havoline." Thèse emblem marks are as f oUows ; . , 

The following is complainant's emblem mark: 




The following is defendant's emblem mark: 







The défenses are : (1) No infringement ; (2) no unf air compétition ; 
and (3) lâches. 

Complainant's business of manuf acturing and selling lubricating oils, 
greases, and other petroleum products was founded in 1868 by its pred- 
ecessors Léonard & EUis, a partnership. In 1873 this firm adopted and 
used as a trade-mark for its goods, the word "Valvoline." This trade- 
mark was registered in the United States Patent Office, October 14, 
1873, No. 1,502, and again on May 31, 1881, No. 8,289. In 1901 the 
complainant corporation was organized, and in due course became the 
successor in business of Léonard & ElHs, and the owner by assignment 
of the trade-mark registrations. Complainant, in its name, registered 
the trade-mark "Valvoline" in the United States Patent Office, Febru- 
ary 4, 1902, No. 37,754, again May 29, 1906, No. 53,237, and again 
October 23, 1906, No. 56,816. Complainant does not confine its mark 
to lubricating oils, but also uses it on illuminating and tempering oils, 
while défendants' mark "Havoline" has always been confined to auto- 
mobile and gas engine lubricants. The validity of and title to the trade- 
mark "Valvoline" was established in the Circuit Court of the United 
States for the Southern District of Ohio as far back as 1889. Léonard 
V. White's Golden Lubricater Co., 38 Fed. 922. 

[1] Complainant has done a considérable business throughout the 
United States, and in other parts of the world in its oils generally, and 
"Valvoline" has been exhibited and displayed at various expositions 
and has received awards and medals for excellence. In 1904 Havemey- 
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er Oil Company, défendants' predecessor, adopted tihe mark "Havo- 
line." The cable address of this company was "Havoil," which was 
adopted about the time of the organization of the Havemeyer Oil Com- 
pany in 1901. This cable word "Havoil" was coined from the first 
syllable "Hav" of the name "Havemeyer" and the word "oil." 

At the time that the word "HavoUne" was adopted, the suffix "oline" 
or "Une" had become familiar in connection with oils and oil products. 
The first use of this suffix seems to hâve been in the word "Cosmoline" 
in 1870, and since then trade-marks hâve been registered for use in 
connection with varions kinds of oils, some of which are as f ollows : 

"Puroline," registered 1871, No. 164, for illuminating oils or burn- 
ing fluids. 

"Amberline," registered 1871, No. 163, for lubricating oil. 

"Carboline ," registered 1873, No. 1,133, for coal oil, i. e., illuminat- 
ing oil. 

"Septoline," registered 1876, No. 4,003, for illuminating oil. 

"Roseoline," registered 1880, No. 7,833, for lubricating and illu- 
minating oils, etc. 

"Hanoline," registered 1895, No. 26,686, for illuminating oil. 

"Vacuoline," registered 1896, No. 28,937, for oils and lubricants of 
ail kinds. 

"Cycoline," registered 1896, No. 29,179, for illuminating oil. 

"Fusoline," registered 1899, No. 32,592, for lubricating oil. 

"Autoline," registered 1905, No. 47,509, for lubricating oils. 

It is true that some of thèse marks were used in connection with il- 
luminating and not lubricating oils, and that the marks registered under 
the act of 1870 come within the décision of the Suprême Court in the 
Tràde-Mark Cases, 100 U. S. 82, 25 L. Ed. 550, declaring that act un- 
constitutional, and it is also true that there is no évidence of the actual 
use in commerce of thèse marks except "Cosmoline" and "Autoline." 
Thèse facts, however, do not afïect the proposition that the suffix 
"oline" or "line" had become so well known and familiar that when 
the Havemeyer Oil Company used that suffix it was using a familiar 
suffix-^all to the point that there was not any purpose or intent to ap- 
propriate the particular ending 6f the mark used by the Valvoline Oil 
Company. 

On April 9, 1907, the mark "Havoline" was registered (No. 61,806). 
In the same year the Havoline Oil Company was organized by the own- 
ers of Havemeyer Oil Company and, later, acquired the title to thè 
Havoline mark and now holds it. 

In October, 1909, Indian Refining Company of New York (organ- 
ized in May of that year) purchased ail of the capital stock of Havoline 
Oil Company; the purchase price being $150,000, which coveredthe 
stock of both of thèse companies. In 1910 Havemeyer Oil Company 
was dissolved. Since June, 1909, Indian Refining Company of Mairie 
haS been the exclusive manufacturer of the Havoline products. The 
Maine corporation owns ail the stock of a New York corporation of 
•like name which iS a défendant hef e. 

The testimony establishes a course of business by the owners of 
"Havoline" whicb den\pnstFates that they were developing their product 
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on îts own merits and seeking to acquire a trade individuality for 
"Havoline" as against competitors, including complainant. With a 
single exception (to be later commented upon), there is nowhere in 
this record that évidence which is so often found in trade-mark or un- 
fair compétition cases. There is no invasion of the other's territory 
by tricky or unfair means, no misleading by similarity of appearance 
in the packages or containers in which the product is put up, no spe- 
cious effort at artificial differentiation when the real purpose is to ap- 
propriate another's ability, effort, and commercial success. 

On the other hand, it is plain that "Havoline" has succeeded because 
its owners hâve employed energetic, up-to-date business methods and 
hâve expended substantial sums to make their product widely known. 
Of course, success in business does not last long unless the public is 
satisfied with the price and quality of the article, and, in thèse direc- 
tions also, good judgment seems to hâve been exercised by the "Havo- 
line" owners. The sales of "Havoline" show the progress made in a 
business less then eight years old when the testimony in this record 
was taken (1905-1912). The later sales and receipts were as follows : 

Barrels Amount 

1909 20,000 $400,000. 

1910 28,000 $415,000. 

1911 23,000 $375,000. 

1912 (8 mos;) 25,000 $350,000. 

Respecting the business of complainant, Mr. EUis, its président, was 
asked thèse questions and gave thèse answers : 

"X-Q. 337. How much Valvoline oil marked "Motor oll" did the Valvoline 
OU Company sell in the year 1911; that is, about how much? A. I can only 
guess at that, aud I would say a good deal more than a thousand barrels, 
in one kind of a container or another. 

"X-Q. 338. And, roughly speaklng, would you say between one and two 
thousand barrels? A. Yes, possibly more. I didn't prépare myself for such 
questions, as I didn't think they would be asked in a trade-mark suit. 

"X-Q. 339. In your answer to X-Q. 240, you say, 'On second thought, I 
wouldn't be surprised If 25 per cent, of the sale was stlll branded " 'Gas En- 
gine Cylinder Oil." ' When you say '25 per cent, of the sale,' what were you 
referrlng to, the sale of what? A. I was referrlng to ail the oïl that was sold 
for automobiles, marine englnes, and statlonary gas engines, similar to auto- 
mobile engines, and motors of ail kinds, operated by gasollne or naphtha or 
kérosène, or fuel oil." 

Thuë, it appears that the sales of "Havoline" were far in excess of 
"Valvoline" motor oil. 

Of course, the amount of sales is not a standard whereby to déter- 
mine whether compétition is unfair, but in this case it is of service, 
with other facts, in ascertaining whether "Havoline" was marketed on 
its own merits or on the réputation of complainant. 

The advertising of complainant has been comparatively small, while 
that of défendants has been extensive and has invaded every field of 
advertisement for this kind of product. From about $5,000 spent in 
1909, the advertising expenditures rose to over $25,000, in 1911. I 
think it may fairly be said that including 1912, at least $100,000 has 
been spent in advertising "Havoline." 

Advertisements hâve been inserted in leading magazines of gênerai 
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interest, as well as in magazines specially devoted to automobiling, mo- 
tor boating, and sports generally. Tour books and display racks bave 
been distributed, and there has been extensive outdoor advertising, in- 
cluding road signs, devices such as pennants, placards, and the like at 
athletic games and sporting events. 

The owners of famous motor boats, as well as noted aviators and 
automobile racers, hâve used "Havoline." Men of this kind know what 
they are doing. Their sports are perilous, and, when they buy cil for 
their engines, it is to be presumed that they understand what article 
they are buying. 

The colors on the "Valvoline" and "Havoline" cans are différent, the 
wording is différent, and the arrangement is différent. 

"Valvoline" has used the catch phrase, "Best by every Test," while 
"Havoline" has endeavored to make familiar, "It makes a différence." 

How any one can be mistaken in readily distinguishing "Valvo- 
line" as sold in the market from "Havoline" as sold in the market, I 
cannot understand. It is true that in a few inconspicuous instances 
défendants used the phrase, "Best by every Test." 

This was donc by an advertising manager now dead. Whether his 
course was due to an excess of zeal or to a supposed right cannot now 
be determined; but, when it is noted that this phrase was not used 
on défendants' containers, that défendants' efforts hâve been to make 
the public familiar with its own slogan, and that the instances were 
so few, the conclusion must foUow that this conduct of the advertis- 
ing manager is of no importance on the question of unfair compéti- 
tion. 

In view, then, of the course of the business of thèse litigants above 
outlined, and the manner and method of sale of the products, this is 
not a case of unfair compétition. 

[2] We then come to the question of trade-mark infringement. I 
am of the opinion that the words are distinct from each other and that 
there is no confusion. There are, of course, many cases in the books 
in which the courts hâve made clear that they cannot be deceived by 
disingenuous distinctions (N. K. Fairbank Co. v. Central Lard Co. 
[C. C] 64 Fed. 133, and many others which could be cited); but hère 
there is a real distinction in sound, in appearance, and, popularly 
speaking, in meaning. 

If I did not know anything about motor cils, and some one told me 
to buy "Valvoline," the word "valve" would be impressed on my mind. 
True, "Valvoline" has been held not to be descriptive, yet just as the 
English court held (Léonard & Ellis' Trade Mark, L. R. 26 Ch. Div. 
288, and In re. Léonard & Ellis v. Wells, L. R. 26 Ch. Div. 288) that 
the word meant valve oil, so would I, as a purchaser, think that it had 
something to do with valves. Of course, I would soon discover that 
"Valvoline" had a wider meaning, but when I heard "Havoline" I 
would think that it was some coined word or perhaps some technical 
term, and it would not suggest "Valvoline" to me. 

Thus it seems by every. test, including that indicated by Judge La- 
combe in National Biscuit Co. v. Baker (C. C.) 95 Fed. 135 (Uneeda 
and Iwanta), that there is no infringement hère. 
211 F.— 13 
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I have examined the instances in this record of alleged confusion, 
for in doubtful cases actual instances of confusion may be helpîul in 
arriving at a correct décision ; but I am not impressed with the testi- 
mony on this branch of the case. Without analyzing the record in 
détail, it may be said that thoughtlesç errors by very inattentive peo- 
ple cannot be the standard in deahng with an article of this charac- 
ter, nor can a wholesaler be held responsible becaiise an occasional un- 
scrupulous dealer without his knowledge or consent tries to deceive 
the purchasing public. 

[3] Holding thèse views, it is not necessary to discuss at length the 
question of lâches. However, in a case so thoroughly prepared as this 
by both sides, counsel are entitled to the view of the trial judge on an 
important question. 

The testimony is that a retail store for the sale of "Havoline" prod- 
ucts was opened in- 1906 on Broadway in the center of the automobile 
district in New York City. This store has been maintained ever since. 
Complainant knew of défendants' mark in 1906 and knew that it was 
being used continiiously ever since. 

"X-Q. 261. When did you first hear of the Havoline brand of motor oilî 
A. I can't remember in regard to the word 'motor oil,' but in regard to Havo- 
line oll it may have been Havoline Cylinder, or it may have been Havoline 
oil plain, or it may have been Havoline motor oil, whlch I can't remember, 
but as I remember it first it was Havemeyer 011 Company's Havoline oil, of 
some grade I do not remember. It was the same year that they establlshed 
their dépôt on Broadway near Sixty-Fourth or Sixty-Third street. I called 
in on them at the time I flrst saw it and notlfied them that that was too 
slmilar a brand to our Valvoline brand, and that, if they intended to register 
it, I should oppose it, and I found out afterwards that it had just been regis- 
tered or, in other words, the advertising time that I could oppose it had ex- 
pired within a very few days prevlously. Hence, this suit; othervrtse I 
would have opposed it at the time they tried to register it, the same as I did 
'Wolverine,' which latter trade-mark was applied for by the same man, Mr. 
Tomlinson. 

"X-Q. 262. Whora did you see when you called in on them, as stated in 
your last answer? A. I do not know that I asked him his name; I asked 
hlm if he represented the Havemeyer Oil Company that was selling Havoline 
oll. He sald he did. 

"X-Q. 263. Do you now know whom it was that you saw at that timeî A. 
No, I have not Inquired since." 

The notice to the unidentified person at the Broadway dépôt cannot 
be regarded as binding on défendant, but it does show knowledge by 
complainant of the use of the word "Havoline." 

I think we must realize modern conditions. Men can build up new 
businesses thèse days in a period of time which would have seemed 
amazingly short years ago. It is true that mère acquiescence will not 
preclude injunctive relief , but, whether a case falls within the principle 
of Menendez v. Holt, 128 U. S. 523, 9 vSup. Ct. 143, 32 L. Ed. 526, or 
within Richardson v. Osborne (C. C.) 82 Fed. 92, affirmed 93 Fed. 828, 
36 C. C. A. 610, dépends, of course, on the particular facts and circum- 
stances. Where a trade-mark is bodily appropriated, as in Menendez v. 
Holt, the courts will grant injunctive relief, although in some instanc- 
es denying an accounting. See, also, Mosler v. Lurie, 209 Fed. 364, 
126 C. C. A. 290 (C. C. A. 2d Circuit) decided November U, 1913. 
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But thîs is not such a case. It must be admitted, even if it were to be 
held that the défendants îrifringed complainant's trade-mark, that the 
question involved is seriously debatable. 

I am of opinion that equity as applied to modem business develop- 
ments requires that, in this particular case, injunctive relief in any 
event be denied. No satisfactory explanation is given for the delay,, 
and, during that time, the défendants hâve spent thousands of dollars 
to create a valuable asset in the word "Havoline." Complainant is not 
uninformed, as in Mosler v. Lurie, supra, but is a business corpora- 
tion in this very same kind of business. 

There are cases where delay is excusable because it is necessary to 
obtain essential testimony or because a person unfamiliar with the 
subject-matter is ignorant of his rights, or where there is some situa- 
tion that shows that a défendant should not be permitted to go on 
with his own wrongful conduct just because he hàs continued it for 
a long time. 

But it cannot be équitable for a well-informed merchant with knowl- 
edge of a claimed invasion of right, to wait to see how successful his 
competitor will be and then destroy with the aid of a court decree, 
much that the competitor bas striven for and accomplished — especially 
in a case where the most that can be said is that the trade-mark in- 
fringement is a genuinely debatable question. 

It is not unlikely that, had complainant in 1906 properly notified de- 
fendants' predecessor, the latter would just as soon hâve adopted some 
other mark; and, if not, then the controversy could bave long since 
been decided without substantial loss to anybody. 

I think there will be very little protection for investors, if, after 
finding that a duly registered trade-mark has been extensively adver- 
tised, that no suit has ever been commenced in respect thereof, that 
there has not been any appropriation of the name of a company or its 
brands or trade-mark by an obvious simulation, they nevertheless are 
subjected to a decree which seriously impairs the value of the proper- 
ty they hâve acquired. 

That complainant, in any event, would not be entitled to an account- 
ing, is clear under the authority of Menendez v. Holt, supra, and Mos- 
ler v. Lurie, supra, and for the reasons outlined I am also satisfied 
complainant is not entitled to prevail on any theory. 

The bill is dismissed, with costs. 
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AMERICAN SIGN CO. ▼. ELECTRO-LBNS SIGN CO. et al. 
(District Court, N. D. Callfomla, Second Division. November 3, 1913.) 

Ko. 15,602. 

1. Action (| 24*) — Action at Law — Equitable Défenses — Fbaud. 

In an action in the fédéral courts on notes glven for deferred paymenta 
on the purchase prlce of certain territorial rights or privilèges under pat- 
ents ovened by plaintiff, défendant was entitled to plead, as a défense at 
law, failure of considération based on fraud inducing the maklng of the 
contract, and was not required to sue in equity to obtain relief on such 
ground. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§ 153-155; Dec. Dig. 
8 24.*] 

2. SKT-Orr and Counteeclaim (§ 29*) — Damages foe Fraud. 

In an action on notes given for the purchase prlce of certain patent 
rights and privilèges, a claim for damages for fraud inducing the maklng 
of the contract was relevant to and dépendent on the transaction whlch 
was the basls of plaintifC's cause of action wlthin Code Civ. Proc. Cal. § 
442, and was therefore properly set up as a counterclalm. 

[Ed. Note. — For other cases, see Set-Off and Counterclalm, Cent. Dig. 
§§ 49-51 ; Dec. Dig. § 29.*] 

Action by the American Sign Company against the Electro-Lens 
Sign Company, and others. On demurrer to defendant's défense and 
counterclaim and motion to strike. Motion denied, and demurrer 
overruled. 

Willard P. Smith and Judson W. Reeves, both of San Francisco, 
Cal., for plaintiiï. 
W. W. Sanderson, of San Francisco, Cal., for défendants. 

VAN FLEET, District Judge. [1] The action is to recover on 
promissory notes made by the défendant corporation and indorsed by 
its codefendants for deferred payments on the purchase price, under 
a contract of sale, of certain territorial rights or privilèges under pat- 
ents owned by the plaintiff ; and the primary question presented by the 
demurrer and motion to strike interposed by plaintiff to the answer 
and cross-complaint is whether in an action at law in this court on a 
contract not under seal the défense of failure of considération based 
on fraud inducing the making of the contract can be interposed, the 
contention of plaintiff being that such a défense bas no compétent 
place on the law side in a fédéral court, but is cognizable only in eq- 
uity. 

The substantive question has given rise to some différence of view 
and décision in the lower fédéral courts, arising largely, I think, out 
of an unwarranted extension in some cases of the principles announced 
in the case of George v. Tate, 102 U. S. 564, 26 L. Ed. 232, the leading 
case relied upon by plaintiff to sustain its contention. That case was 
an action to recover on a bond given to prevent the levy or exécution 
of a writ of attachment, wherein the défendants answered that they 
were induced to enter into the bond by the false and fraudulent rep- 
résentations of the plaintiff's assignors. The trial court excluded evi- 

•For other cases see same toplc & i numbes la Dec. & Am. Diga. 1S07 to date, & Rep'r Indexes 



AMERICAN SIQN OO. T. ELECTBO-LBNS 8IGN CO. 197 

dence of the alleged fraud, and the Suprême Court in sustaining thïs 
ruling used this language : 

"Proof of fraudulent représentations by Myers & Green, beyond the récitals 
in the bond, to induce its exécution by the plaintiff in error, was properly 
rejected. 

"It is well settled that the only fraud permissible to be proved at law in 
thèse cases is fraud touchlng the exécution of the instrument, such as mis- 
reading, the surreptitious substitution of one paper for another, or obtaining 
by some other trick or device an instrument which the party did not intend 
to give. Hartshorn et al. v. Day, 19 How. 211 [15 U Ed. 605] ; Osterhout v. 
Shoemaker et al., 3 Hill (N. Y.) 513; Belden y. Davies, 2 N. Y. Super. Ct. 466; 
Franchot v. Leaeh, 5 Cow. (N. Y.) 506. The remedy is by a direct proceeding 
to avoid the instrument. Irving v. Humphrey, 1 Hopk. Ch. (N. Y.) 284." 

The plaintiff construes this language as announcing the broad doc- 
trine that fraud in procuring the making of a contract, regardless of 
whether it is one under seal or not, may never be availed of in a féd- 
éral court to avoid its obligation, otherwise than by bill or other ap- 
propriate method on the equity side. And this is the view of that case 
adopted in Levi v. Mathews, 145 Fed. 152, 76 C. C. A. 122, cited by 
plaintiff, and some others of like character. Thèse cases need not be 
particularly considered further than to say that, while some of them, 
like Levi v. Mathews, involved contracts under seal, and others con- 
tracts not under seal, they proceed alike upon the theory that the ques- 
tion as to the existence of any distinction in the nature of the contract 
in that regard is concluded by the language of George v. Tate, and are 
decided in obédience to what is conceived to be the rule there an- 
nounced. 

Is thât case justly susceptible of the interprétation thus sought to 
be put upon it? With the greatest respect for the courts entertain- 
ing that view, I find myself whoUy unable to give it my acquiescence. 
To my mind, it is based upon a misapprehension which overlooks the 
character of the case with which the court was dealing. It is a car- 
dinal rule in construing the language of a décision that it must be read 
with particular référence to the facts before the court, and this prin- 
ciple, as it appears to me, must be wholly ignored to give the language 
of that case the sweeping effect contended for. The instrument there 
in suit was a bond under seal, a specialty, and it was with référence 
to the rights of the parties under such a contract that the court was 
speaking. When therefore, in announcing the applicable rule of law, 
the court employs the somewhat gênerai and comprehensive expres- 
sion, "It is well settled * * * w thèse cases" etc. (italics ours), 
we are bound, not only in fairness but in obédience to the rules of 
construction, to confine the application of itS language to the class of 
cases represented by the one before the court — cases involving sealed 
instruments. And that this class was what the court had in mind, and 
ail it had in mind, is, I think, conclusively evidenced by the character 
of the cases referred to as authority for the rule announced. AU the 
cases cited by the court involved contracts under seal : Hartshorn v. 
Day, an assignment of a patent under seal ; Osterhout v. Shoemaker, 
a deed ; Belden v. Davies, a release under seal ; Franchot v. Leach, a 
formai contract for the sale of land ; Irving v. Humphrey, a composi- 
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tiori and release by creditors. Ând ail of them confine the discussion 
of the rule in its application to that class of contracts. As thus, in 
Hartshorn v. Day: ? 

"The gênerai rule Is that, in an action upon a sealed Instrument in a court 
of law, failure of considération, or fraud in the considération, for the pur- 
pose of avoldlng the obligation, is net admissible as between the parties and 
privies to the deed," etc. 

Thèse considérations, it seems to me, show very clearly the proper 
limitations of the rule the court was declaring in George v. Tate, and 
that it had application alone to contracts under seal. And, thus con- 
strued, the case but announces a principle then old and familiar with 
référence to that class of contracts; whereas the construction con- 
tended for would commit the court to a doctrine not only at variance 
with that obtaining at common law, but with the rule prevailing in 
most, if not ail, of the states of the union. 

That courts of law hâve concurrent jurisdiction with courts of eq- 
uity in matters of fraud in ail instances where the relief sought is such 
that a court of law, with its more rigid remédies, is capable of afïord- 
ing it, has long been established ; and that this principle has applica- 
tion to actions and proceedings in fédéral courts, notwithstanding the 
method of our procédure which requires the separate administration 
of légal and équitable remédies, has been recognized in repeated déci- 
sions of the Suprême Court. Thus in Buzard v. Houston, 119 U. S. 
347, 7 Sup. Ct. 249, 30 L. Ed. 451, where the bill sought to set aside 
the written assignment of a contract alleged to hâve been obtained by 
f raudulent représentations, and to restore the complainant to bis orig- 
inal contract, the court dismissed the bill because the remedy at law 
was adéquate, and said: 

"In cases of fraud or mlstake, as under any other head of chancery ju- 
risdiction, a court of the United States will not sustain a bill in equity to 
obtain only a decree for the payaient of money by way of damages, when the 
like amount can be recovered at law in an action sounding in tort or for 
money had and received. * • • 

"The présent bill states a case for which an action of deceit could be main- 
tained at law, and would afford fuU, adéquate, and complète remedy. • * * 
If the plaintifEs should be ordered to be reinstated in ail their rights under 
that agreement, and permitted now to tender performance thereof on their 
part, the only relief which they could hâve in this suit would be a decree 
for damages to be assessed by the same rules as in an action at law. * * * 
If the exchange of the contracts was procured by the fraud alleged, it would 
be no more blnding upon the plaintiffs at law than in equity ; and in an ac- 
tion of deceit the plaintiffs might treat the assignment of the contract with 
Mosty as void, and, upon dellvering up that contract to the défendant, recover 
full damages for the nonperformance of the original agreement. * ♦ * A 
judgment for pecuniary damages would adjust and détermine ail the rights 
of the parties, and is the only redress to which the plaintiffs, if they prove 
their allégations, are entitled." 

So in Equitable Life Assur. Soc. v. Brown, 213 U. S. 25, 29 Sup. 
Ct. 404, 53 L. Ed. 682, which was a bill brought by a policy holder 
against an insurance company for an accounting and the appointment 
of a receiver because of fraud and misfeasance of its officers, and in 
which the complainant contended that there was a relation of trust be- 
tween the company and himself , the bill was held to sustain no ground 
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for équitable intervention because complainant's remedy, if he had one, 
was at law ; and it is said : 

"If it be held that there is no trust, tlien it follows that the suit cannot be 
maintained in equity on tlie sole ground of fraud. Such a ground for the 
maintenance of the suit (even if complainant could otherwlse maintain it) is 
a mère incident to the main ground set forth in the bill. Equity does net 
now take jurisdictlon in cases of fraud where the relief properly obtalnable 
on that ground can be obtained in a court of law, and where, so far as neces- 
sary, dlseovery may be obtained as well as in equity. Rev. Stat. § 724 [U. S. 
Comp. St 1901, p. 583] ; United States v. Bitter Root Co., 200 U. S. 451 [26 
Sup. et. 318, 50 L. Eà. 550], and cases cited." 

In Union Pacific Ry. Co. v. Harris, 158 U. S. 326, 15 Sup. Ct. 843, 
39 L. Ed. 1003, the action was to recover damages for personal_ in- 
juries, and the défendant set up a written release in bar of the action, 
to which a replication was filed averring, as ground of avoidance of 
the release, that plaintiff's mind at the time of its exécution was en- 
feebled by opiates, shock, and pain to the extent that he was unable to 
enter into contractual relations ; that the minds of the parties never 
met on the principal subject embraced in the release ; and that the re- 
lease was obtained through misrepresentation and fraud. The défend- 
ant at the trial moved the court to instruct the_ jury that the release 
was a complète bar to the action, which instruction the court declined 
to give, but submitted to the jury the question of fraud in obtaining 
it, and its action in that regard was sustained; the Suprême Court 
saying : 

"As there was évidence tending to snstain plaintiff's contention In relation 
to the valldity of the release, the instruction was properly refused." 

The same principles find ample support in the décisions of other 
fédéral courts. 

In Wagner v. National Life Ins. Co., 90 Fed. 395, 33 C. C. A. 121, 
an action was brought on a policy of life insufànce on which was an 
indorsement releasing the défendant from liability, and it was held 
that the plaintiff was entitled to show that the indorsement had been 
procured by fraud; Judge Taft, delivering the opinion of the Cir- 
cuit Court of Appeals for the Sixth Circuit, saying: 

"Except for the peculiar sanctity anclently attachlng to a sealed writlhg at 
common law, which is now dlsappearlng, it is difflcult to see how there could 
be any doubt about the right in an action at law to avoid a release by a reply 
of fraud. The release or surrender Is a contract (and In the case at bar not 
under seal). In which, for a valuable considération, the releasor agrées to 
glve up ail claim and interest In hls rlght of action. In the case of a coto- 
tract of sale of Personal property, a party may, by tendering back either thè 
money or the property, as the case may be, rescind the sale for f raudulent 
misrepresentation as to any material fact induciug him to enter into the con- 
tract, and, if sued on the contract, may plead such rescission and justify It. 
Why may not one on the same ground and in the same way rescind a release, 
or, when it is produced agalnst him as a bar to an action, avoid it by show- 
ing the fraud? * * * 

"Our conclusion is therefore that it is proper In a suit at law for the plain- 
tiff to meet a plea of release by a replication that the release was obtained 
by fraud, whether the fraud is in the exécution, or In misrepresentation as 
to material facts indueing exécution. We are glad to corne to this conclusion, 
because it avoids circulty of action, and thus facilitâtes the administration of 
justice. Of course, cases may be conceived where the avoiding of a release 
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may concern the rights of others not parties, or may Involve the application 
of peeuUarly équitable doctrines of confldentlal relations, and the like, and 
thus présent Issues whlch only a chancellor, with his flexible procédure and 
careful discrimination, can properly adjust and décide. In such cases the 
parties can be remitted to equlty. But where the issue is simply one of fraud- 
ulent mlsrepresentation, It may be as well tried to a jury as to a court of 
equity, for fraud is an issue of which courts of law and equity, from tirae 
immémorial, hâve had concurrent jurisdlctlon. We flnd no reason therefore 
to modify the remarli made by this court, speaklng through Judge Lurton 
in Lumley v. Kallroad Co., 43 U. S. App. 476, 489, and 76 Fed. 73 [22 C. 0. A. 
67], where he said : 'If the release had in fact been procured by fraud, he 
(the plaintiff) could hâve shown this at law, if the fact that the release was 
under seal had been out of the way.' The remark was perhaps not necessary 
to the case then before the court, but in this case, where the question calls 
for décision, we hâve no dlfficulty in confirmlng it." 

In Second Natl. Bank v. Pan-American Bridge Co., 183 Fed. 391, 
105 C. C. A. 611, an action at law on a building contract where the 
contract required the contractor to obtain the architect's acceptance 
of the building as a condition précèdent to his right to final payment 
therefor, it was held that the contractor could show that the archi- 
tect's certificate required as a condition précèdent to action was fraud- 
ulently withheld, and was not required to go into a court of equity to 
avoid the effect of his f ailure to obtain it ; and it is said : 

"We cannot accède to the proposition that resort to equity is necessarj' in 
order to avold the effect of failure to obtain the architect's certifleate. The 
contention most strongly urged seems to be that the plaintiff must, as condi- 
tion précèdent to recovery on the contract, procure the setting aside of the 
contract provisions requiring such certificate, although the suggestion is also 
made that the architect's action needs reforming. Neither of those conten- 
tions is, in our opinion, maintainable. The plaintiff does not attack the valid- 
ity of the contract provision requiring the architect's certificate as a condi- 
tion précèdent to recovery. Nor is there any certificate of the arehltect stand- 
ing In the way and requiring reformation. The plaintiff's complalnt in this 
respect is not that the contract is wrong, nor that any certificate of the 
arehltect Is wrong. Its grlevance Is that the architect has Improperly re- 
fused, as alleged, to accept the work and to certify accordingly." 

And after discussing George v. Tate and other cases urged in sup- 
port of defendant's contention, it is said: 

"The right of aparty to a building contract to show in an action at law 
thereon that the certifleate required by the contract as a condition précèdent 
to action was fraudulently withheld has been at least Implledly recognlzed in 
numerous cases, several of which are clted in another branch of this opinion, 
and has never, so far as we hâve seen, been denied." 

In Such V. Bank of State of New York (C. C.) 127 Fed. 450, the 
plaintiff sought by his bill to hâve annulled and set aside a release 
given by him to the défendant in full settlement of ail transactions 
with the bank, upon the ground that the making of the release had 
been procured by fraudulent misrepresentations. Judge Wallace held 
that the release, not being under seal, could be avoided at law in a 
fédéral court for the fraud inducing the making, and that the facts 
did not entitle the maker to resort to equity for its cancellation. After 
considering George v. Tate and Hartshorn v. Day, ref erred to in that 
case, he says : 

"Thèse are the only cases in which the question has been considered by 
the Suprême Court. FoUowing thèse décisions, the rule obtains in thia cir- 
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cuit that to avold tjie effect of a release under seal by one who allèges that 
it was obtained by fraud relating to the considération, and not merely to the 
exécution of the instrument, resort must be had to a court o£ equity." 

And proceeding to discuss a number of other cases upon the sub-. 
ject, including Buzard v. Houston, supra, Judge Wallace concludes: 

"There Is no more reasbn why the party who has executed an instrument 
like the receipt in the présent case should be precluded in a court of law to 
show fraud in its considération than there is where the maker of a promis- 
sory note, who asserts fraud in the considération, should be precluded. In 
the absence of any décision by the Suprême Court or by this court that a 
party who by a false représentation has been Induced to màke an unilatéral 
agreement In the nature of a release, not under seal, cannot avold it at law, 
the conclusion is reached that the complainant Is not entltled to resort to 
equlty to vacate the receipt given. to the défendant" 

The satne principles are recognized by Judge Morrow in Mahr v. 
Union Pac. R. Co., 170 Fed. 699, 96 C. C. A. 19; and aiso in Lumley 
V. Wabash R. Ce, 76 Fed. 66, 22 C. C. A. 60. 

In Hill V. Northern Pac. Ry. Co., 113 Fed. 914, 51 C. C. A. 544, 
Judge Ross, while adverting to the question, determined that it did 
not arise upon the facts, and the court for that reason refrained from 
expressing any conclusion. 

Thèse considérations would seem to fuUy sustain the contention of 
the défendants that the issues tendered by their answer and cross- 
complaint constitute a compétent answer in a court of law to the plain- 
tiff's demand. Indeed, it is quite obvions, from the authorities re- 
ferred to, that it would be idle and fruitless to send them to a court 
of equity with their grievance, since it could not there be entertained. 
They seek nothing but that which a court of law is fully compétent 
to afford them — compensation by way of damages for the loss alleged 
to hâve been sufïered through plaintiff's fraud. 

[2] The further objections urged to the cross-complaint are with- 
out merit. The matter alleged is clearly relating to or depending upon 
the transaction counted upon by plaintifï within the meaning of the 
Code provision on counterclaim. C. C. P. § 442. The fact that the 
action is founded upon the notes rather than the original contract 
can make no différence in this regard. It is the same as if plaintiff 
were suing on the contract for a balance of purchase price not rep- 
resented by notes. Nor do I think the cross-complaint improperly 
unités différent and inconsistent causes of action. 

The motion to strike will be denied, and the démarrer overruled. 

Let an order be entered to that effect. 
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PACIFIC GAS & ELECTRIC CO. v. CITY AND COUNTT OF 

SAN FRANCISCO. 

(District Court, N. D. California, Second Division. December 17, 1913.) 

No. 2T. 

1. Injunction (§ 153*) — ïemporabt Ikjunction — Gas Rates — Impoundino 

FuNDs — Bonds. 

Where complainant gas and electric company filed a bill to restrain tlie 
enforcement of a city ordinance fixing rates for ttie fiscal year beginning 
July 1, 1913, on the ground tliat tlie rates were confiseatory, and applied 
for a temporary restrainlng order pendlng the application for an injunc- 
tion pendente lite, complainant, as a condition to the granting of such 
order, vvould not be required to pay into court the excess of the rates 
charged over those flxed by the ordinance for the benefit of consumers in 
case the bill should be dismissed, but would be required to ille monthly 
statements and exécute bonds from time to time for the refund of such 
excess in case relief should be denied. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 338, 339 ; Dec. 
Dig. § 153.*] 

2. Gas (§ 14*) — Rate Ordinance — Jtjeisdiction. 

While a court of equity may restrain the enforcement of an ordinance 
fixing rates to be charged by a public service corporation which are con- 
fiseatory or unreasonable, the court may not itself flx a reasonable rate. 

[Ed. Note.— For other cases, see Gas, Cent. Dig. §§ 10-11; Dec. Dig. 
5 14.*] 

3. Injunction (§ 153*) — Public Seevicb Corporation — Rates. 

Where a public service corporation sued to restrain the enforcement of 
a rate ordinance passed for the fiscal year beginning July 1, 1913, on 
the ground that it was confiseatory, and applied for a temporary restrain- 
lng order until an application for an injunction pendente lite could be 
heard, the court, as a condition to the granting of such order, could not 
direct that the rates to be charged in the meantlme should not exceed 
those fixed in an ordinance for the preceding year, which had expired, 
but could vacate the restrainlng order and leave complainant at the mercy 
of the ordinance sought to be annulled, in case It sought to charge an ob- 
viously unconscionable rate, under the rule that he who seeks equity must 
do equity. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§ 338, 339; Dec. 
Dig. § 153.*] 

In Equity. Suit by the Pacific Gas & Electric Company against 
the City ,and County of San Francisco. On application of défendant 
to impound certain funds pendente lite. Denied, and order entered re- 
quiring complainant to give bonds. 

William B. Bosley and C. P. Cutten, both of San Francisco, Cal, for 
complainant. 

Percy V. Long, City Atty., and Jesse H. Steinhart, Asst. City Atty., 
both of San Francisco, Cal., for défendant. 

VAN FLEET, District Judge. An ordinance of the board of su- 
pervisors of the défendant municipaUty, fixing gas rates for the fiscal 
year beginning July 1, 1913, being attacked by the bill as violative of 
complainant's rights under the fourteenth amendment to the Consti- 

•For other cases see same toplc & § numbkk in Dec & Am. Digs. 1907 to date, & Rep'r Indexes 
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tation, a temporary restraining» ordçr was grahted, arresting its en- 
forcement until the application for an injunction pendente lite could be 
heard. The défendant, not being ready to proceed with the hearing 
of the lattgr application, asks that the restraining order be so roodified 
as to reqûire tJiat the moneys coUected by the. complainant f rom the 
consumei-s, pending the restraint, in excess of the rates fixed l^y the 
ordinance, be impounded in a depositary, and retained under the con- 
trol of the court until such time as it shall be eventually deterniined 
whether such fund is to go to the complainant or be returned to the 
consumers, dépendent upon the détermination of the question as to 
the validity of the ordinance. 

[ 1 ] The motion being resisted by the complainant, the question pre- 
sented is how best to maintain the status quo and préserve the respec- 
tive rights of the parties, without injustice to either, while the validi- 
ty of the ordinance remains in suspense. Différent methods hâve been 
adopted by the courts to attain that end. Until comparatively recently, 
the usual, if not the invariable, practice has been to require a bond 
from the complainant utility for the benefit of the consumer, upon 
v/hich, it being determined that the restraint was unwarranted, the 
latter may sue for any loss suffered thfough the ordinance rate be- 
ing exceeded ; and, in the larger number of cases, this method is sub- 
stantially effective. In some instances, however, involving, like the 
présent, large bodies of consumers, this mode of protection, while suf- 
ficient for the utility, has been deemed or f ound inadéquate for the con- 
sumer, since where the amount of the loss to an individual consumer, 
as is not infrequently the case, is comparatively insignificant, it makes 
the expense of an action for its recovery onerous and burdensome, if 
not practically prohibitive, and thus leaves him without an efficient 
remedy. This being recognized, the courts, in seeking a more effective 
way to protect the consumers in such cases, hâve in a few instances 
adopted the impounding method now sought by the défendant. Such 
was the order in Consolidated Gas Co. v. Mayer (C. C.) 146 Fed. 150, 
involving gas rates in the City of New York, which was followed in 
Buffalo Gas Co. v. City of Buffalo (C. C.) 156 Fed. 370. Thereafter 
Judge Farrington adopted that course in the more récent case in this 
district of Spring Valley Water Co. v. City & County of San Francisco 
(C. C.) 165 Fed. 667; and this has been followed in the subséquent 
litigation between that corporation and the city, and in one or two 
other instances. It was thought and hoped that the tying up of the 
fund in this manner, besides affording fuUer protection to the con- 
sumer, would hâve the effect of inducing a greater expédition of the 
parties in pushing the litigation to an early conclusion. But whatever 
the expérience in other districts, this hope has not been realized hère. 
The Spring Valley litigation, for instance, is apparently no nearer a 
condition of final détermination than when it was begun. It is true per- 
haps with référence to that particular litigation that the indisposition 
of the parties to proceed to hâve the cases determined has, to some ex- 
tent, arisen from the pending efforts to effect a transfer of the prop- 
erty of the water company to the city ; but, whatever the cause of the 
long , prc^crastination, it has resulted in the accumulation of a very 
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large fund under the impounding requirement, which has become a 
source or more or less anxiety and disturbance to the court. As such 
a fund is not regarded as a proper subject for the registry of the court, 
the only practical way of securing its safe-keeping is by requiring its 
deposit in a bank or banks ; but, obviously, when so kept its saf ety can 
be no more assured than the solvency of the institution with which it is 
kept. In the Spring Valley Cases the fund has grown so great that 
the court has f elt impelled, in order to avoid the risk necessarily inci- 
dent to keeping the entire sum in one bank, to order its distribution 
among the différent banks in the city designated as depositaries in 
bankruptcy; but manifestly this is but distributing the risk of loss, 
and not avoiding it. Moreover, since the fund must of necessity be de- 
posited practically on call, the banks are not disposed, nor could they 
be expected, to pay more than a merely nominal rate of interest for the 
use of the money while in their hands. As a resuit, while the party 
eventually found entitled to the fund, whether it be the utility or the 
consumer, is deprived of the use of his money for an indefinite period, 
he can hope, at the end of the litigation, to receive little, if anything, 
more than the principal, with no adéquate return for its use, which 
looks very much like taking a man's property without just compensa- 
tion. 

Thèse are some of the defects developed in the practical working 
the impounding scheme. Others, I think, could readily be suggested 
if necessary. 

Happily, however, I am of opinion that a more satisfactory solution 
of the question is afforded by the method adopted in the two very ré- 
cent cases in the District of Arizona of Bonbright v. Geary et al. 
(Equity No. 9), and Kelley v. Geary et al. (Equity No. 10) 210 Fed. 
44, decided on November 19th, since the présent motion was submit- 
ted. In those cases injunctions were sought to restrain the enforce- 
ment of an order of the Corporation Commission of the state fixing 
electric light rates in the city of Phcenix. The motion for preliminary 
injunction was heard before three judges, the défendants being a 
state board. In granting the injunction careful considération was giv- 
en to the question presented hère, and Judge Morrow, speaking for 
the court, said : 

"In the meantime the status quo should be malntalned. In making this 
order, however, we must take into considération the possibility that upon a 
careful considération of ail the facts in the case the court may reach the 
conclusion that the findings and orders of the Corporation Commission are 
eubstantlally correct, and for that contingency we must require security that 
will fully protect the customers of the company in their rates. This is an 
embarrassing and a difflcult problem to deal with." 

And rèferring to the difficulties arising under the impounding meth- 
od, it is concluded : 

"We hâve corne to the conclusion, however, that the order we will make 
In this case will dispose of that question efCectively and secure substantial 
justice to ail eoncerned." 

The court then proceeds to require the giving of a sufficient bond on 
the part of the Electric Company, with provision in the order that the 
company shall, on or after the first of each month, file with the clerk 
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of the court a swom statement showing the actual amount collected 
f rom consumers during the month, and what would hâve been collected 
under the rates fixed by the suspended order ; that upon final decree, 
if it shall be determined that the order of the Commission is valid, 
then the company shall, within a definite time to be fixed in the decree, 
pay into court the full amount collected by it in excess of the rates 
fixed by the order, together with légal interest thereon from the date 
of its collection, such amount, principal, and interest to be distributed 
and returned to the consumers through a spécial master to be named 
by the court. 

It will be readily perceived, I think, that this method présents de- 
cided advantages to both parties over those derived from the impound- 
jng of the fund in a bank, and is no less secure. The complainant, 
being required to furnish adéquate bonds to secure its eventual repay- 
ment, is given the use of the moneys collected pending the détermina- 
tion of its final destination, and it may thereby be employed for the 
benefit of the utility and the consumer, as well in the maintenance and 
upkeep of the plant, instead of lying idle, benefiting no one but the 
bank in which it would otherwise be deposited ; and, upon its being 
determined that the utility has no right to the fund, it is required to 
pay it into court, with légal interest, to be returned to the consumer 
through the instrumentality of the court, and without the expense or 
necessity of an action for its recovery. If by reason of delays in 
prosecuting the suit the fund accumulâtes beyond the amount of the' 
bond first required, it is always within the power of the court, upon 
proper suggestion, to require additional security to be given, and the 
amount thus kept fully covered and protected. In the end, if the con- 
sumer is adjudged entitled to a refund, he gets back, not only his prin- 
cipal, but an adéquate compensation for its use ; while the utility can- 
not complain, since, having had the use of a fund to which it is found 
not to hâve been entitled, it is but just that it should be required to 
pay for such use. This resuit would certàinly seem to be more in ac- 
cord with the principles of equity than that which may be had under 
the impounding requirement. 

I am of opinion, therefore, that a modification of the présent order 
to conform with that granted in the Arizona case will afïord more 
effectuai protection to both the défendant and its consumers than that 
requested by défendant. 

[2] Défendant also asks that the order be further so modified as to 
prohibit the complainant, pending the restraint, from collecting rates 
in excess of those fixed by the board of supervisors for the previous 
fiscal year of 1912-1913. But obviously the court would not be justified 
in making such a modification. The ordinance fixing rates for that 
year has expired by limitation, and those rates, therefore, no longer 
exist as légal rates. For the court to so modify the order would be 
tantamount to itself undertaking to fix a rate, a thing which it may not 
competently do. Moreover, since the rates for that year, or the latter 
half of it, were substantially the same as the rates fixed by the prés- 
ent ordinance, such a modification would be practically équivalent to 
determining on this preliminary motion the substantive question in- 
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volved in the controversy — whether the rates of the présent ordinancé 
are such as to furnish adéquate compensation for the service. 

[3] But while the court cannot undertake to do what défendant 
asks in that regard, it is not without power to protect défendant and 
its consumers against any effort by complainant to charge a rate pal- 
pably and obviously unconscionable, since upon such f act being brought 
to its attention, it is always within the power of the court to vacate the 
restraining order and leave the complainant at the mercy of the ordi- 
nancé sought to be annulled. He who seeks equity must do equity. 

I deem it not inopportune to add that, in my judgment, the difïi- 
culties growing out of thé question hère presented could be largely 
avoided or reduced to a minimum by a greater diligence in pushing 
thèse rate-fixing cases to a conclusion. Indeed the question of main- 
taining the status quo only becomes a serions one because of the long 
delay usually experienced in having such cases prepared for final hear- 
ing — something for which, so far as my observation goes, there exists 
no adéquate reason inhering necessarily in their nature. As counsel 
are well aware, this delay does not rest with the court. By reason of 
the fact that .thèse cases usually involve numerous and complicated 
questions of fact, the Suprême Court has indicated that they are proper 
cases to be sent to the master for the taking of the évidence and find- 
ing the facts. Chicago, etc., R. Co. v. Tompkins, 176 U. S. 167, 20 
Sup. Ct. 336, 44 L. Ed. 417. This can be done immediately the plead- 
ings are in, and the master will be found ready and willing to give 
them early hearing ; and when in a state for final hearing the court is 
always ready to lend its aid to facilitate a prompt détermination. But 
beyond this the court is powerless, since it does not lie with it to pré- 
pare a case for présentation, nor can it décide it until ready for sub- 
mission. I make thèse suggestions in no censorious spirit, but with 
the hope that in the future in disposing of this class of litigation, in- 
volving, as it always does, questions of public interest, it may be found 
compatible with the other obligations of counsel and the court to give 
it a readier disposition. 

An order will be entered granting a modification of the restraining 
order in accordance with the suggestions herein indicated. Such an 
order counsel may prépare. 



UNITED STATES v. FOSTER et aL 

(District Court, D. Massachusetts. October 2, 1913.) 

No. 641. 

1. PosT Office (§ 4*) — Postmastees — Saxaby — Statutoet Provisions. 

Under Act July 12, 1876, c. 179, § 5, 19 Stat. 80 (U. S. Comp. St. 1901, 
p. 2609), divlding postmasters into four classes, and deflning the second 
class as including ail those whose annual salaries are between $2,000 and 
$3,000, and Act Mareh 3, 1883, c. 142, 22 Stat. 600 (U. S. Coipp. St. 1901, 
p. 2619), prôviding that the respective compensation of postmasters of the 
first, second, and thlrd classes shall be annual salaries assigned in even 
hundreds of dollars, to be ascertained and flxed from their respective 

*For otber casea aaé uaia» toplc & i nDmbeb in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indazw 
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quarterly retums to the audltor at the ratés therein spedfled, whlch are 
based on the gross recelpts, and Rev. St. § 161 (U. S. Comp. St 1901, p. 
80), authorizing the Postmaster General to prescribe régulations not in- 
consistent with law for the governing of his department, the conduct of 
Its offleers and clerks, and the distribution and performance of its busi- 
ness, the Postmaster General had no authority to make a régulation that, 
in determining the gross recelpts for the purpose of flxing a postmaster's 
salary, unusual sales of stamps should not be included, and that a state- 
ment of such sales should not be made to the auditor, but to the First 
Assistant Postmaster General, since the régulation Is not an attempt to 
deflne "gross recelpts" nor to clear up an ambiguity In the statute or sup- 
ply détails, but in eflfeet makes salaries dépendent, not upon gross recelpts 
returned to the auditor as provided by statute, but upon such part of 
such gross receipts as. In the opinion of some departmental officiai, is not 
unusual, or for use outside the district 

[Ed. Note.— For other cases, see Post Office, Cent Dig. § 3; Dec. Dig. 
I 4.*] 

2. PosT Office (§ 4*) — Postmastbe Genebal — Régulations — Vai-idity. 

That the vaUdity of a régulation by the Postmaster General was un- 
questioned for a long time was of little force in determining its validity, 
where the only persons directly affected thereby were subordlnate office 
holders, who would be very reluetant to attack the validity of a régula- 
tion made by their superior offlcer. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. § 3; Dec. Dig. 
§ 4.*] 

3. CoNSPiEACY (§ 33*) — Offenses^-Conspiract to Detbaud Goveenment. 

A conspiracy to secure for a postmaster a larger salary by purchasing 
at his office large quantlties of postage stamps for use outside the terri- 
tory served by such office was not a conspiracy to defraud the TJnited 
States, since, as the statute makes the postmaster's salary dépendent on 
the gross receipts, without excluding receipts from such sales, the post- 
master was legally entitled to the salary which it was the object of the al- 
leged conspiracy to secure, and a conspiracy to obtain by improper meth- 
ods, what one is legally entitled to is not punishable as a conspiracy to 
defraud. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. § 60; Dec. Dig, 
i 33.*] 

4. Indictment and Information (§ 147*) — Demubbee — Geounds. 

Where an indlctment chargea a conspiracy by a postmaster and others, 
the object of which was that the postmaster should make false returns to 
the First Assistant Postmaster General for the purpose of fraudulently 
increasing his salary by failing to report, in the gross receipts required 
to be made monthly, large and irregular sales of postage stamps for use 
outside the district served by such post office, the fact that no such re- 
port of gross receipts as was described,in the indlctment was required of 
the postmaster did not render the indlctment demurrable, since its alléga- 
tions on demurrer would be taken as true. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent Dig. 
§§ 490-494 ; Dec. Dig. § 147.*] 

5. PosT Office (§ 36*) — Offenses — Makinq False RetObn. 

The maklng of a false return by a postmaster by failing to report large 
and irregular sales of postage stamps for use outside the district served 
by his office, the receipts from which, under departmental régulations, 
would be excluded in flxing his salary if so reported, was not punishable 
under Cr. Code, § 206 (Aet March 4, 1909, c. 321, 35 Stat 1128 [U. S. 
Comp. St. Supp. 1911, p. 1649]), providing that any postmaster or other 
person employed in the postal service, making or asslstlng in maklng a 
false return for the purpose of fraudulently Increasing his compensation, 

>For oth^r cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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shall be pilnlshed as therein provlded, slnce, as undcr the statute such re- 
ceipts should not be excluded, the purpose of the false return was to se- 
cure for the postmaster only what he was legally entltled to recelve ; and 
hence a conspiracy, the object of whlch was the making of such false re- 
turn, was not punishable as a conspiracy to defraud the United States gov- 
ernment. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 56 ; Dec. Dlg. 
I 36.*] 

Harold A. Poster and others were indicted for conspiring to de- 
fraud the United States. On demurrer to the indictment. Demurrer 
sustained. 

William H. Garland, Asst. U. S. Atty., of Boston, Mass. 
Timothy Howard, of Worcester, Mass., and Philip Rubenstein and 
David A. EHis, both of Boston, Mass., for défendants. 

MORTON, District Judge. The first count of this indictment 
charges the défendants with having conspired to defraud the United 
States. The alleged object of the conspiracy was to obtain for the 
défendant Poster a larger salary as postmaster at North Brookfield 
than he was, by law and by the régulations of the Post Office Depart- 
ment, entitled to. This object was to be accomplished, according to 
the allégations of the indictment, in the following manner : One of 
the other défendants, Winchell, was to buy at the North Brookfield 
post office large quantities of stamps, which he was to send to the 
other two défendants, Edwards and Platt, at New York City, for use 
there. Poster was to include the proceeds of thèse sales in his re- 
turns of the gross receipts of the North Brookfield post office to 
the auditor for the Post Office Department, but was not to report 
the sales to the Pirst Assistant Postmaster General as unusual ones, 
to the end that the receipts from such sales should be deemed to be 
part of the gross receipts of said post office, and consequently should 
be made in part the basis upon which Foster's salary was determined. 
It is alleged that the régulations of the department required large 
or unusual sales for use outside the district to be reported by the 
postmaster to the Pirst Assistant Postmaster General, and further 
provided that such sales should not be included by the officiais of 
the Post Office Department in the "gross receipts" upon which the 
postmaster's salary was fixed. ^ 

The défendants hâve demurred to this count on several formai or 
technical grounds, none of which seems to me to be well taken. The 
principal contentions of the défendants are that by statute Poster was 
entitled to a salary based upon "gross receipts" ; that "gross receipts" 
included ail sales, usual or unusual ; that the régulations of the Post- 
master General requiring unusual sales to be deducted from gross 
receipts for the purpose of fixing the postmaster's salary were con- 
trary to the statute, and were invalid; that the efïect of the alleged 
conspiracy, if successful, would be to procure for Poster only what 
he was legally entitled to, and not to defraud the United States. 

[1] By the provisions of section S of the Act of July 12, 1876 (19 

•For other cases see same topic & § numbeb jn Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Stat. 80, c. 179 [2 U. S. Gomp. Stat. 1901, p. 2609]), postmasters are 
divided into four classes. The second class is defined as including ail 
those whose annual salaries are between $2,000 and $3,000. The sal- 
aries of the second class postmasters are fixed by the Act of March 
3, 1883 (22 Stat. 600, c. 142 [2 U. S. Comp. Stat. 1901, p. 2619]), 
which is entitled "An act to adjust the salaries of postmasters," and 
provides, in substance, "that the respective compensation of post- 
masters of the second class shall be annual salaries assigned in even 
hundreds of dollars to be ascertained and fixed by the Postmaster 
General from their respective quarterly returns to the auditor 
* * * at the following rates, namely : Second class, gross receipts 
$8,000, and not exceeding $9,000, salary $2,000." The Postmaster 
General, as the head of a department, "is authorized to prescribe rég- 
ulations, not inconsistent with law, for the governing of his depart- 
ment, the conduct of its officers and clerks, the distribution and per- 
formance of its business," etc. R. S. § 161 (U. S. Comp. St. 1901, 
p. 80). Under this last statute the Postmaster General made a régu- 
lation to the effect that in determining the gross receipts of a post 
office for the purpose of fixing the postmaster's salary, unusual sales 
of stamps should not be included, and that a statement of ail such 
sales should be made monthly, not to the auditor (to whom gross re- 
ceipts are reported), but to the First Assistant Postmaster General. 
The crucial question upon the first count of the indictment is wheth- 
er this régulation is valid. Congress itself bas, by statute, undertaken 
to establish the salaries of second class postmasters. It has done so 
by référence to the "gross receipts" of their respective post offices, a 
definite and unambiguous expression. Such receipts are reported to 
the auditor every quarter, and the act explicitly makes thèse returns 
the basis for fixing salaries. Other statutes forbid postmasters from 
selling stamps or stamped paper at other than the regular priées, from 
soliciting business for their own offices, from selling outside their 
own districts, etc. Crim. Code, § 208 (Act March 4, 1909, c. 321, 35 
Stat. 1128 [U. S. Comp. St. Supp. 1911, p. 1650]). The effect of 
the various statutes taken together is to make the salaries dépend upon 
the gross receipts, and to prevent such receipts (and conséquent sal- 
aries) from being increased by improper methods. The entire matter 
appears to be adequately covered by the statutes. 

"The whole theory of the act of 1883 Is that every jrostmaster shall re- 
celve a salary dépendent upon and regulated by the amount of business done 
at hls office. The Intent of the statute In this respect appears so plaln upon 
a careful readlng of it that it Is dlfflcult to elucidate it by argument or Illus- 
tration." Lamar, J., United States v. Wilson, 144 U. S. 24, 28, 12 Sup. Ct 
539, 541 (36 L-. Ed. 332). 

The régulation in question is not an attempt to define "gross re- 
ceipts" (e. g., to say whether money order fées should be included 
therein), nor to clear up an ambiguity in the statute, nor to supply 
détails lacking in the statute. The proceeds of the sales of stamps 
contemplated by the alleged conspiracy became part of the gross re- 
ceipts of the North Brookfield office, and were to be so reported. The 
211 F.— 14 
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effect of the régulation is to divide gross receipts into two parts, only 
one of which shall be considered in fixing salaries. The régulation 
assumes that some person in the department has the power to déter- 
mine what sales shall be included in the "gross receipts" on which a 
salary îs based. The effect of the régulation is therefore to make 
salaries dépendent, not upon gross receipts returned to the auditor, 
as provided in the statute, but upon such part thereof as, in the opin- 
ion of somebody connected with the Post Office Department, is not 
unusual, nor for use outside the district. 

An administrative officer has no right to substitute by régulation 
a différent — even though it be a better — basis for fixing salaries than 
that explicitly provided by Congress. Régulations are valid only so 
far as they accord with, and carry out, and are not inconsistent with 
Acts of Congress dealing with the same questions. United States v. 
George, 228 U. S. 14, 33 Sup. Ct: 412, 57 L. Ed. '712; Morrill v. 
Jones, 106 U. S. 466, 1 Sup. Ct. 423, 27 h. Ed. 267; United States 
V. Eaton, 144 U. S. 687, 12 Sup. Ct. 764, 36 L. Ed. 591. The func- 
tion of a régulation is to make a tight joint between the law and the 
subject-matter to which the law applies. 

The régulation in question does not complète and carry out the 
plan of compensation provided in the statute — no régulation was nec- 
essary for that purpose — it ignores the returns of gross receipts to 
the auditor which the statute explicitly makes the basis for adjusting 
salaries, and it sets up instead a substantially différent plan under 
which salaries are based, not upon gross receipts returned to the audi- 
tor, but upon "ordinary" or "usual" gross receipts as determined by 
the department. 

[2]" It seems to me that the régulation is inconsistent with the stat- 
ute, and consequently invalid. I do not overlook the length of time 
during which the régulation has been in force without question, but 
the only persons directly affected by it were subordinate office hold- 
ers, who would be very reluctant to attack the validity of a régulation 
made by their superior officer. Acquiescence under such circumstances 
amounts to very little. 

[3] The object of the conspiracy, as alleged in the fîrst count of 
the indictment, was to defraud the United States by- securing for 
Poster a larger salary than he was entitled to under said régulation. 

"ïhe offense hère chargea Is predicated both upon the violation of the law 
and of . the régulations mad,e by the Postmaster General in pursuance of 
them." Brief of United States Attorney. 

If the régulation was invalid, Foster was legally entitled to the sal- 
ary which it was the object of the alleged conspiracy to secure for 
him. A conspiracy to obtain by improper methods what one is legally 
entitled to is not punishable as a conspiracy to defraud. United States 
V. Biggs, 211 U. S. 507, 29 Sup. Ct. 181, 53 L. Ed. 305; Williamson 
V. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278. In 
Curley v. United States, 130 Fed. 1, 64 C. C. A. 369, relied on by the 
United States, the object of the conspiracy was to secure for Hughes 
asalaried position under the civil service to which he was not legally 
entitled. The court said (130 Fed. 11, 64 C. C. A. 379): 
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"The régulations and tie requirements (wMch were subverted) • • • 
were founded upon law, and were such as tUe government had the rlght to 
enforce." 

The décision seems to me in no way inconsistent with the views 
above expressed. The demurrer to the first count must therefore be 
sustained. , i . r, 

The second count charges a conspiracy between the 5^e défend- 
ants to commit "the offense denounced by section 206.of tne Criminal 
Code." That section provides, inter alia, that whoeyer, being a: post- 
master, shall, for the purpose of fraudulently increasing his com- 
pensation, make a false return, statement, or account, to any officer 
of the United States, shall be punished. 

[4] Objection is made by the défendants to the certainty and for- 
mal sufficiency of this count, but in my opinion it properly charges a 
conspiracy by the défendants, the object of which was that Foster 
should make false returns to the First Assistant Postmaster General 
for the purpose of fraudulently increasing Foster's salary as post- 
master, by knowingly and fraudulently failing to report to him, in 
the report of gross receipts required to be made monthly to the First 
Assistant Postmaster General, large and irregular sales of postage 
stamps to be made by Foster to the défendant Winchell for use in 
New York City outside the North Brookfield district. 

It is said for the défendants that no such report of gross receipts 
as is described in the indictment was in f act required of Foster ; that, 
under the law and the régulations of the department, gross receipts 
were reported quarterly to the auditor, and unusual sales were re- 
ported quarterly in a letter to the First Assistant Postmaster General. 
But such régulations and reports are matters of f act ; the allégations 
in the indictment are explicit, and on demurrer must be taken as true. 
The question whether the failure to report to the First Assistant 
Posmaster General unusual sales falsified the report to the auditor 
alsô involves questions of fact which cannot be detçrmined on demur- 
rer. 

[5] The crime denounced by section 206 of the Criminal Code in- 
cludes two essential éléments: (1) That a return shall be made which 
was known to be false; and (2) that such false return shall hâve 
been made "for the purpose of fraudulently increasing compensation." 
It is not criminal under said section to make a false return except 
for the purpose therein stated. From the allégations of the second 
count pf the indictment it clearly appears that the purpose of the al- 
leged false return was to secure for Foster only what he was, in ac- 
cordance with the views hereinbefore expressed, legally entitled to 
receive. The making of a false return for such a purpose was not a 
crime under said section; and the alleged conspiracy to do so was not 
a conspiracy to commit the offense denounced thereby. 

Demurrer sustained as to both counts of the indictment. 
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In re FARRELL et at 
(District Court, W. D. Washington, N. D. Jannar^ 28, 1914.) 

No. 5134. 

1. Taxation (§ 1*)— "Tax." 

A "tax" is a pecuniary burden Imposed for the support of the gorern- 
ment. It Is the enforced proportlonate contribution of persons and prop- 
erty levled for the governnient's support and for ail pubUc thlngs. 

[Ed. Note. — For other cases, see Taxation, Cent Dlg. § 1 ; Dec. Dlg. § 1.* 
For other définitions, see Words and Phrases, vol. 8, pp. 686T-6886, 
7813.] 

2. Courts (§ 366*) — Fédéral Courts — Rules of Décision — State Statutes. 

Fédéral courts will accept the construction which the atate court bas 
placed on state statutes. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.*] 

S. Bankeuptcy (§ 346*) — Claims — Workmen's Compensation Act — Contri- 
butions — "Tax." 

The liability of an employer of labor to contrlbute assessments under 
the Workmen's Compensation Act (Laws Wash. 1911, p. 345) Is not a 
"tax" within Bankr. Act July 1, 1898, c. 541, § 64a, 30 Stat. 563 (U. S. 
Comp. St. 1901, p. 3447), providlng that the bankruptcy court shall or- 
der the trustée to pay ail taxes legally due and owing by the bankrupt 
to the United States, state, county, district, or municipallty In advance 
of the payment of dlvldends to creditors, since such assessments are not 
made a lien on any property, but are merely recoverable by the state 
agaiiist the defaultlng employer by an action at law at the discrétion of 
the commission and the Attorney General. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 535; Dec. 
Dlg. § 346.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of J. M. 
Farrell and others. On objection of trustée to allowance of claim of 
State Industrial Insurance Department as one entitled to priority. Ob- 
jections sustained. 

W. V. Tanner, Atty. Gen., and John M. Wilson, Asst. Atty. Gen., 
for claimant. 

Alderson & JVIurphine, of Seattle, Wash., for trustée. 

NETERER, District Judge. The Industrial Insurance Department 
of the state of Washington filed with the référée in bankruptcy its 
verified claim in the amount of $365.78, which represents assessments 
made by the Industrial Insurance Department against the said bankrupts 
based upon their pay roU of workmen in extrahazardous employment 
in and about their business in the opération of a sawmill. This claim 
was filed by virtue of chapter 74 of the Laws of Washington 1911, p. 
346. The state claims priority of payment of said amount under sec- 
tion 64a of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 563 
[U. S. Comp. St. 1901, p. 3447]). The trustée "objects to the claim 
of the state of Washington for premium due the State Industrial In- 
surance Commission as a claim having a priority, for the reason that 
said claim does not constitute a claim having a priority within the 

*For otber cases see same topic £ S nvmbbb la Dec. & Am. Dlgs. 1907 to date, & R^p'r Indexe* 
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meaning of the bankrupt statute." The question to be determined is 
the status of this daim. 

Section 64a of the Bankruptcy Act provides : 

"The court shall order the trustée to pay ail taxes legally due and owing 
by the bankrupt to the United States, state, county, district, or munlcipallty 
In advance of the payment of dlvidends to credltors." 

The Workmen's Compensation Act, approved by the Governor 
March 14, 1911 (Laws of 1911, p. 345), requires ail employers engaged 
in extrahazardous employments to pay certain amounts into a fund for 
the purpose of compensating injured workmen. Section 4 of this act, 
at page 352, provides : 

"The fund thereby created shall be termed the 'accident fund' whlch shall 
be devoted excluslvely to the purpose specifled * • • in this act." 

Section 8 of the act, page 362, provides : 

"If any employer shall default in any payment to the accident fund, 
• • * the sum due shall be eoUected by action at law In the name of the 
8tate as plaintlfl, and such right of action shâll be in addition to any other 
right of action or remedy." 

It is further provided that if injury occurs after demand for pay- 
ment on default, the employer loses the benefit of the act. Section 21 
provides : 

"The administration of this act Is imposed upon a department, to be known 
as the Industrial Insurance Department, to conslst of three commlssloners to 
be appolnted by the Governor." 

No method of collecting the assessments provided by the act is pro- 
vided other than as set f orth in section 8. 

Article 7 of the Constitution of Washington, § 1, provides: 

"AU property In the state, not exempt under the laws of the United States, 
or this Constitution, shall be taxed In proportion to Its value, to be ascer- 
talned as proTlded by law. The Législature shall provide by law for an an- 
nual tax sufficlent, with other sources of revenue, to defray the estimated 
ordinary expansés of the state for each fiscal year. And for the purpose of 
paying the state debt, if there be any, the Législature shall provide for levy- 
Ing a tax annually, sufficlent to pay the annual interest and principal of such 
debt within 20 years from the final passage of the law creatrng the debt." 

[1] A "tax" is defined as a pecuniary burden imposed for the sup- 
port of the government. United States v. Railroad, 17 Wall. 322, 326, 
21 L. Ed. 597, It is the enforced proportionate contribution of per- 
sons and property levied for the support of government and for ail 
public things. Opinion of Justices, 58 Me. 591 ; Cooley on Taxation, 
1 ; Pacific Insurance Co. v. Soûle, 7 Wall. 433, 19 h- Ed. 95; Springer 
v. United States, 102 U. S. 586, 26 L. Ed. 253. 

"A 'tax' is a pecuniary burden laid upon individuals and property for the 
purpose of supporting the government." New Jersey v. Anderson, 203 U. S. 
483, 27 Sup. Ot 137, 51 L. Ed. 284. 

The assessment in issue is not to relieve the gênerai taxpayer, but 
rather to relieve the employer from liability for injuries sustained by 
employés in extrahazardous employments and to compensate such em- 
ployés. It is an assessment against a class for the benefit of a class. 
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The Suprême i Court of Washington, in State éx tel. Davis-Smitk- 
Co. V. Clausen, 65 Wash. 156, at page 203, 117 Pac. 1101, at page 1116 
(37 L. R. A. [N. S.] 466), in passing upon the constitutionality of the 
Industrial Insurance Ac.t, and considering it with relation to article 7 
of the State Constitution, says : ' : 

"It Is manifest that It Is not a tax In the sensé the word Is used lu the 
sections of the Constitution to which référence is hère made. No accession 
to the public revenue, gênerai or local, is authorized or almed at. The pur- 
pose of the exaction is entlrely différent. It is to be used, not-to meetthe 
current expenses oî the . gorernment, but to recompense employés of the iu- 
dustries on whom the burden is imposed for Injuries received by them while 
engaged in the pursuit of their employments. It is the considération which 
the owners of the industries pay for the privilège of carrying them on." 

[2] Fédéral courts are always disposed to accept the construction 
which the state court has placed upon a state statute. Phœnix Rail- 

way Co. V. Landis, 231 U. S. 578, 34 Sup. Ct. 179, 58 h. Ed. ; 

Sweeney v. Lommey, 22 Wall. 208, 213, 22 L. Ed. 727; Fox v. Haar- 
stick, 158 U. S. 674, 679, 1-5 Sup. Ct. 457, 39 L. Ed. 576; Northern 
Pacific R. R. Co. v. Hambly, 154 U. S. 474, 479, 14 Sup. Ct. 983, 38 
L. Ed. 1009 ; Copper Queen Mining Co. v. Arizona Board, 206 U. S. 
474, 479, 27 Sup. Ct. 695, 51 L. Ed. 1143; Santé Fé County v. Coler, 

215 U. S. 296, 305, 30 Sup. Ct. 111, 54 L. Ed. 202; Albright v. San- 
doval, 216 U. S. 331, 339, 30 Sup. Ct. 318, .54 L. Ed. 502: Clason v. 
Matkov, 223 U. S. 646, 653, 32 Sup. Ct. 392, 56 L. Ed. 588; Seattle 
Benton & So. Ry. Co. v. State of Washington, 231 U. S. 568, 34 Sup. 
Ct. 185, 58 L. Ed. — . 

[3] It is manifest from a reading of section 64 of the Bankruptcy 
Act which was passed prior to the passage of the Industrial Insurance 
Act of Washington, that Congress intended to include within said sec- 
tion only such taxes as were required to be paid into a common fund 
for the support of the government, national, state, or municipal, and 
such a fund which would relieve the gênerai taxpayer from a payment 
of an unfair proportion of the expenses in the opération of the govern- 
ment, or a tax which would be by opération of law a lien upon prop- 
erty of the bankrupt estate. 

New Jersey v. Anderson, 203 U. S. 483, 27 Sup. Ct. 137, 51 L. Ed. 
284, is cited by claimant in support of its contention. This was a tax 
levied upon the capital stock of a corporation organized in New Jersey, 
and which was doing business in Illinois. The Suprême Court in that 
décision said : 

"Generally speaklng, a tax is a pecuniary burden laid upon an indlvidual 
or property for the purpose of supportlng the government. We think this 
exaction is of that character. It is required to be paid by the corporation 
after organization in invitum." 

The gênerai assessmerit provisions of the Industrial Insurance Act 
does not assess a tax which is paid into a fund for the, support of 
the government, but créâtes an "accident fund" for a spécial purpose, 
and that purpose is to relieve employers engaged in extrahazardous 
work from liability for négligence in the opération of their plants 
whereby injuries resuit to workmen, and to compensate such injured 
workmen. This assessment is not made a lien upon any property. The 
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act merely by the assessment gives the state a right of action against 
the defaulting concern which it may enforce by action at law at the 
discrétion of the commission and the Attorney General. State ex rel. 
Rosbach v. Pratt, 68 Wash. 157, 122 Pac. 987. 

The foUowing cases cited in support of the state's contention are 
readily distinguished f rom the instant case, in that the taxes involved 
in them were levied upon property or franchises or capital stock in in- 
dustrial concerns, which was required to be paid into a gênerai fund, 
and were used to defray the gênerai expenses of the government, and 
resulted in the benefit of ail of the taxpayers of the several states : 
New Jersey v. Anderson, 203 U. S. 483, 27 Sup. Ct. 137, 51 L. Ed. 
284; Otto F. Lange (D. C.) 159 Fed. 586; In re Industrial Cold Stor- 
age Co. (D. C.) 163 Fed. 390; City of Chattanooga v. HiU, 139 Fed. 
600, 71 C. C. A. 584, 3 Ann. Cas. 237, 238; Hecox v. Teller County, 
198 Fed. 636, 117 C. C. A. 338; In re Conhaim (D. C.) 100 Fed. 268; 
In re Halsey Elec. Generator Co. (D. C.) 175 Fed. 825, 23 Am. Bankr. 
Rep. 401. 

I think the order of the référée was erroneous. An order may be 
presented allowing the claim of the state as a gênerai claim, and deny- 
ing priority of payment. 



AETHUB y. HAREINGTON et al. 
plstrlct Court, N. D. New York. February 27, 1914.) 

1. BANKEtFPTCY (§ 166*) — Notice to Officee — Advebse Interest. 

Where a bankrupt was treasurer of a corporation, the fact that he 
knew hlmself to be insolvent at the time he made a payment on certain 
indebtedness to the corporation did not charge it with knowledge of such 
fact. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 250-253, 255- 
258; Dec. Dig. § 166.*] 

2. CoEPOEATioKS (§ 428*) — Knowledge of Oeficebs — Notice. 

Where the treasurer of a corporation informed its président of hls in- 
solvent condition prior to making an alleged preferential payment on hla 
Indebtedness to the corporation, the knowledge of the président was im- 
putable to the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1748-1761; 
Dec. Dig. § 428.*] 

3. Bankruptcy (§ 166*) — Préférences — Knowledge of Insolvency. 

Where a debtor of a corporation was Insolvent at the time he made an 
alleged preferential payment to It it was not necessary that the corpora- 
tion's président should hâve actual knowledge of the debtor's insolvent 
condition in order that the payment should be recoverable as a préférence, 
but It was enough tf he had reasonable cause to believe that such was 
the fact. . 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250-253, 255- 
258 ; Dec. Dlg. § 166.*] 

4. Bankruptcy (§ 166*) — Préférences — Notice of Insolvency. 

Mère nonpayment of a debt on demand, or circumstances which create a 
mère suspicion or fear that the debtor may be Insolvent, are insufflcient to 
charge the creditor with notice of hls Insolvency so as to render a pay- 

•For other cases see same toplc & § kumbbb In Deo & Am. Diga. 1907 to date, & Rep'r Indexes 
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ment on the debt prlor to the debtor's bankruptcy recoverable as a préf- 
érence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. S§ 250-253, 255- 
258 ; Dec. Dig. § 166.*] 

6. Bankruptcy (§ 164*) — Pkefkkences — Notice or Insolvbnot. 

A bankrupt, who was treasurer of a corporation, had been Indebted to 
It for a considérable time to the amount of $384. Repeated demands bad 
been made on hinj for payment, and he informed the corporation's prési- 
dent that he was in financial difficulties. The corporation had never be- 
fore declared more than 10 per cent, dividends, but after the treasurer's 
bankruptcy schedules were prepared — but before they were flled — a meet- 
ing of the directors was held at which a dividend of 20 per cent, was 
voted, with the understanding that the treasurer's dividend be credited 
on bis account owing to the corporation. It was necessary that this be 
done in order to enable the corporation to pay the dividend, and Immedi- 
ately after the treasurer's check was executed it was indorsed by him and 
deposited to the corporation's crédit in partial payment of the treasurer's 
debt. Held, suflîcient to charge the corporation with knowledge that the 
payment would constitute a préférence so as to render the same recovera- 
ble by the bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 267; Dec. 
Dig. § 164.*] 

In Bankruptcy. Action by William M. Arthur, as trustée in bank- 
ruptcy of Walter C. Harrington, against Walter C. Harrington and 
the Rome Cément Stone Company to recover a préférence. Judgment 
for plaintifï. 

G. Linnemann Prescott, of Rome, N. Y., for plaintifï. 
Stevens & Evans, of Rome, N. Y., for défendants. 

RAY, District Judge. On the 21st day of December, 1911, Walter 
C. Harrington subscribed and swore to his pétition and schedules in 
bankruptcy, and same were presented and filed in court on the 22d day 
of December, 1911. Thèse, with other évidence in the case, show that 
he was then insolvent and had been for some time, and that he well 
knew this fact. On the 8th day of December, 1911, said Harrington 
was indebted to the Rome Cément Stone Company in the sum of $384. 
He was the secretary and treasurer of said company until January 22, 
1912, and was one of its incorporators and its first président. H. C. 
Pendorf was the président of the défendant company, and a director 
and stockholder therein, as was also said Harrington. Pendorf and 
Harrington did substantially ail the business for the company. 

December 8, 1911, at a meeting of the board of directors of the 
company, a dividend of 20 per cent, was voted payable December 20, 
1911, it also being understood that W. C. Harrington's dividend be 
credited on his account ozving the company, some $384. This appears 
in the minutes of the meeting at which directors Smith, White, Bail- 
ey, Pendorf, and Harrington were présent. The dividend was declar- 
ed and paid, and the amount of Harrington's dividend was $352. It 
was paid by a check for $352, signed "W. C. Harrington, Treasurer of 
The Rome Cément Stone Company" and countersigned by "H. C. 
Pendorf, Président," dated December 21, 1911, and payable to the or- 
der of W. C. Harrington. Harrington indorsed the check the sams 

*For other cases see aame topic & § nt7mbbb In Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexa* 
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day, very soon after it was signed, and turned it over to Pendorf , who 
deposited it to the crédit of said Rome Cernent Stone Company as a 
payment on Harrington's indebtedness to the company. Harrington 
was not only the secretary and treasurer of the company, but he kept 
bocks, and with Pendorf was largely its manager. This indebtedness 
of Harrington's had existed since October 1, 1910, and he had fre- 
quently been called on to pay, but had not. Harrington had pledged 
some of his stock for loans, and this was known to one or more of the 
directors. This was well known to the company. Pendorf, the prési- 
dent, and Harrington, the secretary and treasurer, were friendly, oc- 
cupied the same office, and were much together in managing the affairs 
of this company. 

Harrington well knew that he was insolvent when the arrangement 
for a dividend and its payment was made, and that it would work a 
préférence, and there is no doubt that he intended to prefer, and knew 
that he was preferring, the company of which he was treasurer over 
his other creditors. 

It is contended, however, by the défendant Rome Cernent Stone 
Company that neither it nor its agent acting therein had reasonable 
cause to believe that the receipt and rétention of this transfer of prop- 
erty represented by this check for this dividend would effect a préfér- 
ence, that is, enable the Rome Cément Stone Company to obtain a 
greater percentage^ of its debt than any other of the creditors of Har- 
rington of the same class. Pendorf, the président, was sworn as a 
witness, and asked : 

"Q. Do you recall any reason now why at that meeting on December 8th It 
Bhould hâve been resolved that this money [referrlng to the dividend of Har- 
rington] sbould be turned In on his account? * • * A. If I remember 
rightly, Mr. Prescott, because of the fact that Mr. Harrington and I had vari- 
ons talks about he paying somethlng on his account long time before, during 
the summer, for Instance, and early spring, I am very sure that that is the 
reason. I had asked him différent tlmes If he dldn't thlnk it would be ad- 
visable for him to square with the company during the summer and the spring 
and running Into the fall ; the account was getting an old one, and we were 
needing the money; our company was not a large one, and the funds were 
low." 

This must hâve indicated to the président of the défendant company 
that Harrington was in want of ready money. The examination of 
Harrington discloses that he came to Rome about five years ago, with 
not over $300 to $500. He became a stockholder and an officer in the 
Rome Brick Company, but his évidence discloses that he was owing 
considérable sums, using his stock as collatéral, and that such property 
as he had was mortgaged. The varions directors of the Rome Cément 
Company deny that they had any knowledge of Harrington's insolven- 
cy, or knowledge of facts indicating such insolvency or serious financial 
trouble. Mr. Bailey, another director, says it was known that Harring- 
ton had been slow pay a good while. Mr. Smith, another director, 
says, in substance, that Mr. Harrington was the largest debtor to the 
company ; that they often talked to him about the account and about 
his making a payment on it, and that he, Smith, suggested his turning 
in some oif his stock in the company to pay it, and Harrington said he 
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did not know as that woûld be légal, and this led up to the suggestion 
by Smith that Harrington turn in his dividend. This was about double 
the size of any former dividend, and to make it Harrington's payment 
by means of his dividend was included as cash on hand, and in this way 
the large dividend was made possible. Mr. White, another director, 
says that the evening the resolution was passed it was talked of as "a 
way out of getting payment on Mr. Harrington's bill that was way 
past due, and had been trying to get for a long time." Also that he 
knew nothing of Harrington's financial standing; that he knew the 
account was of long standing, long owing the company, and that "the 
directors talked it over (the arrangement to make the dividend and 
turn Harrington's on his indebtedness) as a way to get it out of him." 
Also that the dividends bef ore that had not been more than 10 per cent. 
Harrington himself testifies that he and Pendorf had talked of this 
indebtedness many times prior to December 8, and : 

"Q. At any tlme previous to December 8, 1911, had you told Mr. Pendorf 
that you were in financial dlfficulty ? A. I had." 

He then says he so told Pendorf a month or more prior to Decem- 
ber 8th. 

"Q. Can you détail any of the conversation now? A. I don't recollect just 
how I broke the Ice to hlm. I remember his maklng a remark, 'That is too 
bad.' I don't remember just exactly what I said." 

This was some three weeks prior to the time Smith suggested the 
dividend and turning it on the debt. And again, when examined on be- 
half of the défendant company and his attention was called to certain 
statements made by Pendorf, Harrington said : 

"I am not questioning that end of it ; I am just maklng the assertion that 
Mr. Pendorf knew I was Insolvent. Q. Prior to December 8, 1911? A. Prier 
to December 8th." 

[1] The knowledge of Harrington himself that he was insolvent De- 
cember Sth and from that time on, and that, turning the dividend in 
the way that it was donc operated as a préférence, was not the knowl- 
edge of the défendant company, and it cannot be imputed to such com- 
pany, although Harrington was at the time its secretary and treas- 
urer. Casco National Bank v. Clark, 139 N. Y. 307, 34 N. E. 908, 36 
Am. St. Rep. 705; Merchants' National Bank v. Clark, 139 N. Y. 
314, 34 N. E. 910, 36 Am. St. Rep. 710. 

[2] But information conveyed by Harrington to Pendorf, the prés- 
ident of the company, that Harrington was in financial difficulties and 
insolvent was information to the company, and the knowledge of Pen- 
dorf may be imputed to the company. Collett v. Bronx, etc., 30 Am. 
Bankr. Rep. 598, 205 Fed. 370, 123 C. C. A. 392. Pendorf, as prési- 
dent of the company, represented it, and he had been informed by Har- 
rington some weeks prior to December Sth that he, Harrington, was 
in financial difficulties and could not pay. It was after Harrington 
had thus informed the président of the company that Smith, a di- 
rector, arranged for this large dividend of 20 per cent., twice the 
amount of any former dividend, and that Harrington should immedi- 
ately pay it over to the company as a payment on his indebtedness to 
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the Company "and ît was talked up and agreed upon and vdted by the 
board of directors in Pendorf's présence, and on the 21st he signed 
the check and took it back and deposited it to the crédit of the Compa- 
ny as a payment by Harrington almost immediately. It may be that ail 
the directors did not know of Harrington's financial trouble, but it is 
quite évident that Smith and Pendorf did. It was a transaction quite 
out of the ordinary, and such a proposition would excite some com- 
ment and curiosity. The transaction at the meeting of the board of 
directors December 8th corroborâtes Harrington in his statement that 
he had before that informed the président of his insolvency, and de- 
mands the inference that the board of directors, or some of them, 
had also been informed. 

Harrington's pétition and schedules were ready for filing when the 
checks in payment of the dividend were made out and signed, and 
when Harrington handed his check over to Pendorf, the président, 
who received it for the Company and deposited it to his crédit. But 
orte conclusion is reasonablé under this évidence, and that is that Pen- 
dorf, acting in the line of his duty as président and for the company, 
received the check of $352 from Harrington with knowledge of his 
financial difHculties and insolvency, and hence with reasonablé cause 
to believe that the taking and use by the company of such check would 
effect and operate as a préférence. The proof as to the assets and Ha- 
bilities of Harrington showed that this payment, made on the eve of 
filing the pétition, gives this défendant company a much greater per- 
centage of its claim than the other creditors of the bankrupt will re- 
ceive. 

[3] It was not necessary that the président of the défendant actual- 
ly knoiv that Harrington was insolvent, or actually know that the tak- 
ing and rétention of the check would efïect or work a préférence. 
There was enough to establish reasonablé cause to believe, and this is 
what the statute requires. The président having the information he 
did, enough to place a man of intelligence on inquiry, the défendant is 
chargeable with ail the knowledge due inquiry would hâve disclosed. 
Stern v. Paper (D. C.) 25 Am. Bankr. Rep. 451, 183 Fed. 228; Tilt v. 
Citizens' Trust Co. (D. C.) 27 Am. Bankr. Rep. 320, 191 Fed. 441 ; Coder 
V. McPherson, 18 Am. Bankr. Rep. 523, 152 Fed. 951, 82 C. C. A. 99; 
Pittsburgh Plate Glass Co. v. Edwards, 17 Am. Bankr. Rep. 447, 148 
Fed. 377, 78 C. C. A. 191 ; Forbes v. Howe, 102 Mass. 427, 3 Am. 
Rep. 475 ; Whitwell v. Wright, 136 App. Div. 246, 120 N. Y. Supp. 
1065, 23 Am. Bankr. Rep. 747 ; Coleman v. Decatur Egg Case Co., 
26 Am. Bankr. Rep. 248, 186 Fed. 136, 108 C. C. A. 248. 

[4] Mère nonpayment of the debt on demand, or circumstances 
which create a mère suspicion or fear, are not enough. First National 
Bank of Philadelphia v. Abbott, 21 Am. Bankr. Rep. 436, 165 Fed. 
853, 91 C. C. A. 538; Sparks v. Marsh et al. (D. C.) 24 Am. Bankr. 
Rep. 280, 177 Fed. 739 ; Powell v. Gâte City Bank, 24 Am. Bankr. 
Rep. 316, 178 Fed. 609, 102 C. C. A. 55. 

[5] The action taken by the board of directors on the eve of the 
filing of the pétition in bankruptcy, and the receipt and rétention of 
the check by the président immediately on its being made out and 
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signed, and at a time when the bankrupt, the secretary and treasurer of 
the Company had his pétition and schedules in bankruptcy ail made eut 
and ready for filing, with the information given by Harrington to 
Pendorf, the président, ail together requires a finding in this case that 
Walter C. Harrington, the bankrupt, on the 21st day of December, 
1911, transferred to his creditor the Rome Cernent Stone Company, this 
défendant, in part payment of his indebtedness to that company, $352 
of his property; that such transfer was made the day before Har- 
rington filed his pétition and schedules in voluntary bankruptcy and 
after they were executed ; that the receipt and rétention of such trans- 
fer of property by the Rome Cément Stone Company operated, and 
will operate, to enable the said company, one of the creditors of the 
bankrupt, to obtain a greater percentage of its debt than any other of 
such creditors of the same class ; that at the time of such transfer said 
Walter C. Harrington was insolvent and unable to pay his debts in 
f ull, and well knew the f act ; that the président of said company, who 
received the transfer of property from Harrington pursuant to a prior 
understanding with its board of directors, knew at the time that Har- 
rington was insolvent and unable to pay his debts, and had reasonable 
cause to believe that the receipt and rétention or enforcement of such 
transfer would efïect and operate as a préférence, that is, enable said 
company to obtain a greater percentage on its debt than any other of 
Harrington's creditors of the same class. 

There will be a decree, or judgment, for the recovery of such préfér- 
ence, viz., $352, with interest thereon from the 21st day of December, 
1911, with costs. 



UNITED STATES T. PERE MARQUETTE R. CO. 
(District Court, W. D. Mlchigan, S. D. September 5, 1913.) 

1. Raileoads (§ 229*) — Interstate Commerce — Safety Appliance Act. 

The use of a car, the coupUng apparatus of which Is inoperatlve on the 
tracks of a railroad company engaged in interstate commerce and in con- 
nection with such commerce elther in a switch yard or in actual road 
service on the main Une, is a violation of Safety Appliance Act March 2, 
1893, c. 196, 27 Stat 531 (U. S. Comp. St. 1901, p. 3174), as amended by 
Act March 2, 1903, c 976, 32 Stat. 943 (U. S. Comp. St Supp. 1911, p. 
1314). 

[Ed. Note.^For other cases, see Kailroads, Cent. Dig. S 743 ; Dec. Dig 
S 229.*] 

2. Railkoads (§ 229*) — Intbkstate Commebce — Safety Appliance Act. 

Safety Appliance Act March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 
1901, p. 3174), as amended by Act March 2, 1903, c. 976, 32 Stat. 943 (U. 
S. Comp. St. Supp. 1911, p. 1314), imposes positive and absolute dutles on 
carriers engaged in interstate commerce, the nonperformance of which is 
not excused by the exercise of due care and reasonable diligence. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. S 743 ; Dec. Dig 
g 2:;9.*] 

3. Commerce (§ 27») — Interstate Commerce — Safety Appliance Act — Cars 

SU.BJECT to Restriction. 

Safety Appliance Act March 2, 1893, c. 196, 27 Stat 531 (U. S. Comp. 
St. 1901, p. 3174), as amended by Act March 2, 1903, c. 976, 32 Stat. 943 



•For other cases se» same toplo £ 9 numbbr in Dec. £ Am. Digs. 1907 to date, & Rep'r Ind'sie» 
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(TJ. S. Comp. St. Supp. 1911, p. 1314), requlres every raiiroad company en- 
gagea in Interstate commerce to equip wlth safety appliances ail Its car» 
and trains, regardless of the service in whlch they are employed. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 25 ; Dea Dig. 
i 27.*] 

4. Commerce (§ 27*) — Safety Applianck Act — Equipmenx or Cabs — Teain 
Bkakes — "TaAiN." 

Safety Appliance Act March 2, 1893, c. 196, 27 Stat. 531 (D. S. Comp. St. 
1901, p. 3174), as, amended by Act March 2, 1903, c. 976, 32 Stat. 943 (U. 
S. Comp. St. Supp. 1911, p. 1314), provides that it shall be unlawful for 
any eommon carrier engagea in Interstate commerce by raiiroad to use any 
locomotive, in moving Interstate traffic, not equipped wlth a power-driv- 
ing wheel brake and appliances for operating the train brake System or 
to run any train in such trafflc that has not a sufflclent number of cars 
in it so equipped with power or train brakes that the engineer can control 
its speed without requlrlng brakemen to use the eommon hand brake for 
that purpose. The act of 1903 déclares that the original act shall apply to 
ail trains, locomotives, tenders, cars, and similar vehicles used on any raii- 
road engaged In Interstate commerce. Held that, where défendant raii- 
road Company engaged in Interstate commerce transported 17 cars, at 
least one of which contained an Interstate sMpment, by swltch engine over 
its main Une traeks from one raiiroad yard to another, and the coupllng 
apparatus of each of two of the cars was so out of repalr as to be in- 
operative, and the air brakes were not coupled, so that they could be op- 
erated by the engineer, the cars and engine constltnted a "train," within 
such act, and each of the cars so transported constituted a violation of 
the act. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. i 25; Dec. Dig. 
I 27.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7056, 7057, 7818.] 

Action by the United States against the Père Marquette Raiiroad 
Company. Judgment for the United States. 

E. J. Bowman, U. S. Dist. Atty., of Greenville, Mich. 
Bills, Parker & Shields, of Détroit, Mich., for défendant 

SESSIONS, District Judge. This is a suit to recover penaltîes for 
alleged violations of the Safety Appliance Acts. The déclaration con- 
tains three counts, each setting up a distinct and separate cause of ac- 
tion, but ail based upon a single movement of a train from Wyoming 
Yard to Freight House Yard, in the city of Grand Rapids, on the 5th 
day of March, 1912. The first count charges the hauling in such train 
of an Erie car with the coupling apparatus on one end so out of repair 
as to be inoperative. The second count contains a like charge with 
référence to a Père Marquette car in the same train. The third count 
charges that this train, consisting of 17 cars and a locomotive, was so 
hauled and moved when less than 85 per cent, of the cars therein had 
their brakes used and operated, or so assembled and connected that 
they could be used and operated, by the engineer of the locomotive. 

"Wyoming Yard and Freight House Yard are both within the gên- 
erai yard limits of the city of Grand Rapids, but they are about two 
miles apart, and each has its own system of switching traeks. Trains 
passing from one yard to the other must run for the entire distance, 
upon defendant's main line, over which its regular passenger and 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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freight trains as well as switching and transfer trains are opefated. 
This j)art of the main line has some minor grades and curves and 
crosses at grade five city streets and a street car line. 

AU of defendant's freight trains entering Grand Rapids are taken 
directly to Wyoming Yard and are there broken up and the cars 
switched and classified ; some being put into outgoing trains and f or- 
warded to their destination, while others, containing local merchandise, 
are switched or transferred to the Freight House Yard or to some city 
side track to be unloaded and to hâve their cargoes rearranged. Ail 
outgqing freight trains are made up at and started f rom Wyoming 
Yard. Defendant's repair shops are located at this yard, which is âlso 
a flag station on the main line. 

On March 5, 1912, 16 or 17 cars which had been brought into the 
Wyoming Yard in other trains were switched and f ormed into a train 
and then pushed by a switch engine f rom that yard over the main line 
of tracks to Freight House Yard to be unloaded or to hâve their car- 
goes rearranged. At least one of the cars contained an interstate ship- 
ment. Both before and at the time of the movement the couplings 
upon the two cars described in the déclaration were so def ective as to 
be inoperative. The air brakes of the cars of this train were not 
coupled up and connected, so that they could be operated f rom the en- 
gine. 

The sole question to be determined is whether or not the provisions 
of the Safety Appliance Acts apply to car and train movements like 
the one above described. It must bé conceded that 16 cars and a loco- 
motive coupled and moved together for two miles upon the main 
tracks of a railroad line through a large city and across several streets 
constitute a train within the purview of the statute. Plaintiff's wit- 
nesses hâve called the movement of this train a "transfer" movement, 
while defendant's vvitnesses insist that it was purely a "switching" 
movement. The name given to the movement is of no importance, 
and its character may not be controlling. 

[1-3] That the use of a car, whose coupling apparatus is inoper- 
ative,, upon the tracks of a railroad company engaged in interstate com- 
merce and in connection with such commerce, either in a switch yard 
or in actual road service upon the main line, is a violation of the Safety 
Appliance Acts is no longer an open question. Delk v. St. Louis & 
San Francisco R. R. Co., 220 U. S. 580, 31 Sup. Ct. .617, 55 L. Ed. 
590. It is also settled that thèse statutes impose positive and absolute 
duties, the nonperformance of which is not excused by the exercise of 
reasonable diligence and due care (Chicago, Burlington & Quincy R. 
R. Co. v. United States, 220 U. S. 559, 31 Sup. Ct. 612, 55 L. Ed. 582; 
St. Louis, Iron Mountain & Southern Ry. Co. v. Taylor, Administra- 
trix, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; Delk v. St. Louis 
& San Francisco R. R. Co., 220 U. S. 580, 31 Sup. Ct. 617, 55 L. Ed. 
590), and that, in accordance with their provisions, every railroad com- 
pany engaged in interstate commerce must equip with safety appli- 
ances ail of its cars and ail of its trains, regardless of the service in 
which they are employed (Southern Ry. Co. v. United "States, 222 U. 
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S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72; Wabash R. R. Co. v. United States, 
168 Fed. 1, 93 C. C. A. 393). 

[4] Should the statutory requirement concerning the use, connec- 
tion, and opération of train brakes be given a différent construction or 
interprétation from that which bas been applied by the courts to the 
provisions relating to car coupling apparatus ? Clearly not. The two 
sections of the statute are identical in the form of language employed, 
in législative intent, in remédiai purpose, and in the mandatory obédi- 
ence thereto which is required ; the only difiference being that in the 
one the unit is a train or combination of cars, and in the other a single 
car. If section 1 of the original Safety Appliance Act stood alone, 
there would be at least room for argument that its provisions were 
intended by Congress to apply solely to trains made up for road serv- 
ice. But this section does not stand alone. It must be construed in 
connection with the other sections of the same statute, and particularly 
in connection with, and with référence to, the modifying and explan- 
atory act of March 2, 1903. In and by the latter act Congress has re- 
moved whatever doubt, uncertainty, or ambiguity existed in the former 
one, and has said plainly and unequivocally that the provisions and re- 
quirements of the earlier act "shaîl be held to apply to ail trains, loco- 
motives, tenders, cars and simiiar vehicles used on any railroad en- 
gaged in Interstate commerce." The législative intent se plainly ex- 
pressed must be respected. The bénéficiai and remédiai purposes of 
thèse statutes must not be def eated by strained construction and must 
not be made subordinate to either convenience or economy of railroad 
opération. On the Sth day of March, 1912, the Père Marquette Rail- 
road was engaged in Interstate commerce ; the 17 cars and switch 
engine hère in controversy constituted a train ; at least one car of that 
train contained an Interstate shipment; the train was run and oper- 
ated upon defendant's main line of tracks ; the coupling apparatus 
upon each of two cars was so out of repair as to be inoperative ; and 
the air brakes were not coupled up and çonnected so that they could be 
operated by the engineer from the locomotive. There is therefore no 
escape from the conclusion that the law was violated in the manner set 
forth in each of the counts of plaintiff's déclaration. 

Counsel for défendant rely upon the case of Erie R. Co. v. United 
States, 197 Fed. 287, 116 C. C. A. 649, decided by the Circuit Court of 
Appeals of the Third Circuit. That case differs from the présent onè 
in some material respects, but in the main it supports defendant's con- 
tention. I bave the profoundest respect for that court and its déci- 
sions, and it is with much dififidence and hésitation that I feel com- 
pelled to reach a différent conclusion. In the Erie Case, however, the 
court seems to bave entirely overlooked, ignored, and disregarded the 
controlling eflfect of the modifying and explanatory act of 1903. After 
careful and patient study, I am also convinced that the décision in thé 
Erie Case is in conflict with both the spirit and the letter of the utter- 
ances of the Suprême Court. 

Judgment will be entered in favor of plaintifï and against défendant 
for the statutory penalty of $100 upon each of the counts of the déc- 
laration and for costs of suit to be taxed. 
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DOUGHERTX v. THOMPSON-LOCKHART CO. 

(District Court, E. D. Pennsylvania. February 26, 1914.) 

No. 14 of 1913. 

1. Masteb and Sebvant (§ 279*) — Injueiks to Seaman — Evidence of Négli- 

gence. 

On a claim against the owners of a tug and tow for injuries to a sea- 
man in charge of the tow by getting his foot crushed in a line he was ad- 
justing arouiid a cleat on the seow, évidence held insufficient to show 
that the accident was caused by the négligence of the operators of the tug^ 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 973- 
975, 978-980 ; Dec. Dig. § 279.*] 

2. Master and Servant (§ 200*) — Injuries — Fellow Servants. 

Where a tug and tow belonged to the sanie person and were engagea in 
the same service, the master of the tug was a fellow servant of a seaman 
on the tow. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 492 ; 
Dec. Dig. § 200.*] 

3. Seamen (§ 11*) — Injuries to Seaman — Loss of Poot — Maintenance and 

Cube. 

Where a seaman's foot was caught and crushed in a line from a tug 
which he was maklng fast on a scow, and he was in a hospital for three 
months, where he was maintained and càred for by the owner of the ves- 
sels free of charge but could not work for nine months longer, and had 
spent money for medicines, crutches, and an artiflcial foot which had 
been once renewed, and he still owed for board durlng the time he was un- 
der disability, an allowanee of $500 would be made under the obligation 
of the owner to furnish maintenance, cure, and wages to a seaman who 
falls sick or Is wounded in the service of the ship. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. |§ 39-44, 187 ; Dec. 
Dig. § 11.*] 

In Admiralty. Claim by William Dougherty against the Thompson- 
Loekhart Company for personal injuries to claimant as a seaman, and 
pétition by respondent for a limitation of liability. Decree for plaintiflF 
for $500. 

James J. Breen and Willard M. Harris, both of Philadelphia, Pa., 
for claimant. 

Howard M. Long and Charles S. Wesley, both of Philadelphia, Pa., 
for respondent. 

J. B. McPHERSON, Circuit Judge. On Novémber 21, 1910, the 
claimant, William Dougherty, was in the employ of the Thompson- 
Lockhart Company as the master of a barge or scow, and in the course 
of his service suffered an in jury on that day. Asserting the négligence 
of the Company, he brought suit in the commoh pleas of Philadelphia 
county, but proceedings for limitation of liability were afterwards be- 
gun in the district court, and the dispute was thereby transferred to 
the fédéral tribunal. No other claimant or creditor bas appeared. Sev- 
eral preliminary steps hâve been taken, but they need not be referred 
to; it is enough to say now that the parties and their witnesses ap- 

*For other cases see same toplc & S numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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peared in court recently and were fuUy heard upon the merîts, both 
sides submitting the whole controversy for final détermination. 

The first question in order of importance is whether the company is 
chargeable with négligence. The facts are as f ollows : 

The Thompson-Lockhart Company is a Pennsylvania corporation, 
and none of its officers was directly connected with the claimant's in- 
jury. The tug "J. McAteer" and the scow were both owned by the 
company, and were engaged as a tow in carrying rubbish down the 
Schuylkill river for the city of Philadelphia. Both vessels were prop- 
erly manned and equipped. Dougherty, who was the master of the 
scow and had been so employed for about three weeks, was the only 
person on board that vessel; no further help being usual or neces- 
sary. Toward noon on the morning in question the tug and the loaded 
scow were proceeding down the river bound for a point on the eastern 
shore near Penrose Ferry Bridge ; the tide being ebb and the day f air. 
The scow was lashed to the port side of the tug in the usual manner, 
being held in place by lines at the bow and the stem, and moved by a 
running or towing line that was made fast more nearly amidships on 
both vessels. Ail the lines were provided with the usual eye or loop 
at one end. The eyes of the bow and the stern lines were laid around 
cleats on the deck of the scow, and the loose ends were made fast 
upon the deck of the tug. The eye of the running line was similarly 
adjusted, but upon the deck of the tug, and the loose end was fast- 
ened around a cleat on the deck of the scow. When the lines were not 
in use, the bow and the stern lines were hauled in upon the tug, and 
the running line was hauled in upon the scow. 

[ 1 ] When the tow reached a point about two city squares above its 
destination, the tug was obliged to shift her place and to take the scow 
upon her starboard side in order to make the landing. In the proper 
exécution of this maneuver, ail the lines were cast oiï, the bow and the 
stern lines were hauled in upon the tug, and the running line was haul- 
ed in upon the scow. The scow moved along slowly by her own mo- 
mentum aided somewhat by the tide, while the tug dropped astern and 
then came forward close to the port side of the scow. Her steam was 
shut ofï, but she also was moving slowly by momentum and the f avor- 
ing tide. The next step was to fasten the lines again, and while this 
was going on the claimant suffered the injury complained of. Just 
how the unfortunate accident occurred, the testimony does not dis- 
tinctly disclose ; the claimant himself did not know, and the évidence 
leaves it in some uncertainty. But in my opinion the négligence of the 
company was not proved, while the négligence (or at least the misfor- 
tune) of the claimant seems to be the probable, and the sufficient, ex- 
planation. It is clear enough that the claimant brought a running line 
from the starboard side of the scow to the port side — either the run- 
ning line that had already been used on ttie voyage, or perhaps a sub- 
stitute, this fact being of little importance — and that one line at least 
(perhaps both) of thèse two was lying in disorder on the deck of the 
scow near the cleat to which the loose end was to be made fast. It is 
also clear that the eye of the bow line had been thrown over its proper 
cleat on the scow by a man on the tug, and that the claimant had hand- 
211 F.— 15 
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ed the eye of the running Une to another man on the tug by whom it 
had been made fast. After this had been donc, it was still necessary 
to put the eye of the stern line over its appropriate cleat on the scow, 
and to make fast the loose end of the running line around the other 
cleat on the scow that was provided for this purpose. Thèse were 
among the claimant's duties. He had partly discharged one of them — 
that is, he had taken a turn or two of the running line around its own 
cleat — when apparently he became confused or flustered in trying to 
put the eye of the stern line over the cleat a little further aft, and by 
some misadventure his right foot became entangled in a bight of the 
running line and was drawn against the cleat and badly crushed. If 
he had taken proper care of his steps, the in jury would not hâve hap- 
pened. He charges the master of the tug with négligence in starting 
prematurely, but the weight of the évidence is against him. His own 
bias was so marked as to impair his testimony, and if his account be 
disregarded there is practically nothing to support his theory. I am 
satisfied that the tug and the scow were not started prematurely, but 
were only moving slowly by their momentum and the tide ; although 
the tug was not under steam, the weight of the vessels was enough to 
do the damage complained of. The pain naturally caused the claimant 
to cry out, and his plight was discovered immediately, whereupon the 
tug was at once backed in order to relieve the strain on the line, and 
two of the crew hastened to the claimant's aid. He was taken to the 
cabin of the scow and was given such care as could then be afforded ; 
the tug went at full speed to her destination, calling through a méga- 
phone for help and an ambulance. As speedily as possible a small 
boat came out to the scow, and the claimant was taken ashore and aft- 
erwards to a hospital, where the foot was taken ofï after an inefïectual 
effort to save it. 

The claimant sought to establish the unrestricted liability of the Com- 
pany by attempting to prove that the master of the tug- was a man of 
intemperate habits, and that the company continued to employ him with 
knowledge of such habits. Moreover, he charged and attempted to 
prove that the master and crew of the tug were under the influence of 
liquor on the morning in question, and this f act, of course, would hâve 
had much pertinence. In my opinion, however, neither attempt was 
successful. No doubt the master uses liquor occasionally' — and so used 
it at that time — but the évidence did nôt establish either his intemper- 
ate habits in gênerai or the use of liquor on November 21st, and noth- 
ing whatever was proved that would prevent the company f rom taking 
advantage of the acts of Congress limiting the liabiHty of shipowners. 
But of course, if the claimant failed to establish the company's négli- 
gence — and in my opinion he did so f ail — the question of limitation is 
no longer of importance. 

[2] Moreover, under the décision in The Osceola, 189 U. S. 158, 23 
Sup. Ct. 483, 47 I/. Ed. 760, the question of limitation would not be ira- 
portant, even if the claimant had proved that his in jury was due to 
the négligence of the tug's master. I lay aside the fact that the tug 
and the scow had a common owner, but the évidence seems to make it 
clear that they were not independent vessels engaged upon separate 
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voyages or prosecuting independent objecta ; in eiïect, they were one 
vessel engaged in the samé enterprise and co-operating to produce the 
same resuit. The master of the tug was therefore the fellow servant 
of the claimant, and the fourth proposition laid down in The Osceola 
establishes the principle that in such case the common employer is not 
liable for the négligence of the master: 

"4. That the seamaa is not allowed to recover an Indemnlty toi the négli- 
gence of the master, or any member of the crew, but Is entitled to mainte- 
nance and cure, whether the injuries were received by négligence or accident" 

[3] But the Company concèdes its liability under the fourth proposi- 
tion just quoted, and also under the first : 

"1. That the vessel and her owners are Uable, In case a seaman falls slck 
or is wounded In the service of the ship, to the estent of his maintenance 
and cure, and to his wages, at least so long as the voyage is continued." 

See, also, the récent case in this circuit of The Mars, 79 C. C* A. 
435, 149 Fed. 729. 

Under the évidence, I think an allowance of $500 and interest should 
be made. The claimant was in the hospital for three months, where he 
was maintained and cared for free of charge. But he could not work 
for about nine months longer, and he has spent money for medicine, 
crutches, and an artificial foot (once renewed), and still owes for board- 
ing during the time he was under disability. A decree may therefore 
be entered for $500, with interest from November 21, 1911, and costs. 



GEBATÏ V. ATLANTIC COAST LINE R. CO. et al. 
(District Court, E. D. South Carolina. February H, 1914.) 

1. Caeribrs (§ 200*) — CoMMON Cakbiee — Excessive Charges — Foeeiqn 

Transportation. 

At common law no action lay against a common carrier for unreason- 
able and excessive charges on foreign transportation. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 901-905; Dec. 
Dig. i 200.*] 

2. Cakeiebs (§ 26*) — Interstate Commerce — TJnbeasonable Charges — Eight 

TO Recover. 

A shipper's right to recover for alleged unreasonable charges made by 
a carrier for the transportation of Interstate commerce dépends entirely 
on the rights conferred by the Interstate Commerce Act (Act Feb. 4, 1887, 
c. 104, 24 Stat. 3T9 [U. S. Comp. St. 1901, p. 3154]), and hence to support 
such an action It must appear that the rates charged are in excess of the 
rates permitted as reasonable by the Interstate Commerce Commission. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 67-82; Dec. 
Dig. § 26.*] 

3. Carbiebs (§ 26*) — Interstate Commerce — Rates — Légal Régulations. 

Slnce, under the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 
Stat. 379 [U. S. Comp. St. 1901, p. 3154]), the Interstate Commerce Com- 
mission has the prlmary right to flx rates, the courts and a shipper as 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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well are bound to treat rates chargea by carriers In Interstate commerce 
as lawful so long as they are acquiesced In by the commission. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. J§ 67-82; Dec 
Dig. i 26.»] 

4. CoMMEECB (i 89*) — ^Interstate Couuebce — Unekasonable CHABacs — Btjb» 

DEN OF Pboof. 

Slnce, by the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat 
37& [U. S. Comp. St. 1901, p. 3154]), the Interstate Commerce Commission 
Is charged with the duty of determlning whether a carrier's charge for 
services rendered in Interstate commerce Is reasonable, a shipper seeking 
to recover for Imposition of an alleged nnreasonable charge must, as a 
condition to hls right, allège and produce an order from the commission 
showing that the rate charged was nnreasonable, and therefore illégal. 

[Ea. Note. — For other cases, see Commerce, Dec. Dig. § 89.*] 

5. Careiees (§ 26*) — Inteestatk Commerce — Icing Charges — Unbeasonablb- 

NBSS. 

An icing charge made by a carrier in transpordng Interstate com- 
merce is not prima facie nnreasonable solely beeause it exceeds the aetual 
cost of the ice alone; the carrier being entitled to charge a reasonable 
profit on the services. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 67-82; Dec. 
Dig. i 26.*] 

At Lavv. Action by John W. Geraty against the Atlantic Coast 
Line Railroad Company and another. On demurrer to complaint 
Sustained. 

W. A. Holman, of Charleston, S. C, for plaintiff. 

Mitchell & Smith, of Charleston, S. C., for défendants. 

SMITH, District Judge. This cause came on to be heard upon a 
demurrer to the complaint on the ground that the complaint does not 
State facts sufficient to constitute a cause of action. The complaint 
is brought to recover for an alleged excess charge for icing upon 
interstate transportation. The plaintiff, a résident and citizen of the 
State of South Carolina, made a number of shipments of vegetables 
to points ail outside of the state of South CaroHna. The complaint 
allèges that the plaintiff is entitled to damages in a sum equal to the 
différence between the aetual cost of the ice and the amount charged 
by the défendants and paid for by the plaintiff for the entire service 
of icing ; the plaintiff taking the ground that any amount charged and 
paid for icing over and above the aetual cost of the ice itself was ex- 
cessive, unreasonable, and unjust The cause was originally brought 
in the court of common pleas for Charleston county, and removed 
to this court as involving a question arising under the laws of the 
United States. Inasmuch as the action is brought to recover alleged 
unreasonable and excessive charges for interstate transportation, it 
would appear under the allégation of the complaint to be beyond 
question that the plaintiff's right, if it exists, must exist only under 
and by virtue of the Interstate Commerce Act. 

[ 1 ] Under the rule at common law no action lay against a common 
carrier for unreasonable and excessive charges upon foreign trans- 
portation. The common law that a common carrier was entitled only 

■ ■ ' ■ ■' ■'■ ' , - . , „ ,.,, , ^ 
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to make reasonable charges, and that any charge in excess of a rea- 
sonable charge could be recovered in an action at law, applied only 
to transportation charges within the jurisdiction. The carrier's charges 
upon foreign transportation such as transportation between England 
and France, or England and any foreign country, or the United States 
and any foreign country, were not within the purview and scope of 
the law. The reason is very évident ; for, if it was a case of foreign 
transportation by perchance a foreign carrier, the question as to what 
was a reasonable charge might vary according to the statutes or légal 
rulings of the two différent countries. 

The foreign carrier, once he left the jurisdiction, was beyond the 
power of the court, and, as the charges upon shipments are paid as 
a rule by the consignée, manifestly it was beyond the power of an 
American court to enforce an American measure of a reasonable 
charge against an English carrier delivering cargo in England. 

The rule that a carrier's charge must be reasonable was a rule of 
substantial law, not a rule of practice, and as such a law it could only 
apply to persons within the jurisdiction subject to that law, i. e., to 
carriers within the jurisdiction. 

The adjudicated décisions do not hold that the rule that a common 
carrier would be limited to reasonable charges for transportation ever 
applied except to carriers between points within the jurisdiction. Ail 
of the States of the American Union being foreign to each other in 
matters of commerce and transportation, the same reason would ap- 
ply. Under the rules of the common law, no action would lie against 
a common carrier for unreasonable charges for transportation be- 
tween two différent states without some express treaty or statutory 
récognition and création of the right as binding on both states. It never 
has been contended that any court in the state of South Carolina could 
take jurisdiction against an English ship or the owners of an English 
ship to recover alleged unreasonable charges as prohibited by the do- 
mestic law of South Carolina on the transportation of cargo from 
South Carolina to England or to any other foreign country. Such 
being the case, no right of action existed on the part of any party 
claiming for unreasonable transportation charges upon Interstate ship- 
ments until the passage by Congress of the Interstate Commerce Act, 
under the interstate commerce clause of the fédéral Constitution, and 
ail rights to recover for such charges must rest upon the rights cre- 
ated by that statute and must be treated as actions to enforce rights 
given by that statute, and therefore arising under the laws of the 
United States. 

[2] Inasmuch as the plaintiff's right to recover in this case must 
dépend entirely upon the rights given by the terms of the Interstate 
Commerce Act, it should appear by the complaint that the plaintiff 
has brought himself within the terms of that act. To support an 
action brought to recover back unreasonable charges paid for inter- 
state transportation, it must appear that such rates are in excess of 
the rates permitted as reasonable by the Interstate Commerce Com- 
mission. The presumption is that the défendant carrier has obeyed 
the law and filed and published its rates. Until otherwise held by 
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the Interstate Commerce Commission, such rates must be held prima 
facie reasonable, and so treated by the courts. 

[3] Under the statute the carrier has the primary right to fix rates, 
and, so long as they are acquiesced in by the commission, the carrier 
and shipper are alike bound to treat them as lawful. Where the ac- 
tion is based upon unreasonable charges, there is no law fixing what 
is unreasonable, and the whole scope of the statute shows that it 
was intended that the commission and not the courts should pass upon 
that question. 

[4] Since the commission is charged with the duty of determining 
whether the charge was unreasonable, the plaintiiï must, as a condi- 
tion to his right to recover, allège and produce an order from the 
commission that the rate charged was unreasonable and therefore il- 
légal. Mitchell Coal Co. v. Penn. R. R. Co., 230 U. S. 247, 33 Sup. 
Ct. 916, 57 L. Ed. 1472. 

[5] Furthermore, the complaint in this action is pitched upon the 
theory that the mère fact that the charge for icing was in excess of 
the cost alone of the ice makes the excess unreasonable and unlaw- 
ful; and that any charge for services in the application and renewal 
of the ice or for a reasonable profit therefor is not permissible. The 
complaint allèges that the charge is unreasonable, but the facts al- 
légea show that it is claimed to be unreasonable solely because it ex- 
ceeds the actual cost of the ice alone. This is not sufficient to justify 
the inference of unreasonableness. Where the service is not strictly 
a part of the transportation, but is outside of and supplementary there- 
to as for icing in the présent case, the carrier is not limited in its 
charge to the mère cost of such service, but may rightfuUy make a 
reasonable profit thereon. Southern Ry. Co. v. St. Louis Ry. Co., 214 
U. S. 297, 29 Sup. Ct. 678, 53 L. Ed. 1004. 

The complaint in the présent case neither allèges that the rate com- 
plained of is in excess of the rate allowed by the Interstate Commerce 
Commission, nor does it allège any facts sufficient to justify the légal 
inference that the charge made, although in excess of the actual cost 
of the ice alone, was thereby unreasonable. The plaintiff has there- 
fore failed to show that under the terms of the statute he has any 
right to recover. 

Upon considération of ail whereof it is, accordingly, adjudged that 
the demurrer be sustained, and the complaint dismissed. 



In re DRAPER. 

(District Court, N. D. New York. February 27, 1914.) 

Bankeuptot (§ 143*) — Peopertt Belonginq to Estatk — Life Insurance 
PoLicY — "Cash Suerendee Value." 

Bankr. Act July 1, 1898, c. 541, | 70a, 30 Stat. 565 (U. S. Oomp. St. 
1901, p. 3451), providing that life Insurance policles belonging to a bank- 
rupt, havlng a cash surrender value, shall belong to his estate in bank- 
ruptcy unless redeemed, is not eonfined to policles in which the cash sur- 

•For other cases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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render value Is expressly stated, but Includes those havlng a cash surren- 
der value by the concession or practiee of the Company Issuing them ; and 
hence a policy on a bankrupt's llfe payable to bis wlfe If she survived 
him, otherwlse to hls estate or any designated beneficiary, he havlng the 
absolute rlght to change the beneficiary at any time, and which, though 
havlng no cash surrender value, gave him the right, if he lived beyond a 
stated term, to receive the value of the policy in cash or pald-up Insurance, 
was property which passed to the bankrupt's trustée. 

[Ed. Note.— For Other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. § 143.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of John 
N. Draper. Pétition to revievsr a referee's décision holding that a cer- 
tain insurance pohcy on the bankrupt's life passed to the trustée as an 
asset of the estate. AfSrmed. 

Arthur T. Johnson, of Gouverneur, N. Y., for bankrupt. 
D. M. Hazelton, of Gouverneur, N. Y., for trustée. 

RAY, District Judge. February 8, 1899, John N. Draper, now 
bankrupt, insured his life in the New York Life Insurance Company 
in the sum of $2,500, under policy No. 922,206, and which policy states 
that : 

"New York Life Insurance Company by this policy of insurance agrées to 
pay twenty-flve hundred dollars to Nellie C, wife of the insured, or, in the 
event of her prior death to the Insured's executors, admlnistrators or assigns, 
or to such other beneficiary as may be designated by the Insured as herein- 
after provided, at the home office of the company, in the city of New York, 
immediately upon receipt and approval of proofs of the death of John K. 
Draper, of Gouverneur, in the county of St. Lawrence, state of New York 
(herein called the insured)." 

By express provision it is incontestable after being in force one fuU 
year provided the prëmiums hâve been duly paid, and : 

"The contract is niade In considération of the written application of the 
insured, which is a part of this contract, and In further considération of the 
annual premium of flfty-seven dollars and thirty-eight cents to be paid in 
advance, and of the payment of a llke sum on the 8th day of February in every 
year thereaf ter during the continuation of this policy." 

It is a part of the policy that : 

"The Insured may at any time during the eontinuance of this policy, pro- 
vided the policy Is not then assignèd, change the beneficiary or beneficiaries 
by written notice to the company, at its home office, accompanied by this pol- 
icy; such change to take efCect on the indorsement of same on the policy of 
the company." 

The insured, John N. Draper, paid the prëmiums down to the time of 
his bankruptcy, and such policy had not been assignèd. Neither had 
the beneficiary been changed. The contract also contains the foUow- 
ing "spécial advantages" : 

"Guarantees at End of Accumulation Perlod. 

"This policy participâtes in surplus as hereinafter provided, but no dlvldend 
shall be apportioned to it until the end of its accumulation perlod, which is 
twenty years, and ends on the eighth day of February in the year nlneteen 

*For other cases see same topic & i nt^mbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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hundred and nlneteen. If the insured Is then living, and If the premiums 
hâve been duly paid to that date, and not otherwise, 

"The Company will apportion a dlvldend to the insured, who shall hâve the 
option of continuing, or discontinuing, this policy under one of the foUowing 

"Eight Accumulation Benefits: 

"(1) Receive the dlvldend, in cash, and continue this policy at the same 
premium rate; or 

"(2) Receive the dlvldend, converted Into an annual income for life, and 
continue this policy at the same premium rate ; or 

"(3) Receive the dlvldend, converted into additlonal paid-up Insurance, sub- 
ject to évidence of sound health satisfactory to the Company, and continue 
this policy at the same premium rate ; or 

"(4) Receive the dlvldend, in cash, and receive paid-up Insurance of tvrelve 
hundred and seven dollars, and discontinue this policy (évidence of Sound 
health will not be recjulred) ; or 

"(5) Receive the dlvldend, in cash, and receive pald-up Insurance of seven 
hundred and slxty-seven dollars, and receive an annual Income for life of 
twenty-three and 1/100 dollars, and discontinue this policy (évidence of sound 
health will not be required) ; or 

"(C) Receive the entlre cash value, as stated below, in cash, and discon- 
tinue this policy ; or 

"(7) Receive the entlre cash value, as stated below, converted into an an- 
nual income for life, and discontinue this policy ; or 

"(8) Receive the entire cash value, as stated below, converted into paid-up 
Insurance, and discontinue this policy (évidence of sound health wlU not be 
required). 

"The Company guarantees that the entire cash value of this policy at the 
end of the accumulation period shall be seven hundred and slxty-seven dol- 
lars, and in addition thereto the cash dlvldend then apportloned by the Com- 
pany." 

By other provisions the policy cannot be forfeited after having been 
in force full three years whether further premiums are paid or not. 

It is évident that the beneficiary named, Nellie C, has no right or in- 
terest in the poHcy which cannot be terminated by .the action of the in- 
sured. No présent "cash surrender value" is provided for in the policy, 
and no proof was given that it has any at this time. It has such a val- 
ue at the end of 20 years ; that is, 5 years hence. It has considérable 
value, of course. If Nellie C. should die prior to the death of John 
N. Draper, then the policy is payable to bis executors, etc. If she 
does not, then at the end of 20 years Draper may take certain benefits, 
etc., and he at any time may change the beneficiary. 

Section 70a of the bankruptcy act relating to the "title to property" 
provides, amongst other things, as follows : 

"Provided, that when any bankrupt shall hâve any Insurance policy which 
has a cash surrender value payable to himself, hls estate, or Personal repré- 
sentatives, he may, wlthln thlrty days after the cash surrender value has 
been ascertained and stated to the trustée by the company issuing the same, 
pay or secure to the trustée the sum so ascertained and stated, and continue 
to hold, own, and carry such policy free from the claims of the creditors par- 
tlcipating in the distribution of hls estate under the bankruptcy proceedings, 
otherwise the policy shall pass to the trustée as assets." 

In Hiscock, Trustée, etc., v. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 
SI L. Ed, 771, it washeld: 

"The provisions in section 70a of the Bankruptcy Act of 1898 that a bank- 
rupt, having policies of life Insurance payable to himself and which hâve a 
cash surrender value, may pay the trustée such value and thereafter hold the 
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poUcles free from the claims of creditors, are not eonflned to policles In which 
th€ cash surrender value is expressly stated, but permit the rédemption by 
the bankrupt of policles havlng a cash surrender value by the concession or 
practice of the company issuing the same." 

In Matter of White, 23 Am. Bankr. Rep. 90, 174 Fed. 333, 98 C. C. 
A. 205, 26 L. R. A. (N. S.) 451, the policy of insurance was payable, as 
hère, to the wife, if she survived him. If she did not, it was payable, 
as hère, to his estate.' Then if, after payment of tviro annual premiums, 
the policy lapsed for nonpayment of premiums, the company would, on 
the decease of the insured, issue a policy of paid-up insurance for a 
certain amount to the beneficiary. Hère there is a similar "spécial ad- 
vantage" not necessary to recite. 

But the case now before this court is controlled by In re Hettling 
(C. C. A. 2d Circuit) 175 Fed. 65, 99 C. C. A. 87. The syllabus is as 
follows : 

"A policy of Insurance on the life of a bankrupt, payable to his wife if she 
survives him, otherwise to his estate or any designated beneficiary, and whlch, 
while havlng no cash surrender value, glves him the rlght to change the bene- 
ficiary at any time and the privilège of several options if he hves beyond a 
stated term, among whlch are to recelve its then value in cash or pald-up 
insurance, is property of the bankrupt whlch passes to his trustée." 

The court said : 

"The policy bas no cash surrender value, but the Insured is given the power 
to change the beneficiary at any time. If he survive his wife the policy is 
payable, not to her, but to his estate ; and, if he live beyond the term of 20 
years, he is glven several options, some of whlch are: To recelve any accumu- 
îated dividends in cash or the entire cash value of the property, or to recelve 
the entire cash value converted into an annual income for llfe. Thèse are 
property rights, as polnted out In our décision in Re White (handed down 
herewith) 174 Fed. 333 (98 C. C. A. 205, 26 L. R. A. [N. S.] 451), that pass to 
the trustée under section 70a (5) of the Bankruptcy Act (Act July 1, 1898, 
C. 541, 30 Stat. 565 [D. S. Comp. St. 1901, p. 3451])." 

This policy in its terms is the same as that in the Hettling Case, su- 
pra. 

It follows that there will be an order afHrming the order of the réf- 
érée. 



UNITED STATES v. MASON et al. 

(District Court, S. D. lowa, C. D. December 26, 1912.) 

No. 67— (C. C). 

1. Clebks of Courts (§ 75") — Bonds— Convbbsion or Funds. 

Where the books of a clerk showed a receipt of certain costs, etc., and 
failed to show disbursement thereof, and, though there was évidence 
that the books were not accurately kept, the clerk admltted the conver- 
sion of "a few hundred dollars" subséquent to the glving of a bond to 
faithfully perform the duties of his office, the government, in the absence 
of proof of the actual amount converted, was entitled to recover $200 
therefor, in addition to a surplus admltted to hâve been retained, above 
his authorized compensation, and unpaid costs colleeted, but not paid over. 
[Ed Note. — For other cases, see Clerks of Courts, Cent Dig. §§ 135- 
142 ; Dec. Dlg. § 75.*] 

•B'er otber cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Limitation of Actions (§ 195*) — Funds—Conveesion— Limitations— Bub- 
DEN op Peoof. 

Where, In a suit on a bond of the clerk of a fédéral court to recover 
mouey received and converted, it was contended tUat the action was 
barred by limitations, the burden was on the défendant to show the date 
of the conversion. 

[I5d. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
711-716 ; Dec. Dig. § 195.*] 

At Law. Action by the United States against Edward R. Mason 
and the United States Fidelity & Guaranty Company. Judgment for 
the United States. 

Sylvester R. Rush, Sp. Asst. Atty. Gen., of Omaha, Neb., and Mar- 
cellus L. Temple, of Osceola, lowa, for the United States. 

Read & Read, of Des Moines, lowa, and W. E. Mason, of Chicago, 
111., for défendants. 

THOMAS C. MUNGER, District Judge. This is an action upon an 
officiai bond, given by Edward R. Mason, as clerk of the Circuit Court 
of the United States for the Southern District of lowa, and da,ted Jan- 
uary 2, 1899. Prior to that date Mr. Mason had sefved as clerk of 
the United States Court in lowa. See In re Clerkship of Circuit Court 
in Eastern & Western Divisions of Southern District of lowa (C. C.) 
90 Fed. 248. The terms of the bond show that it was intended to act 
prospectively, and not retrospectively. The action is brought by the 
United States, as plaintiff (see United States v. Abeel, 174 Fed. 12, 98 
C. C. A. 50), to recover (1) certain moneys formerly in the registry of 
the court and not accounted for ; (2) certain fées and costs collected 
in cases, which belonged to attorneys and parties as advanced costs, 
balance of deposits for costs, etc. ; (3) surplus of fées and émoluments 
retained by the clerk. 

The évidence shows, and it is stipulated, that the clerk received, dur- 
ing the years 1908, 1909, and 1910, until the termination of his office, 
a surplus of $444.65 above the compensation that he was authorized 
to retain. The évidence further shows that he received, after the date 
of the bond on which this action is brought, certain costs, which were 
not disbursed to the parties entitled thereto, as f ollows : 

Law Case 3631, Des Moines Division $ 5.70 

Equity " 699, " " " 29.00 

786, " " " 11.24 

" " 2354, " " " 4.60 

" 2357, " " " 17.95 

" 2371, " " " , 16.45 

« " 2409, " " " 1.03 

" " 1, Creston Division 7.38 

10, " " 1.00 

" " 210, Keokuk " 4.75 

" 261, " " 30 

" " 2463, Des Moines Division 6.37 

." " 409, Western Division .40 

Law " 572, " " 1.70 

•• 26, Ottumwa " 10 

Total Ç107.97 

♦For other cases see same topic & § numbeb in Dec. &-Am. Dîgs. 1907 to date, & Rep'r Indexes 
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[ 1 ] The government produced évidence to show that the clerk, prior 
to the giving of this bond, received a large amount of costg ; ifi various 
cases, and that the clerk's books disclose to whom thèse items o£ costg 
belonged, but do not disclose that they had ever been paid. It also 
produced évidence to show that there had been paid into the registry 
fund of the court certain amounts long prior to the exécution of this 
bond, and that the clerk's records did not disclose that this had been 
drawn out by any checks authorized by orders of the court. The gov- 
ernment did not offer the testimony of any of the parties to whom thèse 
items of money are said to hâve been due, to show their nonpayment. 
On behalf of the government it is claimed that, because the books do 
not record any payment of thèse items by the clerk, there arises a pre- 
sumption that the clerk retained the items until after the exécution of 
this bond, and it thereby became security for such payment. On be- 
half of the clerk it is contended that there is a presumption that the 
clerk did his duty, which was to pay thèse several items to the parties 
entitled thereto, even though the books do not record such payments. 

The défendants offered évidence to show that the books were not 
accurately kept, and did not show ail payments that were made, and 
also produced the testimony of many of the parties to show that they 
claimed nothing to be due from the clerk, even though items appar- 
ently due them were shown upon the clerk's books as unpaid. In addi- 
tion, the défendant clerk testified, on behalf of the défense, that ail 
money which he had received as clerk, prior to January 2, 1899 (the 
date of the giving of this bond), he had either deposited in the registry 
fund of the court, or had paid to the parties entitled thereto, or had 
converted to his own use. The conversion to his own use was de- 
scribed as having been made by deposits in bank in his own account 
and to his personal crédit, intending to exercise dominion over such 
account as his own property, and that he had checked out to his Per- 
sonal use practically ail of this account. The clerk qualified this state- 
ment by the admission that, of this money, he may hâve had, at the 
time he gave this bond, in the vaults of his office — 

"a few hundred dollars ; mlght hâve been more than that, but ail that money 
In there I treated as mj' own and exerclsed dominion over it. I used It; at 
that time I used those thlngs ; any money I had In the vault at that time I 
used for my Personal expenses, paid Personal blUs out of it, and treated it 
just as I did a Personal account at the bank." 

This use of the "few hundred dollars" in the vaults, which he says 
he may hâve had on hand on January 2, 1899, must hâve been subsé- 
quent to that date, and thus this bond became liable for the amount so 
used. The amount thus conceded by the witness as "a few" hundred 
dollars is quite uncertain, but it obviously refers to a sum of $200 or 
more. The government would there fore be entitled to recover, in ad- 
dition to the surplus of émoluments, and the unpaid costs collected 
after January 2, 1899, this sum of $200. 

[2] It is said that this amount cannot.be recovered herein, because 
the action is barred by the statute of Hmitations. If it be conceded that 
the government, although the plaintiflf, is not the real party in interest 
as to thèse items of costs, yet there is no évidence that shows at wlnat 
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time, after January 2, 1899, the défendant converted the amount of 
costs that he thus admits having had on hand in the vaults at that date, 
or which he received after that date. It was incumbent upon the de- 
fendants to prove such dates, if they desired the benefit of the statute. 
This conclusion renders it unnecessary to discuss the proposition that 
the défendant concealed any conversion he may hâve made of thèse 
funds. 

I think that the évidence of the nondisbursement of the remainder 
of the funds sued for, as shown by the absence of crédit entries on the 
clerk's books, is fuîly met by the évidence of the clerk that he had no 
such money in his possession when this bond was given ; that he had 
either paid it to the perspns entitled thereto, or had converted it to his 
own use, before the giving of this bond. 

From what has been said, it follows that the government will be en- 
titled to a judgment against the défendants for the sum of $752.62, 
with interest from March 31, 1910. I am informed that since the sub- 
mission of the case the clerk has paid into the court in this case the 
balance claimed by the government as due for surplus of émolument 
returns. In that case the judgment will be entered for the proper sum 
after allowing déduction therefor. 



UNITED STATES ex rel. GEGIOW et al. v. UHIj. 
(District Court, S. D. New York. March 2, 1914.) 

1. Aliens (§ 49*) — RiGHT TO Enter — Public Charse — Deportatioit. 

In determinlng whether Immigrants, vvlio were unskilled laborers, seek- 
ing to enter the United States, were liable to become a charge on the pub- 
lic, the immigration authorltles may consider the Personal équation of 
each allen and the conditions which confront hlm. 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. § 107; Dec. Dlg. 
§ 49.»] 

2. Aliens (§ 54*) — RroHi to Enter — Détermination. 

Whether an alien shall be admitted to the United States Is a polltlcal 
question which Congress may dispose of as it chooses, and having pro- 
vided by Act Feb. 20, 1907, c. 1134, § 25, 34 Stat. 906 (U. S. Comp. St. 
Supp. 1911, p. 515), that a décision of the proper immigration offlcers, If 
adverse to the admission of an allen, shall be final unless reversed on ap- 
peal to the Secretary of Labor, the décision cannot be revlewed by the 
courts when the prescribed procédure has been complied with. 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. § 112; Dec. Dig. 
§ 54.*] 

This is a habeas corpus proceeding brought on behalf of severâl 
aliens who hâve been denied admission. 

Bamett & Jablow, of New York City, for relator. 
H. Snowden Marshall, U. S. Atty. for the Southern District of New 
York, and Harold A, Content, Asst. U. S. Atty., for respondent. 

LA COMBE, Circuit Judge. [ 1 ] There is apparently no irregularity 
in the proceedings. The immigrants were examined, were brought 
before the board of Spécial Inquiry, and interrogated. After an ad- 

*For other cases see same toplc & $ numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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verse décision, their appeals came duly before the Secretary of Labor, 
who affirmed the conclusion of the board that they were liable to be- 
come a public charge. The Acts of 1907, § 25, expressly provides that 
the décision of the proper immigration officers, if adverse to the ad- 
mission of an alien, shall be final unless reversed on appeal to the Sec- 
retary of Labor. It is abundantly settled by décisions that it was the 
intent of Congress .to leave the détermination of the question to the 
board and the Secretary, not to the courts. Thèse immigrants are ap- 
parently unskilled laborers, speaking no language except their own, 
unintelligible to other Russians, hâve very little money; there is no 
one in this country legally liable to support any of them. The board 
had opportunity on physical inspection to form conclusions as to their 
capacity to earn a living. Opinions might differ as to whether or not 
they were, at the time question arose as to their admission, liable to 
become a charge upon the public. The personal équation of each alien 
and the conditions which confront him are éléments of the problem. 
Of section 8 of the Immigration Act of 1891 (26 Stat. 1085, c. 551 
[U. S. Comp. St. 1901, p. 1298]) — and the provisions of section 25 of 
the existing act are substantially the same, except that it substitutes 
a board of spécial inquiry for a single inspector — the Suprême Court 
has said: 

"The statute does not require Inspectors to take any testimony at ail, and 
allows them to décide on their own Inspection and examlnation the question 
of the rlght of any alien immigrant to land. The provision relied on merely 
empowers inspectors to administer oaths and to take and conslder testimony, 
and requires only testimony so taken to be entered of record." 

See Nishimura Ekiu v. U. S., 142 U. S. 651, 12 Sup. Ct. 336, 35 L. 
Ed. 1146, an authoritative décision expressed in unambigous language, 
which seems to be frequently overlooked. 

[2] Whether an alien shall or shall not be admitted to this country 
is a political question which Congress may dispose of as it chooses. 
This statute confines the détermination of that question, in the first 
instance, to administrative ofiicers, who are not confined, as courts are, 
to a particular method of inf orming themselves as to the f acts. To pro- 
vide for the correction of any erroneous conclusions of thèse officers 
there may be a review in each case, on the request of the alien, by 
another oflacer holding a high political station, a cabinet officer. The 
act in no uncertain language provides that, when its procédure has been 
conformed to, his décision as to the fact shall be final and conclusive. 
To construe that language so as to destroy such finality would seem to 
be législation rather than construction. 

The writ is dismissed. 
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In re HAMMEL et al. 
(District Court, S. D. New York, February 19, X914.) 

1. Bankeuptcy (§ 482*) — Costs and Fées — Allowance to Bankeupt'b At- 

TOENEY. 

Under Bankruptcy Aet July 1, 1898, c. 541, § 64b, subsec. 3, 30 Stat. 
563 (U. S. Comp. St. 1901, p. 3447), authorizing the allowance of a rea- 
sonable attorney's fee for professional services actually rendered to the 
bankrupt in inroluntary cases whlle performing the dutles therein pre- 
scribed, and section 7, subsee. 1, providing that the bankrupt shall at- 
tend the first meeting of his credltors, if dlrected by the court or judge 
to do so, and the hearing upon his application for a discharge, if filed, and 
subsection 9, providing that he shall, when présent at the first meeting of 
his credltors and at such other times as the court shall order, submit to 
an examlnation concerning the conduct of his business, etc., an attorney's 
fee cannot, in ordinary cases, be allowed the bankrupt for attending the 
flrst meeting or the hearing on the application for the discharge, since his 
duty is only to answer truthfuUy, and he requires no attorney to protect 
him against abuse Of the rlght of examination, as such right Is abused 
only when it goes into such clearly Irrelevant matters as needs no légal 
expert advice to dlstinguish, whlle the fact that the examination takes 
place before a commlssloner or référée sufBciently protects him as to the 
manner and method of examination. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 897 ; 
Dec. Dig. § 482.*] 

2. Bankruptct (§ 482*) — Costs and Fées — Allowance to Bankrupt's At- 

torney. 

Within Bankruptcy Act July 1, 1898, c. 541, § 64b, subsee. 3, 30 Stat. 563 
(U. S. Comp. St. 1901, p. 3447), authorizing the allowance of a reasonabl© 
attorney's fee for professional services to the bankrupt in involuntary 
cases while performing the duties therein preseribed, attending a sale of 
the assets is the bankrupt's privilège and not a duty. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874r-876, 897 ; 
Dec. Dig. § 482.*] 

3. Bankruptcy (§ 482*) — Costs and Fbes — Allowance to Bankrupt's At- 

torney. 

Under such section, gettlng a discharge is not a duty Imposed upon the 
bankrupt 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 874r-876, 897 ; 
Dec. Dig. § 482.*] 

Proceeding in the matter of Leopold Hammel and another, individ-, 
ually and as copartners trading as L,. Hammel & Co. On application 
for allowance as attorney for the bankrupt. Allowance by spécial; 
master modified. 

Application for allowance as attorney for the bankrupt in an involuntary 
case. The spécial master appointed to fix allowances has based an allowance 
of $125 upon the followlng services rendered the bankrupt: Preparing and 
filing schedules, attending sale of bankrupts' property, consenting to order of 
adjudication, belng présent with the bankrupt at the first meeting of credltors, 
and varions adjournments, attending wlth the bankrupt at examlnations of ob- 
jectlng credltors on discharge, consulting wlth objecting credltors regarding 
discharge. 

•For other cases see same toplo & | numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Herman H. Oppenheimer, of New York City, for h. Hammel, 
Cahn & Nordlinger, of New York City, for Bertha Hofman. 
I. H. Kramer, of New York City, for Max Hofman. 
Lawrence B. Cohen, of New York City, for receiven 

HAND, District Judge (after stating the facts as above). [1] Sec- 
tion 64b (3) controls in such a case, and limits the allowance to serv- 
ices rendered "to the bankrupt in involuntary cases while performing 
the duties herein prescribed." The duties of bankrupts are prescribed 
in section 7 of the act, of which only subdivisions 1, 8, and 9 are hère 
pertinent. I cannot agrée that a bankrupt in ordinary cases needs an 
attorney to attend at the hearing of his discharge or at the first meet- 
ing. In re Kross (D. C.) 96 Fed. 816. His duty is only to answer 
truthfully, and that needs no attorney. The theory is, I suppose, that 
the right of examination may be abused, and that he should be pro- 
tected, but the abuse of examination can only be when it goes into such 
clearly irrelevant matters as need no expert légal advice to distinguish. 
The utmost latitude should be allowed. So far as manner and method 
of examination may be abused, as such examinations take place bef ore 
a commissioner or référée, the bankrupt is protected f rom being mis- 
used without an attorney. 

[1] Attending a sale of the bankrupt's assets is his privilège, not 
his duty. 

[3] For preparing the schedules and attendance Judge Brown fixed 
the fee of $30 for usual cases, with $20 for the discharge. Re Kross, 
supra. I should prefer to say that, except in unusual cases, the bank- 
rupt should hâve no lawyer at the hearings and examinations, unless 
he wishes himself to pay him. Nor can I see that getting a discharge 
is a duty imposed upon the bankrupt. 

Allowance $50. 



MOBLLER V. SOUTHERN PAC. CO. et al. 

(District Court, N. D. California, First Division. November 3, 1913.) 

No. 15,703. 

Hemoval of Causes (§ 39*) — Diverse Citizenship — Dismissal as to One ob 
More Paeiies. 

Where, in an action In a state court by a citizen and résident of the 
State, a nonsult was granted at the close of plaintiff's prelimlnary case 
as to the résident défendants without plaintiff's consent, though he re- 
frained from opposing the motion for a nonsnit, the nonresldent de- 
fendant could not remove the cause to the United States District Court 
on the ground of diversity of citizenship ; the fact that plaintiff re- 
frained from opposing the motion not being équivalent to a voluntary 
dismissal by him as to the résident défendants. 

[Ed. Note. — For other cases, see Removal of CauseSj Cent. Dlg. § 73; 
Dec. Dig. § 39.*] 

At Law. Action by Clarençe Moeller, a minor, against the Southern 
Pacific Company and others. On pibtion to remand to the state court. 
Motion granted. 

•For other cases see same topic & § nombeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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W. A. Anderson, of Woodland, Cal., Black & Clark, of San Fran- 
cisco, Cal., and J. A. Elston, of Berkeley, Cal., for plaintiff. 

A. C. Huston, of Woodland, Cal., and Foshay Walker and Frank 
McGowan, both of San Francisco, Cal., for défendant Southern Pa- 
cific Co. 

VAN FLEET, District Judge. This action was commenced against 
the défendant Southern Pacific Company joined with two of its em- 
ployés and two défendants sued by fictitious names. Before the trial, 
upon motion of the plaintiff, the action was dismissed as to the two 
fictitious défendants; and at the trial, upon plaintiff's resting its pre- 
liminary case, the court, upon motion of the défendants, granted a 
nonsuit as to the two défendant employés for want of évidence to go to 
the jury as to them ; the plaintiff stating that, while he should not op- 
pose the motion, he would not consent thereto. Thereupon the de- 
fendant company, being a Kentucky corporation, and the plaintiff a 
citizen and résident of the state of California, filed a pétition and bond, 
upon due notice, for the removal of the cause to this court upon the 
ground of diversity of citizenship; and the cause was so removed. 
The plaintiff has now moved to remand the cause to the state court up- 
on the ground that it does not présent a case properly removable to this 
court upon the ground stated. 

Upon the facts, the case is not to be distinguished from that of 
Whitcomb V. Smithson, 175 U. S. 635, 20 Sup. Ct. 248, 44 L. Ed. 303, 
held not to be a removable cause. 

The facts do not bring the case within the principles of Powers v. 
Chesapeake & Ohio Ry. Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 
673. They do not disclose, as in that case, a voluntary discontinuance 
by the plaintiff as to the résident défendants. The fact that plaintiff 
refrained from opposing the motion for nonsuit is not the équivalent of 
a voluntary dismissal by him as to the two défendants submitting the 
motion, since it may well be that previous rulings of the court during 
the trial had made it impossible for plaintiff to make out a case as 
against those défendants. As to this, of course, the record hère is si- 
lent. But, however that may be, the record does disclose that plaintiff 
refused his consent that the two défendants be dismissed from the case, 
and, this being so, he cannot be regarded as voluntarily abandoning the 
right to hâve the case proceed upon the theory upon which it was be- 
gun. As said in Whitcomb v. Smithson with référence to the order 
granting the nonsuit in that case : 

"This was a ruling on the merits, and not a rullng on the question of ju- 
risdiction. It was adverse to plaintiff, and wlthout his assent, and the trial 
court rightly held that It did not operate to make the cause then removable 
and thereby to enable the other défendants to prevent plaintiff from taklng a 
verdict against them. The right to remove was not contingent on the aspect 
the case may hâve assumed on the facts developlng on the merits of the is- 
sues tried." 

The motion to remand must be granted, and it is so ordered. 
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HILLS & CO., Limited, v. HOOVER et al. 

(Circuit Court of Appeals, TMrd Circuit. March 4, 1914.) 

No. 1713. 

IiiKiTATioN OF Actions (§ 127*) — Amendment — New Cause or Action. 

Plaintiff sued défendant in replevin to recover 20,000 copies of engrav- 
ings alleged to ofEend plaintiffs copyright, and under tlie writ ttie marslial 
seized 4,673 copies and the stones from wliicti tlie engravings were made. 
Pending ttiis suit and before trial, the Suprême Court having held that 
Rev. St. § 4965 (U. S. Comp. St. 1901, p. 3414), contemplated two remédies, 
one to recover the Infringing copies and the other a penalty of a dollar 
per copy seized, and that both remédies were enforceable in the same suit, 
plaintiff amended its déclaration by setting up an additlonal claim to re- 
cover the penalty. Held, that such amendment pleaded a new and dif- 
férent cause of action from that alleged in the original déclaration, and, 
not having been added withln two years after the cause of action accrued, 
was barred by limitations. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 
543-547; Dec. Dlg. | 127.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; James B. Holland, Judge. 

Action by Hills & Company, Limited, against Joseph Hoover and 
others. Judgment for défendants, and plaintiff brings errer. Affirmed. 

Hector T. Fenton, of Philadelphia, Pa., for Hills & Co. 
Wm. A. Carr and W. Horace Hepburn, both of Philadelphia, Pa., 
for Hoover and others. 

Before GRAY and BUEFINGTON, Circuit Judges, and ORR, Dis- 
trict Judge. 

BUFFINGTON, Circuit Judge. The présent is one of a number 
of cases growing out of the alleged violation by Joseph Hoover et al., 
the défendants, of the copyright of Hills & Co., Limited, the plain- 
tiff, to certain engravings. The original case in this circuit — for one 
phase of the controversy was involved in Hills v. Austrich (C. C.) 120 
Fed. 862 (1903), a case in the Second circuit — was an action of replevin 
brought by the plaintiff against the défendant in the Circuit Court to 
recover 20,000 copies of the ofïending copyright engravings. The mar- 
shal found and seized 4,673 copies in défendants' possession and de- 
livered them to the plaintiff and made return of his writ on January 2, 
1903. No further steps were taken in said case until June 19, 1912. 
The pleadings were the usual ones under the Pennsylvania action of re- 
plevin, averred title to the engravings in the plaintiff, and invoked the 
aid of the court to recover them. Subsequently the plaintiff brought a 
bill in equity in the Circuit Court to enjoin the sale of unseized copies. 
This bill resulted in a decree for an injunction and an accounting and 
a final decree on such accounting for the profits of the défendants on 
the unseized copies. That proceeding — the record of which is in évi- 
dence in the présent case — is described at length in Hills v. Hoover (C. 
C.) 142 Fed. 904. The opinion at 142 Fed. 904, and the one at 220 

•For other cases see siim« topic & 9 numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
211 F.— 16 
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U. s. 329, 31 Sup. Ct. 402, 55 L. Ed. 485, Ann; Cas. 1912C, 562, were 
delivered in an action of assumpsit which the présent plaintiflfs in 1903 
brought against tlie présent défendants to recover the statutory penal- 
ty on the 4,763 sheets seized on the replevin by virtue of section 4965 
(U. S. Comp. St. 1901, p. 3414), which provides that défendant shall 
"forfeit one dollar for every sheet of the same found in his possession." 
The Circuit Court having eventually held that the plaintifï could not, 
in accordance with the case of Falk v. Curtis Publishing Co., 107 Fed. 
126, 46 C. C. A. 201, maintain such action of assumpsit, it having been 
brought at the same time the action of replevin was, its décision was 
brought to this court for review. Pending its disposition, the case of 
Werckmeister'v. American Company, 207 U. S. 382, 28 Sup. Ct. 124, 
52 L. Ed. 254, holding a party aggrieved by a violation of his copy- 
right, was confined to a single action in the nature of replevin in 
which he could recover both the forfeited sheets and the forfeited pen- 
alty, was decided by the Suprême Court. Thereupon, in view of the 
well-understood limitations of the Pennsylvania action of replevin, this 
court certified the questions to the Suprême Court in référence to that 
action, which are recited in Hills v. Hoover, 220 U. S- 329, 31 Sup. 
Ct. 402, 55 L. Ed. 485, Ann. Cas. 1912C, 562. In that décision, as we 
interpret it, it is held that the fédéral court may devise a writ in the na- 
ture of replevin, by virtue of which the marshal can seize the ofifend- 
ing prints and in which a recovery of the penalty can be effected. In 
that regard the court said : 

"There is no difficulty in Issuing a writ in the nature of a writ of replevin 
in an action sucli as is autliorized by section 4965, requiring tlie marslial to 
seize the alleged forfeited plates and copies, and aslcing in the same suit to re- 
cover the penalties for those found in the defendant's possession. The alleged 
Infringing matter will Be brought into court to abide its order and judgment, 
and at the same time, in the same action, a recovery may be had for the pen- 
alty awarded." 

The court further stated: 

"Holding that the remedy under the copyright statute embraces but one ac- 
tion, as was held in the Werckmeister Case, and that the local statutes of the 
State as to replevin, or other remédies, will not prevent the fédéral court from 
framing its process and writs, so as to give full relief in one action, we an- 
swer both of the questions certified In the affirmative." 

Subséquent thereto, on June 12, 1912, the plaintifï moved the court, 
in the original replevin case bf 1902, to amend its statement of claim 
by adding thereto the statutory cause of action arising under the pro- 
vision that the défendant "shall further forfeit one dollar for every 
sheet of the same found in his possession," viz., a "statutory pecuniary 
penalty of one dollar per copy for each of said 4,763 piratical copies, 
in the aggregate, so found in the possession of said défendants and 
seized as aforesaid." To such amendment the défendant objécted on 
the ground that this claim was barred by R. S. § 4968 (U. S. Comp. 
St. 1901, p. 3416), which provides that : 

"No action shall be maintalned In ahy case of forfeiture or penalty under 
thé copyright laws, iihless the skmé is commenced withln two years after the 
cause of action has arisen." . , 
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This objection the Court, without deciding, overruled, and allowed 
the amendmënt, but "without préjudice to the right of the défendants 
to interpose at the trial any défense which they might hâve made up- 
on this motion." On the trial, the défendant having raised the ques- 
tion of the right of the plaintiff to amend in view of the statute of : 
limitations, the court instructed the jury tb find for the plaintiff, re- 
serving "the right, in addition to other questions, that may arise, to 
pass upon the right of the plaintiff at this time, to amend its action of 
replevin, by inserting his claim for the money penalty for the inf ringe- 
ment." In pursuance of this réservation the court subsequently en- 
tered judgment for the défendant. Whereupon the plaintiff sued out 
this writ. The question involved is whether the proposed amendmënt 
introduced into the action of replevin a cause of action which, vvas 
barred by the statute of limitations. The power to amend is limited 
to the extent that no new cause of action dan be engrafted on the orig- 
inal déclaration, or, as stated by Justice Sharswood in Wilhelm's Ap- 
peal, 79Pa. 120: 

"The true criterion is, as ail the authorlties show : Did the plaintiff so state 
his cause of action orlglnally as to show that he had a légal right to recover 
what he subsequently clalms?" 

Turning, then, to the original statement or déclaration in the re- 
plevin, we find plaintiff claimed to recover in the action 20,000 copies 
of a séries of four copyrighted prints, and "also the cuts, plates and 
stones by means of which or f rom which the same are engraved, litho- 
graphed or printed, of the additional value of two hundred and fifty 
($250) dollars, of which aforesaid infringing copies the United States 
marshal in and for the said Eastern district of Pennsylvania, seized and 
delivered to the plaintiff 4763, the said stones, numbering 16 in ail, hâve 
been destroyed by the défendants after seizure by and while in pos- 
session of the said marshal." The claim was made under that clause 
of R. S. § 4965, which provides, "He shall forfeit to the proprietor 
ail the plates on which the same shall be copied, and every sheet there- 
of either copied or printed," and averred a distinct légal claim of for- 
feiture of the stones and the copies. It will be thus apparent that the 
right of action laid in such déclaration was the same as in the replevin 
in Bolles v. puting Co., 11 Fed. 966, 23 C. C. A. 594, 46 L. R. A. 712, 
of which action the Suprême Court, in Werckmeister v. American Co., 
207 U. S. 384, 28 Sup. Ct. 127, 52 L. Ed. 254, said : 

"The plaintiff In error had exhausted his remedy In the judgment rendered 
in the first suit." 

It will therefore appear that the cause of action as laid in the déc- 
laration embodied a distinct cause of action, tb wit, the forfeiture of 
certain stones and sheets. This cause of action the plaintiff could 
elect, déclare upon, and enforce, without coupling thereto any addi- 
tional relief provided by the statute. This view is, we think, necesgi- 
tated by Werckmeister v. American Co., supra, where the Suprême 
Court, after stating that "this action requires the construction of sec- 
tion 4965," quote, without adverse comment, the opinion in Bolles v. 
Outing Company, supra: 
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"The section contemplâtes two remédies, enforceable In a single suit, each 
ot which dépends upon the same state of facts. The aggrleved party may, at 
his élection, pursue either or both remédies." 

Now there is no doubt that the plaintiff in his replevin actually 
meant to pursue but one of his remédies, viz., the forfeiture of the 
stones and sheets, and that he elected and declared on that alone and 
in point of fact declared on no other until some years later. That ac- 
tion was not the action which the court in Hills v. Hoover, supra, sug- 
gest as possible in future copyright actions, viz. : 

"There Is no dlfflculty In issuing a writ of replevin In an action such as Is 
authorized by section 4965. • • • The alleged Infringing matter will be 
brought into court to abide Its order," etc. 

Indeed, the court called attention to the présent action of replevin 
as not the f orm of action the court suggested, saying : 

"It Is stated In the eertiflcate that the replevin suit origlnally begun Is stlU 
pending. Such being the fact, we do not wish to intimate, by anything herein 
decided, that the authorlty to amend pleadings and process in the fédéral 
courts may not justlfy an amendment In that case so as to embrace the en- 
tlre relief vphich could hâve been obtalned in a single action under section 
4965 of the Revised Statutes of the United States, as we hâve stated. That 
question vs^ill arise if an application shall be made to the Circuit Court of the 
United States In that view." 

It f ollows, therefore, the plaintifï having two separate causes of ac- 
tion under the statute and having in his action of replevin declared on 
one, the statute of limitations was not tolled against the second cause 
of action by the pendency of a suit on the fîrst. And inasmuch as in 
the déclaration in the replevin suit, the plaintiff, to use the words of 
Wilhelm's Appeal, supra, "did not so state his cause of action" for the 
stones and the sheets originally as to show that he had a légal right to 
recover the money forfeiture he now claims, for surely he had no lé- 
gal right in such action to recover that for which he did not sue or dé- 
clare, we are of opinion the court below was justified in holding that 
the second claim which was interjected into the original cause several 
years after the case brought was barred by the statute. For us to say 
otherwise would be to arbitrarily overrule the rational principles on 
which the salutary practice of amendment is based and would be at 
variance with that wholesome principle "interest rei publicae ut sit finis 
litium." 

The judgment below is affirmed. 



TRIUMPH ELECTRIC CO. v. PATTERSON (two cases). 

In re W. O. CRAIG MFG. 00. 

(Circuit Court of Appeals, Eighth Circuit. January 7, 1914.) 

Nos. 3941, 3973. 

1. Banksuptcy (i 449*) — Review — Natuke and Form of Rbmedt. 

Where, In a bankruptcy proceedlng before the adjudication, a real es- 
tate mortgagee clalmed certain machinery, and a vendor of the machlnery 
âled an Intervening pétition which the court, after a hearing, dismlssed, 

*For other case* se* same topic £ S numbsb in Dec. & Am. Dig3. 1907 to date, & Rep'r Indexes 
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the proper mode of revlew was by appeal, and a wrlt ot error wiU be dls- 
missed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. § 449.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. FrxTURES (§ !•) — BEQtrisiTES of Conversion Into Realtt. 

Whether an article is a chattel or an irremovable flxture dépends upon 
real or constructive annexation to the realty, appropriation or adaptation 
to the use or purpose of that part of the realty wlth which it is connected, 
and the intention of the party, making the annexation, to.make it a per- 
manent accession tô the freehold which may be Inferred from the nature 
of the article, his relation and situation, the policy of the law, the struc- 
ture and mode of the annexation, and the purpose and use for which it 
is made. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dig. §§ 1, 6 ; Dec. Dig. 
H.*] 

5. FiXTURES (§ 5*) — Machinert in Manufactubinq Plant. 

Machinery for an ice manufacturing plant installed in a building espe- 
cially built and adapted to receive it and intended excluslvely for the 
manufacture of ice, on a pièce of land put to no other purpose, which ma- 
chinery was essential to the business of the plant and was installed for 
permanent use, was an irremovable flxture and not a chattel, under the 
Arkansas law. 

[Ed. Note. — For other cases, see Fixtures, Cent Dig. § 4; Dec. Dig. 
§ 5.*] 

4. Courts (§ 363*) — Application of Local Laws — Peopeety Rights — Law 
goveening. 

Whether a réservation of title to machinery by a vendor preserved itsi 
character as personalty, as against a subséquent mortgagee of land to 
which it was attaehed, was to be determined by the law of the State in 
which the land was situated. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 939-949 ; Dec. Dig. 
I 363.*] 

6. Courts (§ 366*) — TJnited States Courts — Authoeitt of Décisions of 

State Coubt. 

The local law of a state Is to be ascertained. If possible, from the déci- 
sions of its courts of last resort, but otherwise the United States courts 
will form an independent opinion and décision upon the prlnciples and doc- 
trines of gênerai jurisprudence. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §| 954-957, 960-968 ; 
Dec. Dig. § 366.* 

Concluslveness of Judgment between fédéral and state courts, see notes 
to Kansas City, Ff. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union & 
Plariters' Bank of Memphis v. City of Memphis, 49 G. C. A. 468 ; Converse 
V. Stewart, 118 O. C. A. 215.] 

«, Sales (§ 472*) — Conditional Sales — Opération and Effect as to Thibd 
Persons. 

Under the law of Arkansas, a vendor of property clearly Personal may 
retain title until the purchase price is pald as against a subséquent pur- 
chaser or lienholder without regard to notice. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1366-1376; Dec. 
Dig. I 472.»] 

T. Banketjftcy (I 155*) — Pbopebty — Conteovebsibs Between Claiuants. 

The amendment of June 25, 1910 (chapter 412, § 8, 36 Stat 840 [U. S, 
Comp. St Supp. 1911, p. 1500]) to the Bankruptcy Act of July 1, 1898, 
c. 541, i 47, 30 Stat 557 (U. S. Comp. St. 1901, p. 3438), giving trustées 

*For other cas« ta» same topie ft i mniBiB In Bec. te Am. Digs. 1907 to data, ft Rep'r Indexes 
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ail tfie rlghts, remédies, and powers of a créditer holding a lien by légal 
or équitable proceedings, had no application to a controversy in a bank- 
ruptcy proceedlng between a conditional vendor of machinery and a sub- 
séquent mortgagee of the land to whieh it was attached, and the trustée 
derlved no rights, remédies, nor powers from any source wbich could add 
anythlng to the mortgagee's rights under the mortgage. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 155.*] 

8. FixTUEES (§ 18*) — Between Mobtgagoe and Moetgagbe. 

As a gênerai rule, the lien of a mortgage of realty embraces everything 
so annexed to the land as to become, In contemplation of law, part and 
parcel thereof, including not only buildings and structures, but also ma- 
chinery forming an intégral part thereof and designed, adapted, and in- 
tended for permanent use therein, although susceptible of removal and in- 
stallation elsewhere, and although other similar machinery might be sub- 
stituted therefor. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dig. §§ 32-46 ; Dec. Dig, 
§ 18.*] 

9. FixTUEES (§ 27*) — As Between Mobtgageb of Land and Vendoe of Chat- 

tels. 

Under the Arkansas law which Is in harmony with that generally pre- 
vailing, a réservation of title in a contract of sale of machinery attached 
to realty with the knowledge and consent of the vendor, whlch contract 
was not requlred by statute to be, and was not, recorded, did not prevent 
such machinery passing as realty to a subséquent mortgagee without no- 
tice, especially as the rule that fixtures pass with the land and Inure to 
the benefit of mortgagees against secret liens and réservations of title is 
more strictly adhered to In those states where, as in Arkansas, a mortgage 
passes the légal title. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dig. §§ 5, 22, 25, 44, 45. 
54; Dec. Dig. § 27.*] 

Appeal from and in Error to the District Court of the United States 
for the Western District of Arkansas ; F. A. Youmans, Judge. 

Bankruptcy proceeding against the W. O. Craig JVIanufacturing 
Company, in which J. O. Patterson claimed certain property, and the 
Triumph Electric Company filed its intervening pétition, claiming the 
same property. From a decree (201 Fed. 548) dismissing the pétition 
of intervener, it appeals and brings error. Writ of error dismissed, 
and decree affirmed on appeal. 

John I. Worthington, of Harrison, Ark., and Joseph M. Hill, James 
Brizzolara, and Henry L. Fitzhugh, ail of Ft. Smith, Ark., for appel- 
lant. 

E. H. Gamble and James F. Read, both of Ft. "Smith, Ark., for ap- 
pellee. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAE- 
KENBURGH, District Judge. 

VAN VALKENBURGH, District Judge. The W. O. Craig IVIanu- 
facturing Company, a corporation, was adjudicated a bankrupt on the 
27th of July, 1912. This concern was formerly the Siloam Springs 
Cold Storag'e & Ice Company, and under the latter name the bankrupt 
bought from the Triumph Electric Company certain machinery for 
an ice manufacturing plant at Siloam Springs, Ark. This machinery 
consisted in gênerai of five sections of double-pipe ammonia condenser 

•Por other cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexe» 
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complète, hand hoist and crâne, with can filler and hose ; also, a 28-tbn 
ice tank 25 feet wide, 43 f eet and 10 inches long, and 47 inches deep, 
made of i/4-inch steel ; a 28-ton shell type brine cooler ; 380 ice cans ; 
18-inch propellor ; one 31/2 horse power motor ; a traveling crâne with 
hand hoisting attachments of a substantial construction ; one auto- 
matic ice can dump of 300 pounds capacity ; and varions other articles 
appurtenant to this machinery and necessary for its installation. The 
machinery was sold under two contracts, dated respectively January 
28 and February 25, 1911. The aggregate purchase price was $4,312.- 
SO, for which notes were given. Of this the sum of $3,026.98 is al- 
îeged to be unpaid. The contract between the bankrupt and the ven- 
dor contained the f oUowing provisions : 

"The title to ail material fumished by the company shall remain In it un- 
tll full purchase price bas been pald in cash, with full right of repossession by 
the Company upon purchaser's default of any act or payment due under this 
contract; and purchaser agrées that company shall hâve the right to retain 
ail the moneys, that may hâve been paid by the purchaser, as liquidated dam- 
ages for purchaser's default Purchaser agrées to do ail acts necessary to pro- 
tect such rétention of title in the company, and the taking of any security 
vvhatsoever shall not operate as a waiver nor as otherwise afCecting this ré- 
tention of title. 

"The company, at Its élection, shall be entitled to a conveyance of sald ma- 
terial by way of mortgage, in order to secure the payment of the purchase 
priée. 

"Should the purchaser become insolvent or default in the performance of or 
payment of any part of this contract, including any obligation given for any 
part of it or fallure to exécute notes as agreed upon, the whole purchase price 
shall forthwith become due." 

This contract was one of conditional sale. Under the law of Arkan- 
sas it was not required to be recorded, and was not recorded. The ma- 
chinery was installed not later than May, 1911, in a building construct- 
ed for that express purpose, on a pièce of land adjacent to a railroad 
for convenience of shipping. This land was put to no other use. The 
building was especially built and adapted to receive the machinery ; it 
was intended exclusively for the manufacture of ice ; the apparatus pur- 
chased was essential to the business of the plant, and was installed 
for permanent use therein. 

[1] June 3, 1911, to secure the repayment of a loan of $30,000, 
made on that date, the bankrupt executed to the Commerce Trust 
Company of Kansas City, Mo., a mortgage on its entire plant and ail 
Personal property used in connection therewith. This mortgage, and 
the notes secured thereby, were afterwards assigned to the objector 
Patterson. Before the adjudication in bankruptcy, Patterson, iri the 
bankruptcy proceeding, claimed ail the property described in the mort- 
gage and sought to hâve the same sold and the proceeds applied to the 
payment of the mortgage debt. The Triumph Electric Company filed 
its intervening pétition, claiming the machinery sold by it to the bank- 
rupt by virtue of the rétention of title in its contract of sale. To this 
pétition Patterson filed answer asserting the superior lien of his mort- 
gage. The property was by the référée ordered sold free from liens, 
and out of the proceeds of the sale an amount sufficient to pay the in- 
tervener's claim was retained by the trustée to await the décision on 
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the issues thus framed. Upon hearing the trial court found in favor 
of the objector and dismissed intervener's pétition. 

The case is hère both upon writ of error and by appeal. Appeal be- 
ing the appropriate remedy upon the record as presented, we take ju- 
risdiction thus, and the writ of error is accordingly dismissed. 

As stated by the trial judge, the real question in the case is whether 
the property in controversy became a part of the realty and passed un- 
der the mortgage, or remained personal property, subject to the ternis 
of the contract between the bankrupt and the intervener. This ques- 
tion necessarily subdivides itself thus : 

1. Is the property of such a character, and were the circumstances 
of its annexation such, that in the absence of the spécial réservation it 
would ordinarily become a part of the realty and pass under the mort- 
gage? 

2. If so, did that spécial réservation of title préserve its character as 
Personal property, and withdraw it f rom the subséquent mortgage lien i* 

[2, 3] With respect to this first branch of the question involved, the 
court below, after considering the facts and rules laid down by the Su- 
prême Court of Arkansas for determining whether a given article is a 
chattel or an irremovable fixture (Choate v. Kimball, 56 Ark. 55, 19 S. 
W. 108; Ozark v. Adams, 7Z Ark. 232, 83 S. W. 920), found that this 
machinery was such a fixture and constituted an intégral part of the 
realty. We agrée with this conclusion. The rules referred to are the 
f ollowing : 

"1. Real or constructive annexation of the article In question to the realty. 

"2. Appropriation or adaptation to the use or purpose of that part of the 
realty with which It is connected. 

"3. The Intention of the party maklng the annexation to make the article a 
pernlanent accession to the freehold, this intention being inferred from the 
nature of the article afflxed ; the relation and situation of the party maklng 
the annexation, and the policy of the law In relation thereto; structure and 
mode of the annexation and the purpose and use for whlch the annexation bas 
been made." 

Mr. Ewell, in his treatise on the Law of Fixtures (chapter 9, p. 293), 
after reciting the three tests quoted, says : 

"The gênerai course of décision is In favor of vlewlng everything as a fix- 
ture and as passing by a conveyance of the land, whlch has been attached to 
the realty with a view to the purpose for whlch it Is employed or held, how- 
ever slight or temporary the connection between them, provided, of course, 
that such attachaient be Intended as a permanent or habituai one, which le 
the absence of évidence to the contrary will in this relation ordinarily be 
presumed." 

Mr. Jones states the rule as f ollows : 

"The Intention with whlch an article of Personal property is attached to the 
realty, whether for temporary use or for permanent improvement, has wlthin 
certain Umits quite as much to do with the détermination of the question, 
whether It has therèby become a permanent fixture, as has the way and man- 
ner In whlch it is attached. It the modem cases the intention with which a 
chattel is attached to the realty has become more and more the décisive test 
whether or not the chattel has become a part of the realty. The Qiode of an- 
nexation is of conséquence chlefly as bearing upon the Intention. 

"The intention whlch controls is, 'not the secret design whlch may dwell 
in a party's mind, and as to whose existence he alone can speak, but that "in- 
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tentlon" whlch was either expressly declared by the parties compétent to 
make it the governing ruie, or whlch flows, patent to ail, from the nature and 
character of the act, the clear purpose to be served, the manifest relation 
which the articles bear to the realty, and the visible conséquences of their 
severance upon the proper and obvions use of it.' " Jones on Law of Real 
Property, vol. 2, §§ 1668, 1669. 

The principles announced hâve received gênerai récognition (William 
Kirth Ce. et al. v. South Carolina Loan & Trust Co., 122 Fed. 569- 
578, 59 C. C. A. 73 ; Giddings et al. v. Freedley et al., 128 Fed. 355, 63 
C. C. A. 85, 65 L. R. A. 327) ; and particularly in the décisions of this 
court (Hooven, Owens & Rentschler Co. v. John Featherstone's Sons 
€t al., 111 Fed. 81-83, 49 C. C. A. 229; Armstrong Cork Co. v. Mer- 
chants' Refrigerating Co. et al., 184 Fed. 199-201, 107 C. C. A. 93, 95). 
In the latter case Judge Sanborn said : 

"The true test of the character of an improvement Is the intent of the 
owner of the real estate to incorporate, or not to incorporate, It permanently 
in hls realty as a part thereof." 

The machinery in controversy was installed in such manner and un- 
der such circumstances as to satisfy ail the tests prescribed for the dé- 
termination of an irremovable fixture to land. 

[4-7] We hâve next to consider whether the réservation of title in 
the contract of sale operated to préserve to this property its original 
character as personalty to such extent as to render the vendor's title 
superior to the lien of appellee's mortgage. 

This case must, of course, be determined in accordance with the law 
of the State of Arkansas, if that can be ascertained with sufKcient clear- 
ness from the décisions of its courts of last resort; otherwise, it will 
be our duty to form our independent opinion and décision upon the 
principles and doctrines of gênerai jurisprudence. In ail cases between 
vendor and vendee, and, with respect to property clearly personal, 
against any subséquent purchaser or lienholdpr, without regard to no- 
tice, the title, under the laws of Arkansas, can be retained by the ven- 
dor until the purchase price is paid. CarroU v. Wiggins, 30 Ark. 402 ; 
Andrews v. Cox, 42 Ark. 473, 48 Am. Rep. 68; Mcintosh & Beam v. 
Hill, 47 Ark. 363, 1 S. W. 680; McRea et al. v. Merrifield et al., 48 
Ark. 160, 2 S. W. 780; Simpson v. Shackelford, 49 Ark. 63, 4 S. W. 
165 ; Edgewood Distilling Co. v. Shannon, 60 Ark. 133, 29 S. W. 147 ; 
Triplett v. Mansur & Tebbetts Implement Ce, 68 Ark. 230, 57 S. W. 
261, 82 Am. St. Rep. 284; Cullin-McCurdy Const. Co. v. Vulcan Iron 
Works, 93 Ark. 342, 124 S. W. 1023 ; In re Lutz (D. C.) 197 Fed. 492. 
In that State it is not essential to the validity of such contracts of con- 
ditional sale that they be filed of record in any public registry ; theref ore 
ail décisions which are founded upon the provisions of recording stat- 
utes are not pertinent hère. As an incident to this considération, the 
araendment to the Bankruptcy Act, approved June 25, 1910 (chapter 
412, § 8, 36 Stat. 838 [U. S. Comp. St. Supp. 1911, p. 1500]), which 
clothes trustées with ail the rights, remédies, and powers of a creditor 
holding a lien by légal or équitable proceedings, has no application. 
The mortgagee hère dérives whatever rights he has from the instru- 
ment under which he claims. The contract of conditional sale is in- 
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herently valid unless the mortgage lien is superior to it. From no 
source has the trustée derived any rights, remédies, or powers which 
could add anything to what the mortgagee already enjoys and is assert- 
ing in his own right. 

[8] The gênerai rule is that the Hen of a mortgage of realty em- 
braces whatever is annexed to the land in such manner as to become, 
in contemplation of law, part and parcel thereof. This includes not 
alone buildings and structures, but likewise machinerj which forms an 
intégral part of the same, and is designed, adapted, and intended for 
permanent use therein, with a view to the purpose for which they are 
employed. This is true in the absence of spécial local custom to the 
contrary, although such machinery may be susceptible of removal and 
installation elsewhere, and although in the structure other similar ma- 
chinery might be substituted for it. It would be impracticable, and 
perhaps unprofitable within the compass of this opinion to recite ail the 
modifications of this rule that are recognized under varying conditions 
and in various jurisdictions. It will be sufficient to call attention to 
such as are deemed to be pertinent to this inquiry. 

[9] Against a prior mortgage, an agreement between the owner of 
the land and his vendor that articles annéxed to the freehold shall re- 
main chattels until paid for has been upheld chiefly upon the ground 
that the mortgagee has parted with nothing upon the faith of the annex- 
ation, and that therefore the vendor has the stronger equity. This is 
true, generally, where the mortgagee has notice, actual or constructive, 
of the agreement, and where the chattels may be removed without in- 
jury to the freehold. In the case of a subséquent mortgage, for a prés- 
ent valuable considération, the rule is otherwise. Such mortgagee parts 
with his property upon the faith of the apparent security. Generally, 
however, if he hâve notice, actual or constructive, of the reserved per- 
sonal character of what otherwise would be a fixture passing with the 
land, he must be bound thereby, because he dealt with knowlege of the; 
situation. The rule that fixtures pass with the land, and inure to the 
benefit of mortgagees against secret liens and title réservations, is more 
strictly adhered to in states where the légal title to land is vested in 
the mortgagee. Jones on Real Property, vol. 2, par. 1744. Such is thé 
estate recognized in Arkansas. Whittington v. Flint, 43 Ark. 504-519, 
51 Am. Rep. 572; Perry County Bank v. Rankin, 73 Ark. 589, 84 S. 
W. 725, 86 S. W. 279. The following are among the many authorities 
which announce in their various phases the f oregoing principles : Jones 
on the Law of Real Property, vol. 2, pars. 1668, 1669, 1680-1733, 1734, 
1744, 1748, 1755; Bronson on Fixtures (1904) pp. 75, 98, 99, 147. and 
154 to 162; Wickes Bros. v. Hill, 115 Mich. 333, 73 N. W. 375-376; 
Watson et al. v. Alberts et al., 120 Mich. 508, 79 N. W. 1048; Camp- 
bell et al. V. Roddy et al, 44 N. J. Eq. 244, 14 Atl. 279-282, 6 Am. St. 
Rep. 889; Ridgeway Stove Co. v. Way, 141 Mass. 557-560; ^ William 
Firth Co. v. South Carolina Loan & Trust Co. (G. G. A.) 122 Fed. 
569-578, 59 G. G. A. 7Z ; Phœnix Iron- Works Go. v. N. Y. Security & 
Trust Co. (G. G. A.) 83 Fed. 757, 28 G. G. A. 76; Evans v. Kister (G. 
G. A.) 92 Fed. 836, 837, 35 G. G. A. 28 ; In re Sunflower State Refin. 
ing Go. (G. G. A.) 195 Fed. 180, 115 C. G. A. 132. 

' 6 N. E. 714. 
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The case last cited, which was decided by this court, arose in the 
■State of Kansas, where it is provided that ail instruments evidencing 
the conditional sale of personal property shall be void as against in- 
nocent purchasers or creditors of the vendee unless deposited in the 
office of the register of deeds, and entered as a chattel mortgage. In 
that case the real estate mortgage was taken prior to . the conditional 
sale. It contained an after-acquired property clause, which, under the 
law of the state, was ineffective as a chattel mortgage upon after-ac- 
quired property. The conditional sale contract had been recorded, as 
required by law. Under such circumstances it was held that this posi- 
tive provision of the law of Kansas recognized and preserved the prop- 
erty described in the conditional sale as personal property both before 
and after it was placed upon the real estate. The record operated as 
notice to ail parties in interest. Besides the mortgage was prior in 
date ; it contained no after-acquired property clause effective as a chat- 
tel mortgage ; and the mortgagee had parted with nothing on the f aith 
of the annexation. Therefore, in the interest of justice, the claimant's 
lien was held to be superior; but the opinion carefully confined its 
ruling to the situation then before the court. It said : 

"An examination ol the authoritles satisfles us that no gênerai rule ean 
be clted which ean be applled to the décision of ail cases similar to the one 
now under considération. The correct décision of each case as it shall arise 
must dépend upon the particular facts existing therein. » ♦ • 

"We thlnk it may not be doubted that, in the absence of any agreement as 
between the vendor in a conditional sale of personal property and the bond- 
holders or mortgagees under a mortgage having an after-acquired property 
clause, the true test for determining whether or not the lien of the condi- 
tional sale of the vendor is inferior to the lien of the mortgagee Is whether 
the Personal property bas been so attached to the real estate mortgaged as to 
become a part of the realty. Whether the machinery sold to the bankrupt 
by the Carbondale Machine Company became real estate by its being placed 
upon the real estate described in the trust deed must be determined by the 
local law of Kansas, if any such law ean be found." 

It is conceded that appellee had neither actual nor constructive no- 
tice of the secret title reserved to appellant. His mortgage was taken 
subsequently to the annexation, and to secure a corjtemporaneous loan. 
As found by the trial court : 

"Any man contemplatlng the purchase or the taking of a mortgage on the 
ice plant would bave been warranted In assuming that the machinery was a 
part of the realty." 

Unless, then, it is made to appear from the local décisions that a dif- 
férent rule of property has been announced in the state of Arkansas, 
it would seem that the decree below should be affirmed. 

The iîrst case in Arkansas which deals with this problem is Hensley 
V. Brodie, 16 Ark. 511. There a man named Woodrufï sold to one 
Brodie certain machinery attached to a mill and delivered possession. 
Brodie exercised ownership and control over the property after the 
sale and removed part of it. Subsequently Woodruff entered into a 
written contract for the sale of the lot and mill house to the firm of 
Hoyt and Johnson ; the title, however, remained in Woodruff, and the 
sale agreement contained a forfeiture clause. Woodruff specially re- 
•served by paroi the machinery in controversy as Brodie's property, and 
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Ho)^ and Johnson so distinctly understood. There was évidence that 
Hoyt and Johnson were to pay Brodie a certain rental for the use of 
the machinery, which was left in the building. Subsequently, Hensley 
acquired the interest of Hoyt and Johnson, and agreed to pay to Brodie 
the same rent that Hoyt and Johnson were to pay him. Later Brodie 
brought replevin against Hensley for the property in question. Hen- 
sley pleaded property in himself by reason of attachment to the realty, 
and also that the machinery, forming a part of the realty, was not sub- 
ject to replevin. It was held that though — 

"The englne and apparatus, fltted up for the purpose of driving the mlUj. 
might hâve passed, on a sale of the promises by WoodrufC, wlthout réserva- 
tion, to hls vendee as flxtures (Sparks v. State Bank, 7 Blackf. [Ind.] 469), yet 
the sale of them by Woodruff to Brodie, the dellvery of possession and con- 
trol to hlm, and the subséquent exercise of ownershlp over them by him, es- 
tablished by the évidence, amounted clearly to such a severance of them, In 
law, from the realty, as to make them hls personal property, and entitle hlm 
to bîing replevin for them, against the défendant, who had recognlzed hl» 
tltle to them and ofCered to pay him rent for them, but afterwards refused to 
surrender them upon demand." 

The opinion contains the f ollowing statement : 

"The proof does not show that Hensley was an innocent purchaser, without 
notice, and if it dld, the property belng personalty, the rule caveat emptor ap- 
plies." 

But this conclusion must be read in connection with the announce- 
ment that the delivery of possession and control to Brodie, and the 
exercise of ownership by him, amounted to a severance, in law, from 
the realty ; that Hensley had notice of the condition, was theref ore not 
an innocent purchaser, and had recognized Brodie's title. by offering to 
pay rent for the use. The court makes this further significant state- 
ment: 

"We are not prepared to say, upon examinatlon of authorlties, that if this 
were a case arislng between a vendor and purchaser of the promises, or an 
heir and executor, the machinery belng fltted up for the purpose of runnlng a 
mlll upon the promises, It would not hâve belonged to and followed the soU. 
But it Is clear that If the case arose between landlord and tenant — If Brodie, 
for Instance, had leased the lot and mlll house from WoodrufC, and belng the 
owner of the machinery, had fltted It up In the house for the purposes of 
trade — he would hâve had the right to remove it as personalty at the end of 
the terni, and a conveyance by Woodruff of the promises durlng the lease 
would not hâve vested a rlght to the machinery in the vendee. (Oltlng cases.) 

"The case at bar Is nOt one arising between a landlord and tenant of the 
promises, but It is upon prlnclple more ^nalogous to that class of cases, than 
to the other classes of cases, In which the law in relation to flxtures is more 
rigld." 

It will thus be seen that the Suprême Court of Arkansas, in this 
case, recognizes to the fuUest the gênerai principles to which we hâve 
adverted. 

Choate v. Kimball, 56 Ark. 55, 19 S. W. 108, bases the right of re- 
moval of fixtures by the mortgagor, against the lien of a prior mort- 
gage, upon the doctrine of implied notice of intention conveyed by a 
custom of the country of which the mortgagor had knowledge. It was 
held that this amounted to an implied agreement as effective as one 
expressed. 
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In Bemis v. First National Bank, 63 Ark. 625-630, 40 S. W. 127, 
it is said that if in Choate v. Kimball, supra, there had been no proof of 
custom amounting to notice and agreement for removal, the décision 
in that case must hâve been reversed. 

In Monticello Bank v. Sweet, 64 Ark. 502, 503, 43 S. W. 500, 501, 
the rule is thus announced: 

"Fixtures attached to the realty after the exécution of a mortgage of it be- 
coine a part of the mortgage security, if they are attached for the permanent 
improvement of the estate, and not for a temporary purpose, or if they are 
such as are regarded as permanent in their nature. * • * 

"The mortgage to the bank Included the land and ail permanent annexa- 
tiens thereto made either before or after its exécution. Such being the efifect 
of the mortgage contract between the bank "and Courtney, no subsquent law 
could provide for the création of a lien by the mortgagor to a third party that 
would defeat the lien of the mortgagee, without destroying vested rights and 
Impairlng the obligation of contracts." 

The décision in Markle v. Stackhouse, 65 Ark. 23, 44 S. W. 808, is 
consistent with the doctrine, repeatedly announced in Arkansas, that 
permanent annexations become a part of the realty, ^ind pass with the 
sale or mortgage of the soil. It says : 

"A sawmlU ereeted by a vendee on land subject to a vendor's lien becomes a 
flxture, and subject to such Uen, where the manner of its annexa tion to the 
soil, and its adaptation to the use to which the soil is devoted, clearly establish 
that it was ereeted with the intention that It should be a permanent accession." 

In Brannon v. Vaughan, 66 Ark. 87, 48 S. W. 909, it was held that 
the right to remove a building ereeted by a third person upon land 
conditionally sold, under an agreement with the vendee that the person 
erecting it should hâve the right to remove it, dépends upon whether 
the vendor of the land had knowledge of such agreement and gave to 
it his express or implied assent. Such vendor manif estly stands in the 
same relation to the property as a prior mortgagee; and there fore with 
an equity inferior to that of a subséquent mortgagee who relied upon 
the fixture as f orming part of the realty. In the former case, a condi- 
tion to the right of removal is that no in jury will resuit to the land 
therefrom; but, in the case of a subséquent mortgagee, any removal 
of that which formed an apparent part of the realty is a manif est im- 
pairment of the security upon which he relied. The same principles 
are recognized in Kansas City Southern Railway Co. v. Andersen, 88 
Ark. 129, 113 S. W. 1030, 16 Ann. Cas. 784, and in Peck-Hammond 
Co. v. Walnut Ridge School District, 93 Ark. 17, 123 S. W. 771. In 
the latter case the appellant sold to the contractor heating apparatus, 
under contract reserving title until the purchase price was paid. The 
apparatus was installed in the schoolhouse ; recovery against the school 
district was denied. The court held that since the school board had no 
knowledge of such condition, and the apparatus was installed in the 
building, and thus became a part of the structure, the réservation of 
title could not be enforced. The contract was not made with the own- 
er of the land. But, as we hâve seen, a mortgagee, either prior or sub- 
séquent, is the owner of the land in this sensé. Under the décisions 
of Arkansas the title to this heating apparatus never passed to the con- 
tractor. None could be transferred by him until condition performed. 
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The ruje of caveat emptor applied. Nevertheless, when the chattel 
was annexed to the realty, this rule, peculiar to personal property, gave 
way to that governing its newly acquired character. 

There is nothing in Ozark v. Adams, 73 Ark. 227, 83 S. W. 920, 
which conflicts with the views uniformly expressed in that state. It is 
there said: 

"This Intention of permanency in the installation of the machinery is what 
fixes its character as irremovable fixture." 

In that case the relation of lessor and lessee, rather than of vendor 
and vendee or mortgagor and mortgagee, was presented. Nevertheless, 
because of the nature of the annexation, and the continuing obligation 
imposed upon the tenant, the right to remove the^machinery was de- 
nied. We conclude that the rule in Arkansas, in cases like that at bar, 
is in harmony with that prevailing generally elsewhere. 

It will be observed that the conclusion hère reached does not con- 
travene the policy adopted in Arkansas respecting conditional sale con- 
tracts affecting property whose status as personalty is unquestioned. 
It applies to that which has been transmuted into realty, with the 
knowledge and consent of the vendor, the law which governs its chang- 
ed condition. As has been said : 

"To hold otlierwise would contravene the policy of the law requiring con- 
veyances of interests in real estate to be recorded, seriously endanger the 
rights of purchasers, afCord opportunlties for fraud, and introduce uncertainty 
and confusion into land titles." Bronson on Fixtures (1904) § 29b, p. 155. 

Appellant might hâve protected itself by taking security of record, 
which would hâve impàrted notice to subséquent purchasers and mort- 
gagees. Having elected to rely upon its secret réservation of title, it 
cannot complain if it finds its claim postponed to that of one superior 
in equity. 

It foUows that the decree below must be affirmed, and it is so or- 
dered. 



MBBSE et al. v. NOETHBEN PAC. RY. CO. 
(Circuit Court of Appeals, Ninth Circuit. February 16, 1914.) 

No. 2287. 
1. Masteb and Sebvant (§ 250%, New, vol. 16 Key-No. Séries) — Statutes — Im- 

PLIBD RePEAL WOEKMEN'S COMPENSATION ACT — "PeBMISES." 

Washington Workmen's Compensation Act (Laws 1911, c. 74, § 1) dé- 
clares the public policy of the act to provide for the relief of workmen, 
and that the state of Washington therefore exercises its police and sov- 
ereign power by declaring that ail phases of the "premises" are wlthdrawn 
from private controversy so as to provide sure and certain relief for work- 
men Injured in extrahazardous employaient, etc. Held, that the word 
"premises," as so used, meant the matters stated in the context, to wit, 
the common-law System governing the remedy of workmen against em- 
ployers for injuries received in hazardous employment, which withdrawal 
did not include the gênerai liabillty for personal tort nor a right of ac- 
tion under a state statute for Injuries resulting in the death of an em- 
ployé caused by the wrongful act or neglect of another who was not the 

tFor other cases see aame toplc & § numeee in Dec. fi Am. Dlgs. 1907 to date. & Rep'r Indexes 
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decedent's employer, and hence such act nelther expressly nor by Implica- 
tion repealed Rem. & Bal. Code, §§ 183, 194, creating an action for wrong- 
ful death in favor of decedent's wlfe and children. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
5509-5513 ; vol. 8, p. 7761.] 

2. StATUTES (§ 211*) CONSTBTJCTION TlTLE. 

A statute cannot be extended by construction beyond the scope of its ti- 
tle. 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. § 288 ; Dec. Dig. § 
211.*] 

3. Statutes (§ 158*) — Expbess Kepeal — Implication. 

Where a statute expressly repeals spécifie other acts, there Is a presump- 
tlon that it is not intended to repeal others not specifled. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. § 228 ; Dec. Dig. § 
158.*] 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

Action by Mary A. Meese and others against the Northern Pacific 
Railway Company to recover for the alleged wrongful death of Ben- 
jamin Meese. From an order sustaining a demurrer to the complaint 
and dismissing the action (206 Fed. 222), plaintifïs bring error. Rê- 
ver sed, with directions. 

The plaintifCs, the wife and children of Benjamin Meese, deceased, citizens 
of the State of Washington, filed tlieir complaint in the court below against 
the défendant, Northern Pacifie Kailway Company, a corporation organlzed 
and existing under and by virtue of the laws of the state of Wiscousin, to 
recover from said défendant the sum of $25,715.53 as damages sustaiued by 
them by reason of the death of their said husband and father. 

It appeared from the complaint that the défendant maintained a track or 
switch Connecting with its main tracks, by means of which freight cars were 
furnished to the Seattle Brewing & Malting Company for the loading of the 
flnished product of its plant situate in the city of Seattle, Wash. ; that said 
switch ran alongside of and parallel with a house or building of the brewing 
Company known as the wire house, in which was stored the flnished product of 
the plant to be loaded Into cars for shipment to varions parts of the country ; 
that the cars left on said track or switch by the défendant were loaded with 
the barrels containing the flnished product Of the brewing company by means 
of skids and other appliances extending from the wire house into the car, 
said barrels being roUed from said wire house along and over the skids into 
the car. 

It turther appeared from said complaint that on the 12th day of April, 1913, 
the décèdent, Benjamin Meese, was in the employ of said brewing company 
at its said plant in the city of Seattle, Wash. ; that his duties, among others, 
as such employé, consistèd in placing government stamps upon the barrels con-- 
talning the flnished product of the brewing company, and also in assisting in 
loading said barrels frbm the wire house of the brewing company into the 
cars supplied by the défendant on its said track or switch, for that purpoee ; 
that, at the tlme the décèdent received the Injuries from which he afterwards 
died, he was engaged, pursuant to his duties as an employé of said brewing 
company, in placing government stamps upon the barrels containing the fln^ 
ished product of said brewing company, as they were being rolled along one 
of the skids abôve referred to from the wire house of the brewing company 
Into the car of the défendant standing on said track or switch ; that for thls 
purpose he was standing on a platform which ran below said sldd and along 
the slde of and parallel with said wire house, and'between said wire housè 

•For other cases see aame topio & § numbbb m Dec. & Am. Digs. 1907 to date, & Rép'r Indexes 
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and the track or swltch of the défendant, such position belng the position from 
which sald work and duty was nsually carried on and performed by employés 
of the brewing company when erigaged in placing government stamps upon its 
finished product ; that, wMle the décèdent was so employed, the défendant, by 
and through Its agents and employés, carelessly and negllgently, and without 
warnlng to the deceased, caused a number of cars to come down Its sidlng or 
swltch with tremendous force and momentum, striking the car then belng 
loaded with the finished product of the brewing company, causing the skid 
then being used for that purpose to fly back against the décèdent, whereby a 
large number of barrels containing sald finished product, then being moved 
and rolled along said skid, fell upon sald décèdent, causing the Injuries from 
which he afterwards died. 

To the complaint the défendant interposed a demurrer on the ground that 
the same failed to state facts sufiicient to constitute a cause of action against 
It ; that there was no authority in law under which the plaintifCs' action could 
be maintained as against the défendant for the reason that it appeared from 
the complaint that Benjamin Meese, on account of whose wrongful death the 
action was brought, sustained the injuries of which complaint was made at 
the place of work and the plant of his employer, and that plaintiffs' claim came 
wlthin the terms of chapter 74 of the Session Laws of the state of Washing- 
ton for 1911, belng an act relating to compensation to injured workmen, and 
for the further reason that the court had no jurisdiction of the subject-mat- 
ter of the action, the injuries to plaintiffs' décèdent having occurred while he 
was employed at the works and plant of his employer, and ail rights of action 
by reason of the matters set forth in the plaintiffs' complaint having been 
withdrawn from the jurisdiction of the court by chapter 74 of the Session 
Laws of Washington for 1911, known as the Workmen's Compensation Act. 

The demurrer was sustained by the court below, and, the plaintiffs electlng 
to stand upon their complaint without amendment, it was ordered and decreed 
that the action be dismissed, from which 'order and decree the plaintiffs sued 
out a writ of error from this court. 

Govnor Teats, Léo Teats, and Ralph Teats, ail of Tacoma, Wash., 
for plaintiffs in error. 
C. H. Winders, of Seattle, Wash., for défendant in error, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). L The 
question on this appeal arises out of an act of the Législature of the 
state of Washington, approved March 14, 1911, known as and desig- 
nated the "Workmen's Compensation Act" (chapter 74, Session Laws 
of the state of Washington, p. 345), relating to the compensation of 
workmen rn extrahazardous employments in that state. The consti- 
tutionality of the act is not attacked by either party, and the fact that 
the death of the décèdent was due to the wrongful act and négligence of 
the railway company is not denied by that company. But the position 
taken by the plaintiffs in error (the plaintiffs in the court below) and 
controverted by the défendant in error, the Northern Pacific Railway 
Company, is that the Workmen's Compensation Act of the state of 
Washington does not and never was intended to deny to or take from 
the heirs or personal représentatives of a deceased person their right of 
action for damages against the person or corporation, not an employer, 
whose wrongful act caused the death of such deceased person. This 
contention of the plaintiffs in error is: That, the death of Benjamin 
Meese having been caused by the wrongful act and négligence of the 
Northern Pacific Railway Company, not his employer, his heirs, the 
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plaintifïs in error herein, are not barred by the provisions of the Work- 
men's Compensation Act from maintaining their statutory right of 
action against the railway company by reason of the fact that, at the 
time the décèdent was killed, he was in the employ of the Seattle Brew- 
ing Company and acting in the discharge of his duties as an employé 
of that company. 

The intent of the Législature of the state of Washington with re- 
spect to the scope and purview of the Compensation Act must be as- 
certained by a construction of the act as a whole, keeping well in view 
the evils which, as declared by the act itself, it was intended to remedy. 

The primary title of the act is as f oUows : 

"Kelating to compensation of Injured workmen," 

The secondary title is as f oUows : 

"An act rèlatlng to the compensation of injured workmen in our industries, 
and tbe compensation to tlieir dependents where such injuries resuit in deatli, 
creating an industrial Insurance department, making an appropriation for its 
administration, providing for the création and disbursement of funds for the 
compensation and care of workmen injured in hazardous employment, provid- 
ing penalties for the nonobservanee of régulations for the prévention of such 
injuries and for violation of its provisions, asserting and exereising the police 
power in such cases, and, except in certain specifled cases, abolishing the doc- 
trine of négligence as a ground for recovery of damages against employers, 
and depriving the courts of jurisdiction of such controversies, and repealing 
sections 6594, 6595 and 6506 of Remington and Balllnger's Annotated Codes 
and Statutes of Washington, rèlatlng to employés in factories, mills or work- 
shops where machinery is used, actions for the recovery of damages and pre- 
Bcribing a punishment for the violation thereof." 

The act contains its own déclaration of législative policy in the fol- 
lowing spécifie terms : 

"Section 1. The common-law System governing the remedy of workmen 
against employers for injuries received in hazardous work is inconsistent with 
modem industrial conditions. In practice it proves to be economieally unwise 
and unfair. Its administration has produeed the resuit that llttle of the cost 
of the employer has reached the workman and that llttle only at large ex- 
pense to the publie. The remedy of the workman has been uncertain, slow 
and inadéquate. Injuries in such works, formerly occasional, hâve become 
fréquent and inévitable. The welfare of the state dépends upon its indus- 
tries, and even more upon the welfare of its wage-worker. The state of Wash- 
ington, therefore, exereising herein its police and sovereign power, déclares 
that ail phases of the premises are withdrawn from private controversy, and 
sure and certain relief for workmen, injured in extrahazardous work, and 
their familles and dependents is hereby provided regardless of questions of 
fault and to the exclusion of every other remedy, proeeeding or compensation, 
except as otherwise provided in this act ; and to that end ail civil actions and 
civil causes of actions for such Personal Injuries and ail jurisdiction of the 
courts of the state over such causes are hereby abolished, except as in this 
act provided." 

Section 2 contains an enumeration of the extrahazardous occupa- 
tions or works to which the act is intended to apply. 

Section 3 contains particular définitions of the terms employed in the 
act. 

Sections 4 to 19, inclusive, set forth the schedules of contribution 
and compensation of the act, and provide for the giving of notice un- 
der the act, and the methods of enforcement of the act 
211 F.— 17 
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Section 20 provides that any employer, workman, beneficiary, or 
person feeling aggrieved at any décision of the department created by 
the act, afïecting his interests under the act, may hâve the same re- 
viewed by a proceeding for that purpose, in the nature of an appeal, 
initiated in the superior court of the county of his résidence. 

Sections 21 to 26, inclusive, créa te an industrial Insurance depart- 
ment, and impose the administration of said act upon that department. 

By sections 27 and 28 it is provided that, if any employer shall be 
adjudged to be outside the lawful scope of the act, the act shall not 
apply to him or his workmen, and that if the provisions of the act rel- 
ative to compensation for injuries to or death of workmen become in- 
valid because of any adjudication, or be repealed, such repeal or the 
rendition of the final adjudication of invalidity shall not be computed 
as a part of the time limited by law for the commencement of any ac- 
tion relating to such injury or death. 

Section 29 appropriâtes the sum of $1,500,000, or so much thereof 
as shall be necessary, for the purposes of the act. 

In section 30 it is provided that sections 8, 9, and 10 of the act ap- 
proved March 6, 1905, entitled "An act providing for the protection and 
health of employés in factories, mills or workshops, where machinery 
is used, and providing for suits to recover damages sustained by the 
violation thereof, and prescribing a punishment for the violation there- 
of" (sections 6594, 6595, and 6596 of Remington & Ballinger's Anno- 
tated Codes and Statutes of Washington, referred to in the title of the 
act), "and repealing an act entitled 'An act providing for the protection 
of employés in factories, mills or workshops, where machinery is used, 
and providing for the punishment for the violation thereof, approved 
March 6, 1903,' and repealing ail other acts and parts of acts in con- 
flict therewith," shall be repealed, except as to any cause of action 
which shall hâve accrued thereunder prior to October 1, 1911. 

Section 31 relates to the distribution of the funds in case of a re- 
peal of the act. 

Section 32 provides that the act shall not affect any action pend- 
ing or cause of action existing on the 30th day of September, 1911. 
■ With respect to the title of the act it is to be observed that it relates 
to the compensation of injured workmen in industries in the state of 
Washington, and the compensation to their dependents where such in- 
juries resuit in death; but it does not, with a single exception to be 
noticed hereafter, purport to relate to the statutory right of action 
for damages given to. heirs and personal représentatives of a de- 
ceased person, when the death of such person is caused by the wrong- 
ful act or neglect of another, not an employer. Again the title re- 
cites that the act contains provisions abolishing the doctrine of négli- 
gence as a ground of recovery of damages against employers, but it 
does not recite that the act contains provisions abolishing the statutory 
right of action in f avor of the heirs and personal représentatives of a 
deceased person, where the death of such person is caused by the 
wrongf ul act or neglect of another, not an employer ; and the act does 
not in fact abolish such right of action in express terms. The title. re- 
cites that the act abolishes certain sections of Remington & Ballinger's 
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Annotated Codes and Statutes of Washington; but it does not recite 
that the act repeals sections 183 and 194 of that compilation of Codes 
and Statutes under whicb this action was brought, and the act does not 
in fact in express terms repeal either of those sections of the law. 
Thèse two sections, so far as they relate to this case, provide as fol- 
lows : 

"Sec. 183. • • * When the death of a person Is caused by the wrongful 
act or neglect of another, his helrs or Personal représentatives may malntain 
an action for damages against the person causing the death." 

"Sec. 194. No action for a Personal injury to any person occasioning his 
death shall abate, nor shall such right of action détermine, by reason of such 
death, if he hâve a wife or child living; » » * but such action may be 
prosecuted, or commenced and prosecuted, in favor of such wife or in favor 
of the wife or children. • • » •> 

With respect to the déclaration of policy contained in the fiirst sec- 
tion of the act, it is to be noticed that it is specifically directed against 
"the common-law system governing the remedy of workmen against 
employers for injuries in hazardous work." The présent action is not 
one arising under the common-law System, and it is not against the 
employer of the décèdent. The plaintiflfs in error, as the wife and 
children of the décèdent, had no right of action against the défendant 
at common law, whether the défendant was an employer or a third 
person not an employer. Their right of action is purely statutory, and- 
i§ based upon sections 183 and 194 of the above-mentioned Codes and 
Statutes of Washington. 

The question to be determined is this: Did the Compensation Act 
repeal thèse sections of the prior statute law ? It did not by any ex- 
press provisions of the act. Did it do it by implication? 

[1] The contention of the défendant in error is that thèse sections 
hâve been repealed, so far as plaintiflfs' right of action against the de- 
fendant in error is concerned, and that the plaintiflfs must recover, if 
at ail, under the Compensation Act. This contention is based : First, 
upon the déclaration contained in the first section of the Compensation 
Act concerning the exercise of the police power of the state. The déc- 
laration is : 

"That ail phases of the premlses are wlthdrawn from private controversy, 
and sure and certain relief for workmen Injured in extrahazardous work, 
and their familles and dependents, Is hereby provided, regardless of questions 
of fault, and to the exclusion of every other remedy, proceeding or compensa- 
tion, except as otherwise provided in this act; and to that end ail civil ac- 
tions and civil causes of action for such Personal injuries, and ail jurisdiction 
of the courts of the state over such causes are hereby abolished, except as In 
this act provided." 

The scope of this provision of the act is clearly limited primarily by 
the word "premises." Ail phases of the "premises" are withdrawn 
from private controversy. What are the "premises" ? The "premises" 
are the matters stated in the context, namely, "the common-law system 
governing the remedy of workmen against employers for injuries re- 
ceived in hazardous work." This withdrawal does not include the 
gênerai liability for a personal tort, nor does it include specifically a 
right of action under the state statute for injuries resulting in death 
raused by the wrongful act or neglect of another not an employer. 
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The maxim "Noscitur a sociis," applies hère and détermines the prop- 
er interprétation of the language. Kelley v. City of Madison, 43 Wis. 
638, 28 Am. Rep. 576; McGaffin v. City of Cohoes, 74 N. Y. 387, 30 
Am. Rep. 307. 

The défendant claims further that its contention is supported by the 
proviso found in section 3 of the act, relating to the définition of words 
used in the act, "that if the injury to a workman occurring away from 
the plant of his employer is due to the négligence or wrong of another 
not in the same employ, the injured workman, or if death resuit from 
the injury, his widow, children or dependents, as the case may be, shall 
elect whether to take under this act or seek a remedy against such 
other, such élection to be in advance of any suit under this section"; 
but this proviso is limited in express terms to "an injury to a work- 
man occurring away from the plant of his employer." If the injury 
to a workman occurs at the plant of his employer, the proviso does not 
apply. In the présent case the injury did not occur to the workman 
away from the plant of his employer. It occurred while he was in the 
employ of his employer and at the plant of his employer. The fact 
that the injury was due to the négligence and wrong of another not in 
the same employ is not sufficient under this section to bring the case 
within the provisions of the Compensation Act ; but it is not necessary 
for us to décide that question. The question hère is : Hâve the plam- 
tiffs in error a remedy under the prior statute? They hâve if that 
statute has not been repealed by the Compensation Act. It is not 
claimed that it has been repealed by that act in express terms. Can it 
be said that it has been repealed by implication ? It is plain that it has 
not, when we consider that by the Compensation Act it is provided that 
if a workman is injured away from the plant of his employer by the 
négligence or wrong of another not in the same employ, and the in- 
jury results in the death of the workman, his widow, children, or de- 
pendents may elect whether to take under the Compensation Act or 
seek a remedy against such other. What that rerriedy against the 
other is is clearly indicated by the remainder of the section pointing to 
a right of action under the prior statute. The remainder of the sec- 
tion is as f ollows : 

" • * * If he take under this act, the cause of action against such other 
shall be asslgned to the state for the benefit of the accident fund; If the other 
choice be made, the accident fund shall contribute only the deficlency, if any, 
between the amount of recovery against such thlrd person actually coUected, 
and the compensation provided or estlmated by tl;ils act for such case. Any 
such cause of action asslgned to the state raay be prosecuted or compromised 
by the department, in its discrétion. Any compromise by the workman of any 
such suit, which would leave a deficlency to be made good out of the accident 
fvmd, may be made only wlth the written approval of the department" 

A cause of action "against such other" which "shall be asslgned to 
the state for the benefit of the accident fund" must be based upon the 
prior statute. If based upon the prior statute, that statute was not 
.repealed, but continued in force. 

It is further contended by the défendant in error that the first clause 
of section 5 of the Compensation Act provides a sure and certain rem- 
edy to workmen in case of injury, or their dependents in case of death, 
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regardless of the right of action against any person whomsoever, and 
takes away such right of action. The clause is as f oUows : 

"Each workman who shall be Injured whether upon the premises or at the 
plant or, he being in the course of his employaient, away from the plant of hls 
employer, or his family or dependents in case of death of the workman, shall 
receive out of the accident fund compensation in accordance with the follow- 
ing schedule, and except as in this act otherwise provided, such payment shall 
be in lieu of any and ail rights of action whatsoever against any person 
whomsoever." 

The last words of this clause, taken alone, might be held to be suffi- 
ciently broad to justify the plaintifïs in error in. claiming out of the 
accident fund the compensation provided in the act, and, if such claim 
were made and allowed, it would undoubtedly "be in lieu of any and 
ail rights of action whatsoever, against any person whomsoever." But 
further than this we do not think the clause can be extended. The 
clause does not abolish or take away the right of action. It merely 
provides that an award under the act "shall be in lieu of any and ail 
rights of action whatsoever against any person whomsoever." 

The conclusion we hâve reached is that the repeal of sections 183 
and 194 of Remington & Ballinger's Compilation of the Codes and 
Statutes of Washington is not within the title of the Compensation Act, 
that the repeal of thèse sections is not within the declared policy of the 
Compensation Act as applied to the facts charged in the complaint in 
this case, that thèse sections hâve not been repealed by the Compensa- 
tion Act either expressly or by impHcation; but, on the contrary, the 
implication to be drawn from the provisions of the statute is that thèse 
sections hâve not been repealed. Thèse conclusions are abundantly 
supported by the gênerai rules governing the construction of statutes. 

[2] 2. It is a fundamental rule in the construction of a statute that 
its purview can be no broader than its title, or as stated by Sutherland, 
in his work on Statutory Construction, the title of the act must agrée 
with the act itself, by expressing its subject; the title will fix bounds 
to the purview, for the act cannot exceed the title subject nor be con- 
trary to it. 

"An act will not be so construed as to extend its opération beyond the pur- 
pose expressed in the title. It is not enough that the act embraces but a single 
subject or object, and that ail its parts are germane; the title must express 
that subject, and comprehenslvely enough to include ail the provisions in the 
body of the act The unity and compass of the subject must therefore al- 
ways be considered with référence to both title and purview. The unity must 
be sought, too, in the ultimate end which the act proposes to accompllsh, 
rather than In the détails leading to that end. * • * The title cannot be 
enlarged by construction when too narrow to cover ail the provisions in the 
enacting part, nor can the purview be contracted by construction to fit the ti- 
tle." Lewis' Sutherland, Statutory Construction, § 120. 

"The title of an act deflnes its scope ; It can contain no valid provision be- 
yond the range of the subject there stated." Id. § 145. 

In the case of Diana Shooting Club v. Lamoreux, 114 Wis. 44, 89 N. 
W. 880, 91 Am. St. Rep. 898, the Suprême Court of Wisconsin, ap- 
plying the above rule to the case then under considération, said: 

"When one, reading a bill with the full scope of the title thereto in mind, 
cornes upon provisions which he could not reasonably hâve antieipated because 
of thelr being in no way suggested by the title in any reasonable vlew of It, 
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they are not constltutlonally covered tbereby. But, In applying that rule, this 
other rule, which bas been universally adopted, must be kept in mind : The 
statement of a subject includes, by reasonable inference, ail tbose things which 
will or may facilitate the accomplishment thereol." 

We are not asked in the présent case to give effect to some clause 
of the act not embraced in the title (for, as we hâve observed, the act 
contains no provisions respecting injuries received by an employé in 
the course of his employment and at the plant of his employer, occa- 
sioned by the wrongful act and négligence of another not in the same 
employ and not connected in any way with the employé or with the 
employer) ; but we are asked to read into the statute under considéra- 
tion, by construction, a meaning and an extent not covered by or in- 
cluded within the title. 

We are of opinion that there is nothing in the title of the act which 
by direct words, or by any fair and reasonable intendment or infer- 
ence, can be construed to include within the scope of the act, and there- 
fore to deny to the plaintiflfs in error in this case, a right of action of 
the nature of that asserted by them, or which can be construed as de- 
priving the courts of jurisdiction of a controversy in the nature of the 
one now before this court. 

3. It will be noted f urther that there are expressly designated, in the 
title of the act under considération, certain sections of Remington & 
Ballinger's Annotated Codes and Statutes of the state of Washington, 
to wit, sections 6594, 6595, and 6596 thereof, which are by said act 
expressly repealed. But the very obvions purpose of the act (if the 
interprétation insisted upon by the défendant in error be the correct 
one) would be to repeal, in addition to the sections expressly enumerat- 
ed, sections 183 and 194, providing for a right of action and the sur- 
vival of a right of action in favor of the personal représentatives of 
a décèdent. 

[3] But the express repeal of certain acts implies an intent not to 
repeal other sections. As said by the Suprême Court of New York 
in the case of Bowen v. Lease, 5 Hill, 226 : 

"The invariable rule of construction in respect to the repealing of statutes 
by implication is that the earliest act remains in force, unless the two are 
manifestly inconsistent with and répugnant to each other, or unless, in the 
latest act, some express notice is taken of the former, plainly indicating an 
Intention to abrogate it. As laws are presumed to be passed with délibération 
and with full knowledge of ail existing ones on the same subject, it is but 
reasonable to conclude that the Législature, in passing a statute, did not in- 
tend to interfère with or abrogate any former law relatlng to the same mat- 
ter, unless the repugnancy between the two is irreconcilable." 

Furthermore, if it was the intent of the Législature to repeal the 
former act, that intent should hâve been clearly expressed. 

"There can be no intent of a statute not expressed in its words. While the 
object of ail construction, and the purpose of ail rules of interprétation, is to 
ascertain the législative intent, and while, in construing a particular part of a 
statute, the whole act may be regarded, and ail other acts bearing upon the 
subject, and ail extraneous circumstances which the Législature may be sup- 
posed to bave had in mlnd, may be properly taken into considération, yet the 
Intent which Is flnally arrived at must be an intent consistent with, and fairly 
expressed by, the words of the statute themselves. ♦ * * The intent to 
be ascertained and enforced is the intent expressed in the words of the stat- 
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ute, read In the Ught of the Constitution and the fundamental maxlms of the 
common law, and net an intent based upon conjecture or derlved from ex- 
ternal considérations." Sutherland, Statutory Construction, § 388. 

In section 499 of the work of the same learned author, it is said : 

"It is presumed that the Législature does not intend to make any change 
In the exlstlng law beyond what is expressly declared." 

4. The opinion of the Suprême Court of the state of Washington, 
dated November 28, 1913, in the case of Peet v. Mills, 136 Pac. 685, 
has been called to our attention by the défendant in error, in support 
of the position taken by it in the case at bar. We are unable to agrée 
with counsel that the Suprême Court of the state of Washington in 
that case reached a conclusion différent from that reached by us in the 
présent case. In the Washington case the plaintiff, Peet, while in the 
employ of the Seattle, Renton & Southern Railway Company, as a 
motorman, was injured in a collision between two of the railway com- 
pany's trains. The défendant, Mills, was then the président of the rail- 
way company, and the plaintifï in his suit sought to hold him person- 
ally responsible for the injuries because of the allégations that, when 
Mills assumed control and management of the railway company, it 
was equipped with a block signal System for use in foggy weather, 
which the défendant f ailed to operate ; and that, when complaint was 
made by the train operators of the great danger of operating the trains 
without the aid of the block signais, a promise was made by the de- 
fendant, Mills, to hâve the block signais working during foggy weath- 
er, which promise the défendant failed to keep, and, as a conséquence 
of his négligence in so failing, the plaintifï was injured. The trial 
court sustained a demurrer to the complaint, and, the plaintifï electing 
to stand upon his complaint, the action was dismissed and an appeal 
taken to the Suprême Court. The décision of the lower court was af- 
firmed. In whatever light the Suprême Court of the state of Washing- 
ton may hâve viewed the case, no portion of the language usçd by it 
in that case can be claimed to cover the f acts of the case which we now 
hâve under considération. In the Washington case the injury was al- 
leged to hâve been caused by the négligence of the défendant, who was 
the président of the railway; that is, in the same employ with the 
plaintifï. In the case now at bar the death of the décèdent is alleged 
to hâve been caused by the négligence of the Northern Pacific Railway 
Company, a party not in the same employ with the décèdent, and in 
no manner connected with said employment. The Washington case, 
viewed from this standpoint, comes within the express words of the 
statute ; the présent case does not. Hère we hâve an entirely différent 
state of facts, calling for the application of entirely différent principles 
of law ; and, as we view it, the conclusions we hâve reached are in no 
sensé conflicting or inconsistent with the opinion in the Washington 
case. 

The décision of the lower court is reversed, with directions to over- 
rule the demurrer. 
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ATCHISON, T. & S. F. RY. CO. v. HINE3. 

(Orcult Court of Appeals, Fiftli Circuit. December 8, 1913. EeheaWng De- 

nied Marcli 31, 1914.) 

No. 2,555. 

1. Master and Servant (§ 296*) — Aôtion for Injijbt to Servant — Nequ- 

GENCE OV PLAINTIFF. 

Plaintiflf, who was a flreman on defendant's railroad, was injured by 
the explosion of the water gauge on Ms engine whieh he was attempting 
to fis to prevent leakage. He alleged and testlfied that tlie screen arouiid 
the glass was improperly fastened witti a nail and fell off when he re- 
moved the nail just prior to the explosion. The testlmony showed with- 
out contradiction that, had the screen been In place, plalntiff would not 
hâve been injured; that the glasses break from unaccountable causes; 
that when a glass becomes leaky the proper way to repalr it Is to flrst 
turn off the steam and water cocks, and drain the glass before removlng 
the screen; and that plalntiff knew such facts. Held, that the refusai of 
a properly requested instruction, submitting the issue of plaintiff's négli- 
gence and Instructlng the jury that if they found such négligence he 
could not recover, was error. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1180- 
1194 ; Dec. Dig. § 296.*] 

{Per Shelhy, Circuit Judge, Dissenting.) 

2. JtTRISDICTION OF FEDERAL COURTS ALLEGATION OF CiTIZENSHIP. 

A pétition, which allèges merely the state of plaintiff's résidence, Is In- 
suffielent to show jurisdiction In a fédéral court on the ground ol diversity 
of citizenship. 

3. Action for Injury to Servant — Emploters' Liability Act. 

In an action against a railroad company for injury to an employé while 
employed in Interstate commerce, based on Employers' Liability Act Aprll 
22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), section 
3 of which expressly provides that contiibutory négligence shall not bar a 
recovery and that plalntiff shall not be held gullty of contributory négli- 
gence in case the violation by défendant of any statute enacted for the 
safety of employés contributed to the injury where the alleged négligence 
of défendant was in the use of a locomotive havlng on the boiler a de- 
fective and dangerous water glass, in violation of Act Fèb. 17, 1911, c. 
103, § 2, 36 Stat. 913 (U. S. Comp. St. Supp. 1911, p. 1333), the court could 
not properly instruct thé jury to return a verdict for défendant In case 
they found that plalntiff was chargeable with contributory négligence. 

4. Action for Injury to Servant — Questions for Jury. 

In such case, the fact of the defective condition of the glass being clearly 
established, whether the négligence of défendant in permitting its use was 
the proximate cause of the injury was a question of fact for the jury. 

5. SUFFICIENCY OF EXCEPTIONS TO ReFUSAL OF INSTRUCTIONS. 

A judgment cannot be reversed on a gênerai exception to the refusai to 
give two requested instructions if either was properly refused. 

In Error to the District Court of the United States for the Western 
District of Texas ; Thomas S. Maxey, Judge. 

Action at law by Harry K. Hines against the Atchinson, Topeka & 
Santa Fé Railway Company. Judgment for plaintifï, and défendant 
brings error. Reversed. 

*ï'or other cases see same topic & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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J. W. Terry and A. H. Culwell, both of Galveston, Tex., for plain- 
tiff in error. 

George E. Wallace, of El Paso, Tex., for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and CALL, Dis- 
trict Judge. 

CALL, District Judge. This suit was filed in the District Court of 
the United States for the Western District of Texas, at El Paso, Tex., 
by Harry K. Hines, the défendant in error, against the Atchison, To- 
peka & Santa Fé Railway Company, the plaintiff in error, claiming 
damages growing out of personal injuries sustained by said Hines, 
who was employed as fireman by the said corporation. 

It is alleged in his pétition that the said corporation, the railroad 
company, had a line extending through the states of California, Ari- 
zona, and New Mexico, and into the state of Texas, and was engaged 
in such business as an interstate carrier of goods and passengers ; that 
on or about November 7, 1911, he, as a locomotive fireman in the serv- 
ice of the said corporation running between Barstow, Cal., to "Parker, 
Ariz., was called to take a train as fireman from Parker to Barstow, 
and that while preparing the engine for the trip the water glass sud- 
denly broke, causing a pièce of glass to strike him in the eye ; that the 
engine prior to said time was being used by the défendant in interstate 
traffic, and that it was the duty of the railroad company to furnish 
him with an engine and water glass attached thereto that was in a rea- 
sonably safe condition; that it failed to do so; that the water glass 
on his engine, by reason of long use or manner of inspection and re- 
pair, Tiad become out of order and dangerous; that it was improperly 
and unskillfully fastened and maintained by reason of old, defective, 
and worn joints, or, by reason of the unskillful manner in which it and 
its appliances were placed on the engine, it was caused to leak and air 
was permitted to enter the boiler through the same, and that by reason 
thereof it was caused to explode ; that if said water glass had been in 
a reasonably safe condition and skillfully placed and maintained on 
the boiler, and the joints properly fastened, it would hâve been air- 
tight, and would not hâve leaked either water or steam, and would 
hâve been reasonably safe; that the défendant and its authorized 
agents, prior to the happening of this accident, knew that this water 
glass was old and defective and was leaking both water and steam, or 
by the exercise of ordinary care could hâve known thèse facts ; that, 
while he was preparing the engine for the trip, he discovered that the 
water glass was leaking water or steam, or both, and that it became 
his duty to repair the same, and while making the inspection discovered 
that a nail had been inserted in the screen, or through the screen, which 
he endeavored to pull out, whereupon the screen surrounding the water 
glass fell ofï, at which time the water glass exploded ; that this screen 
is used to surround the water glass for the purpose of protecting em- 
ployés on the engine, in the event it should explode; and that when 
oroperly fastened and maintained this screen is a protection from fly- 
mg glass, and in not securely fastening the same with screws and lugs, 
instead of with a nail, that the corporation was guilty of négligence; 
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that at the time of the accident he was assisting in transporting Inter- 
state shipments of goods and passengers between California and Ari- 
zona, and by reason of the exploding of the glass was injured. 

The défendant answered by a gênerai déniai, and pleaded specially 
that, if the plaintiff was injured at the time and place alleged, the same 
was brought about by his own contributory négligence, and that he was 
furnished with a water glass properly protected by .a wire screen or 
shield ; that it was not his business to fix or deal with the water glass 
without first reporting the matter to the engineer in charge ; and that 
he was further guilty of contributory négligence in that the proper way 
to fix the water glass, if it was leaking, was to first eut off the steam 
and water in the pipes or valves leading to the water glass and drain 
the same so that there would be no pressure and no chance for it to 
explode ; that he f ailed to take this précaution and negligently re- 
moved the screen or shield before turning off the water and steam ; 
and further that by reason of thèse facts plaintiff assumed the risk of 
the dangers encountered from which the injuries were received. 

The' case on thèse issues proceeded to trial, and a verdict and judg- 
ment was rendered in favor of Hines against the corporation for the 
sum of $10,000. 

The défendant corporation, after the testimony was in and argument 
made to the jury, at the proper time asked three spécial instructions. 
The first two spécial instructions were refused by the court, and the 
third given ; the court giving also a gênerai charge. 

The testimony in this case shows without contradiction that had the 
screen remained upon the glass the explosion would not hâve damaged 
Hines, the plaintiff. He says himself that, had the glass exploded 
when the screen was arôund it, there would hâve been no chance for 
him to hâve been hurt. The uncontradicted évidence shows further 
that thèse glasses break from no accountable reason, and the plaintiff, 
Hines, was aware of this fact ; that where a glass becomes leaky, either 
of water or steam, the proper way to repair the leak was to hâve first 
turned off the steam at the top and the water at the bottom and drained 
the glass, and then removed the screen and repaired the glass ; and that 
the plaintiff, Hines, was aware of this ; and that had he proceeded in 
this manner no injury would hâve occurred to him. 

[ 1 ] Charge No. 2, which was refused in this case, reads as f ollows : 

"You are instructed that if you believe from the évidence that the water 
shield Incaslng the water gauge was fastened with a nail, and you believe 
that that nall safely fastened it so long as It was left alone, then, If you 
believe from the évidence that the plaintiff was négligent in puUing out the 
nail without first turning off the steam valve and the water valve and open- 
ing the drain çock, you are instructed to flnd for the défendant." 

It seems to us that this charge ought to hâve beén given by the trial 
court. The issue was made that the nail did not properly fasten the 
shield. That was one of the issues made in the case by the pleadings, 
and it should hâve been submitted to the jury in such a way that the 
jury might détermine that issue in arriving at what was the proximate 
cause of the injury. 

It is true that the court gave spécial instruction No. 3, asked by the 
défendant, but that instruction went only to the extent of submitting 
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to thém the question as to whether the nail safely fastened the shield. 
This instruction No. 2 goes further and subttiits to the jury that issue 
as well as the other issues contained therein, which directly challenged 
the question of whether the plaintiff was guilty of négligence in so 
pulling out the nail and dropping the screen and leaving the glass un- 
protected at the time he was hurt, and before taking the proper précau- 
tions to make the water glass harmless. For if this screen was se- 
curely fastened and held by the nail and no damage could hâve hap- 
pened to Hines had he not first removed the screen by taking out the 
nail, before making the glass harmless, by turning off the steam and 
water and draining the glass, then his act in removing the nail before 
taking précautions, usual and necessary in such cases, which précau- 
tions were well known to him, was the direct and proximate cause of 
the injury sustained. And in this connection it must be borne in mind 
that the court charged the jury that if this nail securely fastened the 
screen the company had not violated the law by not having a screw or 
lug. The mère f act of a leaky water glass, under ail the testimony, if 
properly screened, cannot, we think, be construed into a defective 
boiler or appliances. Such a state of afïairs is to be looked for at any 
time, happening for no apparent reason, and one remedied in perfect 
safety by the fireman of the différent engines daily. 

It is impossible for this court to say whether, if that charge had been 
given, the jury would hâve found for the plaintiff. It is an issue at 
least that ought to hâve been submitted. The particular issues at- 
tempted to be submitted to the jury in this charge are not covered by 
the gênerai charge of the court, nor by the spécial charge given at the 
instance and request of the défendant; and it was error in the trial 
court not to hâve given the charge asked. 

For this reason the judgment of the lower court is reversed, and the 
cause remanded, with instructions to grant a new trial and proceed 
with said cause in pursuance to the views herein expressed. 

SHELBY, Circuit Judge (di.ssenting). This action was brought in 
the court below by the défendant in error against the plaintiff in error. 
The former will be referred to as the "défendant," and the latter as 
the "plaintiff." The suit is under the Fédéral Employers' Liability Act 
(chapter 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), for 
Personal injuries alleged to hâve been received by the plaintiff by the 
négligence of the défendant. The injury caused the plaintiff 's entire 
loss of sight in one of his eyes, and the sight of the other was greatly 
impaired. The averments of his pétition are substantially stated in the 
majority opinion. The défense pleaded was a gênerai déniai, and that 
the plaintiff was guilty of contributory négligence. The facts alleged 
as such contributory négligence are substantially as stated in the ma- 
jority opinion, being, in effect: (1) That he should hâve reported the 
condition of the water glass first before trying to fix it; and (2) in not 
pursuing the proper course in fixing the water glass. The issues were 
found in the plaintiff 's favor by the jury, and, of course, the case 
stands hère on the questions of law presented on the record. 

[2] 1. The défendant, in this court, claims that the court below was 
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without Jurisdiction, and the plaintifï seeks to maintain the jurisdic- 
tion on thé ground of diversity of citizenship, and, alsç, on the ground 
that a fédéral question is involved, the suit being under a fédéral stat- 
ute. There is an averment that the "plaintifï résides in El Paso county, 
Tex.," but that averment is wholly insufKcient as an allégation of cit- 
izenship. To show the jurisdiction, as based on diversity of citizen- 
ship, the citizenship of the plaintifï should be alleged (not merely his 
résidence) and that the défendant corporation was incorporated under 
the laws of a state (naming the state) other than that of which the 
plaintifï is a citizen. 4 Ency. U. S. Sup. Ct. Reps. 939; Knight v. 
Lutcher & Moore Lumber Co., 136 Fed. 404, 69 C. C. A. 248. For the 
pétition to show jurisdiction under the Fédéral Employers' Liability 
Act, it should aver that the injuries to the employé were sustained 
while the company was engagea, and the employé was employed, in 
Interstate commerce. St. L. & San Francisco Ry. v. Seale, 229 U. S. 
156, 33 Sup. Ct. 651, 57 L. Ed. 1129. 

It may be that other parts of the record than the pétition show juris- 
dictional facts — a matter of no moment at présent, as the majority hâve 
reversed the judgment, and the pétition may be so amended below as to 
remove ail doubt as to jurisdictional averments. 

2. The évidence tended to show that the water glass, an appurte- 
nance or appliance of the engine and boiler, was out of order and 
leaking, and that the screen that is placed around the water glass for 
the protection of the fireman, which is also an appurtenance, was not 
secured in the proper manner ; that it should hâve been secured by set 
screws or lugs ; that one of the lugs or screws had corne out, and in 
its place a nail had been inserted ; that the nail was not a secure f asten- 
ing, but was loose, so that it could be pulled or pushed out by hand; 
and that the plaintifï was ignorant of the fact that the lug or screw had 
corne out and the nail had been substituted; that there had not been 
such inspection by the defendant's agents as to discover and repair the 
defect. The plaintiff's own testimony showed what occurred at the 
instant of the explosion: 

"When I saw the condition this glass was in, I thought I ought to flx It be- 
fore we left, so I reaclied for the steam valve wlth one hand and started to 
turn it off. I was in the position I hâve indlcated when I notlced a nail stick- 
ing through the screen around the water glass. I wondered what the nail was 
there for. It was a little In front of the glass. The screens are not attached 
to the water gauge permanently, but are attached so as to move back and 
forth. As I turned the valve with one hand and pulled the nail out with the 
other, the screen flew apart and the glass burst, causing the accident. The 
screen around the glass is Intended for the purpose of protecting the engineer 
and fireman. The screen shown me is as near a reproduction of the screen 
on the engine at the time of the accident as I could get. I hâve placed the 
gauge at about the height and position it was on the engine and hâve indl- 
cated the manner in which the nail was sticking in the screen. The screen ia 
fastened with lugs. It Is placed around the glass and clamped together, and 
in order to take it ofC or put it on, one haa to use both hands. The screen 
protects the fireman and engineer from flying glass when the water glass 
breaks. I could not see just exactly where the nail was, as it ran behind the 
glass. I dld not know that the nail was used for holding the screen together 
at the time I took it out, as ail I could see was the nail sticking through the 
screen in front of the glass. I could not say whether or not there was any 
danger in the nail being in the position I found it, though it possibly might 
hâve broken the glass ; but It had no business where it was." 
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[3] The opinion of the majority holds that the trial court erred in 
ref using to give charge No. 2, which is as f ollows : 

"You are Instructed that If you belleve from the évidence that the water 
Rhleld Incaslng the water gauge was fastened with a nall, and you belleve that 
the nail safely fastened it, so long as it was left alone, then, if you belleve 
from the évidence that the plaintifï was négligent in puUing out the nail wlth- 
out flrst turnlng off the steam valve and the water valve and opening the drain 
cock, you are Instructed to flnd for the défendant." 

The charge, in substance, is that, if the plaintiff was guilty of con- 
tributory négligence by the act described in the charge, "you are in- 
structed to find for the défendant." The eflfect of the charge was to 
instruct a verdict for the défendant if the plaintiff was guilty of con- 
tributory négligence. That the charge is so understood by this court 
is shown by its opinion that the charge "directly challenged the ques- 
tion of whether the plaintiff was guilty of négligence," etc. 

In Winfree v. Nor. Pac. Ry. Co., 227 U. S. 296, 302, 33 Sup. Ct. 
273, 274 (57 L. Ed. 518), the court said, in construing the act under 
which this suit is brought: "It introduced a new policy and quite 
radically changed the existing law." The most radical departure made 
by the statute from former rules is in the total abolition of the doc- 
trines of contributory négligence and assumption of risk, as formerly 
enforced by the courts, in ail cases embraced by the statute, where the 
violation of any fédéral statute enacted for the safety of employés 
contributed to the casualty upon which the suit is based. Sections 3 
and 4 of the act are as f ollows : 

"Sec. 3. That in ail actions hereafter brought against any such common 
carrier, by rallroad under or by vlrtue of any of the provisions of this act 
to recover damages for personal injuries to an employé, or where such in- 
juries hâve resulted in his death, the fact that the employé may hâve been 
guilty of contributory négligence shall not bar a recovery, but the damages 
shall be dlmlnished by the jury In proportion to the amount of négligence 
attributable to such employé: Provided, tUat no such employé who may be 
Injured or killed shall be held to hâve been guilty of contributory négli- 
gence in any case where the violation by such common carrier of any stat- 
ute enacted for the safety of employés contributed to the Injury or death of 
such employé. 

"Se6. 4. That in any action brought against any common carrier under or 
by vlrtue of any of the provisions of this act to recover damages for in- 
juries to, or the death of, any of Its employés, such employé shall not be 
held to hâve assumed the risks of his employment In any case where the 
violation by such common carrier of any statute enacted for the safety of em- 
ployés contributed to the injury or death of such employé." 35 Stat. 65, 66. 

Thèse sections prevent the défense of contributory négligence from 
completely barring any action properly brought under the act. That 
défense can go no further than to diminish the damages in propor- 
tion to the amount of négligence attributable to the employé. But 
the effect of the proviso to section 3 is that, in cases where the viola- 
tion by the carrier of any statute enacted for the safety of the em- 
ployés contributed to the injury, the employé shall not be held to be 
guilty of contributory négligence so as to diminish the damages. That 
distinction, however, need not be emphasized, for the charge the trial 
judge refused was not that the employé's contributory négligence di- 
minished the damages, but that it completely barred the action. The 
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instant suit, both by the pétition and the proof, is shown to charge 
the violation of a statute enacted for the safety of employés. The 
«tatute violated is one "to promote the safety of employés," etc., 
and the second section provides : 

"Sec. 2. That from and after the flrst day of July, nlneteen hundred and 
eleven, It shall be unlawful for any common carrier, Its officers or agents, 
subject to this act to use any locomotive englne propelled by steam power 
In moving Interstate or foreign traffic unless the boller of sald locomotive and 
appurtenances thereof are in proper condition and safe to operate in the 
service to which the same is put, that the same may be employed in the ac- 
tive service of such carrier in moving traffic wlthout unnecessary péril to life 
or llmb, and ail boilers shall be Inspected from tlme to time in aecordance 
wlth the provisions of thls Act, and be able to withstand such test or tests 
as may be prescribed in the rules and régulations hereinafter provided for." 
Act Feb. 17, 1911, c. 103, 36 Stat. 913 (U. S. Comp. St Supp. 1911, p. 1333). 

It seems plain that if the trial judge had given the instruction asked 
—that the négligent act described in the charge, if found to hâve been 
committed, entitled the défendant to a verdict — he would hâve disre- 
garded the statute under which the suit was brought, and which it 
was his duty to enforce. 

[4] 3. There can be no doubt that the defective condition of the 
appliances — the leaking of the water glass and the substitution of a 
nail for a set screw or lug in the screen — was the proximate cause of 
the accident. As to whether the négligence of the défendant in per- 
mitting such defects in its engine was the proximate cause of the in- 
jury was a question of fact in this case, and it was found in the af- 
firmative by the jury. The original wrong must be considered as 
reaching to the effect, and proximate to it. The original wrong was 
the furnishing to the plaintiff a defective and dangerous engine. 

"The question is not what cause was nearest in tlme or place to the catas- 
trophe. • • • The proximate cause Is the efficient cause, the one that 
necessarily sets the other causes in opération." Insurance Co. v. Boon, 95 
TJ. S. 117, 130 (24 L. Ed. 395). 

Defective appliances would not often cause injury to the servant 
unless he tried to use them. If he is guilty of contributory négli- 
gence in the use of them, in the absence of statutes abolishing or lim- 
iting that défense, it might be a bar to the action ; but that défense, 
as we hâve seen, is not permissible in this case. 

[5] 4. But if the controUing statutes be disregarded, the judgment 
cannot be reversed on the exception as taken, without disregarding 
the rules of procédure heretofore considered controlling. The bill of 
exceptions shows that the court was requested to give "the three fol- 
lowing spécial charges," copying them as numbered separately. The 
court gave the third charge, but refused to give those numbered 1 
and 2. The charge numbered 1, so far as the majority opinion shows, 
was properly refused, for it is not decided that it should hâve been 
given. The exception was taken to the refusai to give the two charges, 
Nos. 1 and 2. 

"And be it further remembered," the bill bf exceptions reads, "that the 
court refused to give spécial charges Nos. 1 and 2 so requested; and défend- 
ant excepted to the ruling of the court in refusing said spécial charges." 
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Under the rule, unless both charges were such as should hâve been 
given, the judgment should not be reversed for refusing thetn. 

"Where a gênerai exception is taken to the refusai of a séries of Instruc- 
tions, it will not be considered if any one of the propositions is unsoUnd." 
Union Pacific Hy. Co. v; CaUaghan, 161 U. S. 91, 95, 16 Sup. Ct 493, 495 
(40 L. Ed. 628); Newport News & Mississippi Valley Co. v. Pace, 158 U. S. 
36, 15 Sup. Ct 743, 39 L. Ed. 887; 2 Eney. U. S. Sup. Ct Reps. p. 101 and 
notes. 

It is only by disregarding this well-established rule that the judg- 
ment could be reversed. 



STIX, BAER & FULLER DRY GOODS CO. et al. V. AMERICAN 
PIANO CO.t 

(Circuit Court of Appeals, Elghth Circuit November 28, 1913.) 

No. 3953. 

1. Teade-Maeks and Tbade-Names (§ 73*) — Individual Names — Bight to 

Use. 

Where two grandsons of the original piano manufacturer, "William 
Knabe," transferred their interests in the corporation manufaeturing the 
original piano, and started a new corporation for the manufacture of 
pianos, they were entitled to use their own name in such business, under 
the rule that a family surname Is incapable of exclusive appropriation in 
trade. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
DIg. § 84; Dec. Dlg. § 73.»] 

2. Trade-Mabks and Teade-Names (§ 73*) — Famtlt Name — Use in Tbade. 

Where a family name bas become known in trade, the second user must 
not do anything to cause the public to bel levé that his article is that of 
the flrst manufacturer, or that he is the successor of the first manufac- 
turer, but must exercise care to prevent the public from so beUeving. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §84; Dec. Dlg. § 73.*] 

3. Trade-Maeks and Teade-Names (§ 73*) — Family Name — Dutt of Second 

Useb to Wabn. 

The duty of the second user of a family name to wam the public that 
his goods are not those of the flrst maker must not be pressée so far as 
to make It impracticable for the second user to employ his name In trade. 
Otherwise, the right whieh is granted under the law of trade-mark Is de- 
nied under the law of unfalr compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. § 84; Dec. Dlg. § 73.*] 

4. Trade-Mabks and_Tbade -Names (S 73*) — Not Patent Right — Unfaib 

Teade Compétition. 

The second user of a family name In trade may make an article whlch 
possesses ail the qualitles of the flrst manufacture, and may f reely so ad- 
vertise. It would be a grlevous perversion of the law of unfalr trade com- 
pétition to use its doctrines so as to convert a tràde-name into a patent 
right 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. § 84 ; Dec. Dig. § 73.*] 

•For otber cases see aame topic & § numbsib In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Reliearing denled May 4, 1914. 
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5. Trade-Mabks and Tbade-Names (§ 97*) — UisrAiE Teade CoMPEnTioN — 

INJUNCTION. 

Injunctions restralning the use of a famlly name in trade should be 
spécifie, and not so gênerai as to make the practical use of tlie name in 
trade impossible. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. |§ 110, 111; Dec. DIg. § 97.*] 

6. Tkadb-Marks and Teade-Names (§ 68*) — TJnlawfui, Compétition — Elé- 

ments. 

The essence of tlie wrong in unfair compétition conslsts in the sale of 
the goods of one manufacturer for those of another. It relates to the 
orlgln of manufacture, and not to the quallties of the goods. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79; Dec. Dig. § 68.*] 

7. Tkade-Mabks and Trade-Names (§ 97*) — TJnlawful Compétition — Use of 

Familt Name — Injunction. 

Grandsons of the original "Knabe," who founded the piano business of 
that name, having sold their interests in the corporation which succeeded 
to the original business, organized a new corporation under the name 
"Knabe Bros. Company," and contlnued manufacturing pianos. Injunc- 
tions were Issued compelling them to state that their pianos were not 
"original Knabes," and forblddlng them to make any oral or wrltten state- 
ment "calculated to Induce the public to belleve that the pianos manu- 
factured by them were Knabe pianos." Held, that the injunctions are 
too broad, beeause they deal, not with the origin of manufacture, but with 
the quallties of the instruments. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 110, 111 ; Dec. Dig. | 97.*] 

Appeal from the District Court of the United States for the East- 
crn District of Missouri ; David P. Dyer, Judge. 

Suit by the American Piano Company against the Stix, Baer & Ful- 
1er Dry Goods Company and others. From an order granting a pre- 
liminary injunction, défendants appeal. Modified and affirmed. 

William Knabe began the manufacture of the piano which has slnce become 
famous as the "Knabe" in the city of Baltimore, in 1837. Soon after he took 
hls two sons, Ernest and William II into partnership under the firm name of 
"Wm. Knabe & Co." The father died in 1864. The business was contlnued 
by members of his famlly under the same firm name ; Ernest Knabe becoming 
the head of the firm. In 18S9 the business was incorporated under the laws 
of Maryland, as "William Knahe & Company Manufacturing Company." In 
1908 the property of thls company, including trade-marks, trade-name, and 
good will, was transferred to the complainant, the American Piano Company, 
which was organized for the purpose of taklng over the business of the Knabe 
Company, and also that of Ohickering & Sons, of Boston, and the Foster, Arm- 
strong Company of Rochester. 

Ernest Knabe, Jr., and William Knabe III were the sons of Ernest Knabfr 
above named, and grandsons of William Knabe, the founder of the business. 
Thèse two men were taken into the factory in the late 80's, when they were 18 
years of âge, and trained by their father in the business of piano making, 
and the traditions of the famlly. Ernest Knabe died in 1894. Soon there- 
after Ernest, Jr., and William III bought out the interest of the other mem- 
bers of the famlly in the corporation and became its sole owners and Its ex- 
ecutive offlcers, and so contlnued until the transfer to complainant in 1908. 
At that time they also became respectively président and vice président of 
complainant, and contlnued in that position until they retlred from the com- 
pany in 1911. They then went to Cincinnati, Ohio, organized a corporation- 
under the laws of that state under the name of the Knabe Bros. Company, 
and engaged in the manufacture and sale of pianos. 

•For other cases see same topic & i ndmbeb in Dec. & Am. Digs. 19Cr7 to date, & Rep'r Indexes 
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Soon after the Knabe Bros. Company began business, the appellee flled its 
blU In the District Court for tlie Southern IMstrict of Ohlo, against it and its 
offieers, and prayed for a preliminary injunction restrainlng tliem from using 
the name "Knabe" either singly or In combination, upon pianos, in advertise- 
ments or otherwise, in the piano business. To this bill the défendant filed a 
cross-bill asking certain relief against the complainant. Upon the bearing 
the court issued an injunction restralning the Knabe Bros. Company from 
placing the words "Knabe Brothers" upon the fall-board or any conspicuous 
part of any piano manufactured or sold by them, but added the following lan- 
guage: "But this order shall not prevent Ernest J. Knabe, Jr., and William 
Knabe III from doing business under their own names or under the name of 
'Knabe Bros. Company,' or from stating that the piano of their, or defendant's 
manufacture, is made by, or under the supervision of Ernest J. Knabe, Jr., 
and William Knabe III." 

The court further enjoined the complainant In the case from displaying any 
Blgn or placard "contalning the statement that the Knabes of the présent gén- 
ération are still maklng the William Knabe Company piano, or are conneeted 
with the American Piano Company, or making any statement from which the 
inference of such connection may be fairly drawn. Although it may be per- 
mltted to State, if it so désire, that a grandson of William Knabe is still con- 
neeted with the making of the 'Knabe' piano." It further enjoined the com- 
plainant from "publishing that Ernest J. Knabe, Jr., or Wm. Knabe III hâve 
any connection with the American Piano Company." 

Controversies arose as to the rlghts of the défendants under this Injunction, 
and upon a subséquent application the court, for the guldance of the parties, 
made an order requlring défendant to place on the fall-boards of its pianos the 
following language: 

"The Knabe Bros. Company. 

"This piano is not an Original 'Knabe' but Is made under the supervision of 
E. J. and Wm. Knabe III, grandsons of the original Wm. Knabe I." 

No appeal has been taken from this order. 

The appellant hère, the défendant below, Stix, Baer & Fuller Dry Goods 
Company, conducts a large department store in the City of St. Louis. In 1912, 
It entered into contract with the Knabe Bros. Company, to sell their pianos, 
and to make them the leader in that Une of trade. In promotlng this busi- 
ness it advertised extensively in the papers of St Louis, and some other trade 
joumals. In December, 1912, the American Piano Company flled the présent 
bill against the above-named appellant, and also against the Knabe Bros. 
Company and Ernest J. Knabe, Jr., and William Knabe III, setting forth 
the above facts and charging in particular that the advertlsements were 
calculated to palm off defendant's pianos as complainant's, and also to cause 
the public to bviieve that défendants were the successors in business of the 
Baltimore concerns. Process was served upon the Stix, Baer & Fuller Co. 
alone, but the Knabe Bros. Company afterwards entered its appearance in 
the case and participa ted in its défense. The bill was supplemented by af- 
fidavlts, and upon this showlng complainant moved the trial court for a 
preliminary injunction. At the hearing counter affldavlts were presented 
on behalf of the défendant. The trial court Issued an injunction as prayed 
in the bill. It is gênerai in its terms, enjoinlng the défendants "from mak- 
lng any oral représentation or using or permltting to be used in connec- 
tion with the sale of pianos, in any catalogue, placard, clrcular, advertise- 
ment, or otherwise, descriptive of pianos manufactured by the Knabe Bros. 
Company, any statement or représentation calculated to Induce the public to 
believe that the pianos manufactured by the said défendant, the Knabe Bros. 
Company, and sold or offered for sale by said the Knabe Bros. Company, 
or said défendants, Stix, Baer & Fuller Dry Goods Company, are Knabe Pi- 
anos." The court further found that the advertlsements publlshed by the Dry 
Goods Company were calculated to Induce the forbldden belief on the part of 
the public and enjoined the défendants "from again or further maklng, using 
or issuing the said advertlsements In the same or substantlaUy the same form." 
The présent appeal is brought to review that order. 

211 F.— 18 



274 211 FEDERAL BBPOKÏBE 

Gilbert Bettman, of Cincinnati, Ohio, and William S. Bedal, of St. 
Louis, Mo. (Edward C. Eliot, of St. Louis, Mo., on the brief), for ap- 
pellants. 

Frederick N. Judson and J. Porter Henry, both of St. Louis, Mo, 
(John F. Green, of St. Louis, Mo., and Masten & Nichols, of New 
York City, on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge (after stating the facts as above). This 
case is closely parallel with the Hall Safe Cases, reported in 208 U. 
S. 267, 28 Sup. Ct. 288, 52 L. Ed. 481, and 208 U. S. 554, 28 Sup. Ct. 
350, 52 L. Ed. 616. There is this distinction : The présent case con- 
cerns pianos, an article used in the fine art of music, and hence the Per- 
sonal genius of the maker would be a larger élément than manufactur- 
ing and business organization in producing trade réputation. In the 
safe business the latter éléments would be controUing. Hère, as in the 
Hall Cases, there is nothing in the connection of the individual défend- 
ants with the Wm. Knabe & Co. Manufacturing Company or its sale 
to complainant, which restricts or estops them from using their names 
in the piano business. 

[1] Ernest J. Knabe, Jr., and William Knabe III hâve a peculiar 
right to use the name "Knabe" in their trade. They are not pirates. 
They hâve not corne into the piano business from some other field for 
the purpose of stealing a good name. They were bred and trained to 
the business and bave known no other calling throughout their lives. 
They are the only living descendants of the nian who made the Knabe 
piano famous, who now bear the name Knabe. They were associated 
with those founders in the production of the piano, and acquired their 
skill and traditions. They hâve the right to use their name in trade and 
State thèse facts. So said the Suprême Court in the Hall Safe Cases : 

"With such explanation the défendants may use the Hall's name, and, if it 
llkes, may .say that they are sons of the first Hall, and brought up in their 
business by him, and otherwise may state the facts." 

[2, 3] It is now settled beyond controversy that a family surname is 
incapable of exclusive appropriation in trade. The right of every man 
to use his own name in his business was declared in the law before the 
modem doctrine of unfair trade compétition had arisen. It is part of 
the law of trade-mark. The subject may therefore be properly ap- 
proached from that side. If, however, the name bas previously be- 
come well known in trade, the second comer uses it subject to three 
important restrictions: (1) He may not affirmatively do anything to 
cause the public to believe that his article is made by the first manufac- 
turer. (2) He must exercise reasonable care to prevent the public 
from 50 believing. (3) He must exercise reasonable care to prevent 
the public from believing that he is the successor in business of the 
first manufacturer. This duty to warn, however, must, not be pressed 
so fàr as to make it impracticable for the second comer to use his 
name in trade. Otherwise we destroy under the law of unfair trade 
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compétition the very right which we hâve saved under the law of 
trade-mark. 

[4, 6] As to marks upon individual instruments, the inscription pre- 
scribed by the court in , Ohio granted complainant the f ull measure of 
relief to which it is entitled. In fact, the court went further than some 
courts hâve been wilhng to go. L. E. Waterman & Co. v. Modem 
Pen Co., 197 Fed. 534, 117 C. C. A. 30. This case décides that the 
word "original," in a similar inscription, tended "to characterize the 
defendant's product as inferior to that oif the complainant, and is un- 
duly prejudicial to it," and modified the decree of the trial court so as 
to correct this impression. If the word "original" in the sentence, 
"This piano is not an original Knabe," means that the instrument is 
not made by the American Piano Company, or any of its predecessors 
in business, it does not go beyond the protection to which complainant 
is entitled. But the word is susceptible of another interprétation. It 
may mean that défendants' piano does not employ the qualities of the 
piano which had become famous under the name "Knabe." Given 
that meaning it is highly prejudicial to the défendants' rights, for it 
must be borne in mind that no part of the Knabe piano is covered by 
a patent. The défendants hâve the right to make that instrument, 
and to endeavor to cause the public to believe that their pianos embody 
ail the excellencies of the pianos made at Baltimore. They may not 
represent that their piano is made by the complainant, or its predeces- 
sor, or that they are the successors in business of complainant or its 
predecessors. Observing thèse restrictions, however, they may state that 
they hâve embodied in their instrument ail the skill and genius of the 
original makers of Knabe pianos. It would be a grievous perversion 
of the law of unfair trade compétition to use its doctrines so as to con- 
vert a trade-name into a patent right and thus give to it "a monopoly 
more effective than that of the obtainable patent in the ratio of eternity 
to 17 years." Pope Automatic Merchandising Co. v. McCrum-Howell 
Co., 191 Fed. 979, 982, 112 C. C. A. 391, 40 L. R. A. (N. S.) 463 (Baker, 
J.). Much of the argument in appellee's brief, and, indeed, some lan- 
guage of the courts, tend to this conclusion. It is said that there is and 
can be only one Knabe. Judge Hollister, in his opinion in the case in 
the Southern District of Ohio, speaking of the words "Knabe Bros., 
Cincinnati," at first used on the f all-board of defendant's pianos, said : 
"The name indicates that it is a Knabe piano. It is not a Knabe piano." 
If such expressions mean that there can be only one Knabe piano made 
by complainant or its predecessor in business, the statement is an ob- 
vions truism ; but if they mean that no one else has the right to make 
and sell a piano which embodies every feature of the piano made by 
complainant and its predecessor in interest, and also induce the public 
to believe that the second piano embodies ail the excellencies of the 
first, then the statement goes beyond the law as it is now established 
by the highest court. Complainant hère is presented, to some extent, 
with the same difficulties as the plaintiflf in White v. Trowbridge, 216 
Pa. 11, 22, 64 Atl. 862, 866 (cited in the Hall Safe Case, 208 U. S. 
559, 28 Sup. Ct. 350, 52 L. Ed. 616), where the court says: 

"In fact, thfy real difficulty In this case is that the plaintlfEs hâve reason to 
fear, not that the public will be deceived, but that If the fact becomes known 
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that the défendant Is engagea in the same business the public wlll purposely 
purchase the goods made by him for the reason that he was and is the orig- 
Inator" of the article. 

Against this difïïculty however, complainant is entitled to no aid f rom 
the courts. 

The bill sets up a right to the word "Knabe" as a registered trade- 
mark. But the word being incapable of use as a trade-mark, the claim 
seems to hâve been abandoned at the trial, and in this court. In the 
affidavits some attempt is made to show improper oral representationc. 
This évidence, however, is so feeble and untrustworthy that it would 
not entitle the complainant to relief. The case must therefore stand 
hère, as it stood in the trial court, upon the advertisements. The trial 
court was justified in holding that thèse violate the rights of complain- 
ant, and fall short in pérforming the duty of the défendant to warn. 
We are of the opinion, however, that the injunction is subject to two 
objections: (1) Its language is too gênerai. (2) Its restraint is too 
broad. 

[5] In the generality of the language the order falls under the same 
condamnation as the Suprême Court imposed upon similar decrees of 
the trial court in the Hall Cases. Business cannot be conducted under 
a suspended sword. The manufacturer must dépend upon sales agen- 
cies in disposing of his product. In a field where compétition is so 
fierce as in the piano business, no agent will undertake the sale of an 
instrument if he is likely to be haled into court and possibly subjected 
to punishment for contempt for violating an injunction whose language 
is so gênerai as as leave the acts which will constitute its violation open 
to serious doubt. Neither ought a court of equity to clothe an angry 
litigant with a writ which will enable him to keep his competitor and 
the subagents of his competitor, in terror of a proceeding for contempt 
because of the indefiniteness of the injunction. Business cannot be 
carried on under such conditions. Courts of late hâve shown a keen 
appréciation of this hardship, and hâve formulated their injunctions 
in such cases in spécifie terms. L. E. Waterman & Co. v. Modem 
Pen Co., 197 Fed. 534, 117 C. C. A. 30; G. & C. Merriam & Co. v. 
Saalfield, 198 Fed. 369, 378, 117 C. C. A. 245; Dr. A. Reed Cushion 
Shoe Co. v. Frew, 162 Fed. 887, 89 C. C. A. 577; Herring-Hall Safe 
Co. V. Hall's Safe Co., 208 U. S. 554, 560, 28 Sup. Ct. 350, 52 h. Ed. 
616. 

In the advertisements we think defendant's zeal as an advertiser got 
the better of its duty as a warner. The facts which it was bound to 
point out are pointed out feebly and indirectly, and are involved in 
other language likely to cause the public to believe that its pianos were 
made by the complainant or its predecessors, or that défendant was 
the successor in business of complainant, or its predecessors. When it 
cornes to pérforming its duty to warn, défendant should lay aside its 
character as an advertiser and direct its attention and the attention of 
the public unequivocally to the three facts specified above. It may be 
that in pérforming this duty défendant will be compelled to advertise 
complainant's business. That is because the différence between two 
things cannot be pointed out without bringing both things clearly be- 
fore the mind. The différence between complainant's manufacture and 



BnX, BAEB 4 FULLEE D. GOODS CO. T. AMEBIOAN PIANO CO. 277 

defendant's requires that both manufactures be présentée! clearly and 
explicitly. Défendants' duty to the public and to the complainant can 
be performed in no other way. It should assume this burden and not 
dodge it or equivocate. Its own trade welfare as well as justice to the 
complainant, demands the faithful performance of this duty. 

FoUowing the direction in the Hall Safe Case, 208 U. S. 560, 28 Sup. 
Ct. 350, 52 L. Ed. 616, we think the decree should hâve run substan- 
tially as f ollows : 

"The défendants are restralned and enjolned from uslng the name 'Knabe' 
(either alone or in combinatlon In corporate name), in clrculars, catalogues or 
advertisements, unless accompanied by Information that défendant is not the 
original William Knabe & Co., or William Knabe & Co. Manufacturing Com- 
pany, or the successor to either, and that défendants' pianos are not the 
product of the last named concerns or thelr successor, the American Piano 
Company. 

"It is further ordered and decreed that for the purpose of dlstlngulshing de- 
fendants' manufacture from eomplainant's, the défendants shall Insert in 
thelr circulars, catalogues and advertisements, a notice substantially as fol- 
lows, and in form as conspicuous as the body of such circulars, catalogues or 
advertisements: 

"Notice. 

"The Knabe piano was made from 1837 to 1889, at Baltimore, by William 
Knabe & Co. In 1889 this firm was incorporated as William Knabe & Co. 
Manufacturing Company, and contlnued under that name until 1908, when it 
sold ail its property, good wlU, and trade-name to the American Piano Com- 
pany, whlch bas since been, and now is, carrying on said business at Balti- 
more. 

"Ernest J. Knabe, Jr., and William Knabe III learned the business from 
thelr father, Ernest Knabe, who had charge of it from 1864 to 1894. They 
were président and vice président of the above companies from 1898 to 1911. 
In the latter year they withdrew from the American Piano Company and or- 
ganized the Knabe Bros. Company, and began making pianos in Cincinnati. 

"The piano made at Baltimore has been, and now is, known to the trade as 
the 'Knabe' or 'William Knabe & Co.' piano. The piano of the Knabe Bros. 
Company Is named 'The Knabe Bros.' piano. It is a new manufacture, and 
has no connection with the pianos made at Baltimore. 

"The défendant shall also print the above notice on paper at least 18 inches 
by 2 feet in size, and frame the same, and place one such notice upon thelr 
pianos in ail salesrooms in wliich the same are offered for sale." 

Oral représentations, while not required to be as explicit as those 
in writing, should be in harmony with the provisions of the above de- 
cree. 

The notice, when formulated, should appear in identically the 
same language in ail advertisements, catalogues, and circulars. In that 
way the public will be both warned and instructed. 

In connection with the above notice, défendant should be at liberty 
to State fully the whole truth in regard to its manufacture and that of 
complainant. It may explain to the public that Ernest J. Knabe, Jr., 
and William Knabe III are the only descendants of the original f ound- 
ers of the Knabe piano business, bearing the name Knabe, now engaged 
in that trade. They may point out fully how the business was built 
up by their grandfather, father and themselves, and how they received 
their training and éducation under their father. They may likewise 
point out, if that is the fact, that many of the skilled mechanics who 
were engaged in the business at Baltimore, hâve joined them at Cin- 
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cinnati, and otherwise point out any fact which will be favorable to- 
their instrument, and unfavorable to that of complainant. Such ad- 
vertising does not tend to confuse the public mind as to the différence 
between défendants' manufacture and complainant's, but simply to give 
the impression that défendants' instrument is superior to the piano 
now made by the complainant. The défendants hâve the undoubted 
right as a part of the law of trade compétition, to create that im- 
pression. 

We corne next to the second objection to the order of the trial court 
that its restraint is broader than complainant's right. It enjoins de- 
fendants from making "any statement or représentation calculated ta 
induce the public to believe that the pianos manufactured by the Knabe 
Bros. Company are Knabe pianos." The words "Knabe pianos" as 
hère used, hâve the same duplicity as the term "original" above dis- 
cussed. They may mean pianos manufactured by complainant and its 
predecessors at Baltimore. With that significance the injunction does 
not extend beyond complainant's rights. But thèse words hâve another 
meaning. According to that they point to a piano having certain qual- 
ities — a peculiar scale, sounding board, lyre and acoustic properties — 
the éléments which gave the Knabe piano its individuality among pi- 
anos. To the public the words "Knabe piano" meant chiefly an instru- 
ment possessing thèse qualities. Until défendants began business there 
had been only one maker of thèse pianos, and it is probable that the 
public knew little if anything of 'complainant or its predecessors. It 
was the kind of instrument, and not the maker, to which public notice 
had thus far been directed. Défendants hâve the same right as com- 
plainant to embody in their instrument thèse distinctive features of the 
Knabe piano, and to advertise to the public that they hâve done so. 
Note the things which Mr. Justice Holmes, speaking for the court in 
the Hall Safe Cases, said défendants hère might say in connection with 
their piano trade. They may say that they are the sons and grandsons 
of the founders of the Knabe piano. But this statement, when made 
in défendants' piano business, is clearly "calculated to induce the pub- 
lic to believe" that défendants' instruments are "Knabe pianos" in the 
sensé that they embody their excellent qualities. Défendants may show 
that they were trained by their father in the art of making the Knabe, 
and that they themselves had charge of the business for years. Hard- 
ly anything, however, could be better "calculated to induce the public 
to believe" that the pianos which they are now making, embody the 
distinctive features of the Knabe. The vice of the injunction is that 
it is not leveled directly at forbidding the défendants from representing 
the pianos manufactured by them, to hâve been manufactured by com- 
plainant or its predecessors. It is only necessary to compare the order 
appealed from with the order of the Suprême Court in the Hall Safe 
Case, to see how far the former départs from correct principle. The 
Halls were restrained from using their name in the safe business un- 
less accompanied by information: (1) That défendant is not the orig- 
inal Hall's Safe & Lock Company, or its successors; or, (2) That its 
safe is not the product of the last-named company or its successor. It 
is palming ofï the article made by défendant as having been made by 
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complainant which constitutes the wrong of unfair compétition. Such 
has been the uniform holding of the Suprême Court. 

"Relief in such cases Is granted only where the défendant * • • repre- 
sents to the public that the goods sold by him are those manufactured or pro- 
duced by the plalntlff, thus palming offl his goods for those of a différent manu- 
facture." 

This language from the earliest case (Goodyear Co. v. Goodyear 
Rubber Co., 128 U. S. 598, 604, 9 Sup. Ct. 166, 32 L. Ed. 535) is sub- 
stantially the same as that f ound in the latest : 

"The essence of the wrong in unfair compétition conslsts in the sale of the 
goods of one manufacture or vendor for those of another." House Scale Co. 
V. Wyckoff, Seamans & Benedict, 198 U. S. 118, 140, 25 Sup. Ct. 609, 614 (49 
L. Ed. 972). 

The wrong consisting of misrepresentation as to the origin of manu- 
facture, the injunction should be leveled directly at that wrong, and 
not be expressed in equivocal language so as to enable complainant to 
say that défendants may not make any statement calculated to induce 
the public to believe that their instruments embody the merits of the 
Knabe pianos. 

p ] In the trade conflict between thèse parties complainant has pow- 
erful advantages. It has succeeded to the manufacturing plant, the 
skilled workmen, and the long-established business connections which 
hâve created the Knabe ^iano, given it its good name, and placed it in 
every community where such instruments are used. It also has exclu- 
sive right to use the name Knabe in trade, without qualification or ex- 
planation. Thèse are advantages which will be potent in convincing the 
public that the pianos made by complainant are superior to the instru- 
ments of any other maker who attempts to build a piano possessing the 
qualities of a Knabe. On the other hand, notwithstanding the teaching 
of some scientists that acquired talents do not pass by heredity, most of 
mankind probably still believe that they do ; and défendants hâve the 
right to appeal to that belief and urge that they hâve inherited the 
genius of their father and grandfather. They may claim that thèse 
talents hâve passed to them not only by blood, but by the years of 
training which they received under their father's tuition. They may 
also relate that they had exclusive charge of the business of mâking 
the Knabe piano for thirteen years, and maintained its excellence and 
enhanced its good name. In the trade conflict, based upon thèse op- 
posing arguments, the courts ought to hold an even hand, and not 
formulate their writs in such language that either party can make a 
wrongful use of them as a part of the weapons of trade. 

It seems scarcely necessary to say that nothing donc in this suit can 
in any way affect any decree entered in the suit in the Southern dis- 
trict of Ohio. 

The trial court is directed to modify its order so as to conform to the 
views hère expressed. Neither party shall recover costs in this court. 
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COPPER RIVER & N. W. RY. CO. et al. v. REEDER. 

(Circuit Court of Appeals, Ninth Circuit. February 2, 1914.) 

No. 2299. 

1. Appeal and Eerob (§ 522*) — Record — Fokm. 

Where the record contalned so-called minutes of the trial, includlng mo- 
tions for a nonsult and for a directed verdict, foUowed by a so-called 
transcript of tlie testimony, commencing witli tlie usual form of introduc- 
tion to a MU of exceptions, and followed by a certiflcate, settling, allow- 
Ing, and certifying it as a bill of exceptions, and a certiflcate to tlie bill 
of exceptions, the motions for a nonsuit and for a directed verdict were 
not a part of the bill of exceptions. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 2367- 
2371; Dec. Dig, §522.*] 

2. Exceptions, Bill of (§ 56*) — Record — Authentication. 

Where, though motions for a nonsult and a directed verdict were ap- 
parently flled vi'lth the proceedings during the course of the trial, the va- 
lidlty of the court's rullngs thereon and the allowance of exceptions 
thereto were not authenticated by the trial judge, they could not be treated 
as a bill of exceptions, especially where no testimony accompanied them. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. §§ 94- 
96; Dec. Dig. § 56.*] 

3. Exceptions, Bill of (§ 20*) — Porm of Bill. 

Under Code Civ. Proc. Alaska, § 220, deflnlng an exception as an objec- 
tion taken at the trial to a décision upon a matter of law, section 221, 
providing that the point of the exception shall be particularly stated, and 
may be delivered in writing to the judge or entered in his minutes, and 
section 223, providing that the statement of the exception when settled 
and allowed shall be signed by the judge, Sied with the clerk, and taken 
to be a part of the record, such a statement constitutes a "bill of excep- 
tions." 

lEd. Note. — For other cases, see Exceptions, Bill of. Cent. Dig. §§ 21- 
28 ; Dec. Dlg. § 20.* 

For other définitions, see Words and Phrases, vol. 1, pp. 783, 784.] 

4. Exceptions, Bill of (§ 56*) — Authentication — Necessity or Seal. 

Under such sections a bill of exceptions is sufflciently authenticated by 
the trial judge's signature without the seal of the court or Judge. 

[Ed. Note.— For other cases, see Exceptions, Bill of. Cent Dig. §§ 94- 
96; Dec. Dig. § 56.*] 

5. Exceptions, Bill of (§ 24*) — Scope and Contents. 

A bill of exceptions may be perfected, settled, and allowed, Involving but 
a single point, or more than one bill may be allowed in a single case, or 
ail the points relied upon may be incorporated in a single bill. 

[Ed. Note. — For other cases, see Exceptions, Bill of. Cent. Dig. § 31; 
Dec. Dig. § 24.*] 

6. Appeal and Errob (§ 181*) — Réservation of Gbounds or Review — Objec- 

tions AND Exceptions. 

In order that a party may avall himself of an alleged error committed 
at the trial of an action at law in an appellate tribunal, the objection 
must be made, the ruling of the court had, and the exception saved at the 
time of the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1141- 
1151, 1157, 1158, 1160; Dec. Dlg. § 181.*] 

7. Exceptions, Bill or (§ 56*) — Record — Authentication. 

Where the record contalned a bill of exceptions followed by a certiflcate 
settling, allowing, and certifying it, and a certiflcate to the bill of excep- 

*Far other cases see same topjc & S nttmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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tlons, foUowIng which were requested Instructions, exceptions to thé In- 
structions, the verdict, motions for a new trial, the order denying such 
motions, the judgment, the orders allowing a writ of errer, including the 
assignments of error and citation following whlch the certlflcates and al- 
lowance of the bill of exceptions were again printed, they added nothing 
to the authentleatlon of the matters following the bill of exceptions. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dlg. §§ &4- 
96 ; Dec. Dlg. § 56.*] 

8. Appeal and Ekeoe (§ 272*) — Resebvation of Grounds of Review — Objec- 
tions AND Exceptions. 

Where the record showed the allowance, on May 5th, of exceptions to 
the instructions in a case, the trial of which ended on April 26th, and did 
not show that the exceptions were saved prlor to May 5th, or that they 
were saved at the trial, they could not be considered. 

[Ed. Note. — Fop other cases, see Appeal and Error, Cent. Dlg. §§ 1611- 
1619; Dec. Dlg. § 272.*] 

B. Appeal and Ekeor (§ 701*) — Contents — Incobpobation of Evidence. 

A bill of exceptions, complainlng of instructions, could not be consid- 
ered, where it contained no évidence from whlch It could be determined 
whether they were proper or Improper. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 2933- 
2935 ; Dec. Dlg. § 701.*] 

10. Appeal and Eeeor (§ 671*) — Contents — Incorporation of Evidence. 

Where separate bllls of exceptions are settled and allowed in the same 
case, each must be complète In itself, and the évidence contained in one 
bill cannot be considered in reviewlng the matters complained of in an- 
other bill. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 2867- 
2872; Dec. Dlg. § 671.*] 

11. New Teial (§§ 68, 76*) — Discrétion of Couet. 

A motion for a new trial for insufficiency of the évidence, or excesslve- 
ness of the damages is addressed to the Sound discrétion of the trial court. 

[Ed. Note.— For other cases, see New Trial, Cent Dlg. §§ 135-140, 153- 
156 ; Dec. Dig. §§ 68, 76.*] 

12. Appeal and Ebbos (§ 938*) — Allowance and Settlemknt. 

Where the record did not show why a bill of exceptions was settled, 
allowed, and certified by a judge other than the trial judge, It would be 
assumed that a sufficlent reason existed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. |§ 3795- 
3803 ; Dec. Dig. § 938.*] 

13. Appeal and Eeeor (§ 694*) — Récitals that All Evidence is Ircluded. 

A déniai of motions for a nonsuit and a directed verdict could not be 
reviewed, where the certlflcate of the judge settllng and certifying the bill 
of exceptions contained no statement that the blU contained »U the tes- 
tlmony given at the trial or bearlng upon such motions, thougb the bill 
contained a statement by the stenographer that It was a f uU and correct 
transcript of the shorthand notes taken at the trial, slnce the verlty of 
the extended transcript must be authenticated by the trial judg» under 
his own hand, especially as the bill mlght contain a full and correc*-- tran- 
script of the shorthand notes, and yet not comprise all the testimony in 
the case. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 2910, 
2915; Dec. Dlg. § 694.*] 

*Fer other caseï sm aame topic & S nvmbbb in Dec. & Am. BIgs. 1907 to date, & Rep'r Ip<v>xes 
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14. EviDENCB (§ 353*) — Actions for Injueies. 

Where, In an employê's action for Injuries défendant denled the alléga- 
tion of the complalnt that it was a common carrier, bllls of lading having 
some tendency, though slight, to establish thls fact were properly admitted. 
[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 1404^-1428, 1430, 
1431 ; Dec. Dlg. § 353.*] 

In Error to District Court of the United States for the Third Divi- 
sion of the Territory of Alaska ; Peter D. Overfield, Judge. 

Action by Daniel S. Reeder against the Copper River & Northwest- 
ern Railway Company and another. Judgment for plaintifï, and de- 
fendants bring error. Affirmed. 

W. H. Bogie, Carroll B. Graves, F. T. Merritt, and Laurence Bogie, 
ail of Seattle, Wash., for plaintiffs in error. 

J. H. Cobb, of Juneau, Alaska, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. The plaintiffs in error were de- 
fendants below. A judgment was rendered against them, and in favor 
of the défendant in error, from which this writ is prosecuted. The 
action was for damages on account of personal injuries sustained by 
plaintiff, occasioned by the breaking down of the roof of the tunnel 
in which he was at work, thus permitting the timbers and earth and 
gravel to be precipitated upon him. 

The complaint allèges that the défendants were doing business as 
common carriers ; that plaintiff was in their employ at the time, name- 
ly, August 7, 1911, and was at work upon the line of railway extending 
from Cordova up the Copper river into the interior of Alaska. It is 
then further alleged that the accident by which plaintiff was injured 
as aforesaid was caused by the négligent failure of the défendants to 
f urnish the plaintiff with a reasonably saf e place to work ; that said 
place was unsafe and dangerous by reason of the négligent failure of 
the défendants to suitably timber said tunnel and protect the workmen 
employed therein from the danger of cave-ins, and the f alling of mate- 
rial constituting the roof of the bore thereof , ail of which was known 
to the défendants, or by the use of reasonable diligence could hâve been 
so known, but was unknown to the plaintiff. 

Défendants answered separately. The Copper River & Northwest- 
ern Railway Company admits that at the time it was doing business as 
a common carrier, but dénies that the plaintiff was in its employ. The 
Katalla Company dénies that it was doing business at the time as a 
common carrier, but admits that plaintiff was in its employ. Both de- 
ny the allégations of négligence. Both interpose two separate défens- 
es: First, that the plaintiff assumed the risk; and, second, tliat the 
injury was caused by the neghgence of a fellow servant. 

The record as it cornes hère contains what are denominated "Min- 
utes of Trial." Under this head are fourrd minutes of the impaneling 
of the jury, of the swearing of certain witnesses, riaming them, of the 
introduction of certain exhibits, of the filing of a motion for nonsuit 

•For otlier cases see same topic & 5 numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indftxe» 



COPPBK KIVEB * N. W. ET. OO. V. BBEDEB 283 

at the close of plaintiff's case on the part of the Katâlla Company, and 
also on the part of the Copper River & Northwestern Railway Com- 
pany, and at the close of ail the testimony a motion on the part of each 
for a directed verdict, of the déniai of each of thèse motions and al- 
lowance of exceptions to the ruling of the court. Thèse motions are 
then set out in fuU, and ail appear to hâve been filed April 25, 1913. 
Under the same title, "Minutes of Trial," it appears that on April 
26th arguments of counsel were had, and the jury, having retired for 
délibération, in due time returned a verdict, which verdict is set out 
in the record. 

Thereafter the record contains what is styled "Transcript of Tes- 
timony," etc. Af t'cr entitling the cause, the record recites : 

"Be it remembered that the above-entitled cause came on duly and regu- 
larly to be heard * • • on Thursday, the 24th day of April, 1913, at 10 
o'clock a. m., before the Honorable Peter D. Overfleld, Judge of said court 
and a jury" 

— in the usual f orm of introduction to a bill of exceptions. Thereafter 
the record contains the examination of some of the jurors and the rul- 
ing of the court touching their competency to sit, some exceptions be- 
ing reserved. Then f ollows what appears to be the testimony of the 
witnesses. At the close of plaintiff's testimony, and when the plaintiff 
liad rested his case, the record shows that the défendants each filed a 
separate motion for a nonsuit, which motions were argued, and non- 
suit refused by the court, and exceptions were allowed. Thereafter 
follows the testimony of the défendants. At the close of the case the 
record shows that the défendants filed separate motions for a directed 
verdict. Thèse motions, after argument, were denied, and exceptions 
allowed. Then foUow the instructions of the court, and thereafter 
are appended, as appears f rom the record, two certificates of Fred M. 
Brown, Judge, one settling, allowing, and certifying the bill of ex- 
ceptions, and the other entitled "Certificate to Bill of Exceptions." 
Thereafter the transcript of record contains plaintiff's requests for 
instructions in two items of the same désignation, instructions re- 
quested by Copper River & Northwestern Railway Company, instruc- 
tions requested by Katalla Company, and défendants' exceptions to 
the court's instructions to the jury. Under this head there appear 21 
exceptions, and at the f oot thereof this récital : 

"Exceptions allowed this the 5th day of May, A. D. 1913. Peter D. Over- 
fleld, Judge." 

FoUowing this are the verdict and motions for a new trial on the part 
of each of the défendants, order denying motions for new trial, and 
the judgment. Then follow the usual orders attending the allowance 
of a writ of error, including the assignments of error and citation. To 
ail this are again appended the two orders, one allowing, settling and 
certifying bill of exceptions, and the other entitled "Certificate to Bill 
of Exceptions." Thereafter appear transcripts of exhibits, supposedly 
such as were introduced in évidence. 

The défendant in error has filed a motion hère to strike from the 
transcript the motions of the Katalla Company and the Copper River 
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& Northwestern Railway Company for nonsuit and directed verdict, 
for the reason that they are not embodied in the bill of exceptions, and, 
further, for the same reason, to strike from such transcript plaintifï's 
requests for instructions, instructions requested by both the Copper 
River & Northwestern Railway Company and the Katalla Company, 
and their exceptions to the court's instructions, also the motion for a 
new trial made on behalf of each of said companies. The défendant 
in error also moves the court to strike from the transcript the document 
or paper entitled "Transcript of Testimony," etc., for the reason that 
said transcript, although intended as a bill of exceptions, is not signed 
by the judge of the court below, or otherwise properly authenticated 
so as to become a part of the record on writ of error. 

[1,2] The first questions to be disposed of arise upon the motion 
to strike parts of the transcript of record because not incorporated in 
the bill of exceptions. The motions for a nonsuit and for a directed 
verdict are clearly not so incorporated. While they appear to hâve 
been filed with the proceedings during the course of the trial, the 
verity of the court's rulings respecting them, and the allowance of 
the exceptions, is not authenticated by the judge, and they cannot with- 
in themselves be termed a bill of exceptions, or treated as such. Fur- 
thermore, standing by themselves, they are wholly futile in bringing 
error to this court because no testimony accompanies them, and, with- 
out the testimony, no error can be made to appear touching the ruling 
of the court conceming them. The motion to strike as to thèse mo- 
tions must be allowed. 

Neither is any part of the record following the first two certificates 
of the judge, settling, allowing, identifying, and certifying the pur- 
ported bill of exceptions, the first contained in the record, a part of 
such bill. We say "purported" to distinguish this from the supposed 
bill of exceptions contained further on in the record, now to be noted. 

[3,4] It seems to be the contention of counsel for plaintiff in er- 
ror that the requested instructions of the two défendant companies, 
together with the 21 exceptions noted thereto, and the allowance of 
such exceptions by the judge, constitute within themselves a bill of 
exceptions, and should be so treated. This contention is based upon 
the provisions of the Alaska Code, citing sections 1053 and 1055 of 
the Compiled Laws of the territory of Alaska. Thèse statutes are 
sections 221 and 223 of the Civil Code of Procédure adopted by Con- 
gress. 1 Fédéral Statutes Annotated, page 92. Section 221 provides 
that: 

"The point of the exception shall be particularly stated, and may be deliv- 
ered, in vvriting, to the judge or entered in his minutes, and at the time or 
afterwards be corrected until made conformable to the truttu" 

And section 223 that: 

"The statement of the exception, when settled and allowed, shall be signed 
by the judge and filed with the clerk, and thereafter it shall be deemed and 
taken to be a part of the record of the cause." 

In this relation it should be noted that "an exception" is defined by 
section 220 as: 
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"An objection taken at the trial to a décision upon a matter of law, wlietlier 
«uch trial be by jury or court, and whether the décision be made during the 
formation of a jury, or in the admission of évidence, or In the charge to the 
jury, or at any other tlme from the calling of the action for trial to the ren- 
dering of the verdict or décision." 

Thèse sections are taken bodily from the Oregon Code, and con- 
template that the exceptions shall be taken at the trial and may be 
delivered in writing to the judge or entered in his minutes. Such a 
statement and exception, when settled and allowed by the judge and 
signed by him and filed with the clerk, shall be deemed and taken to 
be a part of the record. Such a statement, made in conformity with 
the Code, would by statutory intendment constitute a bill of excep- 
tions. Under this Code, as under the Revised Statutes of the United 
States, a bill of exceptions is to be deemed sufficiently authenticated 
if signed by the judge of the court in which the cause was tried. Sec- 
tion 1932, Rose's Code of Fédéral Procédure. The seal of the court 
or judge is therefore no longer necessary for proper authentication, 
as it seemed to be formerly. Pomeroy's Lessee v. Bank of Indiana, 
1 Wall. 592, 17 L. Ed. 638. 

[5, 6] A bill of exceptions may be perfected, settled, and allowed 
involving but a single point in the controversy, or more than one bill 
of exceptions may be allowed in a single case, or, as is usually the 
case, ail the points relied upon as error may be incorporated in a 
single bill of exceptions. Pomeroy's Lessee v. Bank of Indiana, su- 
pra. Lees V. United States, 150 U. S. 476, 14 Sup. Ct. 163, 37 L. 
Ed. 1150. In order, however, that a party may avail himself of an 
alleged error committed at the trial of an action at law in an appel- 
late tribunal, it is essential that the objection be made, the ruling of 
the court be had, and the exception saved, ail at the time of the trial. 
Such is the holding of the Suprême Court of Oregon. 

"If a party desires to raise a question in this court," says the court [State 
V. Foot You, 24 Or. 61, 67, 32 Pac. 1031, 1033], "as to the competency of évi- 
dence ofCered in the trial court, or of any other supposed Irregularity of that 
court, elther of omission or commission, he must, at the time, make his ob- 
jection, and thereby obtaln a ruling of the court, and, if adverse, he must save 
an exception, and bring it hère by a proper bill of exceptions." 

Such is also the practice in the fédéral courts. Bâtes on Fédéral 
Practice, § 1140; Michigan Ins. Bank v. Eldred, 143 U. S. 293, 298, 
12 Sup. Ct. 450, 36 L. Ed. 162. 

[7-10] Now, turning to this supposed bill of exceptions. The au- 
thentication in the form "Exceptions allowed this the 5th day of 
May, A. D. 1913," and signed by the judge, may be sufficient, but this 
we need not détermine now. The printing of the court's certificates 
and allowance of the purported bill of exceptions again in the record 
subséquent to this supposed bill of exceptions adds nothing to its 
authentication. Such certificates found in such a place in the record 
are worthless for any purpose. The trial of the case was had ex- 
tending from April 24, to 26, 1913, inclusive, and défendants' excep- 
tions to the instructions of the court were not allowed, and presumably 
not saved, until May 5th. They were not filed until that date, and 
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there is no statement in the record whatever indieating when such ex- 
ceptions were saved— manifestly not at, the time of the trial. It is 
also a rule of practice in the fédéral courts that objections and ex- 
ceptions to the instructions given a jury, or requested and refused, 
must be made and reserved before the jury retires. Bâtes, Fédéral 
Procédure, § 1 144. For the reason, theref ore, that it does not appear 
that the objections and exceptions to the instructions of the court were 
made and saved at the time of the trial and prior to the retirement of 
the jury, this supposed biU of exceptions is wholly nugatory. An- 
other vital objection to such supposed bill of exceptions is that it 
contains no évidence taken at the trial f rom which the court may dé- 
termine whether the instructions given or refused were proper or 
improper, and hence it présents no alleged errors for this court to 
consider. Manifestly this separate bill of exceptions cannot be con- 
sidered in connection with that which précèdes it in the record for 
the purpose of aiding its staternent. Each bill of exceptions must 
stand upon its own statement, and will not be aided by another sep- 
arate bill of exceptions, although both are settled and allowed in the 
same case. The motion, therefore, as it relates to the items desig- 
nated "Plaintiff's request for instructions," "Instructions requested" 
by each of the défendants, and "Exceptions to court's instructions," 
must also be allowed. 

[11] As it pertains to the motions for a new trial, they are addressed 
to the Sound discrétion of the trial court, and no question of the court's 
abuse of that discrétion is presented hère for our détermination. The 
Code of Alaska relative to the subject, being section 1058 of the Com- 
piled Laws, and section 226 of the Code of Civil Procédure as adopt- 
ed by Congress, is taken again from the Oregon Code, and under the 
décisions of the state court a motion for a new trial, based upon insuf- 
ficiency of the évidence or excessive damages, is addressed to the sound 
discrétion of the trial court, and its décisions respecting the same are 
not reviewable except for a manifest abuse of such discrétion. State 
V. Foot You, supra; State v. Gardner, 33 Or. 149, 152, 54 Pac. 809; 
Coos Bay Navigation Co. v. Endicott, 34 Or. 573, 578, 57 Pac. 61. 
And it is the doctrine of the Suprême Court of the United States that 
the refusai of the trial court to grant a new trial cannot be assigned 
for error in that court. Addington v. United States, 165 U. S. 184, 
17 Sup. Ct. 288, 41 L. Ed. 679; Erie Railroad Co. v. Winter, 143 U. 
S. 60, 75, 12 Sup. Ct. 356, 36 L. Ed. 71. 

[12] The paper entitled, "Transcript of Testimony," etc., should 
not be stricken. This document is sufficiently certified by the judge to 
■entitle it to the dignity of a bill of exceptions. True, the bill of excep- 
tions was settled, allowed, and certified by a judge other than the per- 
son who presided at the trial, but we will assume that there existed 
sufficient reason for that. The record does not show what the reason 
was. 

This disposes of the last 26 of the 35 assignments of error, being ail 
of such assignments which hâve relation to alleged errors of the trial 
court in giving and refusing instructions to the jury and in denying 
the motions for a new trial. 
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[13] It is strenuously urged, notwithstanding the motions for non- 
suit and directed verdicts in the transcript of record may not be con- 
sidered to be incorporated in the bill of exceptions, yet that the bil] 
of exceptions contains a sufïicient statement concerning them to bring 
up the questions relating thereto for considération by this court. The 
bill of exceptions shows that at the close of plaintiff's testimony, and 
when he had rested his case, the défendants each moved the court for 
a nonsuit, which motions were overruled and exceptions allowed. The 
motions themselves are not set out. The same thing is shown with 
référence to the motions for a directed verdict, which were interposed 
at the close of the entire testimony. The insuperable objection to our 
considering thèse motions in any event is that the certificate of the judge 
in settling the bill of exceptions and certifying the same contains no 
statement that such bill of exceptions contains ail the testimony given 
at the trial, or bearing upon the question of nonsuit or directed verdict. 
Such is the rule both in the Oregon state court and the fédéral courts. 
Keady v. United Railways Co., 57 Or. 325, 333, 100 Pac. 658, 108 Pac. 
197 ; Sternenberg et al. v. Mailhos, 99 Fed. 43, 39 C. C. A. 408. There 
is found in the bill of exceptions a statement by the stenographer, oc- 
curring at the close of the testimony, to the effect that the above is a 
full and correct transcript of the shorthand notes taken by him at the 
trial. This statement may be ail true, and yet the shorthand notes 
taken by him at the trial may not comprise ail the testimony in the 
case. At any rate, the certificate of the stenographer to the verity of 
the extended transcript is not enough, The trial judge must indicate 
his approval of its correctness by due authentication under his own 
hand. 3 Encyc. Pld. & Prac. 437. 

We corne the more readily to this conclusion having carefully read 
and digested the entire évidence contained in the record, and finding 
that the questions predicated upon the motions for nonsuit and directed 
verdict are without merit. This disposes of assignments of error Nos. 
8 and 9. 

[14] Assignments of error 1 to 4, inclusive, are not insisted upon 
hère. Assignments 5 to 7, inclusive, relate to the admission in évi- 
dence, over objections, of certain bills of lading introduced for the 
purpose of showing that the Katalla Company was a common carrier 
by railway in Alaska. They hâve a tendency in some measure, though 
slight it may be, to establish that alleged f act, and were theref ore per- 
tinent. 

The judgment of the trial court will be afiîrmed. 
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TAGGART v. GREAT NORTHERN RT. CO. 

(Circuit Court of Appeals, Ninth Circuit. February 2, 1914.) 

No. 2304. 

L Public Lands (§ 92*) — Gbant of Raileoad Right or Wat — Date or Ac- 
quisition OF RiGHTS. 

Under Act Mareh 3, 1875, c. 152, § 1, 18 Stat. 482 (U. S. Comp. St. 1901, 
p. 1568), grantlng a right of way through the public lands to any duly or- 
ganlzed rallroad company whlch shall file with the Secretary of the In- 
terior a copy of Its articles of Incorporation and due proofs of Its or- 
ganizatlon, and section 4 providing that any company deslrlng the beneflcs 
of that act shall withln 12 months after the location of any section of 20 
miles of Its road, or If upon unsurveyed lands withln 12 months after the 
survey by the United States, file wlth the Register of the Land Office a 
profile of its road, and that, upon approval tUereof by the Secretary of 
the Interlor, It shall be noted upon the plats in his ofiice, and that there- 
after ail such lands over whlch such right of way shall pass shall be dls- 
posed of subjeet thereto, where, though the niaps showing the definite lo- 
cation of a Une of rallroad had not been approved when a homestead entry 
was made, they had been flled and proceedings for final approval were 
pending, the final approval subsequently made related back to the filing, 
and the lands acqulred under the homestead entry were subjeet to such 
right of way. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 276-282; 
Dec. Dig. § 92.*] 

2. Public Lands (§ 92*) — Gkant op Raileoad Right of Wat — Filing Maps 
— "Profile." 

TJnder such sections, the maps flled by a rallway company and approved 
were not Insufficlent, though they did not show the élévations, dépressions, 
and grades of the Une where the régulations of the General Land Office 
expressly declared that "profile," as used in such act, was understood to 
intend a map of allgnment or definite location. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 276-282; 
Dec. Dig. i 92.*] 

S. Public Lands (§ 92*) — Géant of Railboad Right of Wat — Abandonment. 

Where the successor of a railroad company, whose maps of its right of 
way across public lands had been filed and approved, revised the survey 
and location of the road and filed maps of such révision and amended defi- 
nite location, showing a right of way, the center Une of whlch, in crosslng 
a partlcular lot, did not vary to exceed 20 feet from that of the old right 
of way, and was required by the Commissloner of the General Land Office 
to file a relinquishment under seal of ail rights under the original approval 
of the maps flled by its predecessor, whereupon it flled a relinquishment 
of ail its right to the right of way pertaining to the Une of rallway shown 
upon such maps, excepting and excluding, however, ail of such right of 
way as was or might be situated withln the llmits of the right of way per- 
taining to the revised and reloeated Une of rallway, after whlch the new 
maps were approved, the company did not abandon its rights acqulred by 
the flling of the original maps to so much of the right of way shown 
thereon as was withln the right of way shown on the new maps. 

[Ed. Note.— For .other cases, see Public Lands, Cent Dig. §§ 276-282; 
Dec. Dig. § 92.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Frank H. Rud- 
kin, Judge. 

*For otber cases see same topic & i numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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Suit by George M. Taggart against the Great Northern Railway 
Company. Judgment for défendant (208 Fed. 455), and complainant 
appeals. Affirmed. 

G. J. France and Frank P. Helsell, both of Seattle, Wash., for ap- 
pellant. 

F. V. Brown, of Seattle, Wash., and Charles S. Albert and Thomas 
Balmer, both of Spokane, Wash., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The question in this case is whether the ap- 
pellant, who was complainant in the court bèlow, took the title to the 
tract of land conveyed to him by the patent of the government issued 
pur suant to his entry thereof under the homestead laws, subject to a 
right of way over it claimed to hâve been acquired by the appellee rail- 
way Company under and by virtue of the provisions of the act of Con- 
gress of March 3, 1875 (18 St. at Lg. 482), the first and fourth sections 
of which provide as f ollows : 

"Section 1. That the right of way through the public lands of the United 
States Is hereby granted to any railroad company duly organized under the 
laws of auy state or terrltory, except the District of Columbla, or by the Con- 
gress of the United States, which shall hâve flled with the Secretary of the 
Interlor a copy of Its articles of incorporation, and due proofs of its organiza- 
tion under the same, to the estent of one hundred feet on each side of the 
central Une of said road; also the right to take, from the public lands adja- 
cent to the Une of said road, material, earth, stone, and timber necessary for 
the construction of said railroad ; also ground adjacent to such right of way 
for station buildings, dépôts, machine shops, side-tracks, turn-outs, and water- 
stations, not to exceed in amount twenty acres for each station, to the extent 
of one station for each ten miles of Its road." 

"Sec. 4. That any railroad company desirlng to secure the beneflts of thls 
act, shall, withln twelve months after the location of any section of twenty 
miles of its road, if the same be upon surveyed lands, and, if upon unsurveyed 
lands, within twelve months after the survey thereof by the United States, 
file with the reglster of the land office for the district where such land is lo- 
cated a profile of its road; and upon approval thereof by the Secretary of 
the Interlor the same shall be noted upon the plats in said oflice ; and there- 
after ail such lands over which such right of way shall pass shall be disposed 
of subject to such right of way: Provided, that If any section of said road 
shall not be completed within flve years after the location of said section, the 
rights hereln granted shall be forfeited as to any such uncompleted section 
of said road." 

The stipulation upon which the cause was tried shows thèse, among 
other, facts : During the year 1906 the Washington & Great Northern 
Railway Company, a corporation of the state of Washington, and by 
its laws authorized to locate and construct lines of railroad within the 
state, surveyed and located a line of railway from Wenatchee north- 
erly along the west bank of the Columbia river to the mouth of the 
Okanogan river and northerly theref rom to the international bound- 
ary line between the United States and the Dominion of Canada. The 
line of road so surveyed and located crossed lot 4, section 13, town- 
ship 28 north of range 23 east, W. M., in a northerly and southerly 
direction. That is the lot over which the présent controversy arose, 
and was at that time vacant and unoccupied public land of the United 
211 F.— 1» 
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States. The line of road so surveyed and located by the Washington 
& Great Northern Râilway Company was duly adopted by resolution 
of its board of directors as the definite location of its line of railway, 
and the company, having filed with the Secretary of the Interior of 
the United States a copy of its articles of incorporation and due proof 
of its organization under the same, filed, January 2, 1907, in the United 
States Land Office at Waterville, in the state of Washington, maps 
showing the definite location of its line of railway as so surveyed and 
located. The maps so filed were duly approved by the Secretary of the 
Interior March 23, 1908, and were returned to the local land office at 
Waterville, where the proper notations were made by its officers upon 
the plats, showing the located line across the pubUc land of the United 
States. In July, 1907, the Washington & Great Northern Railway 
Company conveyed to the Great Northern Railway Company, the ap- 
pellee herein, ail its right, title, and interest in and to the right of way 
thus located and acquired, which grantee company then became and 
has ever since been the owner thereof. The Great Northern Railway 
Company filed with the Secretary of the Interior a copy of its articles 
of incorporation and due proof of its organization thereunder, and 
during the years 1908 and 1909 revised the survey and location of the 
road as theretof ore made by its predecessor in interest, and on July 
31, 1909, fîled, with the Register and Receiver of the United States 
Land Office at Waterville, maps of such revision and amended definite 
location. The différence between the central line of the road as shown 
on the original maps and the central line of the road as shown on the 
amended maps does not exceed 20 feet at any point where the lines 
cross lot 4, but at other places the variation is as much as 200 feet. 
On the 12th of January, 1912, the local land office at Waterville, by 
direction of the Commissioner of the General Land Office, called the 
attention of the Great Northern Railway Company to the fact that the 
amended map of definite location was not accompanied by a relinquish- 
ment under seal of ail rights under the original approval of the maps 
filed by the Washington & Great Northern Railway Company, as to 
the portions thereof amended by the map filed by the Great Northern 
Railway Company, as required by section 19 of the Circular of the 
General Land Office issued May 21, 1909, which reads as follows: 

"When the rallroad Is constructed, an affidavlt of the engineer and certlfl- 
cate of the président must be filed in the local office, In duplicate, for trans- 
mission to the General Land Office. No new map will be required except in 
case of déviations from the right of way previously approved, whether before 
or after construction, when there rnust be filed new maps and fleld notes in 
full, as herein provided, bearlng proper forms, changed to agrée with the facts 
in the case. The map must show clearly the portions amended, or bear a 
statement describing them, and the location must be described in the forms as 
the amended survey and amended definite location. In such cases the com- 
pany must flle a relinquishment, under seal, bf ail rights under the former 
approval as to the portions amended, said relinquishment to take ellect when 
the map of amended definite location: Is approved by the Secretary of the In- 
terior." 

February 6, 1912, the Great Northern Railway Company released 
and relinquished to the United States ail its right, title, and interest in 
and to the right of way pertaining to the Une of railway as shown upon 
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the maps filed by its predecessor and approved by the Sècretary of the 
Interior, "exceptîng and excluding, however, any and ail of such right 
of way that is or may be situated within the limits of the right of way 
pertaining to the revised and relocated line of said company's railway 
shown upon the maps thereof filed in the United States District Land 
Office at Waterville, Wash., on the 31st day of July, 1909." 

The relinquishment expressly provided that it should not take efïect 
until the revised and amended map of definite location was approved 
by the Sècretary of the Interior. The amended map thus filed was 
formally approved by the Sècretary of the Interior July 13, 1912. Nei- 
ther the Great Northern Railway nor its predecessor in interest filed 
a profile showing the élévations and grades of the proposed roads 
across the public lands of the United States, and was never requested 
so to do until November 17, 1910, on which day the register and re- 
ceiver of the land office at Waterville, by direction of the Sècretary of 
the Interior, notified the appellee that since the line of its railway, as 
described in the map of amended definite location, crossed certain 
lands suitable for power sites, which had been temporarily withdrawn 
from entry and sale, the company would be required to file a profile 
showing the élévations and dépressions at which the line of railway 
crossed such lands, and pursuant to that request the company did, on 
the 4th day of May, 1911, file a profile in the land office at Waterville, 
showing the élévations and dépressions of its entire line, from the 
crossing of the Okanogan river to the junction with the main line near 
Wenatchee. At ail times since November 4, 1898, the régulations pro- 
mulgated by the General Land Office and approved by the Sècretary 
of the Interior, under the act of Congress of March 3, 1875, contained, 
among other things, the f ollowing : 

"The Word 'profile' as used in this act is understood to Intend a map of 
alignment. AU such. maps and plats of station houses are required by the 
act to be flled wlth the register of the land office for the district where the 
land is located. If located in more than one district, dupllcate maps and field 
notes need be filed in but one district, and single sets in the others. The 
maps must be drawn on traclng llnen, In dupllcate, and must be strictly con- 
formable to the field notes of the survey of the Une of route or of station 
grounds." 

It further appears from the agreed statement of facts : 

"That the only land In said lot 4 which said défendant proposes to occupy 
in the construction, maintenance, or opération of Its raliroad across said lot 
4 is a strip of land about 180 feet in width, being aU that part of a strip of 
land 100 feet wide on each slde of the center line shown in the map of def- 
inite location filed January 2, 1907, located and remalning within the Unes of 
a strip 100 feet wide on each side of the center line shown on the map of 
amended definite location filed July 31, 1909. That said défendant will, un- 
iess restralned by the order of this court, proceed to enter upon said strip, 
and to construct, maintain, and operate its Une of railway thereon." 

It thus appears that the land patented to the appellant pursuant to 
his homestead entry thereof was vacant and unoccupied public land 
at the time of the definite location of the railroad in question by the 
appellee's predecessor in interest, and at the time, to wit, January 2, 
1907, it filed in the land office of the district in which the land is sit- 
uated its maps showing such definite location, that company having 
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prevîously filed with the Secretary of the Interîor a copy of its articles 
of incorporation and due proof of its organization thereunder as re- 
quired by the right of way act, which maps of definite location were on 
the 23d day of March, 1908, duly approved by the Secretary of the 
Interior and by him returned to the local land ofifice, upon the receipt 
of which the register and receiver noted upon the plats in that office, 
"The said located Une of railway of said Washington & Great North- 
ern Railway Company." 

[ Il AlthougH the maps showing the definite location of that line had 
not been finally approved at the time the homestead entry was made 
upon which the appellant's patent is based, those maps had been pre- 
viously filed in the local land office, proceedings for the final approval 
of which were pending in the Land Department at the time of the 
homestead entry, which final approval, made March 23, 1908, related 
back to the filing of the maps in the land office, which latter date was 
prior to the initiation of the appellant's rights, thereby subjecting the 
land acquired by him to the right of way conferred on the appellee's 
predecessor in interest by the act of Congress of March 3, 1875. ^talk- 
er V. Oregon Short Line, 225 U. S. 142, 32 Sup. Ct. 636, 56 L. Ed. 
1027. 

[2] The objection urged on behalf of the appellant that the maps 
so filed by the railway company and so approved were not the "pro- 
file" maps required by the act of March 3, 1875, in that they did not 
show the élévations, dépressions, and grades of the line, is, we think, 
untenable. As has been seen, in and by the régulations promulgated by 
the General Land Office, it is expressly declared that the word "pro- 
file," as used in the act of March 3, 1875, "is understood to intend a 
map of alignment," or definite location, and such seems always to hâve 
been the construction of the Land Department. Circular of January 
13, 1888, 12 Land Dec. Dept. Int. 423; Circular of November 4, 1898, 
27 Land Dec. Dept. Int. 663. 

In the case of Stalker v. Oregon Short Line, supra, the question was 
whether a pre-emptor, whose claim was initiated while the Secretary 
of the Interior had under considération the approval of a map for 
station grounds claimed by the railroad company under the act of 
March 3, 1875, thereby obtained a right to be preferred. In holding 
against the pre-emptor the court, in the course of its opinion, said, 
among other things : 

"Prlor to the initiation of any rlgtit hère tnvolved, the Land Department 
put in force certain régulations to be followed by railroad companles desiring 
to secure the benefits of a grant In advance of actual construction, as pro- 
vided by the fourth section of the act. One of thèse required that upon the 
location of any section, not exceedlng twenty miles in length, the company 
should file with the register of tfie land district in which the land lay 'a map 
for the approval of the Secretary of the Interior, showing the termini of 
such portion and its route over the public lands,' etc. Another of thèse de- 
partmental régulations provided that 'If the company desires to avall itself 
of the provisions of the law which grants the use of ground adjacent to the 
right of way for station buildings * * * It must file for approval, in 
each separate Instance, a plat showing, in connection with the public sur- 
veys, the surveyed limits and area of the grounds desired.' Thèse régulations 
require that 'a copy' of the approved map of 'definite location,' and of the 
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'approved plat of grounds selected by a company, under the act In question, 
for station purposes,' shall be transmitted to the register of the land office 
where the land lies. Upon the receipt of the map of alignaient, the land 
office is required 'to mark upon the townshlp plats the Une of the route of the 
road as laid down on the map,' and to note in pencil on the tract books, opposite 
the tract of public land eut by said lines of railroad, 'that the same is disposed 
of subject to the right of way,' etc., and to Write upon the face of any cer- 
tiflcate disposing of said lands, after the filing of such approved map of 
location, 'that it is allowed subject to the right of way.' A like duty is put 
upon the register when an approved station ground plat is received. 

"The plat of the station grounds selected by the railroad company In this 
case was flled in the local land office on September 12, 1888, and reached the 
Secretary of the Interior on September 20, 1888. Both dates are antécédent 
to the filing of the pre-emptlon clalm. But the sélection pended in the office 
of the Secretary of the Interior until December 15, 1888, on which date it was 
approved. While thus pending, the pre-emption right of Eeed was initiated. 

"Miere can be no doubt that the provisions of the fourth section, for secur- 
Ing in advance of construction the beneflts of the act, hâve application to the 
station grounds, as well as to the right of way proper. The 'beneflts' to be 
secured cover one as well as the other. The prerequisites for securing either 
right, in advance, is the filing of a map of location, whether It be for a right 
of way or for station grounds. But untll approved the appropriation stands 
suspended. * * • 

"But it is said that the doctrine of relation does not apply to the beneflts 
to be acquired under the fourth section of the act of March 3, 1875, because a 
railroad desiring a right of way in advance of construction must do three spe- 
ciflc things : First, make a deflnite location of Its route ; second, file a profile 
map of its Une with the register of the land office for the district ; and, third, 
obtain the approval of that map by the Secretary of the Interior — and that 
the act makes each of thèse things a prerequisite to the acquirement of any 
right, by expressly declaring that 'thereafter ail such lands over which such 
right of way shall pass shall be disposed of subject to such right of way.' " 

And, after referring to two of its former décisions, the court fur- 
ther said : 

"Any construction of the fourth section of the act of 1875 which would per- 
mit rlghts initiated while the Secretary of the Interior vi^as considering the 
approval of a map oi, location of a right of way over public lands, or a plat 
of survey of dépôt grounds, to prevall over rlghts resulting from the prior 
commencement of proceedings for the acquisition of title, would be in con- 
fliet witli the settled practice of the Land Department and the repeated rul- 
ings of this court under other acts. Shepley v. Cowan, 91 U. S. 330 [23 L. 
Ed. 424]; Weyerhaeuser v. Hoyt, 219 U. S. 380 [31 Sup. Ct. 300, 55 L. Ed. 
258]." 

[3] In the présent case the further point is made that, if the appel- 
lee did acquire a right of way over the land in question by the map of 
definite location filed by its predecessor in interest, it abandoned such 
right by the filing of the map of amended definite location. 

In view of the admitted facts, we see no merit in the contention. 
The relinquishment to the United States made by the appellee pursu- 
ant to the requirement of the Land Department by reason of the 
amendment was of ail of its interest in and to the right of way per- 
taining to the Une of railway as shown by the maps filed by its pred- 
ecessor and approved by the Secretary of the Interior, "excepting and 
excluding, however, any and ail of such right of way pertaining to the 
revised and relocated line of said company's railway shown upon the 
maps thereof filed in the United States District Land Office at Water- 
ville, Wash., on the 31st day of July, 1909." 
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The agreed statement of facts shows: 

"That the center Une stown on sald map of deflnlte location, flled by the 
Washington & Great Northern Rallway Company, is located easterly of the 
center Une shown on sald map of amended deflnlte location flled by said Great 
Northern Eallway Company across sald lot 4. The maximum distance be- 
tween sald center Unes is 13.2 feet, açcordlng to measurements from the north- 
east corner of lot 1, section 13, townshlp 28 north, range 23 east, W. M., and 
23.T feet açcordlng to measurements from the southwest corner of sald sec- 
tion 13, sald points belng the nearest, northerly and southerly, respectively, 
from sald lot 4, to whlch sald center Unes are tled on said maps." 

And: 

"That the only land in said lot 4 whlch sald défendant proposes to occupy 
In the construction, maintenance, or opération of its rallroad across sald lot 
4 is a strlp of land about 180 feet in wldth, belng ail that part of a strip of 
land 100 feet wlde on each side of the center Une shown in the map of deflnlte 
location flled January 2, 1907, located and remalning wlthln the Unes of a 
strlp lOO feet wlde on each side of the center Une shown on the map of deflnlte 
location flled July 31, 1909. That sald défendant will, unless restrained by 
the order of thls court, proceed to enter upon sald strlp and to coustruct, 
maintaln, and operate Its Une of rallway thereon." 

It thus appears that the only portion of appellant's land over which 
the raihvay Company daims a right of way is within the original right 
of way and was expressly excepted from the relinquishment 

The judgment is affirmed. 



COMPAGNIE GENERALE TRANSATLANTIQUE v. RIVEES. 

(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

No. 40. 

1. Statutes (§ 281*) — Fbench Law — Necessitt of Ple^ding. 

Where the stateroom of a passenger on a French vessel on the hlgh seas 
was broken into and she was assaulted by a watchman, it was not neces- 
sary that she should plead and prove that the French Law authorlzed a 
recovery under such facts ; the wrongful entry into her stateroom having 
been rendered easy of accompllshment through the carrier's négligence, 
the burden belng on the carrier to show any pecullarity of the French law 
relleving It from Uability, if It exlsted. 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. §§ 380, 381; Dec. 
Dlg. i 281.*] 

2. Shipping (§ 166*) — Injuries to Passbngees — Caee Requibed — Instruc- 

tions. 

In an action agalnst the owners of a steamshlp for an assault on a pas- 
senger by a watchman, the court having charged that défendant was not 
an absolute insurer against assaults of such character, and having pointed 
out the différence between an assault by an employé when carrying out 
the orders of hls master and a wanton one committed by the employé 
when off duty, a further instruction that défendant was bound to exer- 
cise the very highest degree of care to protect its passengers was not er- 
rer. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §§ 538-552; Dec. 
Dlg. § 166.*] 

•For other cases see same toplc & § numbeiî in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. SiiippiNG (§ 166*) — Injuries to Passengers — Assault by Watchman — Evi- 

dence. 

Where a watchman on a steamship entered a female passenger's state- 
room in the niglittime and assaulted lier, and the entry was rendered 
easy because of the loss of a key to the door Connecting plaintiff's state- 
rooin with the adjoining one, which was vacant, and defendant's failure 
to change the lock so that it eould not be controlled by the lost key if 
found and retained by an unauthorized person, and also because of the 
failure of the night watchman on duty to attend to his duties, the évidence 
was sufflcient to sustain a flnding of actionable négligence. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dig. §§ 538-552; Dec. 
Dig. § 166.*] 

4. Shipping (§ 166*) — Injuries to Passengers — Assault — Conthibutoby 

Négligence. 

Where plaintiff, a female passenger, on entering her stateroom on a 
steamship inquired for the key Connecting her stateroom with the adjoin- 
ing one, which was vacant, and was informed by the stewardess that no 
keys were issued to passengers, but that she should boit the door on her 
side when occupying the room, and might leave it open when she was 
away from it, plaintlfe, having once bolted the Connecting door, was not 
négligent in failing to see that it was bolted every time she entered the 
room, so as to preclude her from recovering for the injuries sustained by 
being assaulted by a watchman, who entered the room in the nighttime 
through such door after he had unbolted it 

[Ed. Note. — For other cases, see Shlpping, Cent Dig. §§ 538-552; Dec. 
Dig. § 166.*] 

5. Appeal and Bsbor (§ 1039*) — Review — Préjudice. 

Where, in an action for injuries to a steamship passenger by an assault 
by a watchman, the complaint charged permanent nervous injuries, défend- 
ant was not prejudiced by the admission of évidence of injury to plain- 
tifC's heart, which was not allowed as an independent ground for recov- 
ery. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4075- 
4088 ; Dec. Dig. § 1039.*] 

6. Tbial (§ 83*) — Hypothetical Questions — Objections. 

An objection that a hypothetical ' question "does not contain ail the 
facts," without any statement as to the respect in which it is déficient, 
is unavailable. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 193-210 j Dec. Dig. 
i 83.*] 

7. Damages (i 168*) — Personal Injuries — Evidence of Mental Condition. 

In an action for injuries to a steamship passenger by being assaulted 
in the nighttime by a watchman, évidence- as to mental pain sufEered by 
the plaintiff, and that for a long time after the assault she feared to be 
alone and was distrustful of everything and every one, was admissible, 
since the plaintiff's description of her condition after the assault neces- 
sarily involved a récital of her mental condition. 

[Ed. Note. — For other cases, see Damages, Cent Dig. f§ 480, 482-486; 
Dec. Dig. § 168.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Southern District of New York, entered on a ver- 
dict of $12,500 in favor of défendant in error, who was plaintiff below. 

•For other cases see same toplc & § number In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
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Nolan Bros., of New York City (Joseph P. Nolan and John M. 
Noian, both of New York City, of counsel), for plaintifï in error. 

Davies, Auerbach & Cornell, of New York City (Charles H. Tuttle 
and Bertram Winthrop, both of New York City, of counsel), for de- 
fendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. Plaintifï, a widow traveling alone, 
sailed from New York October 6, 1910, on defendant's steamship La 
Provence, for a tour in Europe. She occupied, with no roommate, 
one of the so-called "demi-luxe" cabins No. 653 on the promenade 
deck. The adjoining cabin No. 651 was not occupied during the voy- 
age. Both cabins had doors opening into the corridor and were also 
connected by a door through the partition. The door opening into the 
corridor had a lock and boit on the inside ; the partition door had a 
lock and a boit on each side. No stateroom keys were issued to pas- 
sengers or to any one else; the staterooms were divided into groups 
of contiguous rboms, for each one of thèse groups one of the stew- 
ards had exclusive charge of a pass-key which controlled the locks of 
ail the doors in the group, corridor, and partition. About three weeks 
before, on a prior voyage the under-steward, who carried the pass-key 
to the group of which plaintiff's cabin formed one, lost the key. The 
loss was reported to his superior ; the lost key was never returned. A 
new pass-key exactly like the lost one was issued to the under-stew- 
ard, but nothing was donc to the locks of this group, no rearrangement 
made of their interior mechanism, so that they remained controllable 
not only by the new key, but also by the lost one. 

The Connecting door was covered on plaintiff's side by a hanging 
curtain. When she first entered the cabin, on coming aboard, she felt 
of this door behind the curtain and found it was bolted and apparently 
locked. The testimony warrants the conclusion that it was then locked 
and bolted. She asked for a key and the stewardess told her that pas- 
sengers did not hâve keys ; that when out of the stateroom she should 
leave her door open, and when in she could keep it closed and bolted. 
This she did. 

In the corridor on which her stateroom opened there were electric 
lights near the ceiling which burned day and night continuously. At 
night, when ail light in the stateroom was extinguished, enough came 
through the ventilator from thèse corridor lights for one to see objects 
in the stateroom. Close to the berth in every passenger stateroom, 
where they could be easily reached without rising, were two push- 
buttons ; one of them turned on the electric light in the stateroom, the 
other communicated with a so-called bell-board at the forward end 
of the corridor, on which plaintiff's stateroom was located. The bell- 
board was about the width of three staterooms away and served for 
the group of demi-luxe staterooms. It bore the numbers of each 
stateroom ; when a button was pushed, an electric alarm or "buzzer" 
sounded, and the number of the stateroom in which the button had been 
pushed was illuminated. The régulations 6i the ship called for a man 
to be stationed continuously day and night immediately opposite the 
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bell-board, in order to hear and respond promptly to any call. His 
station was such that he commanded a view of the corridor which bas 
been ref erred to ; if he were conscious and his eyes were open the 
lights in the corridor could not be turned out at night without his 
perceiving it. Thèse lights could be turned out by switches at the top 
of the wall. Among those who, in successive reliefs, were assigned 
to this post were Lamure, a day watchmaii, referred to in the testi- 
mony as a bell-boy, and Fructus, a night watchman. 

The plaintifï suffered from seasickness and passed most of her time 
in the stateroom. On the afternoon of the last day, however, she was 
out of it for two or three hours, passing Lamure on her way to the 
deck. She returned to her stateroom about 6 p. m., ate something, and 
lay in her berth reading until about 9 p. m., when, wanting some one 
to come, she pushed the bell-board button. She did this repeatedly 
from 9 to 11 p. m., but no one came until the last named hour. Then 
her room steward, Coret, came. Asked if he had not heard the bell, 
he said he had had to wait in the dining room, had had extra things 
to do. After he left plaintiff rose and bolted her door, put out the 
stateroom light, and fell asleep. Shortly thereafter she awoke, think- 
ing she heard some one at the window; she got up, satisfied herself 
that the shutter was bolted, returned to her berth, and again fell asleep. 
The testimony of others indicates that when she next awoke it was 
2 :30 a. m. The first thing she was conscious of was that it was pitch 
dark (the corridor lights had been turned out) ; this terrified her, think- 
ing there had been some accident to the machinery. She listened in- 
tently for quite a while, hearing the throbbing of the engine, until she 
heard "a little noise somewhere around the door to No. 651." She 
at once pressed both buttons. As the stateroom light shone out, the 
curtains to her berth were pulled apart, and she saw a figure' in black 
standing there. This was Lamure. From the évidence it is manifest 
that he had found the lost pass-key, had slipped into No. 653 while 
plaintiff was out of it on the afternoon of the last day, and slipped 
back the boit of the Connecting door behind the curtain, bad made his 
way in the dead of night up three decks (his sleeping quarters, where 
he was required to be at that hour, were below) and along the whole 
length of the ship unobserved. That he had entered No. 651 using 
the pass-key. Once there he had taken off his uniform, collar, necktie, 
and false shirt front and put on a bag of black lustrine as a mask, with 
places eut for eyes and rnouth. In his pocket he had a length of rope 
about the thickness of orie's finger. Either before or after this change 
of costume, he had put out the lights in the corridor. He next un- 
locked the Connecting door with the same pass-key (it was found in the 
lock the next morning), and went to plaintiff's berth. 

As the curtains were drawn apart, he struck the plaintifï. This was 
the beginning of a desperate struggle; plaintiff says it seemed like a 
lifetime, but probably lasted about ten minutes. Possibly that estimate 
is too large, but the occurrences which took place certainly indicate 
that it lasted some time. Plaintiff struggled up and out of the berth 
three times, and three times beating her on the head clutching her by 
the throat, and thrusting his knee against her chest, Lamure hurled 
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her back across the berth, stooping as he got a chance to get hold of the 
rope. The physical marks left on her head, face, eyes, throat, etc., 
clearly supported her narrative of the transaction. At last the night 
watchman, Fructus, arrived and grappled with Lamure, whom he rec- 
ognized at once ; the mask had >come ôff in the struggle. Lamure got 
away but was subsequently arrested. Fructus did not arrive earUer 
because he heard no buzzer ; what "waked him up was the plaintiff's 
screams" ; he did not know until then that the corridor Hghts had been 
put out; manifestly he was asleep on his post. Had he been awake, 
when the Hghts were turned out, before Lamure entered either state- 
room, he would hâve known at once that something was wrong and 
would hâve interfered, if not with the initiation of the assault, at least 
with its continuance. 

The first point in controversy is whether the complaint sets out a 
cause of action on contract or in tort. It is unnecessary to décide which 
is the correct construction of the pleading, because the trial judge in- 
terpreted it most f avorably to défendant, treating the action as one 
sounding in tort, and charging that plaintiff could recover only upon 
proof of some spécifie neghgence on the part of the défendant. 

[ 1 ] Défendant next contends that, since La Provence was a French 
vessel, plaintifï could not recover without pleading and proving that un- 
der the law of France there could be recovery against the défendant 
upon the facts proved. It would seem to be almost an insuit to any 
self-respecting civilized country to assume that under its law a common 
carrier of sleeping passengers would not be responsible for assaults of 
this sort by its own employés, even though the assault were a wanton 
one, when such assault was made easy through négligence of the carrier 
in taking proper précautions to assure the safety of its passengers. We 
find sufficient authority for this proposition in Cuba Railway v. Crosby, 
222 U. S. 473, 32 Sup. Ct. 132, 56 L. Ed. 274, 38 L. R. A. (N. S.) 40; 
Barrow S. S. Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 
964; Whitford v. Panama R. R., 23 N. Y. 465. If the law of France 
is peculiarly tender towards common carriers of passengers, it was for 
défendant to show it. 

[2] It is assigned as errer that the court charged the jury that de- 
fendant was bound to an obligation "of the very highest degree of care 
to protect its passengers." This phrase is found in the opinion of the 
Suprême Court in Penn. R. R. v. Roy, 102 U. S. 451, 26 L. Ed. 141. 
Standing alone, it might possibly lead a jury to believe that the défend- 
ant was to be treated as an insurer of the safety of its passengers. But 
it did not stand alone. The judge charged expressly, more than once, 
that défendant was not an absolute insurer against assaults of this sort. 
He pointed out the différence between an assault by an employé when 
carrying out the orders of his employer and a wanton one, committed 
when off duty. In this particular he instructed more favorably to de- 
fendant than some of the authorities indicate. The Minnetonka, 146 
Fed. 509, 77 C. C. A. 217; N. O. & N. E. R. R. v. Jopes, 142 U. S. 18, 
12 Sup. Ct. 109, 35 L. Ed. 919; Clancy v. Barker, 131 Fed. 161, 66 C. 
C. A. 469, 69 L. R. A. 653. He required the plaintiff to satisfy the 
jury of the existence of spécifie acts of négligence. He went further 
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and rehearsed at some length the précautions which the' défendant had 
undertaken, referring to La Provence as a "well-ordered, well-equip- 
ped, and well-conducted ship," telling the jury that they were justified 
in finding that, "like any other steamer in the business, it was in a gên- 
erai sensé properly conducted." In his latest référence to the degree 
of care, after he had called attention ; tQ the différence between assaults 
when obeying orders,,and purely wanton ones, he described it as "the 
highest degree of care which (défendant) can reasonably be required 
to exercise for the safety and protection of (passengers) against such 
an àssault as this." 

From a careful study of the whole charge (there are several excep- 
tions to isolated parts of it), we hâve reached the conclusion that Judge 
Holt was apprehensive that the distressing circumstances attending the 
assault might préjudice the jury. Therefore he was most careful, 
even at the risk of giving some sound exceptions to plaintiff, to im- 
press upon the jury that there could be no recovery unless the proofs 
showed some spécifie neglect in exercising that degree of care which 
reasonable prudence would require of a carrier obligated to be watch- 
f ul and vigilant to protect its sleeping passengers. 

The charge was favorable to défendant, and we are satisfied that the 
verdict was not induced by any undue conception of the carrier's duty 
in that regard ; it finds abundant support in the undisputed f acts. It 
may be assumed that it was a prudent régulation, which forbade the 
distribution of stateroom keys among hundreds of passengers, about 
the antécédents of many of whom the carrier had no information and 
which left the single key which controlled the connectiîig doors of a 
group of staterooms in the hands of one trusted employé. But when 
that key was lost on board ship, with the possibility that it might be 
f ound by some one, and when it was not returned, a circumstance tend- 
ing to indicate that the finder (if there were one) was keeping it for 
ulterior purposes, it would not be surprising if the jury reached the 
conclusion that a man of reasonable prudence would overhaul the locks 
so that they would be controllable by the new pass-key but not by the 
lost one. 

[3] So, too, the précautions taken for policing this group of state-_ 
rooms were no doubt ail that could be required, if they were carried " 
out. Instant communication from stateroorn to buzzer and bell-board, 
ceaseless watch, by successive reliefs, ail through the night, of the bell- 
board signais, and of the two intersecting corridors on which thèse 
staterooms opened ; the watchman being so stationed that both were 
at ail times open to his view. If a trusted watchman were there ail the 
time, as the rule required, discharging the duties intrusted to him, it 
is diiiScult to see how this assault could possibly hâve been accomplish- 
éd. He could not hâve failed to detect Lamure walking through the 
corridor and, knowing that his place was then in his sleeping quarters 
two decks below, would hâve been put on guard. He would hâve been 
at once conscious of the disappearânce of the lights in the cross corri- 
dor, directly in front of him, and would hâve investigated the cause. 
Thèse lights were obviously switched ofï by Lamure before he finally 
entered the adjoininj; stateroom ; he had to be in the corridor to reach 
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the switches. The policing précautions were admirable, on paper ; but 
if the trusted watchman deserted his post of duty or slept on it the 
précautions were, for the time, withdrawn. Désertion of such a post 
of vigilance or sleeping on it is certainly négligence, on the part of the 
watchman, and, for his négligence in failing to exécute his employer's 
orders, the employer is responsible, if such neglect be a cause of in- 
jury to a passenger. That the assault on plaintiff occurred because, 
for the time being, the précautions devised to prevent such an occur- 
rence were not carried out there can be no doubt upon the proof . 

[4] It is next contended that a verdict should hâve been directed 
for défendant upon the ground of plaintiff's contributory négligence 
in not examining the boit on her side of the Connecting door when she 
last entered her stateroom. That question was one for the jury to 
pass upon. Among defendant's written requests was one that "if 
plaintiff's négligence contributed to her injuries she could not recover." 
After the charge, in which many of defendant's requests had been sub- 
stantially incorporated, défendant asked for an exception to each of 
the requests not charged. The court declined to allow such a gênerai 
exception and told counsel that, if there was any request not passed 
upon, it should be called to his attention and he would pass upon it. 
Several of the requests were then called to his attention, but not this 
one. Irrespective of this technicality, however, we find no merit in 
the proposition that when a passenger has ascertained upon reaching 
her stateroom that the Connecting door is locked, and is further in- 
formed that no keys are issued to passengers, she is under an obliga- 
tion carefully to inspect the fastening- of the Connecting door every 
time she returns to her stateroom after a temporary absence. 

[5] Error is assigned to the admission of testimony as to the condi- 
tion of plaintiff's heart. Evidence about her heart by another physi- 
cian had already been admitted. Injury to the heart was not allowed 
as an independent ground for recovery and might well be included in 
the gênerai language as to damages. Permanent nervous injuries were 
charged in the complaint ; the testimony as to the heart was merely in- 
cidental. 

[6] Exception was reserved to two hypothetical questions. To the 
first of thèse the only objection was that it "does not contain ail the 
facts," but no statement was made as to the respect in which it was 
déficient. When such long hypothetical questions are under considér- 
ation, it is unfair to the trial judge to except in such gênerai terms, 
without indicating in what respects the question contains too little or 
too much. The second question was badly expressed, but it did not, as 
défendant contends, require the witness to weigh the évidence of the 
other doctor and to say whether the witness agreed with him. 

We find no merit to the contention that the court erred in admitting 
évidence of some items of disbursement for care and attendance; we 
think they were sufficiently pleaded; the complaint enumerates some 
expenditures which, "among others," she was compelled to make ; thèse 
trifling little items are some of the "other disbursements" ; it would 
be a waste of time to discuss thèse trivial items of disbursement. 

[7] It is assigned as error that testimony was admitted as to men- 
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tal pain; that for a long time plaintifï feared to be alone after the 
assault; that she was distrustful of everything and everybody, etc. 
Some of this testimony came in on cross-examination. Mind and body 
are closely connected. The network of nerves which is spread over 
our bodies, Connecting with the brain, are susceptible of traumatic in- 
jury which, long after the cause has ceased, may leave serious efïects 
behind them, which might not be there if the mère appearance of a 
threatening figure with mask and rope had not been accompanied with 
a brutal mishandling of the nerves themselves. A fair description of 
the plaintiff's condition after the assault necessarily involvèd the ré- 
cital of her mental condition. Défendant, however, was abundantly 
protected by the charge of the court who instructed the jury that : 

"The fact that the remembrance of thls occurrence causes her émotion is 
not alone anything for which you can give money compensation. But, if it af- 
fected her nervous condition as a matter of health, then that is what you may 
conslder." 

Plaintifï testified as to the sort of trip she expected to take in Europe, 
a trip which this assault brought to an end, but défendant itself brought 
the testimony out on cross-examination. 

We find nothing to call for considération in the remaining assign- 
ments of error. 

Judgment affirmed. 



AMERICAN CAR & POUNDRY CO. V. ANDERSON. 

(Circuit Court of Appeals, EIghth Circuit January 24, 1914.) 

No. 3927. 

1. EXECUTOBS AND AdMINISTEATOES (§ 11*) — PB0.BATE COTJET — AdMINISTEATION 

or Estate. 

Under Rev. St. 1909, Mo. §§ 9, 56, 112, providing for the appointment of 
adminlstrators, the probate court of St. Louis, though a court of limlted 
jurlsdictlon, had Jurisdlctlon to grant letters of administration and to set- 
tle the estate of a décèdent killed by an accident in that city, whose en- 
tire estate consisted of a claim for wrongful death against his employer. 

[Ed. Note. — For other cases, see Executors and Adminlstrators, Cent 
Dlg. § 25 ; Dec. Dig. § 11.*] 

2. Executors and Administeatoes (§ 24*) — Appointment — Public Adminis- 

teatob — "WiTHOUT Known Heies." 

Kev. St 1909, Mo. S 302, déclares that it shall be the duty of the pub- 
lic administrator to take charge of the estâtes of ail deceased persons in 
his county when such persons die intestate, wlthout any known heirs, and 
when money, property, papers, or other estate are left in a situation ex- 
posed to loss or damage, and no other person administers the same, and 
when any estate of any person who dies Intestate in the county or else- 
wbere is left in the county liable to be injured, wasted, or lost and when 
the intestate does not leave a known husband, wldow, or helrs in the 
State. Beld, that the words "wlthout any known helrs" mean wlthout 
any heirs known to the public, the probate court, or the public admin- 
istrator ; and hence, where a décèdent was killed, leavlng a mother, broth- 
ers, and a sister, who, however, were not known to the public adminis- 
trator, and a claim for wrongful death against défendant and more than 
a fourth of the time limlted for the enforcement of such claim expired 

*ror oUiw case* km lamt topic ft { nvussa. in D«c. & Am. Digs. 1S07 ta date, A Rep'r Indaxw 



302 211 FEDERAL REPORTEE 

without any effott beling madé to collect the same wJiep the puWiq admto- 
Istrator took charge of the estate, and substantially half of the time had 
expired when the clalm was settled by Mm, sufficlent facts esisted to en- 
tltle him to take charge of the estate. 

[Ed. Note. — For other cases, see Executors and Adminlstrators, Cent. 
Dlg. §§132-140; Dec. Dig. § 24.*] 

Si EXECUTOBS AND ADMINISTRATOBS (§ 29*) COLLATEBAL ATTACK — ADMINIS- 

TEATOB APPOINTMENT. 

Where a public administra tor was appointed to take charge of a dece- 
dent's estate, and the court had authority to grant the pétition, a subsé- 
quent application by decedent's next of kin, to revoke the public admin- 
istrator's authority prospectlvely, and without any application to revoke 
the administrator's authority to settle a claim for decedent's wrongful 
death, or to revoke the settlement made under such authority, the appli- 
cation was a collatéral attack on the probate court's order of appointaient, 
and, conferring authority to settle the claim, was therefore unsustainable. 

[Ed. Note.— For other cases, see Executors and Adminlstrators, Cent. 
Dig. §§ 177-182, 1411 ; Dec. Dig. § 29.»] 

4. Executors and Administeators (§ 271*) — WBONarxjL Death — Claim fob 
Damages— AssETS of Estate. 

A claim for damages for wrongful killing of décèdent is not an asset of 
his estate, subject to the payment of debts. 

[Ed. Note. — For other cases, see Executors and Adminlstrators, Cent 
Dig. §§ 1044-1051 ; Dec. Dig. § 271.*] 

6. Executors and Administeators (§ 87*) — Eight to Sue — Compromise. 

An administrator or other person authorized to sue for damages for the 
death of another may, in gênerai, compromise the claim without comply- 
ing with statutes similar to Rev. St. 1909, Mo. § 242, providing that ad- 
minlstrators, wlth the approval of the probate court, when unable to col- 
lect cialms, may compromise the same, since such provisions are construed 
to refer to cialms belonging to the estate proper, and not to the wldow, 
heirs, etc., which claims may be compromised, not only without the con- 
sent of the beneficiarles, but against their affirmative protest. 

[Ed. Note. — For other casés, see Executors and Administrators, Cent. 
Dig. §§ 323, 384-392 ; Dec. Dig. § 87.*] 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action by Albert R. Andersen, as administrators of Jacob Joseph 
Baudehdistel, deceased, against the American Car & Foundry Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed 
and remanded. 

William R. Gentry, of St. Louis, Mo. (M. F. Watts and Edwin W. 
Lee, both of St. Louis, Mo., on the brief), for plaintiff in error. 

Henry B. Davis, of St. Louis, Mo. (John A. Harrison and Charles 
Êrd, both of St. Louis, Mo., on the brief) for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The American Car & Foundry Company, 
hereafter called the défendant, has for some yeat-s been conducting a 
manu facturing plant at St. Louis, Mo'. On or- about December 22, 
1910, Jacob Joseph Baudendistel was killed by an accident at the de- 
fendant's works. Atthe time of the accident he was employed by Wil- 

"EorotberxiasesE^eMimi) toi)ic&S:NirM£BBiaDec^& Am. Olga. 1907 todate, & Rep'r Indexes 
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liam Eiler who had a contract with the défendant to put brake connec- 
tions upon cars at a fixed rate per car. At the time of the accident the 
défendant carried a liability poHcy with the 'f ravelers' Insurance Com- 
pany by which it was agreed that the insurance company would assume 
the défense and make payment of claims against the défendant on ac- 
count of the personal injury or death of employés while engaged in 
the service of that company. On December 24, 1909, a coroner's in- 
quest was held upon the body of Mr. Baudendistel. There was in- 
troduced before it the- report of the poUce department, from which it 
appeared that the Jeceased resided with his mother, Mary Baudendis- 
tel, at 3213 South Seventh street. At the same inquest Frank Bieder- 
man testified that he was the uncle of the deceased, and that the de- 
ceased lived at 3213 South Seventh street. The deceased was unmar- 
ried, but left his mother, Mary Baudendistel, a widow, and four broth- 
ers and one sister, namely, August Baudendistel, Julius Baudendistel, 
John Baudendistel, Frank Baudendistel, and Elizabeth Baudendistel. 
AU of his brothers and sister were minors at the time of the death 
of Jacob Joseph Baudendistel, but August Baudendistel became of âge 
March 28, 1910, and Julius Baudendistel, John Baudendistel, and per- 
haps Elizabeth Baudendistel are now of âge. On April 16, 1910, Har- 
ry Troll, public administrator for the city of St. Louis, filed with the 
judge of the probate court of the city of St. Louis notice that he had 
taken charge of the estate of Jacob Joseph Baudendistel. The clerk 
of the probate court attached to a copy of this notice a.certificate that 
the same was such copy, and that Harry Troll, public administrator, 
was duly authorized and empowered to secure and dispose of the prop- 
erty of the said deceased according to law, collect ail moneys due said 
deceased, and in gênerai to do and perform ail other acts and things 
which are or hereafter may be required of him by law. This certificate 
was under the seal of the probate court. Troll published a notice of 
his, having taken charge of the estate in the St. Louis Times on April 
29 and on May 6, 13, and 20, 1910. On April 18, 1910, said public 
administrator filed in the probate court his inventory, in which he re- 
ported the only estate of the deceased consisted of a claim against the 
défendant for the kilHng of the deceased. June 6, 1910, he filed in the 
probate court an application in which it was alleged a copy of the tes- 
timony taken at the coroner's inquest was attached, and asked leave to 
compromise the claim against the défendant for $1,000, and on the 
same day the court ordered that he be so authorized. Thereupon the 
sum of $1,000 was paid, and the public administrator gave to the de- 
fendant a full release of this claim. The negotiations prior to the set- 
tlement were largely carried on by the Travelers' Insurance Company 
under its policy of indemnity. 

On cross-examination, as a witness in this case, Harry Troll testi- 
fied: 

"Q. Dld you Interview Baudendlstel's mother? A. Her existence was not 
known to the administrator until December, 1910. Q. Had you interyiewed 
thèse brothers and sister that slt hère in court? A. We had no info/mation 
regarding them." 

This évidence is in no wise controverted, except as the report of the 
police department, above referred to, contained the information that 
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the deceased resîded with his mother, Mary Baudendîstel, at 3213 
South Seventh streetj and Troll f urther testified upon this trial : 

"Q. Had you seen the Coroner's Inquest? A. Not personally — not my- 
eelf, no." 

About December 10, 1910, Mary Baudendîstel, the mother, and 
August Baudendîstel, the oldest brother of the deceased, who had be- 
come of âge, filed in the probate court an application in which it was 
alleged that no administration had ever been regularly taken out upon 
the estate of the deceased; that notwithstanding that fact Harry Troll, 
public administrator, had unlawf ully and wrongfully, and without no- 
tice to the applicants or either of them, and without any order of the 
probate court, taken charge of and begun the administration of the es- 
tate ; that he had no authority of law whatsoever for so doing, and his 
acts and doings in the premises were and are wholly wrongf ul and un- 
lawful, and that he had no authority in law whatsoever for entering 
upon said estate, none of the facts or circumstances existing authoriz- 
ing him to take charge thereof , and asking that ail authority, if any in 
him, to administer upon or enter into possession of the said estate be 
set aside and revoked. Thereupon the court revoked the authority of 
the public administrator, and appointed Albert R. Anderson administra- 
tor de bonis non. After said order of revocation the judge of the pro- 
bate court approved a settlement with the public administrator, allowed 
him $25 for his services, and directed him to pay over $608.60 to Albert 
R. Anderson, administrator de bonis non and successor to public admin- 
istrator. 

Anderson brought this suit in the state court, as administrator of the 
deceased, to recover damages for the killing of his intestate. Ander- 
son, as administrator, will hereafter be called the plaintiff. The case 
was removed from the state to the United States District Court, and 
resulted in a verdict for the plaintiff for the sum of $5,000, and the 
American Car & Foundry Company sued out this writ of error. 

Upon the trial the défendant relied exclusively upon the accord and 
satisfaction heretofore referred to, and substantially the sole question 
raised upon this hearing was as to the validity of the release given by 
Harry Troll as public administrator. 

The following, quoted from the Revised Statutes of Missouri of 
1909, although published after, are the same as were in force at the 
time of the accident : 

"Sec. 5425. * ♦ * If there be no husband, wlfe, mlnor chlld or mlnor 
children, natural bom or adopted as hereinbefore Indlcated, * * * then in 
such case suit may be Instituted and recovery had by the administrator or ex- 
écuter of the deceased and the amount recovered shall be distributed accord- 
ing to the laws of descent, and such corporation, Indlvidual or individuals may 
show as a défense that such death was caused by the négligence of the de- 
ceased. 

"Sec. 5426. When Représentative may Sue. — Whenever the death of a per- 
son shall be caused by a wrongful act, neglect or default of another, and the 
act, neglect or default Is such as would, if death had not ensued, hâve entitled 
the party injured to malntain an action and recover damages in respect 
thereof, then, and in every such case, the person who or the corporation which 
would hâve been llable if death had not ensued shall be liable to an action for 
damages, notwithstanding the death of the person injured. 
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"Sec. 5427. Damages, by Whom Recovered — Measure of. — Damages accru- 
Ing under the last preceding section shall be sued for and recovered by the 
same parties and in the same manner as provided in section 5425; and in ev- 
ery such action the jury may give such damages, not exceeding ten thousand 
dollars, as they may deem falr and just, with référence to the necessary in- 
jury resulting from such death, to the surviving parties who may be entitled 
to sue, and also having regard to the mltigatlng and aggravating circumstances 
attending such wrongful act, neglect or default." 

"Sec. 9. Letters, by Whom Granted. — The probate court, or the judge or 
clerks thereof in vacation, subject to the confirmation or rejection of the court, 
shall grant letters testamentary and of administration." 

"Sec. 56. Proceedlngs to Compel Accounting in Cases of Résignation or 
Removal. — If the executor or adminlstrator resign or his letters be revoked, 
it shall be the duty of his successor, or of the remainlng executor or admin- 
lstrator, to move the court to compel the executor or adminlstrator removed, 
or having resigued, to make final settlement; and on such motion, after due 
notice to such executor or adminlstrator, the court having jurisdiction shall 
ascertaln the amount of money, the quality and kind of real and Personal 
property, and ail the rights, deeds, évidences of debt and paper of every kind 
of the testator or intestate in the hands of such executor or adminlstrator, or 
that came into his hands and remain unaccounted for at the time of his résig- 
nation or removal from office or revocation of his letters, and to enforce such 
order and judgment against such adminlstrator or executor, and his suretles 
if they had due notice of the proceedlngs, or against either of them — flrst, for 
the amount of money specifled in the Judgment, by exécution in the ordinary 
form ; second, for ail other estâtes, effects and papers descrlbed in the Judg- 
ment or order, by attachment against the person or property of executor or ad- 
ministrator." 

"Sec. 112. General Power of Court over Estate. — The court may, at any 
time, make such orders as the interest of the estate may requlre for the speedy 
collection of debts or the sale and distribution of Personal property." 

"Sec. 299. To be Elected, When— Oath and Bond— Ex OlBclo Public Guard- 
ian. — Every county in this state, and the city of St. Louis, shall elect a pub- 
lic adminlstrator at the gênerai élection in the year 1880, and every four 
years thereafter, who shall be ex officio public guardlan and curator in and 
for his county." 

"Sec. 302. Duty of Public Adminlstrator to Take Charge of Estâtes, When. 
— It shall be the duty of the public adminlstrator to take into his charge and 
custody the estâtes of ail deceased persons, and the person and estâtes of ail 
minors, and the estâtes or person and estate of ail insane persons in his 
county, in the followlng cases: • * • Second, when persons die intestate 
wlthout any known heirs; * • * fourth, when money, property, papers or 
other estate are lef t in a situation esposed to loss or damage, and no other per- 
son administers on the same; flfth, when any estate of any person who dles 
intestate thereln, or elsewhere, Is left in the county llable to be injured, wasted 
or lost, when said Intestate does not leave a known husband, widow or heirs 
In this State." 

"Sec. 5429. Limitation of Action — EfCect of Nonsult — Every action Instl- 
tuted by virtue of the preceding sections of this article shall be commenced 
wlthln one year after the cause of action shall accrue." 

"Sec. 303. Addltional Powers, Dutles and Remédies. — In addition to the 
provisions of this article, he and his securities shall hâve the same powers 
as are conferred upon, and be subject to the same dutles, penaltles, provisions 
and proceedlngs as are enjoined upon or authorlzed against executors and ad- 
ministrators, guardians and curators by articles 1 to 13, Inclusive, of this chap- 
ter, so far as the same may be applicable. He shall hâve power to admlnister 
oaths and affirmations in ail matters relating or belonging to the exercise of 
his office." 

Articles 1 to 13 thus referred to define in large measure the duty 
of private as distinguished from public administrators and include the 
two following sections: 
211 F.— 20 
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"Sec. 101. Administra tor to Collect Debts, Prosecute and Défend Sults, eta 
— Executors and administrators sliall collect ail money and debts of every 
kind due to the deceased, and give receipts and diseharges therefor, and shall 
commence and prosecute ail actions which may be maintained and are neces- 
sary in the course of bis administration, and défend ail such as are brougbt 
against him." 

"Sec. 242. Administrator with Approval of Court may Compound with 
Debtor. — Executors or administrators, with the approval of the probate court, 
may in ail cases where they are unable to collect by law compromise any claim 
against any debtor of the décèdent" 

"Sec. 305. Notice, How and When Given — Penalty for Failure. — It shall be 
the duty of every public administrator immedlately upon taking charge of any 
estate, except those of which he shall hâve taken charge under the order of the 
probate court for the purpose of adminlstering the same, to flle a notice of the 
fact in the office of the clerk of tlie probate court. If any public adminis- 
trator shall fall to flle the notice provided for In this section, h,e shall forfeit 
and pay to the persons entitled to the estate a sum not esceeding two hun- 
dred dollars, to be recovered before said court, on motion, and after reasonable 
notice thereof to said public administrator ; and said court may, in its dis- 
crétion, remove such public administrator from office." 

"Sec. 308. Court may Order Hini to Account to Successor, When — The pro- 
bate court may at any tlme, for good cause shovvn, order the public adminis- 
trator to account for and deliver ail money, property or papers belonging to 
anj' estate in his hands to his successor in office, or to the heirs of said es- 
tate, or to any executor or administrator regularly appointed, as provided by 
law." 

It is contended by plaintiff : First, that the public administrator had 
no authority to take charge of the estate under section 302 of the Mis- 
souri Statutes ; second, that there was no power in the public adnainis- 
trator to compromise the claim, and especially without the consent of 
the beneficiaries. 

[1] While the probate court of the city of St. Louis is, so far as 
appears, a court of limited jurisdiction, there can be no doubt that it 
had jurisdiction of the granting of administration upon and the settle- 
ment of the estate of Jacob Joseph Baudendistel. Whatever question 
may be raised as to the jurisdiction of the public administrator, none 
can be suggested as to the jurisdiction of the probate court. 

[2] The power of the public administrator to take charge of the es- 
tate probably existed under the second, fourth, and fifth grounds spé- 
cifiée! in section 302 of the Revised Statutes of Missouri of 1909. 
What is meant by "when persons die intestate without any known 
heirs"? If the person left heirs, they must be known by some one, 
although they may not be known to be heirs of the deceased. In other 
words, the existence of any human being unknown to everybody is 
not conceivable. Manifestly "without any known heirs" means with- 
out any heirs known to the public, the probate court, or the public ad- 
ministrator. While the administrator cannot willfully blind himself 
to the existence of heirs, if he in fact knows of none, he can take 
charge of the estate. He was equally entitled to take charge of the 
estate under the fourth ground that the estate was "left in a situation 
exposed to loss or damage, and no other person" administered on the 
same. There was a short statute of limitations in Missouri, one year 
(section 5429). More than one-fourth of this time had elapsed when 
the public administrator took charge, and substantially half of it had 
expired before the settlement. The first effort made by the heirs to re- 
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move the ptiblic administrator was about December lOth, within about 
12 days of the claim being whoUy lost by the statute of limitations, 
Stirely by this neglect, for whatever cause, of the heirs at law the 
claim was "exposed to loss." 

For the same reason the public administrator had authority, under 
the fifth ground specified under section 302, but entirely aside from 
this question the contention hère made is in a collatéral proceeding. 

[3] While the application to the probate court was to set aside and 
revoke the authority of the public administrator, the whole record 
shows that it was revoked prospectively and not retrospectively. No 
application was ever made to the probate court to revoke the authority 
to the public administrator to settle the claim or to revoke the settle- 
ment made under such authority. It is the settled law of Missouri 
that the authority of a public administrator to take charge of an estate 
cannot be assailed collaterally. Dunn v. German American Bank, 109 
Mo. 90, 18 S. W. 1139; Leeper v. Taylor, 111 Mo. 312, 19 S. W. 955; 
Wetzell V. Waters, 18 Mo. 396; Richardson v. Busch, 198 Mo. 184, 95 
S. W. 894, 115 Am. St. Rep. 472; Vermillion v. Le Clare, 89 Mo. App. 
55. 

In Dunn v. German American Bank, supra, the court said : 

"Nor is there any doubt that the public administrator had authority under 
the statute to take charge of the estate of the décèdent, and, besldes his right 
to thus take charge of an estate cannot be questioned collaterally. Wetzell v. 
Waters, 18 Mo. 396 ; 1 Woerner, Adm'n, 397." 

, And in Leeper v. Taylor, supra, the court said : 

"Bven if the facts did not exist to justify him in taklng charge of the es- 
tate, he would be the administrator until superseded by a duly appointed pri- 
vate administrator." 

The public administrator probably had authority to take charge of 
the estate, and whether he had or not, he became administrator until 
superseded or otherwise removed. See Simmons v. Saul, 138 U. S. 
439, 11 Sup. Ct. 369, 34 L. Ed. 1054, and the cases there referred to, 
namely, Comstock v. Crawford, 3 Wall. 396, 18 L. Ed. 34, and McNitt 
v. Turner, 16 Wall. 352, 21 L. Ed. 341 ; Garrett v. Boeing et al., 15 
G. C. A. 209, 68 Fed. 51. It is claimed that if it be conceded that Troll 
was the de facto administrator of this estate, he had no power to com- 
promise this claim, even with the approval of the probate court. 

[4] First it is urged that the claim for damages was not a gênerai 
asset of the estate subject to the payment of debts, and this is true. 

The case of Pisano y. Shanley Co., 66 N. J. Law, 1, 48 Atl. 618, is 
cited. It is there said : 

"There are décisions of our sister states holding that the administrator in 
actions of this sort is so purely a formai party that his release or discharge 
of the cause of action, without the consent of the beueflciaries, will not be per- 
mitted. It Is not necessary to review the décisions on this subject" ■ 

The question was not expressly passed upon in that case. There is 
no explanation of what is meant by "will not be permitted." Not be 
permitted by whom? Did the court mean not permitted by the probate 
court having jurisdiction of the estate, or did it mean such a settlement 
might be collaterally assailed? The court wholly failed to cite any of 
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the alleged décisions of sister states so holding. None of them hâve 
been cited by the plaintiff, and we hâve not been able to identify them. 
If the New Jersey court meant such settlement would not be permitted 
by the probate court, the answer hère is at once that the probate court 
did permit this settlement. 

In Jeffries v. Mutual Life Insurance Company of New York, 110 U. 
S. 305, 4 Sup. Ct. 8, 28 L. Ed. 156, the court said : 

"To commence and prosecute actions fairly includes the power to make sùch 
reasonable contracts in regard to compensation and the compromising of ac- 
tions on doubtful claims as the clrcumstances of partlcular cases may justify. 
The fact of the enactnient In Missouri of a statute, which went mto effeet No- 
vember 1, 1879, Rev. Stat. of Missouri 1879, vol. 1, p. 37, § 242, giving power 
to an admlnistrator to compound wlth a debtor, wlth the approbation of the 
judge of probate, does not imply that the power did not exist before without 
such approbation. This transaction occurred before such enactment. An ad- 
mlnistrator bas gênerai power, to dispose of the Personal efCects of his Intes- 
tate, 2 Williams on Ex'rs (6th Am. Ed.) p. 998, and to compound a debt. If it 
is for the benefit of the trust estate. 3 Williams on Ex'rs, p. 1900, and note 
g2. And, even when statutes exist providing for compromises with debtors 
wlth the approval.of a probate court, It Is held that the rlght to compromise, 
which before existed, is not talîen away, but may be exercised subject to the 
burden of showing that the compromise was bénéficiai to the estate. Wyman's 
Appeal, 13 N. H. 18 ; Chouteau y. Suydam, 21 N. Y. 179 ; Chadbourn v. Chad- 
bourn, 9 Allen [Mass.] 173." 

[5] It is quite uniformly held that the administrator or other person 
authorized to bring suit for damages for the death of another may 
compromise the daim without complying with such statutes as section, 
242 of the Revised Statutes of Missouri because such statutes hâve 
référence to the compromise of claims which belong to the estate prop- 
er, and not to the widow, heirs at law, and the like, and that such com- 
promises may be made, not only where the beneficiaries do not consent, 
but where they affirmatively object. Hartigan v. Southern Pac. R. 
Co., 86 Cal. 142, 24 Pac. 851 ; Henchey v. City, 41 111. 136; Washing- 
ton V. h. & N. Ry. Co., 136 111. 49, 26 N. E. 653 ; Washington v. L. & 
N. Ry. Co., 34 111. App. 658; Brinks Ex. Co. v. O'Donnell, 88 111. App. 
459; Pittsburg, C, C. & St. E. Ry. Co. v. Gipe, 160 Ind. 360, 65 N. 
E. 1034; Greenlee v. Railroad Co., 73 Tenn. (5 Lea) 418; Stephens v. 
R. R. Ce, 78 Tenn. (10 Lea) 448; Holder v. Nashville, C. & St. L. 
R. Co., 92 Tenn. 141, 20 S. W. 537, 36 Am. St. Rep. 77; Cotton Mills 
Co. V. Mullins, 67 Miss. 672, 7 South. 542 ; Cogswell v. Concord & 
M. Railroad Co., 68 N. H. 192, 44 Atl. 293 ; Parker v. Providence & 
S. Steamship Co., 17 R. I. 376, 22 Atl. 284, 23 Atl. 102, 14 L. R. A. 
414, 33 Am. St. Rep. 869; Foot v. Ry. Co., 81 Minn. 493, 84 N. W. 
342, 52 L. R. A. 354, 83 Am. St. Rep. 395 ; Flynn v. Chicago Great 
Western Railroad Co. (lowa) 141 N. W. 401, 45 L. R. A. (N. S.) 1098. 

Lewis V. McCabe, 76 Mo. 307, is relied on by plaintiff. That case 
must be considered in connection with McCabe v. Lewis, 76 Mo. 296. 
Thèse cases were decided by a divided court. The majority held in ef- 
feet that the public administrator was only authorized to take charge of 
property in his county at the time of the death of his intestate, and that 
the law did not contemplate that the public administrator should take 
charge of property as administrator de bonis non, which property had 
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already been administered. There is nothing in either of thèse ca^es 
which seems pertinent hère. 

Plaintifï also cites Voris v. C, M. & St. P. 172 Mo. App. 125, 157 
S. W. 835, but it does not seem to hâve any bearing upon the question 
deemed of controUing character in this case. 

The matters that hâve been referred to were properly pleaded and 
proven by the défendant, and at the close of ail the évidence it moved 
for a directed verdict, which was overruled, but which in the view 
taken should bave been sustained. 

The case is theref ore reversed and remanded, with directions to the 
District Court to set aside the verdict and grant a new triaL 



GREAT NORTHERN RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. FeBruary 24, 1914.) 

No. 2310. 

1, Mastee and Servant (§ 13*) — Opération of Railboads — Houes of Seevice 

LAW MOVEMKNT OF TeAINS "MoVEMENT" "EMPLOYÉ." 

Hours of Service Law (Act Cong. March 4, 1907, c. 2939, 34 Stat 1415 
[TJ. S. Comp. St. Supp. 1911, p. 1321]), proliibiting the employment of rail- 
road employés longer tlian 16 hours vFithout relief, deflnes the term "em- 
ployé" to mean a person actually engaged in or connected with the move- 
ment of any train. Held, that the word "movement," as so used, is not 
restricted to the actual révolution of the wheels of a train or locomotive 
engaged In Interstate commerce, and that a railroad flreman, acting as a 
locomotive watchman, whlle hls train was tied up on a siding, was en- 
gaged in the movement of a train wlthin the statute. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14; 
Dec. Dlg. § 13.» 

For other définitions, see Words and Phrases, vol. 5, p. 4615 ; vol. 3, pp. 
23G9-2377 ; vol. 8, p. 7649.] 

S. Mastee and Sebvant (§ 13*) — Opération of Raileoads — Employés — Hotjbs 
OF Service Law — Chaeacteb of Duty. 

Hours of Service Law (Act Cong. March 4, 1907, c. 29.39, 34 Stat 1415 
[U. S. Comp. St. Supp. 1911, p. 1321]) makes it unlawful for any carrier 
to require or permit any employé to remain on duty for a longer period 
than 16 consécutive hours, etc. Held that, where, after a railroad flreman 
had been worklng for 16 hours as such, hls train was tied up on a siding 
and he was compelled for 8 addltlonal hours to remain on duty as watch- 
man of his englue, durlng which time his dutles were not essentially dif- 
férent in kind from those requlred of hlm in the opération of the engine, 
though lighter in degree, such change from fireman to watchman did not 
prevent hls c»ntinued employment from constitutlng a violation of the 
statute. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. { 14; 
Dec. Dig. § 13.*] 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho; Frank S. Dietrich, Judge. 

Action by the United States against the Great Northern Railway 
Company to recover a penalty for violation of the Hours of Service 

•For oth*r euM cm sun» tapie A | nvubbb In Dm. A Am. Dig*. 1M7 ta data, * Rap'r Indexa* 
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La,w (Act Cong. March 4, 1907, c. 2939, 34 Stat. 1415 [U. S. Comp.. 
St. Supp. 1911, p. 1321]). Judgment for the United States (206 Fed. 
838), and défendant brings error. Affîrmed. 

The plaintlff In error, a corporation organized and doing business under the 
laws of the state of Minnesota, and acting as a common carrier engaged in 
interstate coinmerce by rallroad in the state of Idaho, was chargea in the 
coniplaint filed by the United States Attorney in the court below with having 
violated an act of Congress approved March 4, 1907, entitled "An act to pro- 
moté the safety of employés and travelers upon railroads by limiting the hour» 
of service of employés thereon" (34 Stat 1415), by requiring and permitting 
its certain employé and fireman. Ed. Bergen, to be and remain on duty as 
such employé and fireman upon its Une of railroad at and between the sta- 
tions of Hillyard, in the state of Washington, and Laclede, in the state of 
Idaho, for a longer period than 16 hours, to wit, from the hour of 6 o'cloek 
a. m. on July 10, 1912, to the hour of 6 o'cloek a. m. on July 11, 1912. 

The case was tried in the court below upon an agreed statement of facts, 
from which it appeared that Ed. Bergen, the employé and fireman named in 
the complaint, had entered upon his duties as such fireman upon one of the 
locomotives of the railfoad company, at Hillyard, Wash., on July 10, 1912, 
at the hour of 6 o'cloek a. m. ; that sald locomotive, af ter being attached to 
a freight train of the railroad company engaged in the movement of inter- 
state commerce, left Hillyard, Wash., at said hour, and proceeded eastward 
over the Spokane division of the railroad company, and arrived at Laclede, 
Idaho, at 9:59 p. m. on that date; that throughout the movement and opéra- 
tion of the locomotive and freight train from Hillyard, Wash., to Laclede, 
Idaho, and during the whole of that time, the fireman. Ed. Bergen, was en- 
gaged in firing the locomotive, without interruption or rest, and without being 
off duty as such employé and fireman. 

It further appeared from the agreed statement of facts that upon arrivlng 
at Laclede, Idaho, at 9:59 p. m. on July 10, 1912, the locomotive and freight 
train were run onto a siding leading ont of and into the main Une of the 
railroad company, the whole of the freight train and locomotive occupying 
the siding, leaving the main Une of the railroad free and clear for the unob- 
structed movement of trains passing along the main Une ; that the switches 
at each end of the siding were theu locked and thereafter remained locked in 
such position that the freight train and locomotive could not leave such posi- 
tion, and no train could proceed from the main Une to or upon the siding; 
that the brakes on the locomotive and freight train were set so that the 
same could not be moved unless the brakes should be released ; that there- 
upon the crew of the locomotive and freight train, other than the employé 
and fireman. Ed. Bergen, retlred to rest upon the freight train, and the or- 
ders of the freight train and locomotive, constituting the orders under which 
they had a right to proceed or move, were annulled. 

The stipulated facts also showed that after the locomotive and freight 
train were placed on the siding and tied up as above set forth, and up to and 
until 6 o'cloek a. m. on July 11, 1912, the fireman and employé. Ed. Burgen, 
remained on the locomotive continuously, during which time he was on duty 
as an engine watchman, and was charged with performing and did perform 
no other duties or work other than the duties and work of an engine watch- 
man. 

The court below found for the plalntifC and against the railroad company, 
and assessed the fine of the latter at $100. A judgment was thereafter en- 
tered against the railroad company for that amount. 

F. V. Brown, of Seattle, Wash., E. C, Lindley, of St. Paul, Minn., 
and Charles S. Albert and Thomas Balmer both of Spokane, Wash., 
for plaintiff in error. 

C. H. Lingenfelter, U. S. Atty., of Boise, Idaho. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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MORROW, Circuit Judge (after stating the facts as above). The 
act of Congress of March 4, 1907, so far as it is applicable to this case, 
provides as f oUows : 

" * * * The provisions of thls act shall apply to any common carrier 
or carriers, their offlcers, agents and employés, engagea in the transportation 
of passengers or property by railroad in the District of Columbia or any ter- 
ritory of the United States, or from one state or territory of the United States 
or the District of Columbia to any other state or territory of the United 
States or the District of Columbia, or from any place in the United States to 
an adjacent foreign country, or from any place in the United States through 
a foreign country to any other place in the United States. The term 'rail- 
road' as used in thls act shall include ail bridges and ferries used or operated 
in connection with any railroad, and also ail the road in use by any common 
carrier operating a railroad, whether owned or operated under a contract, 
agreement, or lease; and the term 'employés' as used in this act shall be held 
to mean persons actually engaged in or connected wlth the movement of any 
train, 

"Sec. 2. That it shall be unlawful for any common carrier, its offlcers or 
agents, subject to this act to require or permit any employé subject to this 
act to be and remain on duty for a longer period than sixteen consécutive 
hours, and whenever any such employé of such common carrier shall bave 
been continuously on duty for sixteen hours he shall be relieved and not re- 
quired or permitted again to go on duty until he has had at least ten con- 
sécutive hours olï duty ; and no such employé who has been on duty sixteen 
hours in the aggregate in any twenty-four hour period shall be required or 
permitted to continue or again go on duty wlthout having had at least eight 
consécutive hours ofE duty." 

Upon the arrivai of the freight train and locomotive of the plaintifï 
in error, upon which its employé, Bergen, was engaged as a fireman, at 
Laclede, Idaho, at 9:59 p. m. on July 10, 1912, he had been on duty as 
such fireman continuously, without interruption, and without any oppor- 
tunity for rest, from 6 o'clock on the morning of that date, a period of 
16 consécutive hours. Upon arriving at Laclede, Idaho, the locomotive 
and freight train were tied up on one of the sidings of the plaintifï in 
error located at that point, and ail of the crew of the locomotive and 
freight train (with the exception of the fireman, Bergen) were released 
from any and every duty in connection with the movement of the same, 
and retired to rest upon the train. The fireman, Bergen, remained on 
the locomotive in the capacity of engine watchman, from the time of 
the tying up and side-tracking of the locomotive and freight train at 
9 :59 p. m. up to and until 6 o'clock a. m. on the following morning, a 
period of 8 hours, making in ail 24 consécutive hours during which he 
was on duty as fireman and as engine watchman. 

The plaintifï in error contends that while their fireman was acting 
as engine watchman on the locomotive, for the period during which 
their freight train and locomotive were tied up on the siding, the em- 
ployé was not a person "actually engaged in or connected with the 
movement of any train," within the meaning of those words as used 
in the act of Congress; and further that the final eight hours during 
which their employé was engaged as and performing the duties of en- 
gine watchman on their locomotive, and while it was tied up and side- 
tracked on their siding as af oresaid, constituted no portion of the peri- 
od of duty covered by the act of Congress, and that, so far as the final 
period of eight hours is concerned, the act does not apply. 
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[1] With respect to the first of thèse contentions, we do not think 
that the narrow interprétation insisted upon by the plaintiff in error 
can be applied to the language of the act above quoted. We cannot 
believe that it was the intention of Congress that the word "move- 
ment" should be restricted to the actual révolution of the wheels of a 
train or locomotive engaged in interstate commerce, for, if that inter- 
prétation were the correct one, obviously the very object of the act, 
the promotion of the safety of employés and travelers upon railroads, 
would be frustrated. The sidings of a railroad are a part of its System 
and are indispensable to the proper opération and movement of its 
trains. Tying up on a siding for any purpose, whether to await orders, 
or for the passing of other trains, or for any other purpose connected 
with the transportation of freight or passengers, is as much a part of 
the gênerai movement of a train as the actual running thereof on the 
main line and at scheduled periods. The fact that, as in this case, the 
delay w^as for a period of -eight consécutive hours does not operate to 
make it any the less a delay occurring in the ordinary course of the 
gênerai movement of the trains of the plaintiff in error. Such delays 
are a part of the gênerai opérations whereby traffîc over railroads is 
conducted. Following this contention of the plaintiff in error to its 
logical conclusion, the resuit would be that the freight train and loco- 
motive in this case could hâve been side-tracked and tied up for an hour 
at a time, at intervais of an hour, and its employé required to remain 
on duty as fireman and as engine watchman alternately for an indefinite 
period, yet it would not hâve been guilty of a violation of the act under 
considération. 

[2] It is next contended by the plaintiff in error that the final eight 
hours during which their employé was engaged in performing the du- 
ties of engine watchman on their locomotive, while it was tied up and 
side-tracked on their siding, constituted no portion of the period of 
duty covered by the act. The duties of an engine watchman, as appears 
from the agreed statement of facts in this case, consisted in watching 
the quantity of water in the boiler of the engine which he was employ- 
ed to watch, and in replenishing the same so that the engine could al- 
ways hâve an adéquate supply of water whereby steam could be ade- 
quately and efiiciently and promptly generated, so that, when the engine 
was again to be moved, it could move under its own steam without 
delay incident to waiting until the engine could hâve again developed 
sufficient steam, and likewise to watch the fire in the fire box of the 
engine, and to replenish the same with fuel, so that the fire would be 
kept up to such an extent that steam would be generated, so that, when 
it was next desired to move the engine, the same could move without 
delay by means of the steam so generated by means of the fire. But 
wherein did thèse duties of the employé as engine watchman differ 
from his duties as fireman ? In no essential particular, as we view it. 
It is true that, when a locomotive is actually running, the duties of a 
fireman, with respect to keeping a proper amount of water in the boil- 
er, and a proper amount of fire in the fire box, may be more strenuous 
and occupy his time to a greater extent than when the locomotive is 
side-tracked and tied up on a siding ; but that would be merely a ques- 
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tion of degree and would not affect the gênerai nature of the duties of 
his occupation. The ail-important fact not to be lost sight of in this 
case is that the employé was required and permitted to continue to ap- 
ply himself to and perform, for a period of eight consécutive hours 
(after 16 consécutive hours of labor), duties very similar to those which 
he had been performing for the 16 hours immediately before, without 
being granted any period during which he might hâve an opportunity 
for rest. The argument of the plaintifï in error, in connection with 
the contention now under considération, is that the safety of its em- 
ployés and of the travelers upon its railroad was not imperiled by the 
employé remaining on duty the additional period of eight hours as en- 
gine watchman. Conceding that this might be true as to the employés 
and travelers upon other trains, the fact would still remain that had 
the fireman, Bergen, during this additional period while he was acting 
as engine watchman, through fatigue and gênerai debility due to ex- 
cessive hours of labor, permitted the water in his locomotive to become 
so low that an explosion would hâve been caused'thereby, his own safe- 
ty, and perhaps the safety of the other members of the crew of the 
train, who had during that period retired to rest upon the train, would 
hâve been imperiled. 

There is another and a much stronger argument which we think 
fully supports the views which we hâve stated. The act prohibits any 
common carrier from requiring or permitting any "employé" to be and 
remain on duty for a longer period than 16 consécutive hours. There 
is no distinction made in the act as to any particular duty or duties 
which an employé may be performing during the whole time, or any 
portion of the time, he is on duty. In this case, when Bergen's duties 
were changed from those of fireman to those of engine watchman, he 
continued to be no less an employé of the railroad company. In other 
words, had he been employed as an engine watchman during the en- 
tire period of 24 consécutive hours, there could be no question but 
that such employment would hâve constituted a violation of the act. 
The fact that during the 24-hour period he was employed for 16 hours 
as fireman and for 8 hours as engine watchman does not lessen the of- 
fense. 

The judgment of the court below is afBrmed. 



ALWART BROS. COAL CO. v. ROYAL COLLIERT CO. (two cases). 

(Circuit Court of Appeals, Seventh Circuit January 6, 1914.) 

Nos. 1999, 2022. 

1. Sales (i 62*) — Conteact — Constbtjction. 

A contract for the purchase and sale of coal proTided that défendant 
coal company purchased from plalntlff colliery company approxlmately 
20,000 tons at $1.07 per ton to be shipped in approxlmately equal monthly 
quantltles between. July 25, 1911, and March 31, 1912, as ordered by the 
buyer. The colliery company agreed to sell the coal from its mine, and 
the coal company as the purchaser agreed to buy the coal as provided; 



*Fer otber cases see same topic & i numbbb in Dec. & Am. Blgs. 1907 to date, & Bep'r Indexe» 
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the contract also providing the method of payment and certain excuses for 
nonperformance and for the purchase of coal in tlie open market in case 
of a failure of tlie seller to perform. Held, that the contract contem- 
plated that the buyer was to hâve and should take approximately 2,500 
tons of coal in each of the eight calendar months embraced in the contract, 
unless excuse arose as specified, thus makiug each monthly requirement 
severable for performance. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 171-179 ; Dec. Dig. 
S 62.*] 

2. Appeal and Erbob (§ 977*) — New Triai, — Denial. 

ISrror cannot be assigned in the Circuit Court of Appeals on the over- 
ruling of a motion for a new trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3860- 
3865 ; Dec. Dig. § 977.*] 

3. Appeal and Eebob (§§ 259, 263*) — Instructions — Remaeks to Judgb — Nb- 

CEssiTY or Exceptions. 

Assignments of error directed to varions portions of the instructions 
and to remarks of the judge in the présence of the jury cannot be re- 
viewed where no adéquate exceptions are preserved thereto. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1498- 
1502, 1516-1523, 1525-1532; Dec. Dig. §§ 259, 263.*] 

4. Evidence (§ 129*)— Matebiality — Issues. 

In an action for the purchase price of coal delivered under a contract, 
évidence of sales of coal, niade by the plaintiff to the buyer during the 
period covered by the contract which were not vrithin it, vcas properiy ad- 
mitted to prove that a crédit claimed by the coal company was not ap- 
plicable to the contract in suit, but to such other sales. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 888-393, 395- 
398; Dec. Dig. § 129.*] 

5. Appeal and Ekboe (§ 1052*) — Bbview — Réception of Evidence — Préju- 

dice. 

Where the verdict is in accord with the undisputed évidence, error, if 
any, in the réception of évidence, will not be deemed prejudicial. 

[lid. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 4171- 
4177 ; Dec. Dig. S 1052.*] 

6. Sales (§ 371*) — Conteact — Monthly Delivebies — Necessity or Tendes. 

Where a contract for the sale of coal required the seller to deliver, and 
the purchaser to take, approximately 2,500 tons during each of the calen- 
dar months as specifled in the contracts as ordered by the buyer, the seller 
was not required to tender such amounts during particular months in- 
cluded within the contract period in order to entitle it to recover for the 
buyer's failure to order the amount specifled per month. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1086-1088; Dec. 
Dig. § 371.*] 

7. Teial (§ 252*) — Requesis to Chabqb — Applicabilitt to Evidence. 

A request to charge not supported by the évidence nor in accord with 
the undisputed facts was properly refused. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 505, 596-612 ; Dec. 
Dig. § 252.*] 

8. Sales (§ 421*) — Bkeach of Contract — ^Instructions. 

Where a contract for the sale of coal required the purchaser to accept 
approximately 2,500 tons during each month of the contract period unless 
excused by specifled conditions maklng the contract as to each monthly 
quantity severable for performance, an instruction that the seller's consent 
to delay shipments amounted to a waiver of its right to insist on the buy- 
er's acceptance of the regular monthly amount during the months prior to 
January 1, 1912, and, if such waiver appeared, it was the seller's duty to 

•For other cases see same toplc & § numbek in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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flellver after that date such amount as with the amount shlpped thereto 
would make up the full contract quantity, was properly refused. 

[Ed. Note.— For other cases, see Sales, Cent Dig. § 1203 ; Dec. Dlg. { 
421.*] 

9, Sales (§ 416*) — Contbact — Bbeach — Evidence. 

Where a contract for the sale of coal required the seller to dellver, and 
the buyer to accept, approximately 2,500 tons per month from July 25, 
1911, to March 31, 1912, and lu an action for the seller's breach of the con- 
tract it appeared that the contract quantity had not been furnished as or- 
dered between January 1 and February 20, 1912, and there was no proof 
that any of the reasons provlded in the contract whlch would relieve the 
seller of llablllty had oecurred, the seller's llability for damages was for 
the jury, notwlthstanding the buyer placed orders In excess of the monthly 
contract quantity during such period and there was a dlsagreement as to 
the contract requirements, and hence the exclusion of évidence to prove 
the fact and amount of the buyer's damage was error. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1171, 1172; Dec. 
Dlg. § 416.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Francis M. Wright, 
Judge. 

Actions by the Royal Colliery Company against the Alwart Brothers 
Coal Company. Judgment for plaintiff in each case, and défendant 
brings error. Judgment in first case affirmed, and judgment in the 
second case reversed, and case remanded, with directions to grant a 
new trial. 

In both of thèse sults at law Royal Colliery Company (hereinafter referred 
to as "Colliery Company") recovered judgment against Alwart Bros. Coal 
Company (hereinafter referred to as "Coal Company"), and the Coal Com- 
pany, as plaintlfE in error, sëeks reversai of each judgment under writs of er- 
ror respectlvely. Nos. 1999 and 2022. 

Both suits are founded on alleged breach of a contract in writlng between 
the parties, made July 25, 1911, for purehase and sale of coal, for "approxi- 
mately 20,000 tons," as four-sevenths of "the requirements of school districts" 
of Chicago mentioned, at $1.07 "per ton of 2,000 pounds," to be shlpped "in 
approximately equal monthly quantities between July 25, 1911, and March 31, 
1912, as ordered by the purchaser." The Colliery Company is designated as 
the "seller" and agrées to sell the coal from Its mine at Virden, 111., and the 
Coal Company, "as the purchaser, agrées to buy coal" as provlded. Other 
terms of the contract relating to the contre versy read as folio ws: 

"Payments. — Settlements shall be made by purchaser in cash at office of 
seller at Virden, 111., on or before the 20th day of each calendar month 
for fifty per cent, of the value of ail coal shlpped during the previous month. 
The remaining fifty per cent. wUl be paid on the lOth day of the second 
month foUowing the month In which shlpments are made. Upon fallure of 
purchaser to pay for any fuel within the time stipulated, the seller may at 
its option, to be exercised any time prier to payments therefor in full, on 
flve days written notice, suspend further shlpments untU such payment is 
made, or treat the contract for any or ail unshipped fuel as broken by pur- 
chaser. • » * 

"This contract is subject to cancellation should the works of either of the 
parties hereto be destroyed by fire or other accident, and to interruption In 
delivery should they be closed or partially closed temporarily for repairs, 
strikes, lockouts, déficient car supply, or other unavoidable reasons. In the 
event of such interruption to the works of the shlpper it may prorate shlp- 
ments on ail existing contracts during such interruption. 

"In the event the seller herein shall at any time fall to comply with any 

•For other cases 'e'e same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the terms and conditions contalned In the preeeding paragraph of thls con- 
traet, the seller in such case and only in such case agrées to protect, indem- 
nify and hold blameless the purehaser under clauses L and N of the purchas- 
er's gênerai contract with the Board ot Education of the City of Chicago, 
which clauses read as follows: 

" '(L) Purchase of Fuel on Open Market 

" 'Sbould the contractor, from any cause or at any tlme, fall, In the Judg- 
ment of the business manager, to promptly deliver fuel, or, as shown by the 
reports of the engineering flrm which does the testing for the board of éduca- 
tion, fall to deliver fuel of the kind or (juality theretofore ordered to be de- 
llvered to any of the publie school buildings, said business manager shall 
hâve the right, either personally or through others whom he may deslgnate, 
to purchase fuel to supply the want of any school building or buildings which 
the contractor has failed to supply in accordance with the order of said busi- 
ness manager. Said fuel so purchased by said business manager to be of 
any grade or quallty which ean be obtained, and shall be purchased at the 
expense of the contractor so defaulting. The said business manager shall 
deduct the différence in cost, if any, between the price thus paid and the con- 
tract price, from any moneys due or accruing to the contractor from the 
board under the terms of the contract' " 

Clause N is Inapplicable to the controversies. 

(1) In No. 1999, the suit was brought by the Colllery Company (as a for- 
eign corporation) in the fédéral court, to recover: (a) For coal dellvered in 
January and February, 1912, under the contract, and (b) for damages for 
alleged fallure of the purehaser to take the agreed amount of coal during the 
prlor months of 1911. On submission of . the Issues thereln to a Jury, the Col- 
llery Company recovered a verdict against the Coal Company embracing both 
of the above claims. 

(2) In No. 2022, the suit was instituted by the Coal Company against the 
Colllery Company, in the municipal court of Chicago, for recovery of dam- 
ages lor alleged failnre of deliverles of coal In the months of January, Feb- 
ruary, and March, 1012 ; was removed to the District Court and issue joined 
thereln. It "was Consolidated for the purpose of trial" with the other cause 
(No. 1999), but treated as independent thereof for separate verdict upon such 
issue, which was neither pleaded nor treated by way of set-off in No. 1999. 
On conclusion of the évidence thus taken jointly, the trial court dlrected a 
verdict in favor of the Colllery Company (défendant) in No. 2022. 

The material facts in référence to performance and the questions of law 
presented in each case are stated in the opinion. 

John A. McKeown and Defrees, Buckingham, Ritter & Eaton, ail of 
Chicago, 111., for plaintiff in error. 

Frank Crozier, of Chicago, 111., for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (af ter stating the facts as above). [ 1 ] The 
main controversy between the parties, in both of thèse suits upon the 
contract of purchase and sale of coal, rests on an interprétation of the 
contract terms, with the facts in référence to performance and non- 
performance respectively undisputed. Upon that inquiry we believe 
the contract to be plain in its provisions that the purehaser was to hâve 
and take approximately 2,500 tons of coal in each month of the eight 
calendar months enibraced in the contract — unless excuse arose as 
specilied — thus making each monthly requirement severable for per- 
formance, as construed by the trial court in the submission of the is- 
sues in the original suit, No. 1999. This interprétation of the contract 
is applicable as well for détermination of the issues in the other suit. 

[2,3] 1. No. 1999 is the suit of the Colliery Company, as seller. 
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upon the alleged causes of action: (a) For the purchase price of coal 
delivered in January and February, 1912, and (b) for damages for fail- 
ure of the purchaser to take the agreed amounts of coal in each of the 
prier months embraced in the contract. The verdict awarding recovery 
upon both of thèse grounds is supported by facts in évidence, and we 
believe the assignments of error présent no cause for reversai, under 
the contract obUgations as above interpreted. Error is variously as- 
signed for overruling motions for a new trial, although it is well set- 
tled that error is not assignable thereupon. Several assignments are di- 
rected to various portions of the instructions given to the jury and for 
remarks of the trial judge "in the présence of the jury," but each is 
without force for the reason that no adéquate exceptions are preserved 
for review thereof, and were it assumed (without so intimating) that 
any of such rulings were objectionable, no review is authorized. The 
only assignments of error entitled to considération, therefore, are those 
designated as third, eleventh, and twelfth, in the transcript of record. 

[4,5] (1) The third assignment relates to the admission of évidence 
of sales of coal made by the Colliery Company to the Coal Company, 
during the period covered by the contract, which were not within the 
contract sales in suit, and other items of évidence, ail alleged to be 
"not material to any issue before the jury" and tending "to confuse the 
jury" and induce an "excessive verdict." It is contended on behalf of 
the défendant in error that the items of évidence referred to were ad- 
missible to disprove a crédit claimed by the Coal Company in the case 
at bar for a payment of $1,100, which was not applicable to the contract 
in suit, but to thèse other sales ; and the record appears to support its 
réception on that ground. If immaterial in any measure, however, we 
understand the verdict to be in accord with undisputed facts in évi- 
dence, so that error in such réception cannot be deemed prejudicial, and 
in either view the assignment must be overruled. 

[6, 7] (2) The eleventh assignment is for déniai- of instructions re- 
quested, in substance: (a) That no breach of the contract was com- 
mitted by the Coal Company in its failure to order "approximately 
2,500 tons of coal per month" unless tenders of such amounts were 
made by the Colliery Company "during the months previous to Janu- 
ary 1, 1912" ; and (b) that the Colliery Company "consented to and ac- 
quiesced in the manner of performance" on the part of the Coal Com- 
pany "and thereby waived its right to insist on the défendant taking 
the regular monthly amount of coal under the contract." We under- 
stand the first-mentioned proposition of law to be untenable, and that 
the last-mentioned request was neither supported by évidence nor in 
accord with the undisputed facts. 

[8] (3) In the twelfth assignment error is predicated on déniai of 
an instruction as requested, in substance, that consent on the part 
of the Colliery Company to delay in shipments amounted to a waiver 
of its right to insist on the taking by the purchaser of "the regular 
monthly amount of approximately 2,500 tons during the months up to 
January 1, 1912," and that, if such waiver appeared, it became the duty 
of the Colliery Company to deliver "after January 1, 1912, such amount 
of coal as, with the amount shipped previous to that date, would make 
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up the full amount of approximately 20,000 tons." Neither this as- 
signment nor the request referred to is discussed or mentioned in the 
brief for plaintiff in error, and we are not advised of its assumed bear- 
ing upon the issues in No. 1999, nor whether it is relied upon for re- 
versai; but, whatever may hâve been contemplated as making the re- 
quested instruction applicable, we believe no error was committed in 
its rejection, as it was, on any theory, inconsistent with the foregoing 
interprétation of the contract. 

Ali of the assignments of error are therefore overruled, and various 
other propositions which are set forth in the argument of counsel, 
not embraced in thèse assignments, are not involved for considéra- 
tion. It may justly be remarked, however, that the verdict appears to 
be supported by the évidence, under the pleadings. 

[9] 2. In No. 2022, removed from the municipal court of Chicago, 
the issue involved was a claim of the Coal Company for damages 
againsf the Colliery Company, for alleged f ailure to make complète de- 
liveries of coal, as provided by the contract, in January, February, and 
March, 1912. While a large portion of this claim was disproved by the 
évidence under the foregoing interprétation of the contract, it never- 
theless appears in évidence that orders placed by the Coal Company 
between January Ist and February 20th were not supplied at the rate 
and extent of 2,500 tons per month as required by the contract, and 
that the shortage therein presented an issue of default on the part of 
the seller. If not excused by inability to obtain cars for shipment or 
other cause within the contract terms, the Colliery Company became lia- 
ble for damages for such nondeliveries up to February 20th, as above 
mentioned, and the issue thereupon was for détermination by the 
jury. Evidence was offered by the plaintiff in error and excluded by 
the court tending to prove the f act and amount of damages thus caused, 
and we believe error to be well assigned, both upon such exclusion of 
évidence and upon the final direction of a verdict therein in favor of 
the défendant below. Neither the fact that the plaintiff below placed 
orders in excess of 2,500 tons per month during such period, nor the 
subséquent disagreement of the parties as to the contract requirements, 
can serve to def eat such right to hâve the above-mentioned issue of fact 
submitted to the jury. 

In conf ormity with the foregoing opinion, the first-mentioned judg- 
ment, in No. 1999, is afHrmed; and the judgment in No. 2022 is re- 
versed, arid the cause so designated is remanded to the District Court, 
with direction to grant a new trial. 



LACKAWANNA LEATHER CO. et al. v. LA PORTE CARRTAGE CO. 
(Circuit Court of Appeals, Seventh Circuit. January 6, 1914.) 
No. 1,998. 
1. Pleading (§ 127*) — Answee — Denial — Double Négative. 

An alleged bankrupt flled an answer, denying that It had committed the 
acts of bankruptcy alleged In the pétition, or that it was Insolvent, or at 
the tlme of filing such Involuntary pétition In bankruptcy was Insolvent, 
and "that it should not be declared a bankrupt for any cause in said pe- 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tltion alleged." Held, that the second négative was Intended from the con- 
text as an additional independent déniai, and lience the answer could not 
be construed as a confession that respondent should be declared a bank- 
rupt. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dig. §§ 264-268; Dec. 
Dig. § 127.*] 

2. Bankruptct (§ 89*) — Involuntart Pétition — Answeb — Vérification. 

Where an Involuntary bankruptcy pétition is verifled on information and 
belief, tàe petitioners are not entitled to hâve a better vérification of the 
answer. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 120-122 ; Dec. 
Dig. § 89.*] 

3. Bankbuptct (§ 82*) — Answer — Vérification — Defects — Waiveb. 

Where an involuntary bankruptcy pétition is heard on the merits with- 
out objection to the pleadings, the fact that one or more of them is verifled 
on information and belief only is immaterial. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 123 ; Dec. Dig. 
§ 8S.»] 

4. Bankruptcy (§ 95*) — Involuntary Pétition — Adjudication — Référence 

TO Master. 

Where in involuntary bankruptcy proceedings, the alleged bankrupt and 
a creditor filed separate answers, both denying the material allégations of 
the pétition, only one issue was thereby presented, and hence the petition- 
ing creditors were not relieved from the duty to appear before the spécial 
master and try such issue, because the order of référence only submitted 
the issue formed by the pétition and the "answer" thereto, instead of re- 
ferring the issue presented by the pétition and both answers. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 132, 140, 145 ; 
Dec. Dig. § 95.*] 

5. Bankruptcy (§ 95*) — Issue — Submission to Master — Eeport — Summary 

OF Evidence. 

Under Gen. Bankr. Order 27 (89 Fed. xi, 32 C. C. A. xi), providlng for 
a certification of the summary of the évidence, report of a spécial màstfer, 
setting forth the substance of the testimony, was not objectionable, in the 
absence of any request made at the time that the testimony be returned 
Verbatim. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 132, 140, 145 ; 
Dec. Dig. § 95.*] 

6. Bankruptcy (§ 61*) — Act oï Bankruptcy — -Admission — Evidence. 

A letter, written by the président of an alleged bankrupt corporation, 
asking for a conférence wlth creditors, and stating that the corporation 
was unable to meet Its obligations promptly and continue the business, 
having been handicapped by havlng too much invested in the plant and 
too little working capital, though it appeared that it could procure suffl- 
cient business if it could put itself in shape to také care of it, did not con- 
stitute a confession of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 61.*] 

7. Bankruptcy (§ 91*) — Assets — True Cash Value — Faib Valuation. 

On an issue of insolveney in an involuntary bankruptcy proceeding, an 
objection to proof of the "true cash value" of the alleged bankrupt's proi)- 
erty, in that "fair valuation" was the test required by the Bankruptcy 
Act, was unsustainable, since the burden assumed by the alleged bank- 
rupt was at least as heavy as that prescribed by the statute. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 137-139; 
Dec. Dig. § 91.*] 

•Far other cases see same topic & § ndmbeb In Dec. & Am. Dlgs. 1907 to date, & Reb'r Indexes 
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8. Bankeuptct (§ 100*) — Act of Bankbuptct — Denial — Reheabino. 

Where an alleged bankrupt was found not to hâve eommitted an act of 
bankruptcy, a motion by the petitioning creditors for rehearing, whlch 
merely repeated such credltor's original charge on Information and belief 
that the alleged bankrupt was insolvent, but contained no statement of 
procuraWe évidence vpith which to combat the évidence of solvency previ- 
ously ofifered, was properly denied. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 60, 131, 141- 
144; Dec. Dig. § 100.*] 

9. Bankbuptct (§ 100*) — Involuntakt PROCEEniNO — Dismissal — Stattjtes. 

Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 561 [U. S. Comp. St 
1901, p. 3444]), § 58a, provlding that creditors shall hâve at least 10 days' 
notice of the proposed dismissal of the proceedings, contemplâtes notice 
to other creditors when the pétition is about to be dlsmissed for want or 
prosecutlon or consent of the parties aiready in court, and does not ap- 
ply to dismissal of an involuntary pétition on the merits after heariug. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 60, 131, 141- 
144; Dec. Dig. § 100.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana; Albert B. Andersen, Judge. 

In the matter of bankruptcy proceedings of the La Porte Carriage 
Company. From an order adjudging that the respondent was not a 
bankrupt and dismissing the pétition, the Lackawanna Leather Com- 
pany and others, petitioning creditors, appeal. Affirmed. 

Appellants on November 12, 1912, flled their pétition against the appellee, a 
corporation, alleging that appellee was insolvent and had on November 7, 1912, 
whlle insolvent, transferred a portion of its goods to one of its creditors wlth 
Intent to prefer such créditer. On the same day appellants also flled a pé- 
tition asking the court to appoint a receiver, and the court at once made such 
an appointment. 

On December 2, 1913, appellee flled its answer, in whlch it "dénies that It 
has eommitted any of the acts of bankruptcy set forth in said pétition, or that 
it Is Insolvent, or at the time of flllng such involuntary pétition in bankruptcy 
was insolvent, and that it should not be declared bankrupt for any cause in 
said pétition alleged." At the same time the Cudahy Packing Company, a 
creditor, flled an answer denying the allégations of the pétition. 

Upon December 4, 1912, the Judge referred the pétition of appellants and 
the "answer" (not answers) to a si)ecial master witb instructions "to set a 
day for hearing, and notify the parties, and to take the testlmony In said 
matter and report the same to this court, together wlth his flndlngs of fact 
and conclusions of law." 

On January 11, 1913, the spécial master filed his report, In which he showed 
that on December 26, 1912, he set the cause for hearing at the court house 
in La Porte, Ind., on January 9, 1913, and notifled the parties in interest and 
also their attorneys of record, and that at the time and place set for hearing 
the cause came on for hearing, and that appellants and their counsel failed 
to appear. The master further reported that appellee by counsel and the 
Cudahy Packing Company by counsel were présent, and called one Parkhurst, 
président of appellee, as a witness, and that the witness was sworn and ex- 
amlned. The master then eertifled that said witness "testified in substance 
as follows," setting out In narrative form Parkhurst's statements that the real 
estate, plant and machinery of appellee on November 7, 1912, were of the cash 
value of $240,000, against which there was a bonded indebtedness of $64,500, 
and that the merchandlse then on hand was worth In cash $61,000, and that 
there were accounts recelvable worth $7,500 net, and that ail of appellee's in- 
debtedness in excess of said bonded Indebtedness was $60,000. 

In appellants' pétition for the appointment of a receiver Is set out a letter 

•For other cases see saine topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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which the président of appellee had sent on November 8, 1912, asking for a 
conférence with its credltors. In thls letter, after a statement of the floatlng 
debt, the foUowing statement appears: "Whlle thls amount is not large, we 
are unable to meet thèse claims promptly and continue our business. We hope 
to hâve a full représentation and hâve you examine our plant and equipment 
for doing budness. We hâve been handlcapped by havlng too much Invested 
in our plant and too little working capital. It looks as though we could pro- 
cure business enough If we could put ourselves In shape to take care of it." 

On February 10, 1913, appellants flled certain exceptions to the report of 
the spécial master. Thèse exceptions are notlced In the opinion. And at the 
same time appellants filed a motion that they be granted leave to dismlss, and 
that 10 days' notice be glven to ail credltors of the contemplated dismissal, or 
that the original pétition for adjudication be agaln referred to a spécial mas- 
ter. Thls pétition alleged that appellants believed that appellee "is hopelessly 
Insolvent," but falled to tender or refer to any évidence, newly discovered or 
otherwise, in support of the alleged bellef. And on February 13, 191S, the 
court overruled sald exceptions and motion and entered the decree appealed 
from, adjudglng that appellee was not and Is not a bankrupt, and that the 
pétition be dismissed with costs. 

Israël Cowen, of Chicago, 111., for appellants. 
Ellsworth E. Weir, of La Porte, Ind., and Eugène H. Garnett, of 
Chicago, III., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). [1] 
Counsel for appellants urges with évident good f aith that the decree 
must be reversed on account of appellee's confession in its answer that 
it should be declared a bankrupt. This confession is said to be brought 
about by the wording of the answer to the efïect that appellee denied 
that it should not be declared a bankrupt. But the argument overlooks 
the phrases that immediately foUow the word "dénies," and couples 
the second négative with the original déniai, while the second négative 
was evidently intended, from the context, to be an additional independ- 
ent déniai. At ail events, after a hearing upon the pétition and the an- 
swer without objection, there is no merit in the assignment. 

[2, 3] Counsel challenges the sufficiency of the vérification of appel- 
lee's answer. But on examination of the record it appears that it is 
the appellants' own pétition, and not appellee's answer, that is verified 
on information and belief. But if appellee's answer had been only 
verified in the same way, appellants could not well call for a better 
vérification than they gave. This matter, also, became utterly imma- 
terial when the case was heard on thèse pleadings without objection. 

[4] An insistence is made that the order of référence is insufficient 
to support any decree based upon a report under the référence, on the 
ground that the matter submitted to the spécial master was the issue 
formed by the pétition and "the answer thereto." The point is that 
since the appellee and a creditor had each filed an answer, appellants 
could not be required to pay any attention to this ambiguous order of 
référence. But as both answers were déniais of the material alléga- 
tions of the pétition, only one issue was in fact presented, and a trial 
upon the pétition and either answer would détermine that issue. 

[5] Objection is made to the master's report because it does not 
«et out the évidence in obédience to the order of référence, but only 
211 ï .— 21 
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States that the witness "testified, in substance, as follows." No re- 
quest was made at any time that the testimony be retumed Verbatim. 
General Order 27 (89 Fed. xi, 32 C. C. A. xi) provides for the certifi- 
cation of "a summary of the évidence." 

[6] Against the testimony of the président of appellee given before 
the master it is claimed that the facts stated in the letter of the prési- 
dent should prevail. But this letter was never introduced before the 
master, and it only appeared in the ex parte application of appellants 
for the appointment of a receiver. There is, however, no contradic- 
tion between the testimony of Mr. Parkhurst and the statements in 
the letter. This letter is far from admitting any cause for an adjudi- 
cation of bankruptcy. It merely admits that appellee's floating in- 
debtedness cannot be met promptly. The view presented is that too 
much capital is invested in plant in proportion to the working capital. 

Counsel also insists that under section 3 of the Bankruptcy Act, 
relating to the burden of proof, appellee had the burden of establish- 
ing that no cause existed for an adjudication of bankruptcy. We shall 
not stop to analyze the varions provisions of this section, because if 
the burden was upon the appellee, that burden was fully met. 

[7] Objection is also made to the proof of the "true cash value" of 
the property, when "fair valuation" is the test required by the statute. 
We are of the opinion that appellee assumed at least as heavy a bur- 
den as the statute required in this respect. 

It is also claimed that the proof is insufficient because the date with 
respect to solvency was given as November 7th instead of November 
12th, when the pétition was filed. But November 7th wàs the date of 
the alleged préférence, and to constitute a préférence it was necessary 
that appellee while insolvent should hâve made a transfer. So that, 
even if the presumption of a continuation of solvency from November 
7th to November 12th could not be indulged, yet an adjudication of 
bankruptcy could not be rendered in the face of the proof that appellee 
had committed no act of bankruptcy. 

[8] Appellants' motion to hâve the matter resubmitted was without 
merit. It simply repeated the appellants' original charge on informa- 
tion and belief that appellee was insolvent, but contained no statement 
of any procurable évidence with which to combat that which had been 
ofïered by the appellee. 

[9] The alternative of the motion, namely, that appellants be per- 
mitted to dismiss the pétition after 10 days' notice to ail creditors, 
was likewise without merit. Section 58a contemplâtes notice to other 
creditors when the pétition is about to be dismissed for want of prose- 
cution or by consent of the parties already in court, and bas no appli- 
cation to a dismissal of the pétition on the merits after a hearing. 
Neustadter v. Chicago Dry Goods Co. (D. C.) 96 Fed. 830, 3 Am. 
Bankr. Rep. 96 ; Cummins Grocer Co. et al. v. Talley, 187 Fed. 507, 
109 C. C, A. 273, 26 Am. Bankr. Rep. 484. 

The decree is affirmed. 
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ALBEMARLE SOAPSTONB 00. v. SKIPWITH. 
(Circuit Court of Appeals, Fourth Circuit. November 4, 1913.) 

No. 1163. 

1. Waters and Wateb Courses (§ 49*) — Flooding Land — Peemanehot or 

Injuet. 

Wiiere, in trespass to recover damages to plalntlff'a land and crops by de- 
fendant's deposit of soapstone dust Into waters of a creek whlcli by floods 
and freshets subsequently was carried down and deposited on plalntifC's 
land, there was no proof of a permanent injury, the rule of damages ap- 
plicable to a nuisance resulting from a permanent structure or estabUsh- 
ment whlch at once exerts a maleflc efCect was inapplicable. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
|§ 39,40; Dec. Dlg. § 49.»] 

2. Watebs and Water Courses (§ 49*) — Injuries to Land — Bight to Sue. 

In an action for injuries to plaintiff's land and crops by the pollution 
of the waters of a stream with soapstone dust by défendant, whieh was 
later thrown on plaintiff's land by floods and freshets, plaintiff's right to 
recover was limited to the damages for injuries sustained after the tlme 
he acqulred title to the land. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 39, 40; Dec. Dig. § 49.*] 

3. Waters and Watee Courses (§ 49*) — Injuries to Land — Measueb of 

Damages. 

In an action for injuries to plaintiff's land and crops by defendant's 
pollution of a stream by soapstone dust, which was later thrown onto the 
land by floods and freshets, the court properly charged that plaintiff's 
measure of damages for injury to the land was the différence between 
its rental value freed from and subject to or incumbered with the dust 
so deposited and for, the injury to any given crop the différence in value 
of the crop free from and burdened with such deposit. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dlg. 
§§ 39, 40 ; Dec. Dig. § 49.*] 

4. Damages (§ 217*) — Instructions — Dauaoes. 

Where, in an action for injuries to plaintiff's land and crops by de- 
posit of soapstone dust in the waters of a stream which was thereafter 
carried onto the land by freshets and overflows, the évidence showed that 
one portion of plaintiff's land was more subject to overflow and conséquent 
deposit of soapstone dust than the remainder, and that the damage to 
crops was confined to the upper bottom, while the damage by loss of the 
use of the land for purposes other than grazing the wlld grass was con- 
fined to the lower bottom, an Instruction that an upper rlparlan proprietor 
had no right to so use the stream as to materially injure the land or crops 
of the lower owner of the same stream, and If the jury believed from the 
évidence that défendant had so used the stream In question as to ma- 
terially Injure the land or crops, or both, of plaintiff, the jury should 
find for hlm, and assess his damages at such sum as would compensata 
him for the Injury so done, the measure of damages for injury to the 
land belng the différence between the fair rental value thereof, free from 
and subject to the alleged deposit during the period specifled, and the- 
measure of damages for injury, if any, to crops belng the différence Ir 
the value of the crops free from and subject to the deposit, was not ob- 
jectlonable as authorizing double damages. 

[Ed. Note. — For other cases, see Damages, Cent Dlg. §g 55&-559; Dec 
Dlg. § 217.*] 

In Error to District Court of the United States for the Western Dis- 
trict of Virginia, at Charlottesville ; Henry Clay McDowell, Judge. 

•For other oases see same toplc & 9 numeeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by L. Skipwith against the Albemarle Soapstone Company. 
Judgment for plaintiff, and défendant brings error. Afïirmed. 

J. T. Coleman, of Lynchburg, Va. (Coleman, Easley & Coleman, of 
Lynchburg, Va., on the brief), for plâintifï in error. 

H. W. Walsh and R. T. W. Duke, Jr., both of Charlottesville, Va, 
for défendant in error. 

Before PRITCHARD, Circuit Judge, and KELLER and CON- 
NOR, District Judges. 

KELLER, District Judge. This was an action in trespass on the 
case brought by h. Skipwith against the Albemarle Soapstone Com- 
pany, a corporation organized under the laws of the state of New York, 
alleging damages to Skipwith's land occasioned by the depositing by 
the défendant of soapstone dust in the waters of Eppes creek, which 
dust was by floods and freshets subsequently carried down and depos- 
ited upon the lands of plâintifï below, rendering said lands stérile and 
infertile, etc. 

[t] Upon a former trial of this case a verdict and judgment was 
rendered in favor of the défendant, which was reversed upon writ of 
error. See Skipwith v. Albemarle Soapstone Co., 185 Fed. 15, 107 C. 
C. A. 119. In view of the opinion of this court in that case it will be 
unnecessary to consider ail of the assignments of error embraced in the 
record as it is évident that many of them are founded upon the theory 
that the doctrine applicable to the case is that the damage complained 
of is attributable solely to the érection and opération of permanent 
structures or establishments which at once exert their malefîc efïect. 
That such is not the case hère was plainly pointed out in the opinion 
of Judge Boyd in the case upon the former writ of error ; and to the 
views therein expressed we adhère. The claim hère is for damage to 
the land, and this did not arise until soapstone dust and débris became 
deposited on the plaintifï's land. 

[2] The défendant was properly permitted to file its plea of the 
statute of limitations of five years, and the learned trial judge in in- 
struction D further limited the time within which the injury must hâve 
happened to the period between April 7, 1903, and May 27, 1907; it 
appearing that plaintifï's record title did not accrue until April 7, 1903. 
This instruction D given by the court below, and made the subject of 
an exception, is as follows: 

"The upper riparlan owner has no rlght to so use a stream of water as to 
materially injure the land or crops of a lower riparlan owner on the same 
stream. If the jury believe from the prépondérance of the évidence that the 
défendant has, between April 7, 1903, and May 27, 1907, so used the stream 
In question hère as to materially Injure the land or crops, or both, of the 
plaintiff, the jury should find for the plaintiff, and assess his damages at such 
sum as will compensate him for the injury so done. The measure of damages 
for the injury to the land, if any, is the différence between the fair rental 
value of the land free from and subject to the alleged deposlt of soapstone dust 
during the period aforesaid. The measure of damages for Injury, if any, to 
plaihtiff's crops during the aforesaid period is the différence in the value be- 
tween such crops free from and subject to the alleged deposit of soapstone 
dust thereon. In no event will the jury assess any damages for mère loss of 
the use of the water." 
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[3] This instruction told the jury that they could give no damages 
on account of the only f eature wherein the déclaration counted, on what 
may be termed a "permanent" injury, namely, the pollution of the wa- 
ter, and confined the recovery to injury occurring to the plaintiff's 
lands and crops within the period from April 7, 1903 (when plaintiiï 
took title), to May 27, 1907. The court properly instructed the jury 
that the measure of damages to the lands was the différence between 
their rental value free from and subject to or incumbered with the 
soapstone dust deposited on them; that as to any given crop as to 
which évidence of injury by deposit of such soapstone dust appeared, 
the measure of damages would be the différence in value between the 
crop free from and burdened vi^ith such deposit. We think, in view 
of the évidence given, that this instruction was not only without fault, 
but that it was eminently proper. 

[4] The évidence disclosed that one portion of plaintiff's lands was 
more subject to overflow and conséquent deposit of soapstone dust 
than the remainder. As pointed out by the learned trial judge in his 
opinion entering judgment on the verdict of the jury, "the évidence 
of damage to crops was confined to the up{rer hottom, while évidence 
of damage by loss of the use of the land for purposes other than graz- 
ing the wild grass was confined to the lower bottom," and we fully 
agrée with his conclusion that, read in the light of the évidence, the 
instruction D, given by the court could not hâve been misunderstood 
by the jury, or hâve been regarded by that body as authorizing double 
damages upon any feature arising in the case. We therefore hold that 
the third and fourth exceptions of the défendant, covering assignments 
Nos. 3, 4, 5, and 6 are without merit. 

Assignments Nos. 1, 2, and 7 are more gênerai in their nature, the 
first two being based on the refusai of the court to direct a verdict 
for the défendant, and the last on the refusai to set aside the verdict 
and grant the défendant a new trial, and embrace the doctrine, disap- 
proved by this court, that the occasion of the injury to the plaintiff 
was one to which the pleas of prescription and of the five year statute 
of limitation applied, as being the immédiate and inévitable resuit of a 
permanent structure. See the very instructive case of Mast v. Sapp, 
140 N. C. 537, 53 S. E. 350, 5 L. R. A. (N. S.) 379, 111 Am. St. 
Rep. 864, 6 Ann. Cas. 384. And see, also, the very full discussion of 
the whole subject in Sutherland on Damages (3d Ed.) § 1037 et seq., 
where the doctrine in relation to the class of cases in which injuries 
are regarded as permanent, and may or must be sued for once for ail 
and the class in which no suit can be brought until the actual injury to 
complainant arises is fully set out and illustrated by cases from many 
jurisdictions. 

We are fully persuaded that the former décision of this court in 
this case was correct, and that the District Court for the Western Dis- 
trict of Virginia in retrying the case committed no error. 

It results that the judgment is in ail respects affîrmed. 

Afïirmed. 
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MUSIOA et al. v. PRENTICB et al. 
(Carcutt Court of Appeals, Flfth Circuit. February 10, 1914.) 

No. 2541. 

1. Bankeuptot (I 136*) — Courts of Différent Districts — Ancillart Jtjbis- 

DICTION. 

Where bankruptcy proceedlngs Vreie instituted in New York, from whlch 
State the bankrupts fled and were arrested in New Orléans, where large 
sums of money, belonging to the bankrupts' estate were found in their 
possession, the fédéral court of Louisiana sitting in bankruptcy had jurls- 
diction to ald the receiver, appolnted by the court of original jurisdlc- 
tlon, to recover the money as provlded by Bankruptcy Act July 1, 1898, 
c. 541, 30 Stat. 646 (U. S. Comp. St 1901, p. 3421) § 2 [20] added by Act 
Cong. June 25, 1910, c. 412, § 2, 36 Stat. 839 (U. S. Comp. St. Supp. 1911, 
p. 1492), declaring that courts of bankruptcy shall exercise ancillary juris- 
dlction over property or persons wlthin their respective territorial limits, 
etc. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235 ; Dec. 
Dig. § 136.*] 

2. Banketjptct (§ 115*) — Administration or Estate — Recoveby of Punds — 

Adverse Claim. 

Where, in proceedlngs by bankrupts' receiver to recover funds alleged 
to belong to the estate, It appeared that défendants had no just adverse 
claim to the money, the bankruptcy court had jurisdiction to order its sur- 
render In summary proceedlngs. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 165; Dec. 
Dig. § 115.*] 

3. Bankkuptct (§ 188'*) — Attornet's Fées — Assets. 

Attorneys for bankrupts were not entitled to a lien for fées for services 
rendered to the bankrupts subséquent to the institution of the proceedlngs 
In an ancillary suit by the receiver to recover moneys belonging to the 
estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286-289, 
291-295; Dec. Dig. § 188.*] 

4. Bankrtjptct (§ 219'*) — Attoeney for Bankrupt — Claim fob Feks — Dé- 

termination. 

A clalm for attorney's fées for services rendered to the bankrupt af ter 
the institution of the bankruptcy proceedlngs must be made and deter- 
mlned by the court having jurisdiction of the administration of the bank- 
rupts' estate, and cannot be determined by a bankruptcy court exercising 
ancillary jurisdiction. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. § 356 ; Dec. Dig. 
§ 219.*] 

Appeal from the District Court of the United States for the Eastem 
District of Louisiana; Rufus E. Poster, Judge. 

In the matter of bankruptcy proceedings of Antonio Musica & Son. 
Ancillary proceedings by Ezra P. Prentice, as receiver, and others, to 
recover money and property belonging to the bankrupts' estate. From 
decree granting the relief prayed (205 Fed. 413), Antonio Musica and 
others appeal. Affirmed. 

•For other cases see Bame toplc & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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Henry L. Lazarus, Eldon S. Lazarus, and David Sessler, ail of New 
Orléans, La. (Herman Michel, of New Orléans, La., on the brief), for 
appellants, 

William C. Dufour, H. Génères Dufour, and Gustave Lemle, ail of 
New Orléans, La. (George Janvier, of New Orléans, La., on the brief), 
for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 



SHELBY, Circuit Judge. This Htigation involves four separate 
proceedings by pétition in the bankruptcy court and two interventions 
by claimants of a fund in court. The subject of the controversy is a 
large sum of money — ^about $75,000 — and some notes, mortgages and 
Insurance policies amounting in value to probably $50,000. The money 
and securities were found by search in the possession of Antonio, 
Philip, Arthur, and Lucy Grâce Musica. The first three were arrested 
in New Orléans as fugitives from justice, and the last named was ar- 
rested and held as a material witness. The property was first deliv- 
ered by the city police to the judge of the First City Criminal Court, 
in which the proceedings were pending, and, by direction of that court, 
were placed in a bank in New Orléans. Subsequently the City C.<:im- 
inal Court directed that the property be held subject to the order of 
the bankruptcy court. So there is no question of conflict of jurisdic- 
tion in the case before us. 

Much has been said in argument about the alleged illégal arrest and 
search of the Musicas and the alleged illégal seizure of the property, 
but no questions involving such allégations are material, or necessary 
to be considered, in the décision of the case presented to us by the 
record. 

Antonio Musica and Philip Musica were partners in trade, ùnder 
the firm name of A. Musica & Son. Ail of the property in question, 
with the exception of about $2,500, was the property of A. Musica & 
Son. No objection is made as to the disposition by the court below of 
the part of the fund net belonging to the bankrupt firm. On the same 
day of the arrest of the Musicas in New Orléans — March 19, 1913 — ■■ 
a pétition in involuntary bankruptcy was filed in the District Court of 
the United States for the Southern District of New York against the 
firm of A. Musica & Son and the individual members of the firm, and 
on the next day Ezra P. Prentice was, by that coUrt, appointed re- 
ceiver of the bankrupt partnership, which partnership ànd the mem- 
bers thereof were duly adjudicated bankrupts. Prentice, as such re- 
ceiver, appeared by counsel in the court below and prayed to be con- 
firmed as receiver, and, later, filed the four pétitions, one against each 
of the Musicas, to which pétitions the custodians of the property were 
also made parties, seeking in this summary way to recover posses- 
sion of the riipqey and securities. 

[1] The court telow had ancillary jurisdiction of the proceedings. 
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if not under the bankruptcy law as originally enacted, certainly by 
virtue of the amendment of June 25, 1910, which authorizes courts of 
bankruptcy to— 

"exercise ancillary jurisdictlon over persons or property withln their respective 
territorial limits in aid of a receiver or trustée appointed In any bankruptcy 
proceedlngs pending in any otlier court of bankruptcy." 36 Stat 838. 

[2] The sworn admissions of Lucy Grâce Musica and Arthur Mu- 
sica, and the other évidence, left no doubt that the property in ques- 
tion was the property of the bankrupt estate. The parties défendant to 
thèse pétitions had and asserted no just adverse claim to the fund that 
would entitle them to test their rights in a plenary suit against them. 
In such cases the jurisdiction of the bankruptcy court may be exercised 
against persons so holding assets of the bankrupt estate in a summary 
way by pétition and without plenary suit. Mueller v. Nugent, 184 
U. S. 1, 18, 22 Sup. Ct. 269, 46 h. Ed. 405. 

An intervening pétition of Adams & Generelly was disposed of by 
the court below in a manner that seems satisfactory to ail parties, and 
it requires no further notice. 

[3, 4] On April 28, 1913, the law firm of Lazarus, Michel & Laz- 
arus filed in the court below an intervening pétition, claiming $15,000 
attorney's fées for services for representing the Musicas in their dé- 
fense against the proceedings against them in the city of New Orléans 
and in the courts of Louisiana to protect their property rights aiid pos- 
session, and for representing them against proceedings in New York 
if their services were there required. The évidence shows the rendi- 
tion of valuable légal services by the interveners to the Musicas. It 
contains written contracts and assignments, showing that the compen- 
sation was agreed on by the Musicas as alleged by the interveners. 
AU of thèse âgreements were made and the professional services ren- 
dered after the pétition in bankruptcy had been filed against the firm 
of A. Musica & Son. It seems clear that, as the money and securities 
are the property of the bankrupts, the other members of the Musica 
family could create no charge on the property in favor of the inter- 
veners. It is equally clear that A. Musica & Son and the members of 
that firm, after the beginning of the proceedings in bankruptcy, could, 
neither directly nor indirectly, create any charge on their assets in 
favor of the interveners for services' to be rendered them in the city 
and State courts. Provision is made by the Bankruptcy Act, § 64b 3, 
for one reasonable attorney's fee for services rendered the bankrupt 
in involuntary cases "while performing the duties herein prescribed.'' 
We do not understand the intervening pétition as asserting a claim 
under the provisions of the bankruptcy law ; and, besides, if such claim 
is asserted, it must be decided by the New York bankruptcy court hav- 
ing jurisdiction of the administration of the bankrupt's estate. In re 
Wood and Henderson, 210 U. S. 246, 28 Sup. Ct. 621, 52 L. Ed. 1046. 

The court below sustained the right of the receiver to recover the 
money and securities which were proved to belong to the bankrupts, 
and dismissed the intervening pétition of Lazarus, Michel & Lazarus, 
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reserving to them the right to assert whatever claim they hâve as coun- 
sel fées in the bankruptcy court of primary jurisdiction. 

The decrees of the court below and the opinion of the District Judge 
-—205 Fed. 413-:— conform to the views we hâve expressed. 

Affirmed. 



FILASTO et al. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit January 19, 1914.) 

No. 103. 

WiTNESSBS (§ 405*) — Cross-Examination — Impeachment — Immateeial Mat- 

TEB. 

Where, In a proseeution for violatlng the Whlte Slave Traffic Act (Act 
June 25, 1910, c. 395, 36 Stat. 825 [U. S. Comp. St. Supp. 1911, p. 1343]), 
the wotnan admltted that she had been a prostitute, but on cross-examina- 
tlon denled that she had been so at B. whlle llving there with another 
than her husband, her conduct at B. was an Immaterial matter, and de- 
fendants were net entitled to contradlct her by provlng that during her 
résidence there she had been a prostitute, and that her paramour had 
had a dlfflculty wlth her husband and had eut hlm with a razor. 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. §§• 879-884 ; Dec. 
Dig. § 405.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Frank Filasto and Joseph Ribufïo were convicted of violating the 
White Slave Traffic Act, and they bring error. Affirmed. 

The following is the opinion of Hand, District Judge, denying dé- 
fendants motion for a new trial, referred to in the opinion: 

The motion for a new trial In this case is made upon the exceptions of the 
défendants to the ruUng eut of certain testlmony upon the trial. The prose- 
eution was for enticing one Candlda Cavallucci, alias Annie Grseco, to go from 
New York to Paterson for the purpose of prostitution some time during the 
second week of January, 1912. The government rested its case upon the tes- 
tlmony of Annie, and of a prostitute named Maria Maura, who both swore 
that on the Ist of January, 1912, the défendant Filasto had urged upon Annie 
Grœco to go and llve in a house of hls in Paterson and engage in prostitu- 
tion, and that on the same evenlng the other défendant had repeated the re- 
quest. About 10 days afterwards Annie did go to Paterson for that purpose, 
and lived there for nearly a year. At the time In question Annie Grseco Uved 
in llliclt relations wlth Tony Maura, the brother of Maria Maura. Annie 
Grseco had been married some three years previously.'but she swore that her 
husband had beaten her, and she had complalned against hlm, and then he 
ran away to Italy. Annie Grseco conceded that she had been a prostitute from 
the time she went to Paterson until about some time toward the end of De- 
cember, 1912, but denled that she had ever engaged in the practice before, es- 
peclally in Bridgeport, about three years before, whlle llving with Tony Maura. 
She conceded ihat she had lived in Bridgeport wlth Tony for a month while 
they ran a restaurant together. Upon Mr. Barra's openlng he stated that he 
would prove to the jury that Annie Grseco's husband had gone to Italy be- 
cause he had been threatened and assaulted wlth a razor by Tony Maura. 
I then stated that thls was a collatéral matter to the main issue, and that he 

*For otber cases aee same topic t i nvmbsr in Dec. & Am. Diga. 1907 to date, & Hep'r Indexes 
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was bound by the cross-examination of the woman. Counsel thereupon Stated 
that he wished to prove that when Annie Grseco went to Bridgeport, about two 
or three years ago, she had lived there as a prostitute, which I also declined 
to allow him to prove. After the opening the défendant put in some testi- 
inony, and then the record shows that the following events took place, which 
are relied upon for a reversai : 

"Mr. Barra: I call for the witness MusuUa. 

"ïhe Court: That is the husband? 

"Mr. Barra : Yes. I wlsh to prove he did not beat her and run away. 

"The Court: It is not materlal hère. 

"Mr. Barra : Exception. 

"Mr. Barra: May I prove that Maura assaulted this man with a razor? 

"The Court: No. 

"Nannine De Marco, a witness called on behalf of the défendant, being first 
duly sworn, testifled as follows (through an interpréter) : 

"Mr. Barra : This witness Is called for the purpose of proving that the wit- 
ness, Annie Grœco, was a prostitute in the city of Bridgeport, Conn. 

"The Court: No. 

"Mr. Barra : The court rules out the testimony, and the défendants duly ex- 
cept." 

The exception to my direction on the opening and to the exclusion of this 
testimony is what the défendant complains of. It was undoubtedly a part of 
the défendants' défense that it was Tony who had induced the woman to go 
to Paterson to ply her trade. Undoubtedly she had practieed prostitution In a 
house of which the défendant Pilasto was the owner, and from which the 
défendant RibufCo collected rent, and It was amply proved, although it was 
denied, that both défendants knew what she was dolng in the house. Not 
only that house, but three or more other houses, of the défendants were reg- 
ularly used by prostitutes. It was also proved that about the Ist of Feb- 
ruary Annie Grseco and Tony and his sister lived together while she was ply- 
ing her trade, though, as I understand it, they lived in a différent house. It 
would hâve been relevant proof in the case to show that two or three years 
before Tony had put this woman into a house in Bridgeport, and lived from 
her earnings as a prostitute. This would hâve lent probability to the story 
that It was he and not the défendants who in January induced her to go 
to Paterson, which was the Issue of the case. Possibly it might hâve been 
relevant also to prove that Tony had seduced her from her husband and as- 
saulted him, so as to show the origin of Tony's domination over her. If It 
had been urged upon the trial that Tony drove off the husband by violence, 
and so acquired domination over the witness, and that he had put her into 
a brothel in Bridgeport while he lived with her, I think I should hâve allowed 
the proof. However, nothing of the sort was suggested at the time. What 
the défendants ofCered to show was, first, that the woman had been a prosti- 
tute in Bridgeport, which she had denied upon her cross-examination. As to 
that I held, correctly as I think, that It only contradicted her on a collatéral 
matter. It is true that one may Impeach a witness by showing she Is a pros- 
titute, but she had already conceded that she was a prostitute, and it clearly 
added nothing to that impeachment to show that, not only was she a pros- 
titute for the year preceding the trial, but that she had already been so three 
years before that. As to the testimony of the husband that Tony had as- 
saulted him with a razor, It was only offered to contradlct the witness' story. 
It was not suggested that Tony had taken the woman from him by violence. 
The défendants did not therefore offer any proof, as they now suggest that 
Tony before January, 1912, had taken charge of this woman, and had in- 
duced or persuaded or coerced her in any way to live in a brothel, and had 
lived on her earnings. The proffer of proof went no further than to show 
that durlng the time that Tony had lived with her she had been a prostitute 
In Bridgeport, and that he had had a flght with her husband and had eut 
him with a razor. The testimony therefore seems to me to hâve been Irrele- 
yant, and I see no reason for granting another trial because of the excep- 
tions. 

The motion is denied. 
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Caesar B. F. Barra artd Henry W. Unger, both of New York City 
(C. B. F. Barra, of New York City, of counsel), for; plaintiffs in er- 
rof. 

H. Snowden Marshall, U. S. Atty., of New York City (John E. 
Walker, Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

Before LACOMBE, CGXE, and ROGERS, Circuit Judges. 

PER CURIAM. The record is a short one, involving only ques- 
tions of fact on which the évidence was conflicting; the witnesses 
flatly contradicting each other. Their credibility of course was for 
the jury to pass upon. 

The jury were instructed fully, carefuUy, and fairly — no objection 
or exception was taken to anything in the charge, nor was there any 
request submitted for further instructions; both sides evidently were 
satisfied that the charge was sufScient and unobjectionable. If the 
jury believed the testimony of the government's witnesses (as their 
verdict shows they did), the offense was proved. There is nothing 
in the exception to the refusai to direct acquittai. 

The technical points as to admission and exclusion of testimony are 
sufificiently disposed of in the opinion filed by the trial judge, on deny- 
ing motion for a new trial. 

The judgment is affirmed. 



NEW YORK, N. H. & H. E. CO. v. PONTILLO, 

(Circuit Court of Appeals, Second Circuit January 13, 1914.) 

No. 111. 

Mastek and Servant (§ 137*) — ^Négligence. • 

Where décèdent, a track walker in defendant's employ, was walklng be- 
tween defendant's main track and a siding, in the clear, as defendant's 
train approached him from the rear on the main track, and there was 
nothing to indicate to the flreman, who observed him for a quarter of a 
mile, that he Intended to step on the track in front of the engine, as he 
did just prlor to his being struck and killed, the flreman was not négli- 
gent in falling to signal the engineer to blow the whistle to attract dece- 
dent's attention to the approachlng train. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 269, 
270, 278, 274, 277, 278 ; Dec. Dlg. § 137.*] 

In Error to the District Court of the United States for the District 
of Connecticut ; James L. Martin, Judge. 

Action by Rosie Pontillo, as administratrix of Arigelo Pontillo, de- 
ceased, against the New York, New Haven & Hartford Railroad Com- 
pany. The action was brought under the fédéral Employers' Liability 
Act (Act April 22, 1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 
1911, p. 1322]) to recover for defendant's alleged négligence in caus- 
ing the death of plaintifï's intestate, who, at the time he was killed, 
was a track walker on defendant's road at Hartford, Conn. A ver- 
dict for $4,000 was rendered in f avor of plaintiff, and défendant brings 
error. Reversed. 

•For other cases se« same topic & i kumbeb In Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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Joseph F. Berry and William C. Mitchell, both of New Haven, 
Conn., for plaintiff in error. ■ 

Clément Scott and Ralph O. Wells, both of Hartford, Conn., for 
défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. Angelo Pontillo, the plaintiff's intestate, had 
been a track walker for about 12 years. On the day of the accident 
he was walking in the middie of the space between the main track, on 
which the engine which killed him was approaching, and a siding. His 
back was towards the engine and at no time did he look behind him. 
The space between the two tracks was between 7 and 8 feet. The en- 
gine which struck him was drawing the regular train from Danbury to 
Hartford. The train was running on time and at the usual speed of 
about 15 miles an hour. As the track curved, the engineer, on the 
right side of the engine, was unable at any time to see Pontillo. The 
fireman saw him, but at ail times, until just prior to the accident, he 
was walking between the two tracks and was in a place of safety. The 
engine bell was ringing at the time of the accident, and had been ring- 
ing for a long distance prior thereto. When the engine was about 10 
feet from him, Pontillo shifted his position, stepped directly in front 
of the engine and was killed. 

The trial judge tersely states the Question as follows: 

"Plaintiff places her right of action upon the fallure of the flreman to ask 
the engineer to sound the whistle." 

The court charged the jury, inter alla, as follows: 

"The fireman was ringing the bell, the train was on time; the other train 
that.was spoken of was on time golng out. The fireman sees a man walking 
the track in a place where, if he had kept his position, he was perfectly safe. 
Now, was it négligence on his part In not guessing that that man would step 
out of a safe place on to the track that that train was running on, due that 
very minute? Not, was it an error of judgment. He may not judge right 
as to what a man wlll do, but was it négligence? If it was only an error 
of judgment, why, even if the master was there, that would not of itself be 
négligence. Was it négligence on his part If he dld not say to the engineer, 
'There is a man on ahead hère, although walking where he is safe now, he 
may step off the track, and you better sound the whistle.' It cornes right 
down to that. So, if you say that was négligence, why, then you may flnd a 
verdict for the plaintiff." 

Assuming that the défendant would be liable for the négligence of 
the fireman, we are unable to find any négligence on his part. The 
train was on time, running at its usual rate of speed. 

The engineer and the fireman were in their proper places; both 
were looking ahead and the latter was ringing the engine bell. The 
fireman saw a long distance ahead, between the main track and a side 
track, a man walking in the same direction that the engine was going. 
It is true that he testifies that at the time he did not know that this 
man was a track walker. It may be assumed that he was clad in la- 
borers' garments and was carrying the hammer and wrench used in 
track repairing. However this may be, he was in a position where an 
ordinary citizen had no right to be and the fireman was, at least, justi- 
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fied in assuming that the man he saw walking ahead was familîar with 
the gênerai situation. The natural inference for the fireman to draw 
was that, being in a safe place, he would stay there. If the fireman 
were required to go further in his précautions, he would naturally as- 
sume that if the man stepped upon either track it would be on the sid- 
ing and not the main track. The contingency that he would step out 
on the main track directly in front of a passenger train at the précise 
moment that it was due at that point witUout turning his head, seems 
too remote to be seriously considered. But assume that the fireman 
should hâve considered it, what could he hâve donc ? When the engine 
was a quarter of a mile distant there was no occasion for appréhen- 
sion; as they approached nearer there was nothing to indicate that 
Pontillo intended to step on the track in front of the engine and the 
fireman had no reason to suppose that he would do so. The only sug- 
gestion is that he might hâve signaled the engineer to blow the whistle, 
but he might well hâve hesitated before giving such a signal. Had he 
donc so, and Pontillo, alarmed by the sudden shriek directly behind 
him, had jumped to the right and had been killed, it is probable that 
the sounding of the whistle would hâve been urged as an act of the 
grossest négligence. In other words, we think négligence cannot be 
predicated of the fireman's failure to signal the engineer to give a sig- 
nal which might hâve converted a condition of safety into one of great 
péril. We cannot believe that a railroad company is required to take 
such extraordinary and spéculative précautions as are hère suggested. 
The judgment is reversed. 



In re SOLOWAT & KATZ et al. 
(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

No. 83. 
L Bankrtiptct (§ 384*) — Clams — Bbvibw of Refeeke's Peoceedings — Dis- 

CEETION. 

Where a claimant in bankruptcy was denled a hearlng before the réf- 
érée, as spécial master, because the spécifications of his clalm were not 
flled wlth the référée wlthin 10 days after January 2d, though they were 
left wlth a clerk in the referee's office other than the clerk deslgnated as 
the person upon whom service could be made on Saturday, January llth, 
and were recelved by the référée on the Monday following, and because 
they were not served on the attomey for the bankrupts within 10 days 
after the return day, as required by a rule of the District Court, though 
served 3 days later, it was within the discrétion of the District Court to 
refuse to conflrm the referee's recommendation that a composition ofCered 
be accepted, and to remand the matter to the référée, in order that such 
claimant might hâve Its day in court 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 590-592; 
Dec. Dig. § 384.» 

Appeal and revlew in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankbuptct (§ 342%*) — Claims — Spécifications — Amendment. 

It was within the discrétion ot the District Judge to permit a claim- 
ant in bankruptcy to amend the spécifications of its claim, after a recom- 

*For other caseg se* same toplc & i numbbb in Dec. t Ajn. Digs. iWI to date, & Rep'r Indexe» 
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jnendatlon by the référée that a composition be accepted, where the rei- 
cree disallowed such amenâments because of a doubt as to hls power. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 530; Dec. 
Dig- § 342y2.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Connecticut. 

Proceedings in the matter of Soloway & Katz and others, bank- 
rupts. From an order refusing to confirm the recommandation of 
the référée, as spécial master, that a composition offered by the bank- 
rupts be accepted, and directing that the matter be remanded to the 
référée, for the purpose of permitting the Bay State Milling Com- 
pany, one of the objecting creditors, to amend its proof of claim, 
and permitting the Star- & Crescent Milling Company, another ob- 
jecting creditor, to amend its spécification, the bankrupts appeal. Af- 
firmed. 

See, also, 195 Fed. 100. 

De Forest & Klein, of Bridgeport, Conn., for appellants. 

Benedict M. Holden, of New York City, for appellee Bay State 
Milling Company. 

Harry M. Burke, of Hartford, Conn., for appellee Star & Crescent 
Milling Company. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. [1,2] The two objecting creditors hâve 
never had their day in court. The spécifications of the Bay State 
Milling Company were not considered by the référée because he did 
not regard the filing and service thereof as regular. The amendments 
proposed by the Star and Crescent Company were disallowed for the 
reason as stated by the référée: 

"That a very large majorlty ot the clatms were opposed to allowlng an 
amendment, and I conslder It as very questionable whether I hâve any rlght 
to allow an amendment, elther as référée or as spécial master." 

It is entirely possible that the proposed composition is for the best 
interests of the creditors and that the opposition of the two creditors 
named is captions and, perhaps, vexations. Nevertheless, we think 
they are entitled to be heard. The objection that the spécifications of 
the Bay State Company were not filed with the référée within ten 
days after January 2d, because they were left with a clerk in his 
office on January llth, after the référée had gone out, the said clerk 
not being the clerk designated by the référée as the person upon whom 
service could be made, seems to us unnecessarily harsh, especially so 
as the 12th of January was Sunday and the référée received the spéc- 
ifications on the Monday following. Furthermore the spécifications 
were not served upon the attorney for the bankrupts within ten days 
after the return day, as required by rule 9 of the District Court of 
Connecticut, but three days later. It was, however, within the dis- 
crétion of the District Court to relieve the creditor from the require- 
ments of its own rule. 

•For otUer cases see same topic & i numbse In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The action of the District Judge was intended to gîve the objecting 
creditors an opportunity to be heard on the merits. It was surely 
within his discrétion to do this. He has made no définitive décision 
as to the legality or propriety of the composition, but has simply ren- 
dered it possible for the objecting creditors to state their case upon 
the merits to the référée and, if his décision be adverse, to review it 
upon a record which fully states the facts. 

The order is affirmed. 



DRENNBN v. HEARD et al, 

HEARD et al. v. DRENNEN. 

(Circuit Court of Appeals, Fifth Circuit February 10, 1914.) 

No. 2557. 

V Equitt (§ 65*) — Obtaining Advantage feom Own Wronq. 

Where, under a wlU, a certain legatee forfelted her interest as legf.te.» 
by taking légal steps to set the will aside, one who encouraged and ap- 
proved such legatee's contest of the wlll, if she dld not dlreetly advlse It, 
would aot be given relief in equlty based entirely on such legatee's for- 
felture of her Interest. 

[Ed. Note. — For other cases, see Equlty, Cent Dig. §§ 185-187; Dec. 
Dig. § 65.*] 

2. Evidence (§ 589*) — Construction or Testotony or Pabtt. 

The testlmony of plaintlff as a wltness in her own behalf should be 
construed most strongly agalnst her. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. § 2438 ; Dec. Dig. 
§ 589.*] 

Appeal and Cross-Appeal from the District Court of the United 
States for the Northern District of Georgia ; Wm. T. Newman, Judge. 

Suit by Miriam Drennen against Frank A. Heard and another, exec- 
utors of W. L. Tillman, deceased. From the decree (198 Fed. 414), 
plaintiff appeals, and défendants file cross-appeal. Affirmed. 

William A. Wimbish, of Atlanta, Ga., and T. T. Miller, of Columbus, 
Ga. (Wimbish & Ellis, of Atlanta, Ga., on the brief), for appellant and 
cross-appellee. 

A. W. Cozart, T. I^eslie Bowden, and H. C. McCutchen, ail of Col- 
umbus, Ga., and Spencer R. Atkinson, of Atlanta, Ga., for appellees 
and cross-appellants. 

Before FARDEE and SHELBY, Circuit Judges, and FOSTER, 
District Judge. 

SHELBY, Circuit Judge. We hâve concluded that the decree in 
this case is right, and that it should be affirmed, both on the appeal and 
the cross-appeal. 

[ 1 ] The only claim made by the bill which we deem it necessary to 
notice is that Mrs. Hattie Tillman lost her interest under her husband's 
will by taking unsuccessf ul steps to set the will aside. 

*For other cases see jame toplc & § nvmbeb In Dec. & Am. Dtgs. 1907 to date. & Rep'r Indexe^ 
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Conceding, but nôt deciding, that appellant's contention is well fottnd- 
ed, that the caveat filed by Mrs. Hattie Tillman against the admission 
to record of the will, although it was withdrawn by consent, constituted 
"légal steps to set aside" the will, within the meaning of the fourteenth 
item, we are of the opinion that there are facts in the record which 
would sustain the decree notwithstanding such concession. 

[2] It appears to us that the appellant — the plaintif! below — advised 
and encouraged Mrs. Hattie Tillman to contest the will. Construing 
the plaintifï's évidence, as given as a witness for herself, most strong- 
ly against her, as it should be construed (Clark Thread Co. v. Willi- 
màntic Linen Co., 140 U. S. 481, 488, 11 Sup. Ct. 846, 35 L. Ed. 521), 
it seems that she admitted, rather than denied, that the contest had her 
sanction and approval, if not her active encouragement. While she 
dénies that she ever "directly advised" Mrs. Tillman to contest the 
will, we cannot avoid the conclusion, from her déposition, that the 
contest was encouraged and approved by her. The testimony of Mrs. 
W. B. Butt, R. E. Cléments, and Mrs. Hattie Tillman, while in some 
parts denying the fact, tends, we think, stfongly to show that the plain- 
tif? encouraged and approved the contest. Having instigated and en- 
couraged the contest — a step that, according to her contention, revokes 
the bequests to Mrs. Hattie Tillman — she cannot come into court and 
reap benefits from the fact of such contest. If she advised or encour- 
aged Mrs. Hattie Tillman to take steps in the unsuccessful contest of 
the will that would cause the revocation of bequests to Mrs. Tillman, 
she should not be permitted in equity to profit by her advice. In this 
aspect of the case, the right of the plaintifï to relief is based entirely 
on the averment that Mrs. Tillman forfeited her interest as legatee by 
an alleged wrongf ul violation of the terms of the will in taking steps to 
set it aside. We are of the opinion that the plaintifï cannot be permit- 
ted in equity to profit by such contest, when it appears that she sanc- 
tioned, approved or advised it. 1 Pomeroy's Eq. Jur. (3d Ed.) §§ 
397-404. 

So we conclude that, if appellant's chief contention is well founded — 
that there was such a contest as constituted "légal steps" and a for- 
feiture under the will — ^the plaintifï cannot reap any benefit from it. 

Decree affirmed. 



LOWER COAST TRANSP. CO. v. GULF REFINING CO. OF LOUISIANA.f 

(Circuit Court of Appeals, Flfth Circuit. February 3, 1914.) 

No. 24T1. 

Maritime Liens (§ 25*) — Lien for Supplies Fubnished. 

Under Act June 23, 1910, c. 373, 36 Stat. 604 (U. S. Comp. St. Supp. 
1911, p. 1192), one fumishlng fuel to a vessel in a foreign port, under con- 
tract with a corporation operating the vessel on joint acconnt of Itself and 
the owner, is entitled to a maritime lien therefor, and it Is immaterial that 
the blUs were not made out to the vessel. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 20, 31-36 • 
Dec. Dig. § 25.*] 

*For otber cases see same toplc & S numbeb in Dec. & Atn. Cigs. 1907 to date, & Rep'r Indexea 
t Rehearing denied March 3, 1914. 
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Appeal f rom the District Court of the United States for the Eastern 
District of Louisiana. 

Intervening libel by the Guif Refining Company of Louisiana against 
the Lower Coast Transportation Company, as owner of the vessel 
Grover Cleveland. Decree for intervener, and respondent appeals. 
Affirmed. 

John D. Grâce, of New Orléans, La., for appellant. 
J. L. Warren Woodville and John A. Woodville, both of New Or- 
léans, La., for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

PER CURIAM. The case shows that the Grover Cleveland was 
owned by the Lower Coast Transportation Company, a corporation cre- 
ated under the laws of Mississippi and domiciled at Bay St. Louis in 
that State, and that that corporation entered into a combination or 
partnership with the owners of the El Rito, by which the two vessels, 
the Grover Cleveland and El Rito, were to be operated by a corpora- 
tion known as the Lower Coast Marchants' & Growers' Transporta- 
tion Company, the earnings to be divided between the three corpora- 
tions ; and under this arrangement the Grover Cleveland was turned 
over to and was operated by the Lower Coast Merchants' & Growers' 
Transportation Company, which company contracted with the Gulf 
Refining Company of Louisiana for necessary fuel oil to operate the 
Grover Cleveland, and the oil furnished under this contract is the basis 
of the intervening libel of the Gulf Refining Company. 

The District Court found that the Gulf Refining Company had a 
lien on the Grover Cleveland for the fuel thus furnished ; and in this 
we concur. The fact that bills were made out to other parties con- 
nected with the management of the boat does not destroy the maritimp 
lien for supplies furnished in a foreign port. And see chapter 373 
36 Stat. 604. Affirmed. 



COMMERCIAL NAT. BANK OF NEW ORLEANS v. HILLEB. 
SAME V. CANAL-LOUISIANA BANK & TRUST CO. et al. 

In re DREUTL & CO. 

(Circuit Court of Appeals, Flfth Circuit February 23, 19X4.) 

Nos. 2517 and 2525. 

Bankbuptct (§ 155*) — Pbopertt — Rights of Thikd Persons. 

It was the duty of the bankruptcy court to turn over property in the pos- 
session of the bankrupt to a lavvful pledgee thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 155.*] 

Appeal from and Pétition to Revise Proceedings of the District 
Court of the United States for the Eastern District of Louisiana, 
Rufus E. Poster, Judge. 

Bankruptcy proceeding against Dreuil & Co. On a pétition by the 
Canal-Louisiana Bank & Trust Company, judgment was rendered in 

•For other cases see same topic & S kumbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r IndezM 
211 F.— 22 
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its favor (205 Fed. 568), and the Commercial National Bank of New 
Orléans appeals and pétitions for a revision. Decree affirmed, and pé- 
tition to revise denied. 

Edwin T. Merrick, Walter S. Lewis, Philip Gensler, Jr., and Ralph 
J. Schwarz, ail of New Orléans, La., for petitioner and appellant. 

Henry Mooney, John Janvier, J. Blanc Monroe, and Monte M. Le- 
mann, ail of New Orléans, La., for respondents and appellees. 

Before PARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

PER CURIAM. In thèse cases we find no error in the rulings and 
opinion of the District Court. The fact that the cotton in dispute was 
fdund in the possession of the bankrupts is controlling. On the claims 
made therefor the duty of the bankruptcy court was to turn it over to 
the rightful possessor, the Canal-Louisiana Bank & Trust Company 
the only lawful pledgee of the same. If the cotton or the warehouse 
receipts even had been retained by the Commercial National Bank, a 
différent case might hâve been presented. 

The pétition to revise is denied. The decree appealed from is af- 
firmed. 



BRONK V. CHARLES H. SCOTT CO. 

(Circuit Court of Appeals, Seventh Circuit January 6, 1914.) 

No. 2026. 

1. Patents (§ 310*) — Infrinqbme.nt — Motion fob Decbeb on Facts. 

WUere complainant, by answer to interrogatories in a suit for a patent 
Infringement, admitted in effeet tliat the inf ringement complained ol con- 
sisted solely in defendant's manufacture and sale of certain protectors 
wliich were Identifled and described in tlie interrogatories, a motion by 
défendant for a decree on the facts should be determlned by the principles 
applicable to a demurrer to the blll. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.*] 

2. Equity (§ 363*) — Bill — Dismissal — Judicial Knowledge. 

Where a blll by its own averment states a prima faeie case, it cannot 
be dismissed by the chancellor on the ground that he judicially knows of 
facts that would support an answer, unless his Judicial knowledge is so 
broad that he can properly hold that no facts exist that would tend to 
coutrovert the supposed answer and support a replication and the blll. 

[Ed. Note. — For other cases, see Equity, Cent Dig. §§ T62-766, 768 ; Dec. 
Dig. § 363.*] 

3. Patents (§ 328*) — Infeinqement — Sanitabt Pbotectoe. 

Patent No. 899,196, granted September 2, 1908, for a sanltary protector, 
Includes as an indispensable characteristic a spheroldal form of the yoke 
portion, and hence was not inf ringed by the manufacture and sale of pro- 
tectors in whlch ail the parts had plane surfaces. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; George A. Carpenter, 
Judge. 

•For other cases see same topio à ! numbss In Dec. à Axa. Digg. 1907 to date, & Rep'r Indexe» 



BBONK V. CHARLES H. SCOTT CO. 



33» 




Action by Alice M. Aiken Bronk against the Charles H. Scott Com- 
pany. Judgment for défendant, and complainant appeals. Afïîrmed. 

Thls is an appeal from a decree dismlsslng for want of equity appellant's 
bill charglng appelle© with havlng infringed patent No. 899,196, September 2, 
1908, issued to appellant for a sanltary protector. 

ïlgure 3 of the drawings is as follows: 

In the spécification the construction 
of the patented article is descrlbed in 
thèse words : "In order to give the pro- 
tector the proper shape or configuration 
to conform to the gênerai contour of the 
body of the wearer as shown most clear- 
ly In figure 3, and also provide for a 
circulation of air below the waist Une 
(the shleld being of imperméable mate- 
rial) the shield portion is eut away at 
its top to provide for the yoke portion 
S, of suitable perméable material, and 
secured thereto by means of the hori- 
zontally-extending seam 4 ; and the yoke 
portion 2 Is given the proper form or 
contour by having Its upper portion con- 
tracted and folded into dovrnvcardly 
and laterally-extending tapering plaits 
or folds 5, on each side of a médian 
seam 6, the folds being on the Inner or 
under side of the yoke portion, as shown 
most clearly In figure 3 of the drawings." 

The only clalm of the patent is as follows : 

"A protector, comprising a perméable yoke portion provlded with a médian 
seam and having its upper portion contracted and folded into downwardly 
and laterally-extending tapering plaits or folds on each side of said médian 
Une, and an imperméable portion comprising a single ply of material depend- 
ing from said yoke portion, said yoke portion being provided about its upper 
edges with a waistband and said shield portion being provided with attach- 
ing-tabs near the depending end 'thereof." 

Appellee in its answer chargea that appellant during the prosecution of 
her application had sought to obviate objections by making amendments which 
llmited the clalm of the patent to the exact détails descrlbed and shown, and 
that in view of the state of the prlor art, as disclosed by numerous patents 
which were named, no invention was required to devise the article patented. 
The answer then proceeded to say that appellee had done nothing which could 
be claimed to be an infringement of the patent except to manufacture and sell 
certain protectors, spécimens of which were filed with and made a part of the 
answer. Thereupon appellee, under equity rule 58, filed interrogatories to be 
answered by appellant, Inquirlng whether appellant's charge of infringement 
was based on any other or différent acts of appellee than the manufacture and 
sale of the protectors descrlbed and exhlblted in the answer. And appellant 
answered the interrogatories by saying that she had no other basls for her 
charge of Infringement. 

The perméable yoke portion of appellee's protectors is eut from a flat pièce 
of material and bas no plaits or folds whatever by which the yoke portion is 
made to départ from a plane surface and to conform to the contour of the 
wearer's body. 

Appellee moved that the bill be dlsmissed on the ground that appellant's an- 
awers to the Interrogatories disclosed that there was no Infringement of the 
patent, and on the additlonal ground that In view of the file wrapper and prior 
patents, certifled copies of which were filed with the motion, the patent was 
vold for laek of Invention. This motion was sustained and tbe bill was dls- 
missed for want of equity. 
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Appellee bas tendered to this court a certlfled copy of the flle-wrapper and 
contents, and bas attached to Its brlef copies of numerous patents of the prlor 
art which were named in its answer. 

Minor G. Norton, of Cleveland, Ohio, and N. J. Shupe, of Chicago, 
111., for appfillant. 

Philip C. Dyrenforth and Russell Wiles, both of Chicago, 111., for 
appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). If the 
decree cannot be sustained by an application of the law to the facts ad- 
mitted by appellant in her bill and in her answers to appellee's inter- 
rogatories, the cause must be remanded for trial in due course. Un- 
doubtedly the purpose of authorizing interrogatories was to enable the 
court to make a summary disposition of a cause by applying the law 
to an admitted state of facts ; but, when the facts are not admitted, 
neither that rule nor any other warrants a summary disposition on 
affidavits or other untested showings by the party moving for the sum- 
mary disposition, in lieu of proofs duly taken with proper opportunity 
for the adversary to cross-examine. We therefore disregard the file- 
wrapper and the patents tendered by appellee, and consider only those 
facts which stood admitted by appellant upon the record prior to ap- 
pellee's motion for a decree of dismissal. 

[1,2] While this motion for a decree upon the facts, as admitted 
by appellant upon the record, is not a demurrer to the bill, yet the prin- 
ciples that are applicable to a demurrer should be applied, for the rea- 
son that appellant 's answers to the interrogatories are the same in ef- 
fect as if she had charged in her bill that appellee's infringement con- 
sisted solely in the manufacture and sale of the protectors which were 
identified and described in the interrogatories. And the rule with re- 
spect to a demurrer to a bill for infringement of letters patent is well 
settled. Lange v. McGuin, 177 Fed. 219, 101 C. C. A. 389; Krell Auto 
Grand Piano Company v. Story & Clark Company (C. C. A.) 207 Fed. 
946. If a bill, in and by its own averments, states a prima facie case, 
that case cannot properly be overthrown by the chancellor merely on the 
ground that he judicially knows of facts that would support an answer. 
His judicial knowledge must go farther and be so broad and all-em- 
bracing that he can properly hold that no facts exist that would tend 
to controvert the supposed answer and support a replication and the 
bill. This is so because, if such facts exist, the complainant is entitled 
to a hearing where he can présent and argue the facts, and such a hear- 
ing cannot be had on a demurrer to the bill. 

[3J Applying this rule to the admitted facts, we hâve no difficulty 
in sustaining the decree. The description of the yoke portion of ap- 
pellant's patented article shows tapering plaits which hâve the effect 
of giving the surface of the yoke a spheroidal form. And the claim 
makes this an indispensable characteristic of the yoke portion. So it 
is immaterial what, if any, disclaimers appellant was compelled to make 
during the prosecution of her application through the patent office, or 
what were the teachings and disclosures of the prior art. If it were 
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admitted that appellant was the absolute pioneer in protectors of this 
character, and was in fact the first inventer of plane as well as sphe- 
roidal shapes, still it is the province of courts only to construe claims, 
not to reconstruct them. And it would require an entire reconstruction 
of the claim to eliminate what appellant has made an essential élément, 
namely, the spheroidal f orm of the yoke portion ; and inasmuch as ap- 
pellant admits that appellee has never made or sold protectors except 
those in which ail of the parts hâve plane surfaces, no testimony with 
respect to the utility, novelty and commercial success of appellant's ar- 
ticle, and no exposition of the prior art by experts, could alter the re- 
suit, which is noninfringement. 

The decree is : 

Afïirmed. 



In re D. C. CLARK SHOE CO. 

(District Court, D. Massachusetts. December 24, 1913.) 

No. 16,484. 

1. Bankrxjptcy (§ 316*) — Claims Provable — Fixed Liabilitt. 

An owner of shoe manufacturing machinery leased it to a manufacturer 
for a term of 17 years unless sooner terminated, the lessee agreelng to 
pay a specified sum for each pair of boots manufactured and certain an- 
nual payments. The lease was termlnable at the option of the lessor upon 
the bankruptcy of the lessee, or at any time upon 30 days' notice in wrlt- 
ing, and upon such terminatlon the lessee agreed to pay specified sums 
as to each machine. If the lease continued for the fuU term, such pay- 
ment was not to be exacted, nor was it to be required if the lessor ter- 
minated the lease in respect to only such machines as it considered un- 
uecessary In the lessee's business. Held, that where the lessee became 
bankrupt and the lessor terminated the lease, the agreement to make such 
payments upon termination of the lease became a fixed liabllity for an 
ascertained amount presently payable, and the claim thereon was provable 
in bankruptcy under Bankruptcy Act July 1, 1S98, c. 541, § 63a, subsec. 
1, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3447), providlng that debts may 
be proved and allowed which are a fixed liabllity, as evidenced by an in- 
strument in writing absolutely owing at the time of the flUng of the pé- 
tition, the liabllity being no less a fixed one because the lessor mlght hâve 
terminated the lease upon grounds which would hâve relieved the lessee 
from making such payments. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 474-477 ; Dec. 
Dig. § 316.*] 

2. Bankruptcy (§ 318*) — Claims Peovable — Fixed Liabllity. 

TJnder Bankruptcy Act July 1, 1898, c. 541, § 63a, subsec. 1, 30 Stat 
562 (U. S. Comp. St. 1901, p. 3447) providlng that debts may be proved 
which are a flxed liabllity evidenced by an instrument in writing abso- 
lutely owing at the time of the flling of the pétition whether then paya- 
ble or not, and subsection 4 providlng that debts founded on express con- 
traets are provable, there is impliedly Incorporated in subsection 4 the 
provision of subsection 1 as to a flxed liabllity absolutely owing. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482 ; Dec. 
Dlg. § 31&*] 

Proceeding in the matter of the D. C. Clark Shoe Company, bank- 
rupt. On pétition to review an order of the référée allowing the claim 
of the United Shoe Machinery Company. Order afïirmed. 

*Ver otlier cases sM same topic & S nvmbxb In Dec. t Am. Digs. 1907 to date, & Rep'r Indexes 
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William R. Buckminster, bf Boston, Mass., for trustée. 
Walter B. Farr, of Boston, Mass., for creditor. 

MORTON, District Judge. This is a pétition to review an order of 
the référée allowing the the daim of the United Shoe Machinery Com- 
pany for $2,731.57. The matter was heard upon agreed facts, which 
are, in substance, as f ollows : 

[1] The bankrupt manufactured shoes. It obtained from the Unit- 
ed Shoe Machinery Company a considérable amount of shoe machin- 
ery upon leases. Broadly speaking, thèse leases provided for the pay- 
ment of a certain sum yearly upon each machine, further sums for 
each pair of shoes manufactured with the machine, and still further 
sums for return charges which became due under the conditions stated 
in the leases. It is for thèse return charges that the présent claim, so 
far as now material, was made and was, as the trustée contends, er- 
roneously allowed. 

Eight différent leases are involved, varying somewhat in their terms. 
The provisions of those most favorable to the trustée are, so far as 
material to this case, in substance as f ollows : The lessor leases to the 
lessee certain machines which remain its property; the terra of the 
lease is 17 years from its date unless sooner terminated by the lessor 
as therein provided ; the lease is terminable at the option of the lessor 
upon the bankruptcy of the lessee, and at any time upon 30 days' no- 
tice in writing by the lessor to the lessee; the lessee agrées to pay a 
certain stated sum in respect to each pair of boots manufactured with 
the machine, and also certain specified annual payments mentioned in 
the lease, and also "upon expiration or termination of this agreement, 
or any extension thereof," amounts equal to two-thirds of the sums 
set opposite the name of each machine in a schedule contained in the 
lease ; provided, however, that in case the lease shall continue through- 
out the full term of 17 years without any default, then this payment 
shall not be exacted. It is to be noted that this payment, which is the 
"return charge" forming the basis of controversy in this case, becomes 
due and payable, although the lease be terminated by the lessor on ac- 
count of the lessee's bankruptcy, or simply because the lessor elects to 
terminate and gives notice of the termination in writing. The lease 
further provides that if the lessee shall, at any time, hâve in his fac- 
tory more machines than in the opinion of the lessor are sufficient for 
performing the work there, the lessor may, upon 30 days' notice in 
writing, terminate the lease in respect to such machines as are consid- 
ered unnecessary, and, in this event, no return charge is to be made in 
respect to such machines. 

[2] By section 63 (a) 1 of the Bankruptcy Act debts of the bank- 
rupt may be proved which are a fixed Uability, evidenced by an in- 
strument in writing, absolutely owing at the time of the filing of the 
pétition against him, whether then payable or not. By subsection (a) 
4 debts founded on express contracts are provable ; but into this sub- 
section is impliedly incorporated the provision contained in subsection 
(a.) l 9sio fîx£d liability absolutely owing. 

.SX Sie time of the filing of this pétition the bankrupt had absolutely. 
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agreed to pay the return charges at the expiration of the leases (un- 
less it carried thèm through without default), and to pay such charges 
sooner upon any termination of the leases by the lessor. As soon as 
the lessor terminated the leases, the return charges became immediately 
payable. It is true that the lessor might do this the day after the ma- 
chines were installed, and that the leases are extremely onerous and 
one-sided. No question is made, however, but what the bankrupt took 
them in good faith; and the mère unfairness of a contract is not 
ground for rejecting the proof under it. 

The lessor has terminated the leases on December 10, 1911, within 
the time for proving claims. Its action in so doing created a fixed lia- 
bility of ascertained amount presently payable, for which, it seems to 
me, it was entitled to prove. Lowell on Bankruptcy, p. 128. 

The trustée urges that the leases referred to might hâve been ter- 
minated upon grounds which would hâve relieved the bankrupt from 
paying return charges ; but it does not seem to me that this possibil- 
ity prevents the bankrupt's agreement to pay on expiration, or on ter- 
mination by notice, as in this case, from being a fixed liability. The 
liability is in fact a fixed one, though it might, had the lessor elected, 
hâve been discharged by the lessor's withdrawal of the machinery. 
The only contingency was therefore as to the possible release or non- 
release of this liability, not as to its existence. 

The order of the référée allowing the sum of $2,626.30 on account 
of return charges, which, with the further sum of $105.27 for guar- 
anteed royalties, constitutes the total allowance of the claim of the 
United Shoe Machinery Company in the sum of $2,731.57, is af- 
firmed. 



STEWAET V. CTBUR LUMBER CO. 
(District Court, S. D. Alabaœa. February 10, 1914.) 

1. Removal or Causes (§ 12*) — Bight to Bemove — Résidence of Parties. 

Under the rule that where fédéral jurisdiction Is founded on diversity 
of citizenshlp a suit must be brought In the district of the résidence of ei- 
ther plaintiff or défendant, a suit commenced in a state court In a fédéral 
district, in which nelther the plaintlfC nor the défendant résides, cannot 
be removed to the district court of such district by the nonresident de- 
fendant on the ground of diverse citizenshlp. 

[Ed. Note.— For other cases, see Removal of Causes, Cent Dlg. §§ 32, 33 ; 
Dec. Dlg. i 12.*] 

2. Removal of Causes (§ 12*) — "Pkopeb Disteict." 

Where a suit Is commenced in a state court In a fédéral district In 
which nelther the plaintiff nor the défendant résides, the "proper district" 
to which défendant is entitled to remove the cause for diversity of citizen- 
shlp is the district in which he résides, and in which the fédéral court 
would hâve had jurisdiction had the suit been orlginally brought there. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dlg. §§ 32, 
33 ; Dec. Dlg. § 12.*] 

At Law, Action by A. W. Stewart against the Cybur Lumber Com- 
pany, On motion to dismiss for want of prosecution. IVlotion granted. 

Stevens, McCorvey & Dean, of Mobile, Ala., for défendant. 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe» 
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TOULMIN, District Judge. Motion by défendant to dismiss the 
case for want of prosecution. 

[ 1 ] This case is hère by reraoval proceedings f rom the circuit court 
of Pearl River county of the state of Mississippi. The removal is found- 
ed on the fact that the action is between citizens of différent states. 
Where the jurisdiction of the fédéral court is founded on the fact of 
diverse citizenship, suit shail be brought only in the district of the 
résidence of either the plaintifï or the défendant. The piaintiff failed 
to do either, but brought his suit against the défendant in a state and 
district of which both were nonresidents. 

A suit commenced in a state court in a fédéral district, in which 
neither the piaintiff nor the défendant résides, cannot be removed to 
the District Court of such district by the nonresident défendant on 
the ground of diverse citizenship, as such court would hâve had no 
jurisdiction of the same as an original suit. Gruetter v. Cumberland 
Téléphone & Telegraph Co. (C. C.) 181 Fed. 249; Smellie v. South- 
ern Pac. Co. (D. C.) 197 Fed. 641. 

"No cause can be removed" Into a fédéral court "unless it Is one which could 
hâve been originally brought in that court." Youuts v. Southwestern Tele- 
graph & Téléphone Co. (C. C.) 192 Fed. 200; Waterman v. Chesapeake & O. 
Ry. Co. (D. C.) 199 Fed. 667. 

"A piaintiff Instltutlng a suit in the fédéral court of a district other than 
that of the résidence of either of the parties, waives thereby the wroug venue, 
and the provision authorizing venue in the district of hls (plaintlff's) rési- 
dence." Decker, Jr., & Co. v. Southern Ry. Co. (C. 0.) 189 Fed. 224. 

[2] The défendant had a right to remove the suit to a fédéral court. 
The right of removal given by the statute is to the "proper district," 
and this right of removal cannot be defeated by the act of the piain- 
tiff in bringing his suit in the state court of Mississippi in which nei- 
ther party resided. Mattison v. Boston & M. R. R. (D. C.) 205 Fed. 
821. 

For the défendant to remove the suit to the "proper district" is to 
remove it to the district court where he résides, and which is one that 
has original jurisdiction of the suit, and in which it could hâve been 
brought. 

The case of Mattison v. Boston & M. R. R., supra, was, where a 
citizen of Vermont brought suit against a citizen of Massachusetts in 
a state court of New York. The défendant removed the case to the 
district court of the United States for the Northern District of New 
York, in which district the action was brought. The piaintiff moved 
to remand the cause on the ground that said District Court of the 
United States had no jurisdiction, and that the cause could not be re- 
moved to that court, inasmuch as neither the piaintiff nor the défend- 
ant was a citizen or résident of the state of New York. The court 
granted the motion to remand the cause to the state court of New 
York. In its opinion the court said : 

"As the • * * piaintiff may bring his action against the défendant in 
the District Court of the district where the défendant résides, it seems plaln 
that the défendant hère mlght hâve removed this case to the District Court of 
Massachusetts, * • * not to the United States District Court of the North- 
ern District of New York, where neither the piaintiff nor the défendant ré- 
sides, as that is not the proper district." 
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It is very plain that if the action is brought in the state court it may 
be removed, but it can only be removed to the "proper district," which 
is the district where the action might hâve been brought by the plain- 
tiff. The right of removal given by the statute is not to be def eated 
by the act of the plaintiff in bringing the action in the state of New 
York. Mattison v. Boston & M. R. R., supra. 

I fully concur in the reasoning and conclusion of the learned judge 
in his opinion in the case above cited. 

When the pétition and bond are filed in the state court the jurisdic- 
tion of that court ceases, and that of the court to which the cause has 
been removed attaches. State ex rel. v. Coosaw Min. Co. (C. C.) 45 
Fed. 804; Kinney v. Columbia Savings, etc., Ass'n, 191 U. S. 82, 24 
Sup. Ct. 30, 48 L. Ed. 103. 

My opinion is that the défendant had the right to remove this cause, 
and that the removal to this district and court was a proper removal. 

This cause is bef ore the court on a motion to dismiss it for want of 
prosecution. At the time the motion was submitted and set down for 
hearing due notice of the same was ordered to be given the attorneys 
for the plaintifï. When the motion came on to be heard it appeared 
to the court that such notice had been received by said attorneys, and 
on their failure to appear at the hearing, thus indicating that they did 
not désire to contest said motion to dismiss, the same was duly granted. 



DAVBY V. TOLO WATER & POWER CO. et al. 
(District Court, N. D. Callfomia, Second Division. December 18, 1913.) 

1. Removal of Causes (§ 61*) — Separable Contboveesy — Détermination. 

Where an action is brought in the state court agalnst several défend- 
ants, one of whom is of diverse cltizenship, whether the suit involves a 
separable controversy as to such défendants so as to be removable to the 
fédéral court must be determlned from the state of the pleadings and 
record at the time of the application for removal, and cannot be aflCected 
by facts otherwise disclosed. 

[Ed. Note. — Por other cases, see Removal of Causes, Cent Dig. § 115; 
Dec. Dig. § 61.*] 

2. Removal or Causes (§ 52*) — Sepabable Contboveesy — Cause of Action. 

Plaintiff brought suit agalnst several défendants jointly to quiet plain- 
tlff's title to the waters of a natural stream, alleging that plaintiff was 
rightfully in possession and entitled to the use for irrigation of a cer- 
tain quantity of water constitutlng the flow of certain water courses, etc., 
and that défendants claim an estate or Interest in the waters and in the 
lise thereof, without right, etc., praying that the rights of the parties be 
settled by decree. Beld, that under the theory of the complaint, plain- 
tiff was entitled to join the several défendants as provlded by Code Civ. 
Proc. Cal. § 379, and, having done so, one of the défendants of diverse 
cltizenship was not entitled to remove the cause to the fédéral court on 
the ground that the suit, as to it, Involved a separable controversy. In 
that such defendant's Interest was In fact separate and distinct from 
those of its codefendants. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §S 102, 
103, 105; Dec. Dig. § 52.*] 

*For oUier «ases se« lame topic & { nvmbeb In Dec. & Am. Digs. 1907 to data, & R«p'r Indexa* 
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In Equîty. Suit by H. C. Davey against the Yolo Water & Power 
Company and others. On plaintiff's motion to remand. Granted. 

William Clark Crittenden, of San Francisco, Cal., for plaintiff. 
Charles S. Wheeler and John F. Bowie, both of San Francisco, Cal., 
for défendant Power & Irrigation Co., of Clear Lake. 

VAN FLEET, District Judge. This is a motion to remand the 
cause to the state court. The action is against several défendants, sued 
jointly to quiet plaintiiï's title to the waters of a natural stream, it be- 
ing alleged that plaintiff is rightfully in possession and entitled to the 
use for the purposes of irrigation of a certain quantity of water, "con- 
stituting the natural flow and flood waters of Kelsey creek, in the coun- 
ty of Lake, state of California, and of any waters flowing or lying 
beneath the surface of the gravel or in the ground in the bed of said 
creek," etc., and that "the said défendants claim, and each of them 
claims, an estate or interest in said waters and water right and in the 
use of said waters, adverse to the said plaintiff and his said use there- 
of," without right, etc., with a prayer that the rights of the parties be 
settled by the decree. The plaintiff and ail of the défendants but one 
are résidents and citizens of this state. The nonresident défendant, the 
Power & Irrigation Company of Clear Lake, is an Arizona corporation, 
and has removed the cause hère solely upon the ground that there 
exists, as between it and the plaintiff, a separable controversy. 

[1,2] I am disinclined to hold with plaintiff's first contention that 
the case is not one falling within the grant of original jurisdiction to 
this court, and hence not subject to removal; but it is not necess^ary to 
détermine that question, since I am of opinion that the case is improp- 
erly hère under the further objection urged that no separable contro- 
versy is disclosed by the record. This latter question must be deter- 
mined from the state of the pleadings and record at the time of the 
application for removal, and cannot be affected by facts disclosed oth- 
erwise. C, B. & Q. Ry. Co. v. Willard, 220 U. S. 413, 426, 31 Sup. 
Ct. 460, 55 L. Ed. 521. In this respect it is to be observed that the 
claim of the plaintiff extends to the waters of the stream as an entire- 
ty, and the averment is that each and ail of the défendants claim an 
interest adverse to that right ; and the prayer is that the rights of plain- 
tiff and the adverse claims of ail the défendants be declared and de- 
termined by the decree. Upon the cause of action thus stated, no 
separable controversy arises as between the plaintiff and any one of the 
défendants, but the controversy is common to ail. Moon on Removal, 
par. 144. 

And it can make no différence for présent purposes that the facts 
may not turn out as laid, and that plaintiff may not be able to maintain 
his cause of action as stated. Upon the theory on which the plaintiff 
proceeds, it was his right to join the several défendants. C. C. P. § 
379. And, having chosen to do so, he has a right to hâve the action 
proceed to trial upon that theory. As said in Powers v. Chesapeake & 
Ohio R. R. Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673: 

"A défendant has no right to say that an action shall be several whlch the 
plaintiff seeks to make joint. A separate défense may defeat a Joint recov- 
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ery, but it cannot deprive plalntlfE of hls rlght to prosecute his suit to flual 
décision in tis own way. The cause of action is tlie subject-matter of the 
controversy, and that is, for ail the purposes of the suit, whatever the plain- 
tiff déclares It to be in his pleadings." 

It is immaterial, therefore, if it be true, as alleged in the pétition, 
that the interest of the removing défendant be in fact separate and 
distinct from that of its codefendants. As said in Wilson v. Oswego 
Township, 151 U. S. 56, 14 Sup. Ct. 259, 38 L. Ed. 70: 

"It has been too frequently decided to be now questioned that the plalatiffi 
may elect his own method of attack, and the case which he makes in his 
déclaration, bill, or complaint, that being the only pleading in the case, is to 
détermine the separable character of the controversy for the purpose of de- 
cidlng the right of removal." 

The case is in no wise to be distinguished in principle from that of 
West Side Railroad Co. v. Calif ornia-Pacific Railroad Co. (D. C.) 202 
Fed. 331, recently decided in this court. 

The motion to remand must be granted ; and it is so ordered. 



In re BATJSCH PICTUKE FRAME & MOULDING CO. 
(District Court, E. D. New. York. February 16, 1914.) 

1. Receivers (i 204*) — Dischaege — Objections. 

Where the receiver of a corporation was appointed trustée in bank- 
ruptcy, and individual creditors of the incorporator, président, and princi- 
pal stockholder claimed the corporate assets and objected to the trustee's 
sa'le, because they were not given notice, such objection furnisied no rea- 
son for not permitting the receiver to account and be diseharged and paid 
the proper allowance of commissions, as such accounting would not pre- 
vent relief against the trustée if the sale should be set aside or the pro- 
ceeds held inadéquate, and surcharged. 

[Ed. Note.— For other cases, see Eeceivers, Cent. Dig. §§ 319, 407, 408 ; 
Dec. Dig. i 204.*] 

2. Keceivers (§ 198*) — Commissions — AMount. 

A receiver of a corporation is entitled to only such compensation as the 
court may allow, not exceeding the maximum flxed by law. 

[Ed. Note.— For other cases, see Receivers, Cent Dig. §§ 892-396; D«X!. 
■ Dig. § 198.*] 

3. Receivers (§ 198*) — Commissions. 

Where the same person is receiver of a corporation and trustée in bank- 
ruptcy, he should not be paid double commissions as receiver on the value 
of real estate turned over to the trustée in kind and double commissions on 
the value of the same property as trustée, unless his services were worth 
as much or more than ali possible allowancee. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 392-396; Dec. 
Dig. § 198.*] 

In Bankruptcy. Proceeding against the Bausch Picture Frame & 
Moulding Company. On application by receiver of bankrupt for dis- 
charge and allowance of commissions. AppHcation granted. 

James Gray, Receiver, in pro. per. 

Raymond C. Haff, of Farmingdale, N. Y., for creditor. 

*For otber cases se« same topic & i ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CHATFIELD, District Judge. [1] "Individual" creditors object 
to the account of the receiver of the corporate assets which are claimed 
by the creditors of the individual, who was the incorporator, président, 
and principal stockholder of the corporation. The creditors of the in- 
dividual bankrupt were not given formai notice of sale, which was 
sent only to creditors of the corporation. They therefore object also 
to any act which apparently recognizes the validity of the sale. This 
objection cannot be sustained. The sale may be attacked, and in the 
meantime the proceeds should be held so that the creditors of the in- 
dividual may be protected if they hâve any further rights, but there 
is no reason why the receiver should not account and be discharged as 
to the assets which he had in his hands as receiver. He may also be 
paid a proper allowance. Such accounting would not prevent relief 
against the trustée if the sale should in any way be set aside or the 
proceeds held inadéquate and any amount be surcharged. 

[2] As to commissions, the receiver can ask double commissions 
upon the property actually passing through his hands and used in con- 
ducting the business. He can receive only what the court "allows," 
as the law fixes a maximum up to which the court may grant the prop- 
er "compensation." 

[3] The property in this case included the real estate, and the price 
realized was in effect for the equity therein. The receiver bas not 
asked commissions upon the value of the real estate covered by the 
mortgages, etc., but has asked for double commissions upon the receipts 
from the business and upon the equity from the sale of the property 
turned over to the trustée "in kind." 

As receiver and trustée, the same individual should not be paid 
double commissions on the value of the real estate as receiver and dou- 
ble commissions on the value of the same property as trustée, unies» 
the services were worth as much or more than ail possible "allow- 
ances." Hère the receiver would seem to be entitled to double com- 
missions on $3,948.25, and a single commission on the equity of $5,000, 
amounting to $337.94, and also one-half of the double commission on 
the $5,000 equity at 2 per cent., or $50 more. The remaining $50 
should be allowed to the trustée as a part of his double commission for 
running the business after his qualification as trustée. 

The allowance to the receiver will not be computed upon the prop- 
erty covered by liens. 
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GLOUCESTEE WATER SUPPLY CO. y. FREEMAN. 

(District Court, D. Massachusetts. February 20, 1914.) 

No. 112. 

1. Eminent Domain (§ 230*) — Pboceedings to Assess Compensation — Cosrs 

AND FeES CONTBACTS. 

The parties to a proceedlng to assess the compensation to be made for 
property taken by a clty, commenced whlle the law required payment tor 
the commissioners' services to be made by the parties, could contract with 
the commissioners for the payment of reasonable compensation. 

[Ed. Note. — For other cases, see Emlnent Domain, Cent Dig. $ 584 ; Dec. 
Dig. § 230.*] 

2. Eminent Domain (§ 230*) — Peoceedinqs to Assess Compensation — Cosxs 

AND PeES — CONTEACTS. 

Assumed that, under a contract by the parties to a proceeding to assess 
compensation for property taken by a clty to pay the commissioners rea- 
sonable compensation for their services, where It was the established cus- 
tom that such compensation should be tald in the first instance by the pre- 
valllng party and apportloned between the parties as mlght be eventually 
determlned, the prevailing party who pald such compensation had a right 
to reimbursement from the other party to the extent of Its share. 

[Ed. Note. — For other cases, see Emlnent Domain, Cent. Dig. § 584 ; Dec. 
Dig. § 230.*] 

8. Eminent Domain {§ 243*) — Res Judicata — Mattebs Concluded. 

A proceeding to assess the compensation for property taken by a clty 
was sent back by the Massachusetts full court for hearlng on the amount 
to which the petltioner was entltled by its payment of the costs chargea 
by the commissioners and came on for hearlng before a single justice. 
Pending the proceeding the compensation of commissioners in such cases 
was by statute made chargeable to the county, and at the hearing the coun- 
«el for the parties agreed that If $8,750 could be allowed the commission- 
ers from the county treasury as compensation the parties would adjust 
the rest of the commissioners' blll between themselves, and the court de- 
creed payment of such amount by the county. The clty repudiated the 
agreement of Its counsel, and a decree was made vacatlng the flrst de- 
cree and recommitting the report to the commissioners to report the 
aihount of their compensation to be pald by the parties, which decree, on 
an appeal by the clty from the decree "orderlng that the report * » • 
be recommltted," was reversed on the ground that in the absence of a con- 
tract, as to which no évidence was taken, though the parties had con- 
tracted to pay the commissioners reasonable compensation, the compensa- 
tion was to be flxed by the court and pald by the county. Held, that the 
decree orderlng payment of Ç8,750 by the county was not conclusive that 
such amount was reasonable compensation under the contract 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. §§ 551, 627- 
629, 700 ; Dec. Dig. § 243.*] 

4. Eminent Domain (§ 263*) — AppeaI/— Reveksal — Effect. 

The reversai of such second decree affected only the part appealed from, 
and the part of such decree vacatlng the prlor decree was not reversed. 

[Ed. Note. — For other cases, see Emlnent Domain, Cent Dig. § 687 ; Dec. 
Dig. i 263.*] 

fi, JuDGMENï (§ 956*) — Conclusiveness — Mattebs Concluded — Evidence. 

The opinion accompanylng the reversai of a decree may be looked at to 
~ détermine on what grounds the reversai was made and to what extent 
the decree below was affected. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §§ 1822-1825; Dec, 
Dig. § 956.*] 

*!'or other cases sée same topic & S nvmbbb In Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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-6. Eminent Domain (§ 230*)— PROcEEDiNas to Assess Compensation — Fées — 
Patment TJndeb Dubess. 

In a proceedlng to assess compensation for property taken by a city, the 
payment of the commissioners' fées by the prevaillng party, before the re- 
port was flled, was not made under duress, since the court could hâve 
made enforceable orders dlrecting the commissioners to submit or file 
thelr report and settUng their compensation, and such party was there- 
fore not compelled to pay such fées to obtaln the flling of the report. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. § 584 ; Dec. 
Dlg. § 230.*] 

7. Payment (§ 85*) — Recoveky Back — Patment TJndeb Mistakb. 

Where by statute the fées of the commissioners in a proceeding to assess 
compensation for property taken by a clty were chargeable to the county, 
a belief by the prevaillng party and the commissioners, at the tlme of the 
payment thereof by such party, tbat It was bound to pay them and that it 
would be relmbursed for a part thereof by the other party, was not such 
a mistake of facl as entltled such party to recover back the fee so paid, 
where the commissioners could not then hâve recovered the fées from the 
county or the other party. 

[Ed. Note.— For other cases, see Payment, Cent Dig. §§ 272-281 ; Dec. 
Dlg. § 85.*] 

At Law. Action by the Gloucester Water Supply Company against 
John R. Freeman. Judgment for défendant. 

Storey, Thorndike, Palmer & Dodge, of Boston, JMass., for com- 
plainant. 

Samuel J. Elder, of Boston, ]VIass., for défendant. 

MORTON, District Judge. [ 1 ] At the time when the commission- 
ers accepted the appointment and did much of the work, the law was 
that payment for their services should be made by the parties to the 
litigation; and the parties and the commissioners so understood it. 
They also understood that the charges of the commissioners were to be 
reasonable considering the character and amount of work which should 
be done, the standing and expérience of the commissioners, and the 
charges made by commissioners in other similar cases. On this under- 
standing, which was never put into explicit language either oral or 
written, the parties to the original suit and the commissioners proçeeded. 
The plaintiff hère contends that upon the agreed facts no actual con- 
tract of any kind existed in référence to the payment of the commis- 
sioners, that the parties and commissioners acquired merely the rights 
and obligations which by law arose out of the situation, and that thèse 
rights and obligations might and did vary subsequently with changes 
in the law applicable thereto. The défendant contends that there was 
an actual contract whereby the parties agreed to pay the commissioners 
reasonable compensation. The right of the parties to make such a 
contract clearly existed. 

"If the parties choose to make spécial contracts with commissioners in re- 
gard to their compensation, thèse contracts are enforceable." Knowlton, C. 
J., Gloucester Water Supply Co. v. Gloucester, 185 Mass. at page 5S7, 70 
N. E. 1015. 

By the act of 1899 (which was passed while the matter was pending 
before the commissioners), it was provided that the compensation of 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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commissioners like thèse should be paid out of the county treasury at 
a rate not exceeding $15 per day. The correspondence and briefs of 
the parties after this act was passed (St. 1899, c. 458), and before the 
$25,000 payment, show clearly that they understood that the commis- 
sioners were not Hmited to the maximum compensation fixed thereby, 
and that the parties were to pay such further sums as would be re- 
quired to make up reasonable compensation. This position seems in- 
consistent with the idea that the rights of the commissioners to com- 
pensation rested solely upon the légal implications arising out of the 
situation. The question whether or not thôre was a contract between 
the parties and the commissioners for the payment of reasonable com- 
pensation was never heard and determined in the Massachusetts court. 
No évidence was ever taken on that issue. The statement in the opin- 
ion of the Suprême Judicial Court that, "Presumably it (the payment 
of $25,000) was made provisionally subject to the action of the court 
upon the validity and légal eflfect of this part 6i the award," is not a 
finding of fact. 

[2] It seems to me that upon the agreed facts there was, at the time 
when the commissioners accepted their appointments, more than a mère 
duty implied by law requiring the parties to pay to them such compen- 
sation as the court might subsequently order. I find and rule that 
there was an actual, tacit contract between the plaintiff, the city of 
Gloucester, and the commissioners, obligating the first two parties to 
pay the commissioners reasonable compensation for their services, 
which incorporated the established custom that such compensation 
should be paid in the first instance by the prevailing party and ap- 
portioned between them as might be eventually determined. See mém- 
orandum of Mr. Justice Loring, Exhibit A, p. 1. Under this contract 
the payment of $25,000 was made by the plaintiff, on its own account 
and upon the account of the city of Gloucester, and carried with it the 
right to reimbursement from the city to the extent of the city's share. 
This right of the plaintiff to reimbursement was explicitly recognized 
by the Suprême Judicial Court ; for, in sending back the case for fur- 
ther hearing after the first appeal, the court in banc said : 

"The case is to stand for hearing on the amount to which the petitioner Is 
entitled by its payment of the costs charged by the commissioners." 179 Mass. 
384, 60 N. B. 982. 

Their bill having been paid, the commissioners were not concerned 
in the matter of apportionment. The payment of $25,000 is said by the 
plaintiff to hâve been treated by the commissioners, "not as a final pay- 
ment from a debtor, but as an advance." (Siip. Brief for Plaintiff, 
p. 8.) I do not so regard it, except perhaps to the extent to which the 
amount charged might thereafter be held excessive. The suggestion 
in the opinion of the Suprême Judicial Court (185 Mass. 537, 70 N. E. 
1015) does not seem to me to preclude the view which I hâve taken. 
It is also said for the plaintiff that: 

"The commissioners could eleet whether to treat the county or the parties as 
tiielr debtor, and if they wished to hold the parties they must discharge the 
county by repaylng what It had paid." (Sup. Brief for Plaintiff, p. 11.) 
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The facts do not, in my opinion, warrant a finding that the commis- 
sioners at any time elected to hold the county, rather than the parties, 
responsible for their fées. Their attitude throughout seems to hâve 
been that they were looking to the parties for their compensation, and 
were not interested as to the proportions in which it was divided be- 
tween the parties. 

As to the reasonableness of the amount charged, namely, $27,000: 
At the incomplète hearing before Mr. Justice Loring évidence was sub- 
mitted that such amount was reasonable. Evidence to the same efifect 
is offered in the agreed f acts ; and I admit it. No witness ever testi- 
fied that the sum charged by the commissioners was unreasonably high ; 
and no such évidence is now ofïered. The absence of it is significant. 
While the amount charged seems large, an examination of the com- 
missioners' bills contained in Exhibit A shows that a great deal of work 
was done. Upon the record, and in the absence of évidence to the 
contrary, said amount appears to hâve been reasonable ; and I so find. 

[3, 4] The plaintiff contends, however, that there has been a judicial 
détermination by the Suprême Judicial Court that reasonable com- 
pensation for the commissioners was $8,750, and no more. The essen- 
tial facts on which this contention is based are as f ollows : The orig- 
inal suit (Gloucester Water Co. v. Gloucester), having been sent back 
by the court in banc, after the first appeal, "for hearing on the amount 
to which the petitioner is entitled by its payment of the costs charged 
by the commissioners" (Gloucester Water Supply Co. v. Gloucester, 
179 Mass. at page 384, 60 N. E. 982), came on for hearing in the Su- 
prême Judicial Court before Mr. Justice Loring. At that time, by 
reason of the act of 1901 (St. 1901, c. 366), the entire compensation 
of the commissioners had become chargeable on the county. After 
some testimony had been offered as to the amount of work done by 
the commissioners and the reasonableness of their charges, counsel for 
the water company and the city represented to the cou-rt that, if $8,- 
750 could be allowed from the county treasury as compensation to the 
commissioners, the parties would adjust the rest of the commissioners' 
bill between themselves. The court thereupon expressed its willing- 
ness to pass a decree ordering payment to that amount to be made by 
the county. That was done ; and the hearing was concluded, without 
the merits having been fully heard, on the understanding by ail parties 
présent that the $8,750 would be turned over to the plaintiff, that the 
parties would agrée as to the apportionment of the balance of the bill, 
viz., $18,250, and that the matter was satisfactorily settled. Subse- 
quently the city denied the authority of its counsel to make such an 
agreement. This répudiation was represented to Mr. Justice Loring; 
and he thereupon made a further decree vacating his previous one, on 
account of the mistake on which it had been based, and providing that 
if this plaintiff (the water company) should repay to the county the 
$8,750, which it had meanwhile received, the report should be recom- 
mitted to the commissioners to report the amount of their compensation 
to be paid by the parties ; but that, if the plaintiff did not repay such 
sum, it should hâve no further right to reimbursement from the city 
in respect to the sums paid by it to the commissioners. The plaintiff 
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did not ref and the money. The court in banc reversed this second de- 
decree upon the ground that, in the absence of an actual contract relat- 
ing to it — upon which point, as has been said, no évidence was taken — 
the compensation of the commissioners was to be fixed by the court, 
not by the commissioners, and to be paid by the county, not by the par- 
ties. 

The plaintiff now contends that because the second decree was re- 
versed by the court in banc, though upon another point in it, that part 
of it which set aside the first decree failed, that the first decree has 
theref ore not been legally revoked, is now in full force, and conclusive- 
ly adjudicates, as befweeri this plaintiff and this défendant, that the 
total sum which he was entitled to receive for his services as commis- 
sioner was $2,625, instead of $8,500, which he has in fact received. 

The plaintiff's case upon this important point seems to me to be 
technical and unmeritorious. In fact, Mr. Justice Loring never did 
détermine the amount of reasonable compensation. He has said so 
himself. 

"I allowed compensation to the commissioners to be pald by the county of 
Essex on the statement which was made to me that If that allowance was 
made the whole matter would be taken care of by the parties to the suit. I 
am now informed that the statement was not authorized by the défendant. 

"This allowance, havlng been made by me under a mlsapprehenslon, may be 
set aside if the plaintiff elects to refund to the county treasury the money re- 
ceived by it"' (Exhlblt A, page 2.) 

[5] The plaintiff endeavors to give the proceedings before Mr. Jus- 
tice Loring an effect which neither he nor any party at that time sup- 
posed that such proceedings had. The défendant has in fact received 
no more than he was justly entitled to. I do not think that the record 
in the Suprême Judicial Court requires me to assume otherwise., It 
is true that the second decree (entered April 13, 1903) was appealed 
from, and that the subséquent record shows only, "Decree reversed." 
But a decree in equity is not a single indivisible thing like the ordinary 
judgment at law. It frequently incorporâtes several distinct matters. 
An appeal may be upon one or more points only, or against the whole 
decree. The city's appeal was from the decree "ordering that the re- 
port of the commissioners be recommitted to the commissioners to 
report to the court the amount of their compensation to be paid by the 
parties to this proceeding." 185 Mass. 536, 70 N. E. 1015. On this 
appeal only the part of the decree appealed from was affected or could 
be attacked by the appellant. 2 Daniell's Chancery Practice, p. 1490. 
The order, "Decree reversed," related only to the part of the decree 
appealed from. The rest of the decree remained in force. Moreover, 
if necessary, the opinion accompanying the reversai may be looked at 
to détermine on what grounds it was made and to what extent the de- 
cree below was affected thereby. Coyle v. Taunton Safe Deposit & 
Trust Co., Banker & Tradesman (Mass.) 103 N. E. 288, December 27, 
1913. Neither in fact nor in law has the défendant been overpaid. 

[6] The plaintiff further contends that the overpayment of fées was 

exacted by what amounted in law to duress or coercion, on the part 

of a public ofïicer. As I hâve found and ruled that the fées paid were 

no more than the commissioners were legally entitled to receive, the 

211 F.— 23 
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principal support of this contention fails. Even assuming, however, 
that the fées charged were excessive, it does not seem to me that they 
were exacted by duress or coercion. There is, I think, a clear distinc- 
tion in this respect between arbitrators agreed upon by the parties when 
no proceeding in court is pending, and commissioners appointed in a 
pending cause by a'court which has jurisdiction of the parties and con- 
trol over its appointées. In the former case, the prevailing party is 
practically obliged to pay the fées charged in order to obtain the dé- 
cision. In the latter case, there is no such necessity ; it being already 
before the court, enforceable orders can be obt^ined against the com- 
missioners in respect to their report and their compensation. 

"Thèse commissioners were officers of the court appointed under a spécial 
statuts, and they were not, by virtue of their appolntment, in contractual re- 
lations wlth either of the parties. The most that they could ultimately expect 
under the existlng practlce was that the court, by proper orders if necessary, 
would make provisions for their reasonable compensation. If no statute were 
passed, they mlght expect that this compensation would come from the par- 
ties under an order of the court" Knowlton, C. 3., Gloucester Water Supply 
Co. V. Gloucester, supra. 

There was no necessity for the plaintifï to pay the $25,000 when it 
did so; it then raised no objection to the amount of the fées and made 
the payment voluntarily; that amount was within the control of the 
court appointing the commissioners ; had the plaintifï desired, it could 
hâve applied to the court for orders, directing the commissioners to 
submit or to file their report, and settling their compensation. Mr. 
Norman, acting for the plaintifï, undoubtedly supposed, at the time 
when the payment was made, that the practice in the Newburyport 
case was to be f ollowed. He assumed that the commissioners had pow- 
er to fix their fées, was very keen to see the report, and made the pay- 
ment out of impulsive curiosity, and, as his counsel put it to him, on 
his own responsibility for the conséquences, rather than under any 
duress or coercion. 

[7] The plaintifï finally contends that, even if the fées paid were 
reasonable and were not exacted by duress or coercion, they were 
nevertheless paid and received under such a mistake of fact as gives 
the plaintifï a right to recover in this action. Mr. Norman, at the time 
when he made the payment, supposed that there was an actual agree- 
ment between the parties, under which the plaintifï would be reim- 
bursed for the payment of so much of the fées as might be put upon the 
city, and that an obligation to do so was imposed upon the city by law. 
The évidence ofïered on page 4 of the agreed statement of facts is ad- 
mitted. The commissioners held the same views and supposed that 
the plaintifï was obligated to pay their fées in the first instance and 
would be repaid by the city such part thereof as should eventually be 
charged against the city. The commissioners and Mr. Norman were 
mistaken, if at ail, not as to the amount or validity of their claim, but 
as to the plaintiff's duty to pay and right to reimbursement. 

Assuming that there was a mistake of fact, it is not of such charac- 
ter as to give the plaintifï the right to recover in this action. To al- 
low such recovery would deprive the défendant of about two-thirds of 
his just pay for work donc by him ; for he now has no means of re- 
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covering from the city or the county any portion of what he may be 
compelled to return to the plaintiff. The situation is such that either he 
or the plaintiff must lose the amount in controversy ; and there seems 
to be no sufficient reason for putting the loss upon him. 

As the broad grounds above stated are sufficient to dispose of the 
matter, there is no necessity for me to pass on the questions of es- 
toppel, nor to décide whether the plaintiff's conduct in not refunding the 
money received from the county, nor prosecuting the suit against the 
city, precludes it from maintaining this action. 

In accordance with the views above stated, I understand that I 
hâve dealt with the requests of the parties for ruhngs, which may be 
ref erred to in connection herewith, as f ollows : 

Of the plaintiff's requests I hâve refused the first eight, the thir- 
teenth, the fourteenth, and the "request for finding of fact," w^hich I 
hâve numbered 15. I regard it as unnecessary to pass upon the ninth, 
tenth, eleventh, and twelfth of the plaintiff's requests. 

Of the defendant's requests I hâve refused the first, because I do not 
think it states the actual contract exactly as I hâve found it to be. The 
second and third are given, and the f ourth is given as modified by add- 
ing "and which would entitle the plaintiff to recover herein." Of the 
further findings of facts requested by the défendant in its brief s in re- 
ply, I give 3 and 13. The fourteenth I regard as immaterial. Of the 
rulings of law requested by the défendant I give 1, substituting for the 
word "implied" the word "actual" or "tacit." I give 2, 3, and 7. 
The others I regard it as unnecessary to pass upon. 

Judgment for défendant. 



THE NOREIJGA. 

THE GLENLUI. 

(District Court, E. D. Virginia. January 20, 1914.) 

1. Collision (§ 49*) — Précautions — Lights. 

In a libel for collision, évidence held to require a finding that the lights 
of the salllng vessel with which the steamship colllded were properly set 
and burning at the tlme of the collision. 

[Ed. Kote. — For other cases, see Collision, Cent. Dig. § 55; Dec. Dlg. 
§49.*] 

2. OoLLiBioN (§ 43*) — Steamship and Sailinq Vessel — Dutt to Give Way. 

Where a steamship and salllng vessel are approaching each other on 
converging courses, it is the duty of the steamship to give way and the 
salllng vessel to hold her course, and the steamship, having attempted to 
cross the bow of the salllng vessel, resulting In collision when there was 
ample sea room, was at fault, rendering her liable for the damages sus- 
tained. 

[Ed. Note. — For other cases, see Collision, Cent Dlg. §§ 43-47; Dec. 
Dlg. § 43.*] 

8. Collision (§ 45*) — ^Navigation — Acxa in Extremis. 

Where a steamer was approaching a salllng vessel on converging 
courses, and the navigator of the steamship, on a collision appearlng im- 
minent, starboarded the helm, throwing the steamship across the bow of 

*For other cases sea salua toplc & i numbbb In Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
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the salllng vessel, and dld not stop or reverse the englnes until It was too 
late to prevent a collision, such maneuver could only be excused as an 
error in extremis and was unavallable where the steamship's oflScers were 
négligent In failing to observe the salllng vessel earlier and so to navigata 
the steamship as to avold a collision. 

[Ed. Note. — FOr other cases, see Collision, Cent. Dig. § 51; Dec. Dig. 
I 45.*] 

4. Salvage (§ 21*) — RiGHT TO Salvagk — Cause or Disastee. 

Where the négligent opération of a steamship was the cause of a colli- 
sion resulting in injury to a salllng vessel and a cargo, neither the steam- 
ship nor her owners could recover for salvage services rendered in sav- 
ing the same. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. §§ 48-51 ; Dec. Dig. 
S 21.*] 

In Admiralty. Libels in admiralty by WilHg & Ebert and others, as 
owners and in behalf of others having an interest in the cargo of the 
Norwegian ship Glenlui, against the Norwegian steamship Noreuga, 
and by the Actreselskabet Norge Mexico Gulf Linjen, a Norway cor- 
poration owning such steamship, on behalf of the officers and crew 
thereof, against the Glenlui and her cargo. Decree for libelant in first 
suit; other libel dismissed. 

Lewis, Adler & Laws, of Philadelphia, Pa., and John W. Oast, Jr., 
of Norfolk, Va. (Frances L. Laws, of Philadelphia, Pa., of counsel), 
for the Glenlui and her owners. 

Floyd Hughes, of Norfolk, Va., for the Noreuga and her owner. 

WADDILL, District Judge. On the morning of November 1, 1912, 
about 4 :45 o'clock, at a point some 90 miles south of Cape Hatteras, 
on the Atlantic Océan, a collision occurred between the Norwegian 
sailing ship Glenlui and the Norwegian steamship Noreuga. 

The Glenlui was a large and powerful vessel, built of iron, 1,806 tons 
net register, 265'1" long, 42'1" beam, depth of hold 23'9"; and the 
Noreuga was a large and valuable steel vessel of 2,689 tons register, 
333'9" long, 46'U" beam, and depth 23'. At the time of the collision, 
the Glenlui was laden with a cargo of 1,219,033 feet of pitch pine 
lumber under deck, and 62,291 on deck, bound on a voyage from Pen- 
sacola, Fia., for Montevideo, South America; and the Noreuga was 
laden with a gênerai cargo of merchandise, en route from the port of 
Norfolk, Va., to the port of New Orléans, La. On the morning in 
question, while the Glenlui was proceeding close hauled on the star- 
board tack, the Noreuga collided with and struck the Glenlui in the 
forward part on the port side, tearing away her bow, foremast, fore- 
rigging, and doing other serions damage; the steamer also receiv- 
ing serions damage by having a large hole made in her starboard 
side. The wind at the time was fresh from^ the southeastward, 
the night clear, but dark, good weather, and each vessel making 
about ten knots an hour. The Noreuga stood by the Glenlui and 
transferred the latter's crew to the Noreuga, and on the next day 
towed the Glenlui some 130 miles en route to the Capes of Virginia, 
when a gale was encountered, and the Noreuga's hawser parted. 

♦For other cases see some topio & § numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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The United States Battleship Minnesota thereupon went to the Glen- 
lui's assistance and towed her further on her way to the Capes, 
until she was met by the Merritt & Chapman Wrecking Company's 
tugs Rescue and Merritt, and taken by them to Newport News, Va. 
At Newport News, the Glenlui discharged her cargo of lumber and 
was subsequently sold in her damaged condition. 

The libel in the first case was filed on behalf of the owners of the 
cargo of lumber to recover the loss sustained by reason of the colli- 
sion, and in the last case by the owners of the Noreuga to recover 
for alleged salvage services, rendered in connection with the rescue 
of the Glenlui and her crew, and towing the vessel as aforesaid for 
the Capes of Virginia. The two cases were by stipulation heard to- 
gether, and will be disposed of in the order mentioned. 

First. The libel in the first suit, while filed solely on behalf of the 
owners of the cargo of lumber on the Glenlui, and not for damage to 
that ship, nevertheless involves the collision between the Glenlui and 
the Noreuga, and pr.esents the usual questions arising in collision cases, 
and is determinable by the law and rules of navigation properly ap- 
plicable thereto. The libelants, the cargo owners, charge that the col- 
lision resulted from the négligence, carelessness, mismanagement, and 
inattention of those navigating the Noreuga in (a) not having a look- 
out properly stationed ; (b) in not taking précautions to avoid the 
sailing vessel ; (c) in not keeping out of the way of the sailing vessel ; 
(d) in endeavoring to cross the bow of the sailing vessel ; (e) in being 
so negligently and carelessly manned and maneuvered as to bring 
about the collision; and (f) in failing to hâve proper lights set and 
brightly burning. 

The Noreuga dénies generally the allégations of fault made by the 
libelant, and insists that the collision was brought about by reason of 
the failure of the Glenlui to hâve in command a compétent master 
and crew, a vigilant lookout on her forecastle, and particularly that the 
Glenlui's lights were defective in that they were not set and burning 
as required by law so as to be visible a distance of two miles in the 
situation in which the two vessels were approaching each other prior 
to the collision, and that the collision was thus brought about by rea- 
son of the insufficiency of the lights as aforesaid. 

Considérable testimony was taken, and in the view taken by the 
court, while there is much évidence to sustain the contention of the 
libelant, the owners of the cargo on the Glenlui, that the Noreuga was 
not manned and controlled at the time of the accident by compétent 
navigators, particularly as respects her lookout and wheelsman, the 
former being a young man 17% years of âge, rated as a "boy about 
the deck," and the latter a common seaman, only 21 years of âge, still 
the case really turns -upon whether or not the Glenlui, at the time of 
the collision, was equipped with proper lights duly set and burning, 
and whether the Noreuga was being so navigated as to keep out of 
the way of and avoid collision with the sailing vessel, and also whether^ 
she was not in fault for attempting to cross the bow of the Glenlui. 

[1] The court is convinced, upon a careful considération of the tes- 
timony, that the Glenlui was equipped with regular lights, properly set 
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and burning at the time of the collision. Witnesses on behalf of the 
Glenlui, consisting of her master, mate, lookout, wheelsman, steward, 
and two watchmen, clearly established the fact that her lights then in 
use were usual and proper ones, and were burning brightly before and 
at the time of the accident; that they were regularly lighted and 
placed, examined from time to time, and observed immediately before 
and shortly after the impact, and were still burning brightly after the 
collision and the in jury to the light box; and that the port light was 
seen and observed by the crew while they were being taken off the ves- 
sel and en route to the Noreuga, a distance of as much as a mile away, 
and after daylight of the same morning, upon returning to the Glenlui 
as lateas 10 or 11 o'clock, the lights were still brightly burning. Thèse 
witnesses from the ship were examined by the libelants ; and the sec- 
ond mate of the Glenlui, whose watch ended at 4 o'clock in the morn- 
ing, was called by the Noreuga as a witness, and, while he makes some 
criticism of the port light on his vessel, he admits that the same was 
of proper size, was put up as usual, and when he turned in that it 
was ail right and properly set and burning. This positive testimony 
of the officers and crew of the ship ought not to be lightly disregarded, 
especially when assailed only by persons of doubtful competency, them- 
selves apparently négligent, merely because they claim not to hâve 
seen the light. On the contrary, their testimony should be viewed 
favorably, as it is improbable that seamen would themselves consent 
to the navigation of a ship upon the high seas without lights. The 
Richmond (D. C.) 114 Fed. 208, 212; The Dorchester (D. C.) 163 
Fed. 719, 782. Nor can the court lose sight of the fact of the Nor- 
euga's failure to mention in her log book so important an event as 
that of the defective lights of the Glenlui, now made the real basis 
of its explanation of the collision. The Richmond (D. C.) supra, 114 
Fed. 208, and cases cited ; The Winooski (D. C.) 162 Fed. 64. Against 
this positive testimony as to the existence of the light, we hâve the 
évidence of those navigating the Noreuga that they failed, as afore- 
said, to observe the same until the vessels were only a short distance 
apart, and toc late to avoid collision, and also that of Commander 
Harold Lundh, director of the Nautical Collège of Christiania, and 
of the Public Control Office for Ships Instruments of Norway, a 
most accomplished représentative of his government, and a high au- 
thority on the subject under considération, who testified as to having 
examined a tower and lamp purporting to hâve been taken from the 
Glenlui, and forwarded to Norway at the instance of the ship's repré- 
sentative; that he insisted and endeavored to demonstrate that the 
light was not the régulation light and could not, on account of its 
condition and that of the tower, as he described it, hâve been seen 
and observed the prescribed distance. Assuming that the tower and 
lamp forwarded to Norway and examined by the expert were those 
of the Glenlui, and when inspected by him were in the same condition 
as on the night of the occurrence, still it is hard for the court to adopt 
expert opinion, procured without notice to adverse parties, long after 
the accident, and thousands of miles away, in place of the évidence 
of witnesses who were présent at the scène of the collision. However 
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intelligent and conscientious such a witness may be, the testimony is 
but an effort generally to substitute theory for fact, and can rarely 
be depended on, as it is impossible, as in this case, to prevent uncer- 
tain and unreliable conclusions being reached in connection with the 
same, arising from the difficulty of having the subject under investiga- 
tion placed in the précise relation to the occurrences as they existed 
at the time of the happening of the accident. The tower and lamp 
examined by Commander Lundh may or may not hâve been the actual 
ones on the vessel at the time of the collision, and more difficult still 
is it to détermine as to their condition on the two occasions. Respect- 
ing this matter, it must be admitted that the élément of uncertainty 
enters, and it is impossible for the court to décide, with that degree 
of definiteness and certainty that ought to prevail in the ascertainment 
o£ a given fact, either that they were the same or in like condition at 
the différent times. 

[2] Assuming the existence of proper lights on the Glenlui, the re- 
sponsibility for the accident is easy of détermination. She was a 
sailing vessel, required to keep her course and speed; and upon the 
steamship was imposed the burden of avoiding collision, or the risk 
thereof with her, and not to cross her bow ; and for a collision oc- 
curring between a sailing vessel and steamship under the conditions 
existing hère, with ample sea room, ail the presumptions are favorable 
to the sailing vessel. The New York, 175 U. S. 187, 204, 20 Sup. 
Ct. 67, 44 h. Ed. 126; The Pavonia (C. C.) 26 Fed. 106; The Rich- 
mond (D. C.) supra, 114 Fed. 208, 212; The Delmar (D. C.) 125 Fed. 
130; The Job H. Jackson (D. C.) 144 Fed. 896. Members of the crew 
of the sailing vessel testified to having seen the steamship several miles 
away ; that the Glenlui did not change her course and speed, nor did 
the steamship in time to avoid the collision ; that, upon the steamship 
approaching the Glenlui so close, they sounded the fog signal, and 
rang a bell to attract the Noreuga's attention, and finally, seeing the 
accident was inévitable, put her wheel hard aport, with a view of light- 
ening the lick of the collision as far as possible; and that the steam- 
ship heedlessly ran upon them, and, when only some two ship's lengths 
away, changed her course by starboarding and going to port across 
her bow, when too late to avoid the collision. 

The Glenlui cannot be said to bave been guilty of fault in what 
she did, whereas the Noreuga was clearly so in her failure sooner 
to observe the Glenlui and to so navigate as to avoid collision with 
her. It is apparent from this testimony that the Glenlui's lights could 
hâve been seen by those navigating the Noreuga, had they been dis- 
charging their duty, in ample time to hâve avoided the collision, or 
the risk thereof, and that the actual collision could and would bave 
been avoided. Moreover, had they been in the exercise of due care, 
there was no reason why a sailing vessel the size of the Glenlui, with 
her sails set, and giving the signais that she gave, should not hâve been 
seen, observed, or heard in time to hâve avoided running into her; 
and it is likewise quite clear that had those in charge of the Noreuga 
properly directed her navigation upon observing the Glenlui, namely, 
by reversing her engines and putting her wheel hard aport, with a view 
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of passing nnder the stern instead of across the bow of the Glenlui, 
there wouid hâve been no collision. 

[3] Instead of making this maneuver, the young man in charge of 
her navigation, the second mate, upon observing the présence of the 
Glenlui, took the directly opposite course and starboarded, throwing 
his steamship across the Glenlui's bow, and not until after the steam- 
er's master, who had retired, was called on deck were the engines 
either slackened, stopped or reversed, and put astern. This maneuver 
in navigation can only be excused, if at ail, as an error in extremis, 
which the court thinks should not avail hère, and in any event that the 
Noreuga is clearly liable by reason of her négligence in failing to see 
and observe the Glenlui earlier, and so navigating as to avoid colli- 
sion, or the risk thereof, with her. 

[4] Second. Considering the second libel, brought by the owners of 
the Noreuga against the Glenlui and her cargo, to recover damages for 
salvage services in connection with saving the latter ship and cargo, 
the same having been rendered in an effort to save them because of 
injuries in a collision brought about by the négligence of the Noreuga, 
no recovery can be had therefor. 

It follows from what has been said that the libelant in the first suit 
is entitled to recover against the Noreuga, and that the libel in the 
latter case should be dismissed, and a decree will be so entered on prés- 
entation. 



UNITED STATES v. 150 CASES OF FRUIT PTJDDINB. 

(District Court, D. Massachusetts. January 17, 1914.) 

No. 523. 

jL Food (§ 15*)— Misebandinq — CoNSTKucnoN of Words. 

In a proceediug for tlie misbranding of food in violation of the Pure 
Food and Drugs Act (Act June 30, 1906, c. 3915, 34 Stat. 768 [U. S. Coinp. 
St. Supp. 1911, p. 1354]), the words of the offending label are to be con- 
strued in thelr ordinary or customary meaning so far as they hâve one. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 14 ; Dec. Dig. § 15.*] 

2. FoOD (§ 15*) — PUKE POOD AND DUUOS ACT — MiSBKANDING. 

Pure Food and Drugs Act (Act June 30, 1906, c. 3915, 34 Stat. 771) § 
8 (U. S. Comp. St. Supp. 1911, p. 1357), provides that the term "misbrand- 
ing" shall apply to ail articles of food, the package or label of which shall 
bear any statement regarding the article or Its ingrédients which shall be 
false or misleading in any partieular, and that an article shall be deemed 
misbranded (subd. 4) if the package containing it or its label bear any 
statement, design, or device regarding the ingrédients which shall be false 
or misleading in any partieular, provided that any article of food which 
does not contain any added poisonous or deleterious ingrédients shall not 
be deemed adulterated or misbranded (1) in the case of mixtures or com- 
pounds known as articles of food under their own distinctive names, and 
not an imitation of, or offered for sale under the distinctive name of, an- 
other article. If the name be accompanied on the same label ôr brandi 
with a statement of the place where the article ia manufactured or pro- 
duced, etc. Held, that sueh proviso was limited to the distinctive name 
under which a proprletary food was sold, and as so limited the proviso ap- 
plied to the first paragraph of section 8, and protected distinctive names 

•For other cases see same topio & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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from constituting misbranding ; and hence, where a food was sold In car- 
tons bearing the words "fruit flavqred," when in fact the article was not 
fruit flavored, it was misbranded and subjeet to forfeiture. 

. [Ed. Note.— For otlier cases, see Food, Cent. Dlg. § 14 ; Dec. Dig. § 15.*] 
3, Food (§ 15*) — Misbeanding — Distinctive Name. 

Pure- Food and Drugs Act (Act June 30, 1906, c. 3915, 84 Stat. 771) § 
8, subd. 4 (U. S. Comp. St. Supp. 1911, p. 1358), provides that for tlie pur^ 
poses of tlie act an article shall be deemed misbranded If the package con- 
taiuing It or its label shall bear any statement, design, or device regarding 
the ingrédients which shall be false or misleading in any particular, pro- 
vided that an article of food which does not contain any added poisonous 
or deleterious ingrédients shall not be deemed adulterated or misbranded 
(1) in the case of mixtures or compounds known as articles of food under 
their own distinctive names, etc. Claimant manufactured a proprietary 
food made largely of cornstarch, called "Puddine," and to designate the 
différent colors used the words "cream vanilla" and "rose vanilla" as a 
trade-mark, the product being flavored with vanillin or synthetic vanilla 
obtained from oil of cloves. Held, that such words did not indicate that 
the food labeled "cream vanilla" was flavored with the highest quality of 
vegetable extract of the vanilla bean, and the "rose vanilla" with the high- 
est quality of a compound of vegetable flavors of rose and vanilla, but 
that they were distinctive names, thé use of which was protected by such 
provision, and their use dld not constitute misbranding. 

[Ed. Note.— For other cases, see Food, Cent. Dlg. § 14 ; Dec. Dig. § 15.*] 

Information by the United States against One Hundred and Fifty 
Cases of Fruit Puddine. Decree for plaintiff. 

James S. Allen, Jr., Asst. U. S. Atty., of Boston, Mass. 
Ropes, Gray & Gorham, of Boston, Mass., for claimant. 

MORTON, District Judge. This is a proceeding, under the Food 
and Drugs Act, by information (or libel) against 150 cases of a food 
product called "Puddine" or "Fruit Puddine." A jury having been 
waived by both parties, the case was tried before me upon fact and 
law. I find the material facts, in addition to those alleged in the in- 
formation and admitted in the answer, to be as follows : 

"Puddine" or "Fruit Puddine" is the distinctive name, adopted and 
used as early as 1889, of a proprietary food product consisting largely 
of cornstarch. It is manufactured by the claimant and is put up in 
packages or cartons of différent flavors, adapted to the retail trade. It 
does not contain any deleterious or poisonous ingrédient. It is not an 
imitation of , or oiïered for sale under the distinctive name of, any oth- 
er article ; and the name "Puddine" or "Fruit Puddine" is accompa- 
nied, on the same label or carton, with a true statement of the place 
where it has been manufactured. 

The alleged misbrandings lie in the words "Cream Vanilla," "Rose 
Vanilla," and "Fruit Flavored," which appear upon the cartons. 
"Cream Vanilla" and "Rose Vanilla" are two of the many flavors in 
which Puddine is manufactured. x\ll the cartons in question appear to 
hâve been marked "Fruit Flavored Puddine," to which is added on 
some cartons "Cream Vanilla," and on others "Rose Vanilla," accord- 
ing to the flavor of the Puddine therein. 

*For other cases see same topic & S numbbb lu Dec. & Am. Digs. ISOÎ to date, t Rep'r Indexes 
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The plaintiff contends that branding any article of food with the 
word "Vanilla," alone or in combination with other words, is a repré- 
sentation that it is flavored with vegetable extract of vanilla made f rom 
the vanilla bean ; that the word "Cream" prefixed to the word "Vanil- 
la" means the best or highest grade of vanilla ; that the words "Cream 
Vanilla" on the claimant's cartons mean "flavored with the highest 
grade of vegetable extract of vanilla" ; that the word "Rose" prefixed 
to the word "Vanilla" means a combination of the vegetable flavors of 
rose and vanilla; that the words "Rose Vanilla" on the claimant's car- 
tons mean "flavored with the vegetable extràcts of rose and of vanil- 
la"; and that the words "Fruit Flavored" mean flavored with fruits 
(commonly so-called), capable of being used as flavoring substances. 

The contention of the claimants, wlao are the manufacturers of the 
product, is that "Puddine" and "Fruit Puddine" are artificial words, 
adopted as the name of their product, and constitute a distinctive name 
for the article within section 8, subsec. 4 (1), of the act in question ; 
that "Cream Vanilla" and "Rose Vanilla" are also artificial words, 
adopted by them to indicate the taste and appearance of their product, 
and import nothing as to the origin of the taste ; that they are not f aise 
or misleading ; and that the term "Fruit" or "Fruit Flavored," while 
adopted as an arbitrary or artificial part of the name, is in fact true, 
because the grain out of which the product is manufactured is, botan- 
ically speaking, a fruit. 

[ 1 ] The words in question are to be construed in their ordinary or 
customary meaning so far as they hâve one. U. S. v. Seventy-Five 
Boxes of Pepper (D. C.) 198 Fed. 934; U. S. v. Thirty Cases of Gren- 
adine (D. C.) 199 Fed. 932; Brina v. U. S., 105 C. C. A. 558, 179 
Fed. 373. 

[2] The distinctive or trade name of the product is "Puddine," or 
"Fruit Puddine," always accompanied on the cartons by words indicat- 
ing the flavor. "Puddine" and "Fruit Puddine" are frequently used 
without the adjective "Fruit Flavored," which is not part of the name. 
It seems clear that "Fruit Flavored" does signify, as the plaintiff con- 
tends, that the article is flavored with "fruit" in the common, not the 
botanical, meaning of the word. As no such fruit is used in "Puddine," 
the words "Fruit Flavored" are untrue and misleading as applied to 
it; and the misleading effect of them is heightened by the picture of 
a dish of fruit which appears on some of the cartons. If Puddine were 
not an article of food known under its own distinctive name, it would 
clearly be "misbranded" within the act, by reason of the words "Fruit 
Flavored" upon the cartons. 

The claimant contends, however, that articles of food which come 
within the terms of the proviso to the fourth subsection of section 8 
are exempt from the opération of the Food and Drugs Act, and are not 
to be deemed misbranded, no matter what misstatements are made up- 
on the cartons. The plaintiff contends: (1) That the first paragraph 
of section 8 prohîbits ail misbranding as therein defined, and is not lim- 
ited by the proviso in question ; and (2) that, even if the proviso does 
apply, it is not the intent of it to except from the opération of the act 
anything except the distinctive name itself ; that even if, as to articles 
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of food which corne within the proViso, misstatements which form 
part of the name itself are not forbidden, it is nevertheless true that 
any other false or misleading statements regarding the ingrédients or 
substances contained in such articles constitute misbranding. 

It has been said that the sole purpose of this statute "was : (1) To 
protect purchasers from injurious deceits by the sale of inferior for 
superior articles ; and (2) to protect the health of the people by pre- 
venting the sale of normally wholesome articles to which hâve been 
added substances poisonous or detrimental to health." Sanborn, J., 
Hall-Baker Co. v. U. S., 198 Fed. 614, 616, 117 C. C. A. 318 (C. C. 
A. 8th Circuit). In other words, déception and unwholesomeness are 
the evils which the act is designed to prevent. The last part of sec- 
tion 8, providing that "manufacturers of proprietary foods which 
contain no unwholesome added ingrédients" shall not be required "to 
disclose their trade formulas, except in so far as the provisions of 
this act may require to secure freedom from adultération or misbrand- 
ing," plainly implies that a proprietary product may be misbranded. 
The report of the Committee (House of Représentatives, 59th Con- 
gress, First Session, Report No. 2118, March 7, 1906), and the de- 
bates, so far as they refer to the proviso in question, indicate that the 
attention of Congress was directed to protecting thereby established 
distînctive or trade names from being outlawed by the act.^ 

In U. S. V. Forty Barrels of Coca Cola (D. C.) 191 Fed. 431, 440, 
it was held that the proviso in question "was only intended to protect 
an article sold under its distinctive name from the charge of misbrand- 
ing in so far as any statement or suggestion contained in the name it- 

1 The . législative hlstory of this act is as follows : The blU which, af ter 
amendment, became the Food and Drugs Act of June 30, 1906, was Senate Bill 
No. 88, 59th Congress, First Session. It is printed in (uU in the Congressional 
Record for that session at page 89T. It was reported favorably to the Senate 
December 14, 1905 (Senate Reports, vol. 1, No. 8, 59th Congress, First Ses- 
sion), passed by the Senate February 21, 1906 (Gong. Rec, 59th Congress, First 
Session, p. 2773), and was introduced In the House of Représentatives the next 
day (page 2853), and there referred to the Committee on Interstate and For- 
eign Commerce. The Committee's report is found in House Reports, 59th 
Congress, First Session, vol. 1, Report No. 2118. The Committee of the House 
recommended amendment to the Senate bill by substituting for it the Hep- 
burn Pure Food Bill (H. R. 4527, reported to the House January 18, 1904, and 
passed by the House) as amended by the Committee. The Mil was passed by 
the House with amendments June 23, 1906 (Rec. pp. 9076, 9353), and sent back 
to the Senate, which refused to concur. Conférence Committees filed identical 
reports June 27, 1906, setting eut In full the bill as agreed upon and recom- 
mending that it pass (House Reports, vol. 3, No. 5056; Senate Docs. vol. 8, 
Doc. 521; Gong. Rec. pp. 9353, 9379, 9381). The second conférence report 
niaking certain mlnor improvements in sections 1 and 2 of the bill, was flled 
June 29, 1906, glving the bill as flnaUy enacted (House Reports, vol. 3, No. 
5096). The bill was then passed and signed June 30, 1906. 

As to the distinctive name proviso : 

The subject-matter of this pro^'iso appeared in the original Senate blU ; and 
the proviso as finally passed first appears in substance in the bill as amended 
by the House Committee, where it is niimbered paragraph 4 of section 7. 
There appears to bave been no discussion at ail of the "Distinctive Name" 
proviso in the debates in the Senate ; and the only allusion to it in the debates 
in the House is found under date of June 23, 1906 (Cong. Rec, 59th Congresa, 
First Session, p. 9068). 
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self is concernée!." See, toc, U. S. v. American Chicle Ce, U. S. Dist. 
Court, District of Oregon (no opinion filed). 

It is undoubtedly true that persons purchasing a proprietary article 
of food, like Puddine, get what they go for, whether ail the statements 
on the carton are correct or not. But it is also true that the purchase 
of a proprietary article may well be induced by false statements con- 
cerning it upon the cartons ; and it is not difficult to imagine cases in 
which reliance on such misstatements would work real in jury to the 
purchaser. For example, if such an article were branded, "Contains 
no sugar," when in fact it did, the misbranding might induce the pur- 
chase by persons whose diet demanded absence of sugar. Such articles 
are within the purview of the statute. It does not seem to me that the 
proviso in question was intended to except them absolutely from the 
provisions of the act, and to leave the manufacturers free to make 
misrepresentations concerning them. Such a construction is out of 
harmony with ail the rest of the statute, and disregards one of the prin- 
cipal purposes of it. It seems to me that the protection aflforded by 
the proviso is limited to the distinctive name; and, as so limited, I 
hâve no doubt that the proviso applies to the first paragraph of section 
8, and fully protects distinctive names from being misbranding. 

I therefore find and rule that the words "Fruit Flavored" upon the 
cartons containing Puddine were a statement regarding such article, 
or the ingrédients or substances contained therein, which was false or 
misleading and constituted misbranding within the statute. 

The conclusion above reached makes it unnecessary to consider 
whether the use of the words "Cream Vanilla" and "Rose Vanilla" 
constitutes misbranding ; but I inf er from what was said at the argu- 
ment that this is a point upon which a décision is particularly desired 
by the parties. I therefore proceed to find the facts and state my con- 
clusions in référence thereto. 

[3] No such extract, flavoring matter, or combination as "Rose 
Vanilla" is known to the trade, or to the public, except in connection 
with the def endant's product ; nor any such extract or flavoring mat- 
ter as "Cream Vanilla," except perhaps to a limited extent in the bot- 
tling trade, in which it is sometimes used to signify a high-grade vanil- 
la extract; but such use is not known to the public generally, and is 
wholly unrelated to the use by the claimant. "Cream Vanilla," as ap- 
plied to the claimant's product, is certainly not understood by the pub- 
lic as meaning "flavored with a high-grade vanilla extract." The 
word "Rose," followed by "Vanilla," was registered by the claimant in 
the United States Patent Office as a trade-mark applicable to "Pud- 
dine" on the 21st of May, 1889. Both "Rose Vanilla" and "Cream 
Vanilla" were in use by the claimant on Puddine before the Food and 
Drugs Act went into effect. 

Puddine is not flavored with the vegetable extract of Vanilla, but 
with vanillin, or synthetic vanilla, which is obtained from oil of cloves. 
Natural vanillin is found in the vanilla bean and forms the character- 
istic and most important élément in the vegetable extract of vanilla. 
It is what gives to vanilla extract its characteristic taste. Synthetic 
vanillin is one of the comparatively récent discoveries in organic chem- 
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isîry, of which indigo and madder are other examples. It is exactly 
the same as the natural vanillin. The flavor produced by synthetic 
vanillin is as wholesome as that produced by the vegetable extract of 
vanilla, and is substantially identical with it in taste ; the différence, if 
any, being due to accidentai substances in the natural extract. As used 
by the claimant, "Cream Vanilla" is applied to cream-colored Puddine 
flavored with vanillin, and "Rose Vanilla" to exactly the same thing 
colored pink with a harmless dye ; the différence being in color only. 

When a proprietary product is sold in différent flavors, I see no 
reason why there may not be a distinctive name of a particular flavor, 
nor any reason for denying to such a name the protection of the pro- 
viso. The very purpose of the proviso, as I construe it, was to save 
distinctive names, which might be of great value, and the use of which 
might otherwise hâve been forbidden. "The purpose of the law is the 
ever insistent considération in its interprétation." McKenna, J., U. 
S. V. Antikamnia Chem. Co. (January 5, 1914) 231 U. S. 654, 34 Sup. 

Ct. 222, 58 L. Ed. . I find and rule that "Cream Vanilla" and Rose 

Vanilla," as used with "Puddine," are artificial and distinctive names 
adopted by the claimant, the use of which is not misbranding. It is 
unnecessary to décide whether the word "Vanilla" applied to food 
amounts, as the plaintiff contends, to a représentation that the taste 
thereof has been produced by the vegetable extract, and not by the syn- 
thetic product. 

Decree for plaintifï. 



In re SHEA. 
(District Court, W. D. Kentucky. February 19, 1914.) 

1. Bankeuptcy (§ 288*) — Eecoveby of Pkopeety — Advbesb Claims — Summart 

Pboceedings. 

Whether a bankrupt's trustée may malntaln summary proceedings 
against the bankrupt and his wlfe to recover money and property, claimed 
by her, as a part of the bankrupt's estate, over her protest that she is en- 
tltled to be proceeded against in a plenary action, dépends on whether 
she has a bona flde claim of ownershlp or whether It clearly appears that 
she Is holding the money as a mère agent of the bankrupt 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447 ; Dec. Dlg. 
S 288.*] 

2. Bankbuptct (§ 288*) — Peopeett of Bankeupt — Recoveet — Adveese Claim. 

Between Aprll 21, 1913, and the following November the bankrupt gave 
to his wlfe $3,970.38, which she deposited to her own crédit. By Novem- 
ber lOth she had checked against the account se that only $684.47 re- 
mained. A bankruptcy adjudication was passed on November llth, after 
which the wlfe further withdrew $449.93, but on December 2d added to 
her crédit $284.64. It also appeared that, shortly after the marriage of 
the parties in 1906, the bankrupt delivered most of his earnings to his wife 
with the understanding that she should pay the famlly expenses, and that 
any money she saved out of it should be her own property, and that from 
such savings she bought certain building association stock, which had al- 
ways been In her name. Seld, that the wlfe, as to the stock and the 
money deposited in the bank, except the balance of $284.64 remainlng, 
had a bona fide adverse claim which she was entltled to hâve tried In a 

*For other case» ses same topic & i itombes in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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plenary suit as agalnst the husband's trustée In bankruptcy, notwlthstand- 
Ing Ky. St. § 1907, provlding that every gift made by a debtor without a 
valuable considération shall be void as to ail his then exlsting credltors, 
etc. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447 ; Dec. DIg. 
i 288.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of John 
H. Shea. An order having been entered by the référée requiring the 
bankrupt and his wife to deliver certain moneys and securities to the 
trustée as belonging to the bankrupt's estate, the wife filed a pétition 
for review. Reversed in part, and affirmed in part. 

Burwell K. Marshall, of Louisville, Ky., for trustée, 
John B. Baskin, of Louisville, Ky., for respondents. 

EVANS, District Judge. On his own pétition John H. Shea was on 
November 11, 1913, adjudicated a bankrupt. R. H. Courtney was 
qualified as trustée, and on January 2, 1914, filed a pétition before the 
référée which contained the f ollowing averments, to wit : 

"Your petltloner, R. H. Courtney, respectfuUy shows: That he Is trustée In 
bankruptcy herein, duly qualifled and acting. That the said John H. Shea, 
bankrupt, has been examined in thls proceeding and denied that there was 
any sum of money belonging to the said bankrupt or any property due him, 
but your petitloner states that said bankrupt has in the possession of his 
wife, Irène Shea, $684.47 on deposit In the First National Bank, which be- 
longed to the estate of the said John H. Shea, bankrupt, at the time of the 
adjudication of bankruptcy herein, and has $837 in shares of stock in the 
Avery Building Association standing in the name of Irène Shea or Mrs. J. H. 
Shea which belonged to the said John H. Shea, bankrupt, at the time of the 
adjudication of bankruptcy herein, and has $1,958 in shares of stock In the 
Portland Building & L.oan Association standing in the name of said Irène 
Shea or Mrs. J. H. Shea which belonged to said John H. Shea, bankrupt, at 
the time of the adjudication of bankruptcy herein, but that said Irène Shea 
claims to be tlie owner of said money and said certiflcates of stock, and that 
same do not belong to the estate of said John H. Shea, bankrupt. That W. F. 
Woodruff, for the use and beneflt of Jeft'erson county, the only créditer herein, 
has requested that your petltloner, as trustée, brlng an action agalnst Irène 
Shea for the recovery of the said money and stock claimed to be due the estate 
of John H. Shea, bankrupt, and your petitioner has been ad-visèd by his coun- 
sel, Burwell K. Marshall, that he has a good and valld cause of action agalnst 
Irène Shea and John H. Shea for the said stock and money. Wherefore your 
petitloner, R. H. Courtney, trustée in bankruptcy of John H. Shea, prays for 
a rule agalnst Irène Shea and John H. Shea, bankrupt, requiring tbem to 
pay to your petitioner the said money and turn over to him the said shares of 
stock in said building and loan associations." 

Upon reading this pétition the référée, on the day last named, in- 
stead of directing a suit to be brought on the cause of action the trus- 
tée was advised he had, ruled the bankrupt and his wife, Irène Shea, 
the latter not otherwise a party to the proceeding, to show cause on 
January 16th why they should not be required to turn over to the 
trustée the money and stock described in the pétition we hâve copied. 
To this rule a written response was made, and the référée having, on 
January 30th, upon grounds stated in writing, held it to be insufficient, 
made the rule absolute, and the bankrupt and Mrs. Shea hâve filed a 

•For other cases see same toplo à i numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pétition for a review by the court of the referee's order. Treating the 
response of the bankrupt and his wife as that of the latter alone (the 
bankrupt having little or no légal interest in the question between his 
wife and his trustée), we must détermine whether Mrs. Shea has 
shown a claim adverse to that of the trustée, either to the stock de- 
scribed in the pétition or to the money in bank, or both, such as would 
entitle her to hâve the questions between her and the trustée deter- 
mined in a plenary action where the claims of both could be adequately 
investigated and determined, or whether their respective claims should 
be adjudicated in a summary proceeding like this. 

[ 1 ] We shall assume, if the property be that of the bankrupt, that 
so far as he is concerned he might, if the property is in his possession, 
be subjected to a rule to show cause. In reaching a conclusion, how- 
ever, between the trustée and the outside adverse claimant, we must 
find an answer, not to the question of what may ultimately be held to 
be the exact rights of the parties, but whether Mrs. Shea in fact has 
an adverse claim which is not merely colorable but which might, in 
whole or in part, be sustained in a plenary action. The court has the 
right (Louisville Trust Co. v. Comingor, 184 U. S. 25, 22 Sup. Ct. 293, 
46 L. Ed. 413) to pass upon the case to that extent when a summary 
proceeding is resorted to. Where, as in Mueller v. Nugent, 184 U. S. 
1, 22 Sup. Ct. 269, 46 L. Ed. 405, the person ruled showed that he held 
money as a mère agent of the bankrupt and not as an adverse claimant 
of title thereto, there was no reason why he should not be required to 
deliver to the trustée what he held as agent for the bankrupt ; that is 
to say, if he had in his possession property belonging to the bankrupt 
and which he held as the bankrupt's agent, manifestly he had no ad- 
verse claim to it and could be compelled to turn it over to the trustée. 
Following that case is that of In re Eddleman (D. C.) 154 Fed. 160, 
which, in one of its aspects, was like the Nugent Case. The rulings in 
those cases apply to this one to the extent that if Mrs. Shea holds the 
money or the stock or any part of it as the mère agent of the bankrupt, 
and not under a bona fide claim of ownership, she may be coerced by 
rule to turn it over to the trustée, but, if she has possession and is a 
bona fide claimant of ownership, she cannot be dispossessed nor her 
claim of title adjudicated except in a plenary action. First National 
Bank v. Chicago, etc., Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 
1051. 

Remembering, first, that we are not to détermine, in this proceed- 
ing, the merits of her claim to ownership, except to the extent that on 
her own showing it is not maintainable, and, second, that otherwise we 
are only to décide as to the good faith of her adverse claim and not 
upon the merits of a controversy in respect thereto to be determined 
in a plenary suit, we corne to the considération of the response and the 
testimony thereon, testimony which seems to hâve been considered by 
the référée as bearing on the merits of the controversy rather than on 
the question of the adverse character of the claim of Mrs. Shea. The 
latter, however, is the dominant considération applicable to the very 
narrow question now involved, but to which we find it somewhat diffi- 
cuit to get the référées to limit themselves. The inquiry now is not 
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whether the trustée should or should not succeed in a plenary suit 
but whether that is the only proper way to litigate a controversy fairly 
entitled to be regarded as one involving adverse daims to certain prop- 
erty. A plenary suit, speaking generally, présents no obstacle to a 
trustée in the assertion of his rights to property claimed to be that of 
the bankrupt but in fact held by another, and such a suit is the only 
way by which an adverse claimant who is in possession can be reached. 
In re Mimms & Parham (D. C.) 193 Fed. 276-278. 

[2] 1. As to the $684.47, the response shows that the bankrupt gave 
to his wife, Irène Shea, between April 21, 1913, and November 3, 1913, 
both dates inclusive, the sum of $3,970.38, which she deposited in the 
First National Bank to her crédit, and that between April 28, 1913, 
and November 10, 1913, both dates inclusive, she checked thereon to 
the extent of $3,285.91, leaving at the last-named date the balance of 
$684.47, and that after November 10, 1913, and before respondents 
knew that any part of said balance would be claimed by the bankrupt's 
trustée, Mrs. Shea, on her own checks, withdrew $449.93 of the $684.- 
47 and left thereof only a balance of $234.54. On December 2, 1913, 
she added to her crédit in the bank $284.64. When she got the latter 
sum is not anywhere disclosed by the record, but, before the trustée 
can be entitled to it at ail, he must show that it was earned or acquired 
by the bankrupt before his adjudication as such on November 11, 1913, 
after which event what he might earn would be his cwn and not his 
trustee's ; the rights of the latter not extending to anything earned or 
acquired by the bankrupt after the adjudication. As to questions re- 
specting the $449.93, withdrawn after the adjudication and not now in 
the possession of respondents, and those respecting the $284.64 de- 
posited on December 2, 1913, it seems to be clear that there exists such 
a situation as demands a plenary action for the settlement of such ques- 
tions as may arise. But as to the $234.93 it seems to be manifest that 
it belonged to the bankrupt at the time of his adjudication, and was 
held by his wife as his agent to be paid out by lier for certain pur- 
poses, such as family expenses, etc. No part of this balance appears 
to be the wife's property or to be claimed by her under the hereinafter 
stated agreement between her and the bankrupt. As to this last-named 
sum we think the référée was right in making the rule absolute and 
requiring its payment to the trustée. 

2. As to the varions interests in the stocks of the two building and 
loan associations, it may suffice to say that the response shows that the 
stock was ail purchased by Mrs. Shea at varions times more or less 
distant from the adjudication, but ail préviens to that event; that the 
books representing the stock in the manner peculiar to such associa- 
tions were issued in her name, were ail delivered to her, and were in 
her possession exclusively, both before and at the time of the adjudi- 
cation, and hâve been so ever since. In whatever way Mrs. Shea may 
hâve obtained the money to pay for it, in fact none of the stock men- 
tioned in the trustee's pétition was ever bought or owned by the bank- 
rupt. It was never put in his name, and was never in his possession. 

It seems not to be disputed, and we theref ore find it to' be true, that, 
shortly after the marriage of the respondents early in 1906, the bank- 
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rupt arrangea with his wife to put most of his earnings in her hands, 
she to pay ail bills, expenses, etc., of the family, and if she, by judicious 
and economical management, saved anything out of the money, the 
amount thus saved was to become her property. In this way, out of 
the bankrupt's earnings she saved the money which, regarding it as 
her own, she invested in the stock of the associations referred to, such 
investments being made in her name, and which stocks she claims in 
the response are her own property and in her own possession. This 
was ail done, as we hâve said, before the adjudication ; most of the 
stock having been obtained by Mrs. Shea more than a year before 
that event. Having long had possession of the stock, and having pur- 
chased and held it in her own name and with money which she re- 
garded as her own, can she fairly be said to be a bona fide claimant 
thereof adversely to the trustée? Upon the authority of the décision 
of the Suprême Court in Louisville Trust Co. v. Comingor, 184 U. S. 
18, 25, 22 Sup. Ct. 293, 46 L. Ed. 413, and upon that of the Circuit 
Court of Appeals of the Eighth Circuit in Re Rathman, 183 Fed. 913, 
106 C. C. A. 253, we think the question must be answered in the af- 
firmative. See, also, 2 Loveland on Bankruptcy (4th Ed.) § 540, and 
Collier on Bankruptcy (9th Ed.) pp. 476, 477, 478, and 479. 
True, section 1907 of the Kentucky Statutes provides as follows: 

"Every gift, conveyance, assignment, transfer or charge made by a debtor, 
of or upon any of Ms estate, without valuable considération therefor, shall 
be void as to ail his then existing llabllities, but shall not, on that account 
alone, be void as to creditors whose debts or demands are thereafter con» 
tracted; nor as to purchasers with notice of the voluntary aliénation or 
charge ; and though it be adjudged to be void as to a prier créditer, it shall 
not therefore be deemed to be void as to such subséquent creditors or pur- 
chasers." 

But while those orovisions may or may not make the title of Mrs. 
Shea to the stock more difficult to maintain, even in a plenary action, 
nevertheless it is possible for her to show that she paid a valuable con- 
sidération for the money she saved out of her husband's earnings, and 
certainly it may be possible for her to show that some part of the 
money saved under this arrangement was obtained by her before the 
création of some part of the bankrupt's indebtedness, either of which 
contingencies would at least to some extent bring her case within sec- 
tion 1907. Thèse matters cannot be determined in a summary proceed- 
ing but should be settled in a plenary action. 

The only trace found in the testimony as to who were creditors of 
the bankrupt indicates that they were Jefferson county and possibly 
John H. Whallen and James P. Whallen, the latter of whom testified. 
The manner in which the debt due Jefferson county arose was, to say 
the least, unusual. Among the offices the bankrupt held in 1910 and 
subsequently were tvvo connected with the fiscal court of Jefferson 
county, namely, he was its clerk and also its auditor ; the two places 
together yielding quite a good salary, which the fiscal court fixed and 
caused to be paid in monthly installments by Jefferson county. The 
claim was urged that those payments were made without authority of 
law, but Jefferson county would not repudiate what had been done nor 
sue Shea to recover the money he had thus obtained. Thereupon a 
211 F.— 24 
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taxpayer, one W. F. Woodruff, on August 13, 1912, commenced an 
action to recover the money for the use and benefit of jefferson county. 
The court of original jurisdiction dismissed the action, but on appeal 
the Court of Appeals reversed that ruling, and directed a judgment to 
be entered for the amount sued for. Accordingly, on June 25, 1913, 
a judgment was entered against the bankrupt for $11,025, with inter- 
est thereon from August 13, 1912, until paid, and costs. This indebt- 
edness is the only one proved or allowed against the bankrupt's estate. 
The accrual from time to time of the varions items of this indebted- 
ness extended over a period of several years, during most of which 
time Mrs. Shea might well be supposed to know nothing of the unau- 
thorized character of the acts of the fiscal court. And the amounts 
the bankrupt gave or paid to her in the meantime for her economical 
management of her household and other aflfairs under the agreement 
we hâve referred to extended over the same period. As we hâve in- 
timated, thèse facts rather emphasize the necessity for a plenary ac- 
tion so that the questions may ail be investigated in détail in order to 
ascertain hpw far, if at ail, section 1907 of the Kentucky Statutes may 
be applicable. 

After very careful considération we hâve reached the conclusion that 
the claim of Mrs. Shea to ail of the stock in the building and loan as- 
sociations in her possession, and which stand in her name, is such as 
to make a summary proceeding improper, as well as outside of the 
jurisdiction of the référée, and to require for its recovery a plenary 
action by the trustée. First National Bank v. Chicago, etc., Co., 198 
U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051. In saying this of course 
we express no opinion upon the merits of either side of any contro- 
versy between them respecting this property. 

The order of the référée complained of in the pétition for a review, 
so far as it relates to the stock -in the building and loan associations, 
and so far as it relates to the money in bank, except the $234.54, must 
be reversed, and except to that extent the response is held to be suffi- 
cient, and the rule is discharged. Orders accordingly may be prepared. 



Ex parte TOUNG et al. 

(District Court, W. D. Washington, N. D. February 19, 1914.) 

No. 2628. 

1. Alien? (§ 54*) — Déportation — Wabbant — RœQtrisrras. 

Where, in proceedings to déport petitloners as aliens unlawfully wlthln 
the United States, it appeared from thelr testimony on the déportation 
hearing that they knew with what they were charged, it was immaterlal 
that the warrant of arrest was détective in not alleging the time and place 
of the alleged offense and the prostitute alleged to hâve been assisted and 
protected or promlsed protection from arrest, which constituted the offense. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dlg. 
§ 54.*J 

2. Aliens (§ 46*) — Déportation — Gbounds — Statutes — Constetjction. 

Immigration Act Feb. 20, 1907, c. 1134, 34 Stat. 898, as amended by Act 
March 26, 1910, c. 128, 36 Stat. 263 (U. S. Comp. St. Supp. 1911, p. 501), 

*For other casu as* lame topic & i numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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provldlng for the déportation of any alien vi^ho lu any way asslsts, pro- 
tects, or promises to proteet any prostitute f rom arrest, Is not Umlted to 
assisting suclx persons to escape from arrest, as by furmshing money to 
escape to one threatened with arrest, etc., but contemplâmes only assist- 
ance furnlshed to such a person to enable her to continue the practice of 
prostitution. 

[Ed. Note. — For other cases, see Allens, Cent Dlg. § 105; Dec. Dlg. 
§ 46.*] 

3. Aliens (§ 54*) — Déportation — Pboceedings — Défenses. 

In proceedings to déport certain allens for assisting, proteeting, or prom- 
ising to proteet a prostitute from arrest, it was no défense that such aliens 
had been acquitted by juries on charges involving the same transaction. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 112; Dec. Dig. 
I 54.*] 

Habeas corpus, on pétition of Albert H. Young and another, to se- 
cure their discharge from arrest under déportation warrant. Pétition 
denied, and rule discharged. 

R. W. McClelland, H. A. P. Myers, and Walter L. Johnstone, ail of 
Seattle, Wash., for petitioners. 

Clay Allen, U. S. Atty., of Seattle, Wash., and G. P. Fishburne, Asst. 
U. S. Atty., of Tacoma, Wash. 

CUSHMAN, District Judge. The above petitioners, for discharge 
upon habeas corpus, hâve been ordered deported ; the warrant of dépor- 
tation reading : 

"Whereas, from proofs submltted to me, after due hearlng before Immigrant 
Inspector B. A. Hunter, held at Seattle, Wash., I hâve become satlsfied that 
the aliens Albert H. Toung and Kamasaburo Suglura, alias B. K. Sugiura, 
who landed at some unknown port, hâve been found In the United States in 
violation of the act of Congress approved February 20, 1907, amended by the 
act approved March 26, 1910, to wit: That the said aliens are unlawfully 
vrithin the United States in that they hâve been found assisting a prostitute 
and proteeting, or promlslng to proteet from arrest, a prostitute, and may be 
deported In accordance therewith : I, J. B. Densmore, Acting Secretary of 
Labor, by vlrtue of the power and authority vested in me by the laws of the 
United States, do hereby command you to retum the sald aliens to Japan, the 
country from whence they came. * * * " 

The warrant for their arrest recited : 

"That the said aliens are unlawfully within the United States In that they 
hâve been found assisting, proteeting, or promlslng to proteet from arrest a 
prostitute or prostitutes." 

The act under which they were ordered deported provides : 

"That any alien • • * who In any way asslsts, protects, or promises to 
proteet from arrest any prostitute, shall be deemed. to be unlawfully within 
the United States and shall be deported in the manner provided by sections 
twenty and twenty-one of this act." Section 3 of the Immigration Act of 1907, 
as amended March 26, 1910, 36 Stat at L., p. 264. 

Petitioners rely upon the f oUowing authorities : United States v. Si- 
bray (C. C.) 178 Fed. 148, 149; 36 Cyc. p. 1118; People v. Chicago. 
152 m. 546-552, 38 N. E. 746; U. S. v. Williams, 200 Fed. 541, 542, 
118 C. C. A. 632; Id. (C. C.) 189 Fed. 917; Frick v. Lewis, 195 Fed. 
696, 115 C. C. A. 493; U. S. v. Martin (D. C.) 193 Fed. 797, 798; Ex 

*For other oasM set same tople A S ndmbbb in Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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parte Saraceno (C. C.) 182 Fed. 957 ; Ex parte Petterson (D. C.) 166 
Fed. 539; Chin Yow v. U. S., 208 U. S. 11, 28 Sup. Ct. 201, 52 L. Ed. 
369; Ex parte Long Lock (D. C.) 173 Fed. 208; Yamataya v. Fish- 
er, 189 U. S." 86, 23 Sup. Ct. 611, 47 L. Ed. 721. _ 

Respondent relies upon the following authorities: In re Unlawful 
Détention of Moola Singh and Seventy-Two other Hindoo Aliens (Case 
No. 2532) 207 Fed. (D. C.) 780; Ekiu v. United States, 142 U. S. 651, 
12 'Sup. Ct. 336, 35 L. Ed. 1146; United States v. Ju Toy, 198 U. S. 
253, 25 Sup. Ct. 644, 49 L. Ed. 1040 ; Lem Moon Sing v. United States, 
158 U. S. 538, 15 Sup. Ct. 967, 39 L. Ed. 1092; Du Brûler v. Gallo, 
184 Fed. 566, at 569, 106 C. C. A. 546; Williams v. U. S., 186 Fed. 
479, 108 C. C. A. 457; Sinis Calchi v. Thomas, 195 Fed. 701, 115 C. 
C. A. 501 ; United States v. Williams (D, C.) 175 Fed. 274. 

The grounds urged for discharge are that petitioners hâve not had 
a fair hearing and that there was no évidence whatever to support the 
charge in the warrant of arrest, or the finding in the warrant of dé- 
portation : 

"That the said aliens (petitioners) are unlawfully within the United States, 
in that they hâve been found assisting, protecting, or promising to protect 
from arrest a prostitute or prostitutes." 

[1] It is not necessary to détermine, concerning the warrant of ar- 
rest, whether the charge, as set forth therein, would be sufficient to ap- 
prise petitioners with that of which they were accused, it not alleging 
the time, place, or naming the prostitute or prostitutes alleged to hâve 
been assisted, protected, or promised protection from arrest, as pro- 
ceedings of this character are summary in their nature; and, if it ap- 
pears from the return that petitioners were actually apprised of the na- 
ture of the accusation against them and had a fair hearing thereon, it 
is sufficient. 

Petitioners were represented at the déportation hearing by one of 
their présent counsel. They were tried and heard together. Petition- 
er Young, being fîrst sworn and examined, was asked at the com- 
mencement of the examination and proceeding: 

"Q. I believe that you hâve been tried in the United States court for cer- 
tain offenses? A. Yes, I hâve been tried twice on the same offense. 

"Q. What offense? A. Aiding and abetting in transporting a Japanese girl, 
Hana Saito, In the Interstate commerce from Seattle to San Francisco, and 
I was tried in February, 1913, and acquitted, and I was relndicted by a 
grand jury, last grand jury, and tried for conspiring to vlolate the same Mann 
Act, and again acquitted for transporting Hana Saito. I hâve been acquitted 
by the jury on a second trial and rearrested by departmental warrant for 
practically the same thing." 

The foregoing plainly shows that petitioners knew with what they 
were charged upon the déportation hearing. 

The évidence shows that the woman, Hana Saito, had, prior to com- 
ing to Seattle, lived in a house of prostitution; that, after coming to 
Seattle, she was followed from San Francisco by a Japanese named 
Washio ; and that the petitioners, at his solicitation, secured transpor- 
tation for him and the woman to San Francisco and accompanied them 
by steamer to that city. When they arrived in San Francisco, the four 
went direct to the house of prostitution where Hana Saito had former- 
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ly been. There is some testimony that, before securing tickets to San 
Francisco, the petitioners were informed that this woman had, before 
coming to Seattle, been a prostitute living in this house. 

There was no évidence that any warrant for the arrest of Hana 
Saito had ever been issued ; but, on account of the conclusion reached, 
it is not necessary to détermine whether the language of the statute, 
"promises to protect from arrest any prostitute," contemplâtes the ac- 
tual existence of a warrant or proceeding for the arrest of a prosti- 
tute, from which she is promised protection, or whether it may not 
contemplate a promise of protection generally — either from the arfest 
to which those practicing prostitution are generally subject in munici- 
paiitie», or the arrest to which alien prostitutes are subject under the 
laws of the United States. 

[2] It is earnestly insisted by counsel for petitioners that the words 
"in any way assists, protects, or promises to protect from arrest" mean 
in any way assist from arrest, as by furnishing money to escape to one 
who is threatened with arrest. ' The argument is more ingénions than 
convincing. If such were the meaning, there are so many more apt 
words in which to express it that it seems unlikely that such could 
hâve been the intention. 

On the other hand, if the words "any alien who in any way assists 
* * * a prostitute" are given their widest meaning, so as to include an 
alien who gives food, shelter, or medicine to a prostitute, which, it is 
contended, is the only other meaning of which they are capable, a 
conclusion is reached which is still more abhorrent to reason. A more 
satisfactory conclusion is that the intention was to déclare unlawful 
the présence in this country of any alien who in any way assists a pros- 
titute to practice prostitution, or towards its practice. Holy Trinity 
Church v. U. S., 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226. 

Even a prostitute may be something more than a prostitute. For ex- 
ample, she may be a milliner as well. The one who assisted her in 
the latter business would be assisting a milliner and could not be f airly 
condemned as assisting a prostitute, and one who assisted her in the 
practice of prostitution could not be excused on the plea of assisting a 
milliner. 

Under the act so construed, it cannot be said but that there was 
some évidence to support the finding of the inspector and acting secre- 
tary. 

[3] The fact that both of the petitioners had been acquitted in this 
court by juries on charges involving the same transaction in no way 
defeats the action taken, or the détermination reached by the immigra- 
tion authorities, for to justify a verdict of guilty by a jury it was nec- 
essary that the jury be convinced of petitioners' guilt beyond a rea^ 
sonable doubt, while no such rule is imposed upon the immigration au- 
thorities. William Williams v. United States ex rel. Antonios Bou- 
gadis, 186 Fed. 479, 108 C. C. A. 457. 

The letter of the Commissioner of Immigration to the Commissioner 
General of Immigration, recommending the déportation of petitioners 
and made a part of the return herein, states : 

"They (that is the petitioners) admit that they committed an act which was 
neither more nor less than the kidnapping of a prostitute, in the conveyance 
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of whom from Taeoma, Washington, to San Francisco, California, they as- 
slsted. They deny that they Imew that the woman was a prostltute. It may 
be that when they were flrst approached that they did not know the woman's 
character, but they were certalnly given due notice before the high-handed 
proceedlngs had gone very far." 

The same contention was made by the government in both the crimi- 
nal trials mentioned. Petitioners at ail times hâve insisted that the 
woman went to San Francisco willingly. 

While respondent's position upon the warrant — that petitioners as- 
sisted a prostitute, which necessarily. implies willingness and consent 
upon her part — is not strengthened by the commissioner's conclusion 
that they were kidnapping her, which would, as necessarily, be an in- 
voluntary proceeding upon her part, yet, as the commissioner's report 
is only a part of the record upon which the warrant issued, and, as 
pointed out, there is some évidence to support the finding and warrant, 
this inconsistency will not defeat the ultimate conclusion reached and 
the warrant of déportation based thereon, providing petitioners were 
accorded a fair hearing on the charge upon which they were ordered 
deported. Sinis Calchi v. Thomas, 195 Fed. 701, 115 C. C. A. 501; 
United States v. Williams (D. C.) 175 Fed. 274. 

Pétition denied, and rule discharged. 



LOVELL et al. v. LATHAM & CO. et al. 

(District Court, S. D. Alabama. January 23, 1914.) 

No. 279. 

1. Bankeuptct (§ 279*) — Préférences — Recovebt. 

A préférence by a bankrupt is voldable by the trustée who may recover 
the property or its value. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 419-424 ; Dec. 
Dig. § 279.*] 

2. Bankeuptct (§ 279*) — Pbefeeences — Recovebt — Peesons Entitled to 

Sue. 

No person other than the bankrupt's trustée may malntaln an action to 
recover property, or its value, transferred by the bankrupt, either in fraud 
of creditors, or as a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 419-424 ; Dec. 
Dig. § 279.*] 

3. Bankbuptct (i 257*) — Prefebenoes — Right to Avoid — Assiqnment by 

Trustée. 

A trustee's right to recover property transferred by the bankrupt as a 
préférence Is not assignable. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 356, 357; 
Dec. Dig. § 257.*] 

4. Eqxjity (§ 197*) — Parties — Cross-Bili, — Right to File. 

One not a party to a suit in equity cannot file or Join in a cross-bill or 
other pleading to the merits, until he becomes a party by some recognized 
mode of equity procédure. 

[Ed. Note. — For other cases, see Equity, Cent Dig. §§ 455-459 ; Dçc. Dig. 
§ 197.*] 

•IFor other cases see same topic & § numsbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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5. Action (§ 1*) — "Cause of Action." 

A cause of action Is a matter for whlch an action may be brought. It 
Is the matter of a complâint or claim on whicb a given action is grounded, 
wtiether legally raaintainable or not. 

[Ed. Note. — B'or other cases, see Action, Cent, Dig. §§ 1-7, 85 ; Dec. Dig. 
§1.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1015-1019 ; vol. 
8, p. 7598.] 

6. Bankhuptct (§ 302*) — Action sy Trustée — Cross-Bill — Bight to File. 

A bankrupts' trustée sued to set aside a certain alleged preferential 
transfer of certain cotton by the bankrupts to L. & Co., whereupon cross- 
complainants intervened and flled a cross-bill seeking to impress a trust 
in their favor on varlous properties and certain cotton in the hands of 
the trustée. The cross-bill also prayed that the transfer of the bankrupts 
to L. & Co. be adjudicated invalid, and that the cross-complainants be 
subrogated to any right, title, and interest which the trustée may hâve in 
any and ail cotton, bonds, and other property into whiçh it was claimed 
the cross-complainants' money may hâve been converted, and that they 
be subrogated to any rights which the trustée may hâve under such bonds. 
Eeia, that the cross-bill alleged matters not pertinent to the original bill, 
and slnce it sought no relief agalnst the original complainants, it was 
without equity. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 456, 457; 
Dec. Dig. § 302.*] 

7. Equity (§ 195*)— "Cboss-Bill." 

A "cross-bill" is one brought by a défendant in a suit agalnst the com- 
plainant in the same suit, or agalnst the other défendants in the same suit, 
or agalnst both, touching the matters in question in the original bill. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 446-449 ; Dec. Dig. 
S 195.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1758-1761 ; vol. 
8, p. 7624.] 

8. Equity (§ 195*) — Cboss-Bill — Contents. 

Slnce a cross-blU is auxiliary to the original suit and dépendent on it, 
such bill may not introduce new and distinct matters not embraced in 
the original bill, as they cannot be properly litigated in that suit, but con- 
stitute the subject-matter of an original, independent suit 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 446-449; Dec. 
Dig. § 195.*] 

In Equity. Action by W. S. Lovell, trustée in bankruptcy of 
Knight, Yancey & Co., against Latham & Co., in which Knauth, 
Nachod & Kuhne fàled a cross-bill. On motion to dismiss cross-bill. 
Sustained. 

See, also, 186 Fed. 602. 

Percy, Benners & Burr, of Birmingham, Ala., and Rich & Hamilton, 
of Mobile, Ala., for trustée in bankruptcy. 

Howe, Fenner, Spencer & Cocke, of New Orléans, La., for Latham 
&Co. 

W. B. Spencer, of New Orléans, La., for American Surety Co. 

Stevens & Lyons, of Mobile, Ala., and Briesen & Knauth, of New 
York City, for Knauth, Nachod & Kuhne. 

TOULMIN, District Judge. This suit is one in which the trustée 
in bankruptcy, representing ail creditors of the bankrupt estate, seeks 

•For other casea lee same topic & S ndmbbr in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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to recoyer property, or a fund representing said property, whîch it is 
alleged and claimed was preferentially transferred to the défendants 
Latham & Co. by the bankrupts, Knight, Yancey & Co., in payment of 
an indebtedness to said Latham & Co. The suit seeks to avoid the al- 
leged preferential transfer, and to recover the said fund to be admin- 
istered by the bankrupt court for the benefit of ail creditors of the 
bankrupts. 

[1j 2] A préférence is voidable by the trustée, and he may recover 
the property or its value. There is no authority in any otlier person to 
maintain the required action. Any other rule, even were the statute 
not clear on this point, would lead to confusion. Collier on Bank- 
ruptcy (9th Ed.) pp. 824, 827; Belding-Hall Mfg. Co. v. Mercer & 
Ferdon Lumber Co., 175 Fed. 335, 99 C. C. A. 123 ; In re Rothschild, 
5 Am. Bankr. Rep. 587, 154 Fed. 194, 83 C. C. A. 288. 

It is only through the instrumentality of the trustée that creditors 
can recover, and subject to the payment of their claims, the property 
which the bankrupt fraudulently transferred prior to the adjudication 
in bankruptcy. Creditors can hâve no remedy which will reach prop- 
erty fraudulently conveyed, except through the trustée. Ail such prop- 
erty, by the express words of the Bankrupt Act, vest in the trustée 
by virtue of the adjudication and of his appointment. Glenny v. Lang- 
don, 98 U. S. 20, 25 L. Ed. 43 ; Trimble v. Woodhead, 102 U. S. 647, 
26 L. Ed. 290; Collier on Bankruptcy, supra. 

[3] If the delivery by the bankrupts of the cotton to Latham & Co. 
was a préférence, the trustée only can maintain a suit to avoid it. He 
may not assign or transfer to another this right of avoidance. Brvan 
V. Madden, 15 Am. Bankr. Rep. 388, 109 App. Div. 876, 96 N.'Y. 
Supp. 465; ColHer on Bankcy. (9th Ed.) 824; Belding-Hall Mfg. Co. 
V. Mercer & Ferdon Lumber Co., 175 Fed. 335, 99 C. C. A. 123. 

The issue in this case is whether the bankrupts made a preferential 
transfer to the défendants Latham & Co. of certain cotton as claimed 
and alleged in the complaint. If the plaintiff establishes his said daim 
he would be entitled to recover the cotton or its value. If he fails to 
establish said alleged transfer he would not be entitled to recover said 
cotton or its value. If such failure had any effect on the title to the 
cotton, it would be to make it good in Latham & Co., they hav- 
ing acquired the same by the said transfer of Knight, Yancey & Co., 
the bankrupts. 

[4] The cross-complainants in this suit are not in fact named as de- 
fendants in the bill of complaint, or in the subpcena, and no relief is 
prayed against them, and no service has been lîad upon them. They 
are not parties to the original bill, and cannot rightly file or be parties 
complainant to a cross-bill thereon. United States Gypsum Co. v. 
Hoxie (C. C.) 172 Fed. 504. 

It is a rule of equity pleading prevailing in the fédéral courts that 
one who is not a party to a suit cannot file or join in a cross-bill, or 
other pleading to the merits until he becomes a party to the suit by 
some recognized mode of equity procédure. United States Gypsum 
Co. V. Hoxie (C. C.) 172 Fed. 504; Ewing v. Seaboard Air Line Rv. 
(C. C.) 175 Fed. 517; United States v. Reese (C. C.) 166 Fed. 347. 
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The cross-complainants came into the case by invitation, contained in 
the prayer of the bill to unknown persons who might hâve, or claim 
to hâve, any right or interest in the subject-matter of the suit. Where- 
upon the cross-complainants came into court and asked permission to 
file a cross-bill. The granting or refusing permission to file a cross- 
bill is largely in the discrétion of the court. Hufif v. Bidw^ell, 151 Fed. 
563, 566, 81 C. C. A. 43. The court, in the exercise of its discrétion, 
granted permission to file the cross-bill, being at the time ignorant of 
its subject-matter and what its real purpose and allégations were. 
Subsequently, on motion of complainant and the défendants Latham 
& Co. to strike out said cross-bill, after argument thereon and exam- 
ination of the cross-bill, the court was" of opinion that it had improv- 
idently granted permission to file it, and sustained the motion to strike. 
On appeal, the Circuit Court of Appeals (Knauth, Nachod & Kuhne 
V. Lovell, 200 Fed. 403, 118 C. C. A. 555) held that this court erred 
in summarily striking out the cross-bill and reversed the case for fur- 
ther proceedings. It now comes up on demurrers to the cross-bill and 
on motion to dismiss it for want of equity and on varions other 
grounds set out in the demurrers and motion. 

[5, 6] A cause of action is a matter for which an action may be 
brought. It is the matter of the complaint or claim on which a given 
action is in fact grounded, whether or not legally maintainable. The 
cause of action in this case is the alleged preferential transfer of cer- 
tain cotton by Knight, Yancey & Co., bankrupts, to L,atham & Co. On 
that cause of action the trustée in bankruptcy has the authority to 
maintain the required action to avoid the préférence, to set aside the 
transfer, and to recover the cotton or its value. This court is, by the 
original suit, called upon by the "trustée to ascertain and establish his 
right or title to certain cotton as against adverse claimants Latham & 
Co., who are made défendants to the suit, and not to any and ail per- 
sons who may voluntarily come into the case and assert a claim to said 
cotton. The cross-complainants come into this case by a cross-bill, and 
seek to impress a trust in their favor upon varions properties and cer- 
tain cotton in the hands of the trustée in bankruptcy. Any such claim 
is not germane or pertinent to the original cause of action in the case, 
and cannot exert any influence in the trial and détermination of the 
issue in it. If the issue made by the original bill can be completely 
disposed of without deciding upon any claim the cross-complainants 
may hâve, or be supposed to hâve, against Latham & Co., défendants 
to the original bill, or upon the cotton transferred to said Latham & 
Co. by the bankrupts, as alleged, then the cross-bill filed in this cause 
is not auxiliary or dépendent upon the original suit. Hogg v. Hoag, 
154 Fed. 1003, 83 C. C. A. 677. 

The cross-bill prays that the bankrupts be adjudged and decreed 
to hâve received the sum of $98,000 f rom the cross-complainants, and 
to hâve held the same as their money and property. But the able 
counsel ior cross-complainants, in his brief and argument, as I under- 
stood it, stated that they presented no personal demand against the 
bankrupts. The cross-bill has no prayer for relief against the trustée, 
the complainant in this suit, further than to seek a discovery from him 
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as to many matters which, in my opinion, are not involved in this suit 
and hâve no connection with it, so far as the complainant is concerned. 
In fact the counsel stated that the cross-bill is confined to an effort to 
impress a trust in favor of the cross-complainants upon various and 
certain property in the hands of the trustée in bankruptcy, but which 
he admits in his brief was beyond the power of this court in this cause. 
The cross-bill also seeks and prays that the transfer by the bankrupts 
to Latham & Co. of the cotton mentioned in the bill of complaint be 
adjudged "invalid and void and of no effect." It further seeks and 
prays that the cross-complainants be subrogated to any right, title, and 
interest which the trustée may hâve in any and ail cotton, bonds, or 
other property into which theii' said money may hâve been converted, 
and that they be subrogated to any rights which the said trustée may 
hâve under said bonds. I think the law is well settled that if the trans- 
fer and delivery by the bankrupts of the cotton in question to Latham 
& Co. was a preferential transfer, as alleged in the original bill, the 
trustée only can maintain a suit to avoid it. He may not assign or 
transfer to another this right. Neither, in my opinion, can the cross- 
complainants be subrogated, that is, substituted for the trustée in the 
assignment of such rights as claimed. Collier on Bankcy. (9th Ed.) p. 
824; Bryan v. Madden, 109 App. Div. 876, 96 N. Y. Supp. 465, 15 
Am. Bankr. Rep. 388; Belding-Hall Mfg. Co. v. Mercer & Ferdon 
Lumber Co., 175 Fed. 335, 99 C. C. A. 123 ; Glenny v. Langdon, 98 
U. S. 20, 25 L. Ed. 43 ; Trimble v. Woodhead, 102 U. S. 647, 26 L. 
Ed. 290, supra. A cross-bill which sets up matters not pertinent to 
the original bill, and seeks no relief against the original plaintifïs, is 
without equity. Andrews v. Hobson's Adm'r, 23 Ala. 219. 

[7] A cross-bill is a bill brought by a défendant in a suit against 
the complainant in the same suit, or against the other défendants in 
the same suit, or against both, touching the matters in question in the 
original bill. 1 Beach on Modem Equity Practice, §§ 421, 422 ; Story's 
Equity Pleading, § 389. The matters sought to be brought by the cross- 
bill into controversy between the cross-complainants therein and their 
codefendants do not seem to me to be germane to, or to hâve any con- 
nection with, the matter in controversy between the complainant in the 
original bill and the said défendants Latham & Co. 

"This is a litigation exelusively between the cross-complainants and said 
Latham & Co., with which' the complainant In the original bill should not be 
embarrassed, or the record Incumbered." 

[8] The cross-bill should not introduce new and distinct matters 
not embraced in the original bill, as they cannot be properly examined 
in that suit, but constitute the subject^matter of an original, independ- 
ent suit. 

"A eross-blU is auxillary to the original suit and a dependency on it." Ayres 
& Niles V. Carver et al., 58 U. S. (17 How.) 591, 594, 15 L. Ed. 179 ; Hogg v. 
Hoag, 154 Fed. 1003, 83 C. 0. A. 677. 

How are the facts alleged in the cross-bill auxiliary to the original 
suit ? How do they give aid or f urnish help to that suit, of which the 
cause of action is an alleged preferential transfer of certain cotton by 
Knight, Yancey & Co., bankrupts, to défendants Latham & Co. ? The 
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cross-complainants are seeking to impress a trust upon certain cotton. 
a pan of which they allège their money purchased, and that they hâve 
a trust fund in that cotton. The cotton is in the possession of défend- 
ants Latham & Ce, the title to which they claim under the transfer and 
delivery to them by Knight, Yancey & Co. Assuming that the cross- 
complainants hâve and can trace a trust fund into the said cotton; how 
must they proceed to establish their claim and to impress their trust 
upon said cotton? Manifestly by a suit against said Latham & Co., 
who hâve said cotton in their possession and claiming it as their prop- 
erty. Some of the cross-complainants are résident citizens of New 
York State and some of Germany, while Latham & Co. are résident 
citizens of France. How and where does this court acquire juris- 
diction to try and détermine the controversy between thèse parties? 
It certainly acquires no such jurisdiction under the Bankrupt Act ; and 
the gênerai law conferring jurisdiction on the ground of diverse citi- 
zenship of the parties to the litigation has no application to the case, 
in view of the facts shown in it. No jurisdiction of the litigation be- 
tween the cross-complainants and the défendants Latham & Co. has 
been acquired by the consent of said défendants. Collier on Bankcy. 
(9th Ed.) 482; In re Blake, 17 Am. Bankr. Rep. 668, 150 Fed. 279, 
80 C. C. A. 167. On the contentions and admissions of the counsel 
for the cross-complainants this case, in substance and effect, is a suit 
by them against Latham & Co. of which, in my opinion, this court has 
no jurisdiction, whether the attitude of the so-called cross-complain- 
ants is that of cross-complainants or interveners, as they may be called. 

A motion to dismiss a bill for want of equity should be sustained if, 
admitting the facts apparent on the face of the bill, whether well or ill 
pleaded, the complainant can hâve no relief. Seals v. Robinson & 
Co., 75 Ala. 363 ; Coleman v. Butt, 130 Ala. 268, 30 South. 364 ; Black- 
burn V. Fitzgerald's Adm'r, 130 Ala. 584, 30 South. 568. 

I am of opinion that the motion to dismiss the cross-bill should be 
sustained, both for want of equity in said cross-bill and for want of 
jurisdiction in this court to entertain the same. 

Let a decree be entered accordingly. 



BtJEEATJ OF NATIONAL LITERATURE v. SELLS-et aL 

(District Court, W. D. Washington, N. D. March 3, 1914.) 

No. 24. 

1. OOPTBIGHTS (§ 82*) — INFEINGEMENT — BlLL. 

A bill alleging that complainant had copyrighted a work known as 
"Messages and Papers of the Présidents," and that défendants had ob- 
talned secondhand sets of the publication, which they had reconstrueted 
and sold to the public as and for complainant's publication, etc., did not 
State a cause of action for Infringement of copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. §§ 72, 73; Dec. 
Dig. § 82.*] 

2. Copyrights (§ 55*) — Unlawftjl Compétition. 

Where complainant sold copies of its copyrighted work to the public, Its 
right to the exclusive sale of such particular copies thereby terminated, 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and It could not maintain an action against défendants, who purchased 
sucli secondhand books, rebound and resold them, eitber for Infringement 
or for unfair compétition, witliout proof that the restored copies were sold 
as and for complaiuant's goods, and as new and original copies. 

[Ed. Note. — Ifor otlier cases, see Copyrights, Cent. Dig. § 52; Dec. Dig. 
§ 65.*] 

3. Copyrights (§ 55*) — Unlawfui, Compétition. 

Where défendants purehased secondhand copies ot a copyrighted set of 
boolis put out by complainant, and after restoring and rebinding deliv- 
ered them in fulflllment of orders taken for new sets, such aet dld not 
coustitute a sale of new boolis or an infringement of complaiuant's copy- 
right, but at most constituted unfair compétition, in so far as it con- 
slsted of a palming oft' of restored goods as those of complainant 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. § 52 ; Dec. Dig. 
§ 55.*] 

4. Eqtjity (§ 39*) — Causes of Action — Fobms or Relief. 

Where a complaint states a cause of action for an injunction for unfair 
compétition, it Is not objectionable because complainant also demands dam- 
ages, under the rule that, when equity obtains jurisdiction to administer 
one of its peculiar remédies, it will afCord complète relief. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 104-114 ; Dec. Dig. 
§ 39.*] 

6. Courts (§ 280*) — Jueisdiction — Examination of Bill. 

Where a bill prays for an injunction and damages, the question of the 
court's jurisdiction must be determined by examining the allégations of 
the bill with référence to équitable relief, as if no demand were made for 
damages. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 816-818; Dec 
Dig. § 280.*] 

6, Courts (§ 328*) — Fédéral Courts — Amount in Contboveest. 

Where suit was brought in the fédéral court for an injunction, the 
amount in controversy, for the purpose of determiniug the court's jurisdic- 
tion, is the value of the injunction. 

[Ed. Note.— B"or other cases, see Courts, Cent Dig. §§ 890-896; Dec. 
Dig. § 328.*] 

7. Courts (§ 329*) — Fédéral Courts — Jurisdiction — Amount in Contro- 

versy. 

Where In a suit to restrain unlawfui compétition, complainant prayed 
for an injunction and for $50,000 damages, the bill was insuHicient to show 
fédéral jurisdiction for failure to allège that the value of the injunction 
exceeded $3,000, but such defect was amendable. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 897; Dec. Dig. § 
329.*] 

In Equity. Action by the Bureau of National Literature against 
B. R. Sells and others. On motion to dismiss bill. Denied on condi- 
tion that plaintifï move for leave to amend. 

E. C. Hanford, of Seattle, Wash., for plaintifï. 

E. E. Heckbert, of Portland, Or., for défendant Sells. 

NETERER, District Judge. This is an action in equity in which 
the plaintiff seeks an injunction and damages. B. S. Sells is the only 
défendant upon whom service was obtained. Plaintifï is a corporation 
organized under the laws of New York, and the said défendant is a 
citizen of Oregon. Plaintiff allèges that it is the owner of the copy- 

•For other cases see same topic & § ndmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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right of a work known as "Messages and Papers of the Présidents," 
and "is now, and for a long period of time has been, engaged in the 
business of publishing, printing, producing, marketing, by subscrip- 
tion," the said work; "that plaintifï and its respective predecessors 
hâve expended a great sum of money and devoted a great deal of time, 
labor, and skill in preparing, producing, advertising, selling, and dis- 
tributing said publication and bringing it to the attention of the public 
generally, * * * and that said publication, being the only one of 
its character sold in the United States, has a very extensive sale cover- 
ing ail the United States and territories, and amounting to $500,000 a 
year ; * * * that plaintifï in the course of its business, or its respec- 
tive predecessors, has originated, devised, prepared, produced, and uses 
in and about the sale of said publication * * * certain trade lit- 
eraf-ure, trade material, and trade dress of unique and distinguishing 
features. * * * " It is also alleged that the défendant Sells, prior to 
the acts complained of in the bill, had been in the employ of the plain- 
tiflf as a salesman of said publication, and thereby became familiar with 
plaintiflf's publication and the trade dress, trade material, and methods 
used in selling. said publication ; and that the défendants "hâve ob- 
tained, in many instances through the use of plaintiff's said subscription 
lists, from plaintiff's subscribers, and f rom other parties, * * * sets 
of said publication which the said défendants hâve overhauled, recon- 
structed, and sold to the public as and for the publication published 
and being sold by plaintiff, using in and about such fraudulent sales 
plaintiff's rights of copyright, exclusive right in said plates, plaintiff's 
trade literature, trade material, and trade dress, * * * and selling 
and delivering old rebound, reconstructed, or overhauled sets of said 
publication as and for the publication printed and sold under exclusive 
rights and copyright belonging to plaintiff." The bill prays an injunc- 
tion restraining the défendants in the commission of said acts, and 
asks for damages in the sum of $50,000. 

The défendant Sells has moved to dismiss the bill, and contends that 
the bill does not state a cause of action for inf ringement of copyright ; 
that, although there is stated a cause of action for unfair compétition, 
the court has no jurisdiction for the reason that the amount in dispute 
is not over $3,000. It is contended that, in an action in equity for un- 
fair compétition, damages may not be recovered, and that the amount 
in dispute is therefore not over $3,000; no value of the injunction be- 
ing alleged. Défendant further contends that a bill praying for an in- 
junction and for damages improperly joins an action at law with an 
action in equity, and that the bill must be dismissed for that reason. 

[1] The complaint does not state a cause of action for inf ringement 
of copyright. In Doan v. American Bock Co., 105 Fed. 772, 45 C. C. 
A. 42, the défendant obtained secondhand books, of which the plain- 
tiff owned the copyright, restored them to their original condition, and 
sold them on the market. The court stated : 

"We are satisfled that there is hère no Infringement of the right accruing 
to the appellee under the copyright laws of the United States. * * * The 
sale of them by the appellee carried with it the ordinary incidents of owner- 
ship in Personal property, including the right of aliénation (Harrisou v. May- 
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nard, 10 0. O. A. 17, 61 Fed. 689) ; and the appellants, purehaslng them, had 
thé right to resell them. • * • It Is urged, however, that the sale passed 
the rlght to the particular thing sold, and did not carry with It the right of 
repair or renewal. We cannot yield assent to the proposition in the broad 
terms In which it is couched." Singer Mfg. Co. v. Bent (C. O.) 41 Fed. 214 ; 
Harrlson v. Maynard, 61 Fed. 689, 10 C. C. A. 17; Kipling v. Putman, 120 
Fed. 631, 57 C. O. A. 295, 65 L. R. A. 873 ; Bobbs-Merrill Co. v. Straus (C. C.) 
139 Fed. 155; Id., 147 Fed. 15, 77 O. C. A. 607, 15 L. R. A. (N. S.) 766. 

The court in the Doan Case held, however, that, as the rebound 
books were Hkely to be mistaken by the public for the new books of 
the plaintiff, the placing of the rebound books upon the market, with 
nothing to distinguish them from plaintiflf's new books, constituted 
unfair compétition, and that there should be displayed a notice on 
each book that it was a rebound or secondhand book. 

But counsel for plaintiff states: 

"If he (défendant) dealt in secondhand sets of the authorized and original 
work as and for secondhand sets, then counsel is correct, and under the au- 
thority of the Doan Case there would be no inf ringement, and our action would 
be solely upon the ground of unfair compétition ; but the action set f orth hère 
is one of actual and fraudulent trading upon our copyright and in our copy- 
right work, merely carrled on by means of secondhand sets." 

[2] If défendant "dealt in secondhand sets as and for secondhand 
sets," it is obvions that there would be no action, either for inf ringe- 
ment or unfair compétition. Plaintiff can claim no exclusive right to 
the sale of "secondhand sets."' Its exclusive right of sale of a par- 
ticular copy is gone when it parts with the title to such copy. Henry 
Bill Publishing Co. v. Smythe (C. C.) 27 Fed. 914. It is only, there- 
fore, when the défendant sells his goods, the restored copies, as and 
for the plaintiff's goods, the new and original copies, that the défend- 
ant is guilty of unfair compétition. It was the présence of this latter 
élément in the Doan Case which induced the court to grant an injunc- 
tion. If the défendant had actually sold and delivered copies to which 
the plaintiff still retained title, this would constitute an infringement 
under the rule laid down in Henry Bill Pub. Co. v. Smythe, supra. 

[3] But défendant did not possess such copies and could not sell or 
deliver them. The fact that he took orders to sell new books and fiUed 
such orders by delivery of old books would not constitute a sale of 
new books. The fraudulent représentation and palming off of the 
goods of the défendant as those of the plaintiff would constitute un- 
fair compétition, but not infringement of plaintiff's copyright. Kipling 
V. Putman, 120 Fed. 631, 636, 57 C. C. A. 295, 65 L. R. A. 873 ; Law- 
rence Mfg. Co. V. Tenu. Mfg. Co., 138 U. S. 537, 11 Sup. Ct. 396, 34 
L. Ed. 997. 

[4] Défendant contends that the action should be dismissed on the 
ground of improper joinder of an action in equity for an injunction 
and an action at law for damages. It is well settled that, when equity 
obtains jurisdiction to administer one of its peculiar remédies, it will 
afford complète relief, even though to do so may involve the giving oi 
reljef which might hâve been obtained at law. 

"Where plaintifC has established a right to équitable relief, the court wil! 
not only grant that relief but ail other reUef essential to a complète adjust- 
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ment of the subject-matter among the parties, although it Is thereby requlred 
to grant relief obtalnable at law, and which, If the object of an Independent 
action, could be obtalned at law. • * • Thus, the jurlsdiction of equity 
having been Invoked to restraln the further commission of wrongful acte, 
damages already sufEered wlU qulte generally be awarded." 16 Cyc. 109, 110 ; 
Gottfrled v. Moerllen (C. C.) 14 Fed. 170; Burdell v. Comstock (C. C.) 15 Ped. 
395. See, also, Bqulty Rule 25 (198 Fed. xxv, 115 C. C. A. xxv) 

[5] But the court's jurisdiction must be complète by référence to 
the équitable relief sought, and the légal relief asked for cannot be re- 
lied upon to aid in conferring that jurisdiction. In determining, there- 
fore, whether the court has jurisdiction in this case, the bill must be 
looked at as if it contained merely a prayer for the équitable relief 
sought, namely, thè injunction, and as if no demand had been made 
for $50,000 damages. 

[6] Both parties seem to agrée that, where an injunction is prayed 
for, the amount in controversy is the value of the injunction, and this, 
undoubtedly, is the correct rule. 16 Am. & Eng. Enc. of Law, 351 ; 
Hagge V. Kansas City S. Ry. (C. C.) 104 Fed. 391. 

[7] The défendant contends that the bill does not allège that the 
value of the injunction exceeds $3,000, while the plaintiff contends that 
the allégation of $50,000 damages fixes the amount in controversy. 
The fallacy of the latter contention is readily apparent. Damages are 
to be recovered_for losses already sustained, while an injunction is to 
prevent plaintiff from suffering losses in the future. Plaintifï's conten- 
tion would place him in the unique position of either seeking damages 
which the injunction prayed for would make impossible, or seek- 
ing an injunction to prevent damages which hâve already been sus- 
tained. The fact that defendant's acts bave already caused the plain- 
tiff to suffer $50,000 damages may raise an inference that, if défend- 
ant is not enjoined, the damage he may y et occasion will amount to 
$50,000 or more, but this is merely an inference. Such an inferential 
statement is insufficient to support the jurisdiction of the court where 
the bill is attacked on that account in the trial court. Hagge v. Kansas 
City S. Ry. Co. (C. C.) 104 Fed. 391. 

It does not follow, however, that the court must dismiss the bill be- 
cause the value of the injunction is not alleged to exceed $3,000. The 
other jurisdictional facts appearing, the court should not dismiss a bill 
unless it clearly appears that the amount in controversy is less than 
that required by the statute. Wetmore v. Rymer, 169 U. S. 115, 18 
Sup. Ct. 293, 42 L. Ed. 682; Barry v. Edmunds, 116 U. S. 550, 6 Sup. 
Ct. 501, 29 L,. Ed. 729. When, from the allégations of the complaint, 
it may be inferred that the amount involved exceeds the amount re- 
quired by the statute, the court should grant the plaintiff leave to move 
to amend. 

In People's Tel. & Tel. Co. v. East Tennessee Tel. Co., 103 Fed. 212, 
43 C. C. A. 185, the court said : 

"The bill prays for an injunction, and also for a deeree for the damages al- 
ready incurred, and claims for the latter the sum of $3,000. No estimate is 
put or amount claimed for the value of the right, the invasion of which is an- 
ticlpated. We should be disposed to agrée with counsel for the appellants 
that there is no leasouable ground shown for believlng that the damages al- 
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ready ineurred amount to so much as $2,000, but It seems to us very probable 
that the value of the right to préserve the property of the complainant from 
the anticipated disturbance is more than that sum. If this objection had been 
taken in the court below, It is reasonable to suppose that court would hâve al- 
lowed an amendment which would hâve made more certain this ground of ]u- 
risdiction. And this would hâve been permissible." 

In Whalen v. Gordon, 95 Fed. 305, 37 C. C. A. 70, the objection was 
made that the granting of an amendment to bring the amount claimed 
within the statutory requirement was an amendment which would con- 
stitute a jurisdictional averment. The Circuit Court of Appeals said : 

"The case appears to hâve been one, therefore. In which there was a suffi- 
cient amount in controversy to give the court JurisdictiQn, but the défendants 
tn error had failed to plead it. Where the facts warrant the exercise of the 
jurisdiction of the court, but the pleader bas failed to state them properly, 
the court is not deprived of the usual power to permit him to do so by amend- 
ment by the mère faet that the amendment wlU constitute or contain a juris- 
dictional averment. Bowden v. Burnham, 8 C. C. A. 248, 59 Ped. 752, 19 U. 
S. App. 448 ; Carnegie. Phipps & Co. v. Hulbert, 16 0. C. A. 498, 70 Fed. 209, 
and 36 U. S. App. 81, 97." 

In Home Ins. Co. v. Nobles (C. C.) 63 Fed. 641, the bill praying for 
an injunction alleged that the acts of the défendants "hâve already 
caused great damage to it which will increase daily," but there was no 
allégation of the amount of damages sustained or anticipated. The 
court said: 

"The bill is therefore defective for want of averment that the amount in con- 
troversy is sufflcient, under the act of Oongress, to give this court Jurisdiction. 
Coiisequently the présent motion for a preliminary injunction cannot be en- 
tertained ; but, as it does not affirmatlvely appear that the court is without 
jurisdiction of the cause, the bill will not now be dismissed, and the complain- 
ant bas leave to move as it may be advised In vlew of this suggestion, uiion 
flue notice to defendant's counsel." 

See, also, Johnston v. Trippe (C. C.) 33 Fed. 530; Carr v. Fife (C. 
C.) 45 Fed. 209; Id., 156 U. S. 494, 15 Sup. Ct. 427, 39 L. Ed. 508. 

Plaintiff may hâve leave to move to amend its bill for the purpose 
indicated, and, if it does not do so within ten days, the bill will be dis- 
missed. 
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TYOMIES PUB. OO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit March 3, 1914.) 

No. 2505. 

1. CONSTITUTIONAL LAW (§ 197*) Ex POST FACTO LAWS — MAIL MATTEE REG- 

ULATION. 

Peu. Code (Aet March 4, 1909, c. 321, 35 Stat. 1129 [U. S. Comp. St. 
Supp. 1911, p. 1651]) § 211, maklng it an offense to mail obscène and fllthy 
matter, is not unconstitutional as an ex post facto law. 

[Ed. Note.— For other cases, see Constitutional Law, Cent Dig. § 550; 
Dec. Dig. § 197.*] 

2. Constitutional Law (§ 90*) — Libbett of tue Peess. 

Pen. Code (Act March 4, 1909, c. 321, 35 Stat. 1129 [U. S. Comp. St 
Supp. 1911, p. 1651]) § 211, prohibiting tlie mailing of obscène and fllthy 
matter, is not in dérogation of tbe constitutional right of freedom of the 
press. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 172; 
Dec. Dig. § 90.*] 

3. PosT Office (§ 2*) — NonMailable Mattee — Statutes. 

Pen. Code (Act March 4, 1909, c. 321, 35 Stat 1129 [U. S. Comp. St 
Supp. 1911, p. 1651]) § 211, maklng It an offense to deposit in the mails 
obscène and fllthy matter, is not invalid for failure to prescribe a stand- 
ard by which the offense may be aseertained, nor as faillng to restrict the 
offense to the deposit of matter in the United States mails. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. S 2; Dec. Dig. 
§ 2.*] 

4. PosT Office (§ 2*) — Mail Mattee — Régulation — Statutes — Validity. 

Since the offense of depositing obscène and fllthy matter in the mails, 
prohibited by Pen. Code (Act March 4, 1909, c. 321, 35 Stat. 1129 [U. S. 
Comp. St Supp. 1911, p. 1651]) § 211, is made a felony by section 335, sec- 
tion 211 is not objectionable for failure to provide that persons who shall 
deposit nonmailable matter are guilty of a felony or misdemeanor. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. § 2; Dec. Dig. 
§ 2.*] 

5. PosT Office (§ 48*)- — Nonmailable Mattee — Obscène and Filtht Mattee 

— Indictment. 

In a prosecution for depositing in the mails certain lewd and fllthy pic- 
tures in violation of Pen. Code (Act March 4, 1909, c. 321, 35 Stat 1129 
[U. S. Comp. St Supp. 1911, p. 1651]) § 211, the indictment was not ob- 
jectionable because it did not refer to the entire publication of which the 
alleged nonmailable pictures were a part, since, as the statute makes it a 
crime to mail an obscène or fllthy picture, it is only necessary that the 
jury should consider so much of the context as is essential to a proper 
understanding of what is claimed to be in violation of the statute. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 67-80; Dec 
Dig. § 48.*] 

6. Indictment and Information (§ 196*) — Defects — Waiveb. 

An objection, to an indictment for depositing certain nonmailable pic- 
tures in the mails, that it did. not expressly charge that défendants were 
aware of the character of the pictures, not having been specifically urged 
before verdict, was within Rev. St § 1025 (U. S. Comp. St. 1901, p. 720), 
provlding that proceedings on an indictment shall not be afCected by rea- 
son of any defect or imperfection In matter of form only which shall not 
tend to defendant's préjudice. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
S§ 628-635 ; Dec. Dig. § 196.*] 

♦iTor other cases 5ee same toplc & i numeee in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
211 F.— 25 
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7. Indictment and Information (§ 71*) — Eequisites. 

An Indictment Is only required to contain facts whlch constltute the of- 
fense It charges with sufflclent certainty to fairly Inform défendant of the 
crime intended to be alleged, so as to make the judgment a complète dé- 
fense to a second prosecution for the same offense. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 144, 174, 193, 194 ; Dec. Dig. § 71.*] 

8. PosT Office (§ 49*) — Nonmailable Matteb — Evidence. 

In a prosecution for sending certain nonmailable pictures through the 
mails, évidence of certain words and dialogue appearing above and below 
the pictures, which was both Identifylng and characterizing, was admissi- 
ble. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 84-86; Dec. 
Dig. § 49.* 

Post office, nonmailable matter, see note to TImmon v. United States, 30 
O. C. A. 79 ; McCarthy v. United States, 110 G. 0. A. 548.] 

9. Post Office (§ 49*) — Nonmailable Matteb — Deposit in Mails — Phoof. 

Where à corporation publishing a newspaper and its manager were in- 
dicted for sending certain nonmailable pictures through the mails, It was 
not necessary. In order to sustain a conviction of the manager, that the 
government prove that he personally deposited the papers contalnlng the 
alleged nonmailable pictures In the mails; the jury being authorized to 
-find such fact from ail the circumstances, Including proof that the pictures 
were printed in the paper of which he was business manager and the pub- 
lication of which he superintended. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 84r-86; Dec. 
Dig. § 49.*] 

10. Cbiminal Law (§ 829*) — Teial — Instbuctions— Kbquest to Chaegb. 

It is not error to refuse a request to charge sufflciently covered by the 
Instructions given. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2011 ; Dec. 
Dig. § 829.*] 

11. Post Office (§ 31*) — Nonmailable Matteb — "Obscène, Lewd, and Las- 

CIVIOUS." 

ïhe words "obscène, lewd, and lasclvious," as used In Pen. Code (Act 
March 4, 3909, c. 321, 35 Stat. 1129 [U. S. Comp. St Supp. 1911, p. 1651]) 
§ 211, prohibltlng the sending of obscène, lewd, and lasclvious matter 
through the mails, signify that form of immorality that bas relation to 
sexual impurity. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 50, 52; Dec. 
Dig. § 31.* 

For other définitions, see Words and Phrases, vol. 6, pp. 4887-4889 ; vol. 
8, p. 7735.] 

12 Post Office (§ 50*) — Nonmailable Matter — "Filthy." 

In a prosecution for sending obscène and fllthy matter through the 
mails, the court properly deflued the term "filthy" to mean nasty, dirty, 
vulgar, indécent, offensive to the moral sensé, morally depraving, and de- 
basing, and left the question whether the pictures In question were ob- 
scène, fllthy, lewd, and lasclvious to the jury. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 87-89; Dec. 
Dig. § 50.*] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

•For other cases see same topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Tlie Tyomies Publishing Company, John Nummivuori, and anoth- 
er were convicted of sending improper matter through the mails, in 
violation of Pen. Code, § 211, and they bring error, Affirmed. 

Nicholas Klein, of Cincinnati, Ohio, and W. A. Burritt, of Hancock, 
Mich. (J. I. Sheppard, of Ft. Scott, Kan. of counsel), for plaintiffs in 
error. 

Fred C. Wetmore, U. S. Atty., of Grand Rapids, Mich., and E. J. 
Bowman, Asst. U. S. Atty., of Greenville, Mich. 

Before KNAFPEN and DENISON, Circuit Judges, and DAY, Dis- 
trict Judge. 

DAY, District Judge. The plaintiffs in error were convicted in the 
District Court of violations of section 211 of the Pénal Code of the 
United States. The indictment contained three counts, but on the 
trial the fîrst count was withdrawn and the jury was instructed that 
as to plaintiff in error John Salminen only the third count of the in- 
dictment should be considered. 

The indictment in count 2 charged that the Tyomies Publishing Com- 
pany, a corporation, and John Nummivuori, business manager of the 
corporation, did on the 24th of April, 1912, at the city of Hancock, 
Mich., knowingly and unlawfully deposit and cause to be deposited in 
the post office at Hancock about 3,000 copies of a publication known 
as "Lapatossu," printed in the Finnish language, containing a certain 
obscène, lewd, filthy, and indécent picture, identified in the indictment. 

In count 3 the indictment charged that the Tyomies Publishing Com- 
pany, and John Nummivuori, business manager, and John Salminen, 
editor, on the 13th of December, 1912, at Hancock, Mich., knowingly 
and unlawfully deposited and caused to be.deposited in the post office 
about 3,000 copies of said publication "Lapatossu," containing a cer- 
tain obscène, lewd, filthy, and indécent picture, identified in the indict- 
ment. Each of the pictures was identified by référence to the date of 
publication borne by the issue in which, and to the page thereof on 
which, the picture appears as well as by the dialogue connected there- 
with. 

Pleas of not guilty were entered for each of the défendants ; a mo- 
tion to quash the indictment was overruled; and a motion to direct a 
verdict in favor of the défendants at the close of the government's ■ 
testimony was overruled. The défendants were found guilty by the 
jury and sentence imposed. No exceptions were taken to the charge of 
the court, aside f rom the court's failure to charge certain requests sub- 
mitted by the défendants. 

It is urged that section 211 of the Pénal Code is unconstitutional be- 
cause it is an ex post facto law and because it abridges the freedom 
of the press. Section 211 was not enacted after the commission of the 
offense charged in the présent case, nor has the situation changed in 
any respect to the disadvantage of the accused. 

[1] The section of the statute under considération does not conform 
to the settled définition of an ex post facto law. Duncan v. Missouri, 
1 52 U. S. 382, 14 Sup. Ct 570, 38 L. Ed. 485 ; Thompson v. Utah, 170 
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U. S. 351, 18 Sup. Ct. 620, 42 L. Ed. 1061 ; Kring v. Missouri, 107 U, 
S. 235, 2 Sup. Ct. 443, 27 L. Ed. 506. 

[2] The statute is not in dérogation of the constitutional rights and 
privilèges of the défendants as pubHshers of a daily newspaper. The 
constitutional guaranty of a free press cannot be made a shield from 
violation of criminal laws which are not designed to restrict the 
freedom of the press, but to protect society from acts clearly immoral 
or otherwise injurions to the people. Ex parte Jackson, 96 U. S. 727, 
736, 24 L. Ed. 877; In re Rapier, 143 U. S. 110, 133, 134, 12 Sup. 
Ct. 374, 36 L. Ed. 93 ; Public Clearing House v. Coyne, 194 U. S. 497. 
506, 24 Sup. Ct. 789, 48 L. Ed. 1092 ; Knowles v. United States, 170 
Fed. 409, 411, 95 C. C. A. 579; United States v. Journal Co. (D. C.) 
197 Fed. 415, 418. 

It is urged that the statute does not prescribe a standard by which 
the crime can be ascertained. 

[3] With the addition of certain éléments which -do not vary the 
test to be applied, section 211 of the Pénal Code is essentially the same 
as section 3893 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 2658), concerning which Mr. Justice Harlan, in the 
case of Rosen v. United States, 161 U. S. 29, 16 Sup. Ct. 434, 480, 
40 L. Ed. 606, said : 

"The inquiry under the statute Is whether the paper charged to hâve been 
obscène, lewd, and lascivious was In fact of that character; and If it was of 
that character, and was deposited In the mail by one who knew or had no- 
tice at the time of Its contents, the offense is complète, although the défend- 
ant himself did not regard the paper as one that the statute forbade to be 
carried in the mails. Congress did not intend that the question as to the 
character of the paper should dépend upon the opinion or belief of the person 
who, with knowledge or notice of its contents, assumed the responslbility of 
putting it in the mails of the United States. The evils that Congress sought 
to remedy would continue and increase in volume if the belief of the accused 
as to what was obscène, lewd, and lascivious was recognized as the test for 
determining whether the statute has been violated. Every one who uses the 
mails of the United States for carrying papers or publications must take no- 
tice of what, In this enlightened âge, is meant by decency, purity, and chastity, 
in social life, and what must be deemed obscène, lewd, and lascivious." 

The spécifie argument that the criminality of the act charged is 
made to dépend, not upon a clear expression of the statute, but upon 
standards personal to the jurors unknown at the time the act was 
committed, is answered by what was said in Nash v. United States, 229 
U. S. 373, 376, 377, 33 Sup. Ct. 780, 57 L. Ed. 1296. 

It is urged that under section 211 the offense is not restricted to de- 
positing in the United States mail, but makes it an offense to deposit 
nonmailable matter anywhere. It is plain that only the post office 
establishment of the United States was contemplated by Congress, and, 
as the post office establishment was found to hâve been employed by 
the défendants in this case under considération, surely no objection can 
be raised by them to this wording of the statute. 

[4] It is contended that the statute is insufficient because it does 
not say that the persons who shall deposit nonmailable matter for mail- 
ing are guilty of a felony or misdemeanor. The statute does impose 
punishment by fine or imprisonment or both ; this punishment is clear- 
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ly meant to be imposed by the courts. The offense described by section 
211 is made a felony by section 335 of the Pénal Code of the United 
States. The nonmailable matter, whose depositing is made punishable, 
is that expressly defined in the section providing a punishment. 

[5] It is urged that the indictment is faulty because it seeks to 
charge thèse défendants with the commission of a crime, without re- 
ferring to the entire publication of which the alleged nonmailable pic- 
tures were only a portion; the language accompanying the pictures 
not being alleged to be obscène. The statute distinctly makes it a 
crime to mail a picture of a lewd, lascivious, obscène, or fîlthy charac- 
ter, and it was only necessary that the jury should consider so much 
of the context as was essential to a proper understanding of what was 
claimed to be in violation of the statute. United States v. Bennett, 
Fed. Cas. No. 14,571 ; Burton v. United States, 142 Fed. 57, 64, 73 
C. C. A. 243. 

[6] The indictment alleged that défendants knowingly deposited the 
pulûlication in the mails but did not expressly charge that they were 
aware of the character of the alleged nonmailable pictures. While there 
was a motion to quash the indictment because not setting forth "facts 
constituting a public offense under the laws of the United States," the 
alleged defect in question was not specifically pointed out by défend- 
ants before verdict, and the defect, if it was one, should be regarded 
under the circumstances as one of form under section 1025 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 720), providing that the 
proceedings on an indictment found by a grand jury in any District 
Court, or other court of the United States, shall not be affected "by 
reason of any defect or imperfection in matter of form only which 
shall not tend to the préjudice of the défendant." Rosen v. United 
States, supra; Price v. United States, 165 U. S. 311, 17 Sup. Ct. 366, 
41 L. Ed. 727. 

[7] It is essential to the validity of an indictment that it contain 
averments of the facts which constitute the offense it charges so cer- 
tain and 'spécifie as fairly to inform the défendant of the crime intended 
to be alleged and as to make the judgment of conviction or acquittai 
thereon a complète défense to a second prosecution of the défendant 
for the same offense. United States v. Hess, 124 U. S. 483, 486, 487, 
8 Sup. Ct. 571, 31 L. Ed. 516; Stokes v. United States, 157 U. S. 
187, 15 Sup. Ct. 617, 39 L. Ed. 667; Bennett v. United States (C. C. 
A. 6) 194 Fed. 630, 632, 114 C. C. A. 402; Hocking Valley R. R. Co. 
v. United States, 210 Fed. 735, decided by this court February 3, 1914. 
Judged by this standard, the indictment was sufîicient. 

[8] It is contended that the court erred in allowing the introduction 
in évidence by the government of certain words and dialogue appear- 
ing above and below the picture referred to in the third count of the 
indictment. This dialogue, together with the translation of the same, 
was offered in évidence for the purpose of identifying the picture; 
and it was not only identifying, it was characterizing as well; and it 
was receivable in évidence in order that the jury could fully under- 
stand the nature of this picture complained of. 

[9] It is urged that the évidence did not show that John Nummi- 
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vuori deposited or caused to be deposited in the post office the papers 
Containing the alleged nonmailable pictures. There was considérable 
évidence introduced tending to show that Nummivuori did deposit oï 
cause the objectionable pictures to be deposited in the post office, and 
this issue was finally submitted to the jury under a proper charge. It 
was not necessary that there be express testimony that Nummivuori 
personally examined the pictures in question. The jury might prop- 
erly find from ail of the circurastances that he had knowledge or no- 
tice that thèse pictures appeared and were printed in the paper of which 
he was business manager, and the publication of which he superintend- 
ed. Burton v. United States, 142 Fed. 57, 73 C. C. A. 243 ; Rosen v. 
United States, supra; Dunlop v. United States, 165 U. S. 486, 17 Sup. 
Ct. 375, 41 L. Ed. 799. 

[10] We think the requested instructions that défendant Nummi- 
vuori could not be convicted without proof beyond a reasonable doubt, 
both that he deposited (or caused to be deposited) in the post office for 
mailing and delivery, and had knowledge of the contents of , the alleged 
nonmailable matter were sufficiently covered by the charge given. 
• It is contended that the court erred in refusing to charge the jury 
that the Tyomies Publishing Company and John Nummivuori should 
be acquitted because the alleged nonmailable picture ref erred to in the 
Second count of the indictment was mailable. Section 3893 of the Re- 
vised Statutes did not contain the words "and every filthy," which 
were inserted at the time of the enactment of the Pénal Code in 1909. 
It was plainly the purpose of Congress, in adding thèse words, to en- 
large the scope of the statute so as to cover a class of publications that 
were not included in the old section. United States v. Dempsey (D. 
C.) 188 Fed. 450. 

The trial judge submitted the issue, as to whether or not this pic- 
ture was filthy, to the jury, saying: 

"By the term 'fllthy' is meant what it commonly or ordlnarily signifies; 
ttiat wliich is nasty, dirty, vulgar, indécent, offensive to the moral sensé, mor- 
al ly depraving and debaslng." 

We consider that this question was properly submitted to the jury. 

[11] It is contended that the picture described and ref erred to in 
the third count of the indictment was mailable and that the défendants 
should be acquitted on this count. The words "obscène, lewd, and las- 
civious," as used in the statute, signify that form of immorality which 
has relation to sexual impurity. Swearingen v. United States, 161 U. 
S. 446, 16 Sup. Ct. 562, 40 L. Ed. 765 ; United States v. O'Donnell 
(C. C.) 165 Fed. 218; United States v. Benedict (C. C.) 165 Fed. 221; 
Konda v. United States, 166 Fed. 91, 92 C. C. A. 75, 22 L. R. A. (N. 
S.) 304. 

[12] The question as to whether the matter is obscène, filthy, lewd, 
and lascivious, as defined by the trial judge, was properly submitted to 
the jury. Konda v. United States, supra; Knowles v. United States, 
170 Fed. 410, 95 C. C. A. 579; Rosen v. United States, supra; United 
States V. Davis (C. C.) 38 Fed. 326; United States v. Harmon (D. C.) 
45 Fed. 418. 
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No error appears in the record which was prejudicial to the défend- 
ants, and, being of the opinion that they were fairly tried, the convic- 
tions will be affirmed. 



THOMPKINS V. MISSOURI, K. & T. RY. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit January 28, 1914.) 

No. 3,866. 

(Syllabus hy the Court.) 

1. Carriers (§ 411*) — Sleeping Cab Compawies — Duty to Passengers — Ac- 

TioNABLE Négligence. 

It Is the duty of the Pullman Company to exercise reasonable care and 
diligence to protect the passengers in its cars from unlawful discomforts, 
attacks, inconveniences, Insults, and Injuries. That duty, however, does 
net require it or its employés to substltute their opinions of the law and 
of the duty of offlcers of the law for the judgment of the latter and to 
interfère with and obstruct the diseharge by the ofiacers of thelr dutles, 
and the failure of the Pullman Company and Its employés to obstruct, in- 
terfère with, or prevent the arrest and removal of a passenger from a car 
by the ofHcers of the law does not constitute actionable négligence. 

[Ed. ^'ote. — For other cases, see Carriers, Cent Dig. §§ 1579, 1581 ; Dec. 
Dig. § 411.* 

Dutles and llabilitles of sleeping car companies, see notes to Duval v. 
Pullman Palace Car Co., 10 C. O. A. 335; Edmundson v. Pullman Palace 
Car Co., 34 0. C. A. 386; Bacon v. Pullman Co., 89 C. G. A, 10.] 

2. Malicious Prosecution (§ 58*) — Evidence — Admissibilitt. 

In an action for both actual and punitive damages for causlng the éjec- 
tion of a passenger from a train, his arrest, and his fine by a justice of 
the iieace, the complaint warrant, and a transcript of the record of the 
justice are, after the plaintifC bas testified to the proceedings before the 
justice, admissible évidence to show wliat those proceedings were and who 
conducted them and to mitlgate the damages or to defeat the claim there- 
for. 

[Ed. Note. — For other cases, see Malicious Prosecution, Cent Dig. §§ 
117-124; Dec. Dig. § 58.*] 

3. Appeal and Error (§ 263*) — Exception to Instructions — Necessitt. 

An exception before the jury retires to the charge, or to the portion of 
the charge of the court whieh a litigant desires to challenge, is ordinarily 
indispensable to Its review in a fédéral appellate court. 

[Ed. Note. — -For other cases, see Appeal and Error, Cent. Dig. §§ 1516- 
1523, 1525-1532 ; Dec. Dig. § 263.*] 

4. Appeal and Errob (§ 237*) — Verdict — Sufficiency of Evidence — Scope 

OF Review. 

A fédéral appellate court may not review the verdict or the flndlng of 
facts by a jury in the absence of a request to the trial court to Instruct 
them in whose favor to flnd on the ground that évidence is so concluslve 
that no other verdict can be sustalned. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. § 13023^ ; 
Dec. Dig. § 237.*] 

5. Appeal and Errob (§ 978*) — Discretionart Ruling — New Trial. 

A ruling on a motion for a new trial on accoimt of the bias and préju- 
dice of the jury, uusupported by any évidence except the évidence on the 
Issues tried, is dlscretionary with the trial court and is not reviewable by 

•For other casea see sajne toplc & S nuubbe in Dec. & Ara. Dlga. 1907 to date, & Rep'r Indexes 
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a fédéral appellate court in the absence of proof of an abuse of the dis- 
crétion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3866- 
3870; Dec. Dig. § 978.*] 

6. Courts (i 405*) — Fédéral Court of Appeais — Scopk or Review — Eeeoes 
or Law. 

A fédéral appellate court is, in an action at law, a court for the cor- 
rection of errors of law of the trial court only. The burden is on him 
who allèges error to prove it to the appellate court by the record before 
It and in the absence of such proof the jiidgment below cannot be re- 
versed, for the légal presumption is that the rulings of the court below 
were right. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1097-1099, 1101, 
1103 ; Dec. Dig. § 405.*] 

In Error to the District Court of the United States for the Western 
District of Missouri ; A. S. Van Valkenburgh, Judge. 

Action by William J. Thompkins against the Missouri, Kansas & 
Texas Railway Company and others. Judgment for défendants, and 
plaintifï brings error. A£firmed. 

Charles B.. Calloway and W. C. Hueston, both of Kansas City, Mo., 
for plaintifï in error. 

Ellison A. Neel, of Kansas City, Mo. (Joseph M. Bryson and Jos- 
eph W. Jamison, both of St. Louis, Mo., and Hadley, Cooper, Neel & 
Wilson, of Kansas City, Mo., on the brief), for défendant in error 
Missouri, K. & T. Ry. Co. 

Cyrus Crâne, of Kansas City, Mo. (Lathrop, Morrow, Fox & Moore 
and John H. I^athrop, ail of Kansas City, Mo., on the brief), for de- 
fendant in error Pullman Co. 

Before SANBORN, HOOK, and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. The plaintifï complains of the trial of 
an action for damages for his éjection from a Pullman car in Okla- 
homa, and for his arrest, conviction, and fine for disturbing the peace. 
In the first count of his pétition he alleged that at about 1 o'clock in 
the morning of December 31, 1910, at Kansas City, Mo., he pur- 
chased a railroad ticket of ■ the railway company and a ticket for a 
berth in the Pullman car from the Pullman Company from Kansas 
City to McAlester, Okl, rode thereon and occupied his berth until 
about 9 o'clock that morning, when at Vinita, Okl., the défendant 
companies unlawfully, maliciously, and in an insulting manner com- 
pelled and caused officers of the law to compel him to leave the car 
and train and to remain at Vinita until the next train going toward 
McAlester came along and then to pay $3.81 fare for his passage to 
McAlester, to his injury in the sum of $25,003.81 actual damages and 
$25,000 punitive damages. In the second count of his pétition he al- 
leged the same facts, and that while he was detained at Vinita the de- 
fendants caused the officers of the law to take him before a justice of 
the peace under arrest on some charge of which he was not guilty 
and to compel him to pay $13, and he prayed damages in the sum of 
$25,016.81 actual damages and $25,000 punitive damages. The Pull- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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man Company answered that the acts of which the plaintiff complained 
were not done by it or any of its servants, but by the officers of the 
law against its wishes and against such opposition as it was lawful for 
it to make. The railway company answered that the plaintiff was a 
negro, that the separate coach law of Oklahoma (Compiled Laws of 
Oklahoma 1909 [Snyder] c. 9, art. 2, § 434, etc.) requiredit to pro- 
vide separate coaches or compartments for negroes and whites and to 
properly label them, prohibited the members of either race from oc- 
cupying a coach or compartment set apart for the members of the oth- 
er race and required its conductors to prevent them from doing so, that 
it had provided such coaches or compartments on ail its passenger 
trains, and that there was on the train in which the plaintiff was rid- 
ing a separate coach for negroes equal in safety, comfort, and con- 
venience to the Pullman car in which he was riding, that the latter 
had been set apart for whites and was so labeled, that it had adopted 
and published for the conduct of its transportation business régula- 
tions to the effect that the members of each race were forbidden to 
ride in the state of Oklahoma in the cars or compartments set apart 
by it for the members of the other race, that after the train in which 
plaintiff rode arrived in Oklahoma its conductor notified the plaintiff 
of thèse laws and régulations and requested him to take a seat in the 
car set apart for negroes, that he refused to do so, that the servants 
of the company then notified the officers of the law at Vinita of thèse 
facts, and when the train arrived at Vinita they pointed the plaintiff 
out at the request of the officers, that the railroad company and its 
servants had nothing more to do with the matters alleged in the pétition, 
that the officers notified the plaintiff that" he was violating the law, 
took him off the train, charged him in some court with such viola- 
tion, that he pleaded guilty, was fined, and paid bis fine. 

As the plaintiff was an Interstate passenger and the défendants in 
transporting him were engaged in interstate commerce over which the 
Congress had exclusive and the state of Oklahoma no jurisdiction, 
the court below tried the case on the theory, and at the close of the 
trial charged the jury, that the separate coach law of Oklahoma fur- 
nished no défense or justification for the acts of the défendant railway 
company, but that as Congress had made no régulation regarding sep- 
arate coaches for the members of the two races the railway company 
had the power and right to make lawful régulations to the effect that 
no member of either race should ride on its railroads in Oklahoma in 
a coach or compartment set apart for the members of the other race, 
provided always that there was no discrimination in the accommoda- 
tions furnished to the members of the two races and that such accom- 
modations were equal in safety, comfort, and convenience (Chiles v. 
Chesapeake & Ohio Ry. Co., 218 U. S. 71, 30 Sup. Ct. 667, 54 L. Ed. 
936), and no exception was taken to this charge. So it is that every 
question regarding the separate coach law of Oklahoma is excluded 
from the considération of this court in this case and that law is hère 
dismissed. 

[1] The plaintiff spécifies two errors in the trial of the case against 
the Pullman Company, that the court sustained its deraurrer to the 
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second count of the pétition and that at the close of the plaintiiï's 
case it granted the motion to instruct the jury to return a verdict in 
is favor. The record, hovvever, discloses no demurrer of the Pull- 
man Company and no ruling on any such demurrer, and it contains no 
évidence that the Pullman Company, or any of its officers or em- 
ployés, ever requested, or in any way caused or instigated, the removal 
of the plaintifï from the Pullman car in which he was riding, or any of 
the acts of which the plaintifï complains. In view of this stateof 
the évidence, counsel argue, what was not pleaded in their complaint, 
that the Pullman Company is liable in damages hère because neither its 
conductor nor its porter prevented or actively interfered to prevent 
the arrest and removal of the plaintifï from the car, The évidence 
was that the Raihvay Company's conductor asked the plaintifï if he 
was a negro and he replied that he was. The conductor then told him 
that it was a violation of the laws of Oklahoma for him to ride in the 
Pullman car which was set apart for whites and requested him to go 
into the car set apart for negroes. The plaintifï said that he had 
Pullman service and inquired if there was a Pullman car set apart for 
negroes, and the conductor informed him that there was not. The 
plaintifï then declared that he was an Interstate passenger and was 
not subject to the Oklahoma law and refused to leave the car. The 
train conductor then sent to the officers of the law at Vinita the in- 
formation that there was a negro riding in a car set apart for whites 
and afterward, in answer to an inquiry by the Pullman conductor, 
told him what he had done. When the train arrived at Vinita, the 
deputy sherifif of the county came into the car, displayed his badge of 
office, arrested and took the plaintifï from the car in the présence of 
the Pullman conductor and porter, who neither protested, objected, 
nor took any action to prevent it. 

The statutes of Oklahoma empower peace officers to arrest persons 
for public ofïenses committed or attempted in their présence, for félo- 
nies committed and for félonies charged upon reasonable cause though 
they were not présent when those ofïenses were committed, and those 
statutes déclare that every person who willfully delays or obstructs 
any public officer in the discharge or attempt to discharge any duty 
of his office is guilty of a misdemeanor. Comp. Laws of Oklahoma 
1909 (Snyder) §§ 6603, 2207. It was the duty of the Pullman Company 
to exercise reasonable care and diligence to protect the passengers in 
its cars from unlawful discomforts, attacks, inconveniences, insults, 
and injuries; but that duty did not require it or its employés to sub- 
stitute their opinions of the law and of the duty of officers of the law 
for the judgment of the latter and to interfère and obstruct the dis- 
charge by thèse officers of their duties, and the failure of the Pullman 
Company and its employés to obstruct, interfère with, or prevent the 
arrest and removal of the plaintiff from the Pullman car by the deputy 
sherifï did not constitute actionable négligence. Brunswick & W. R. 
Co. v. Fonder, 117 Ga. 63, 43 S. E. 430, 431, 60 L,. R. A. 713, 97 Am. 
St. Rep. 152; Bowden v. Atlantic Coast Une R. Ce, 144 N. C. 28, 56 
S. E. 558, 12 Ann. Cas. 783. 
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["2] It is assigned as error that the trial court admitted in évidence 
copies of the complaint, warrant, and record in the court of the jus- 
tice of the peace at Vinita in the case in which the plaintifï was fined 
on December 31, 1910, after he had been arrested and removed from 
ihe car. That complaint was made by Jacob Smith, the deputy sheriff, 
and it charged the plaintiiï with "the crime of disturbing the peace" 
at the dépôt in Vinita. The warrant recited that Jacob Smith had filed 
a complaint which charged the plaintiff with that crime and com- 
manded the sheriff to arrest and bring him before the justice. The 
record of the justice was that the complaint was filed, that the warrant 
was issued, that the plaintiff was arrested, brought into court and ar- 
raigned, and that he pleaded guilty, was fined one dollar and costs, 
paid the fine, and was discharged. When thèse copies were admitted 
in évidence, the plaintiff had testified to the acts of the conductor of 
the railway company on the train, to his arrest and removal from the 
train by the deputy sheriff Smith, that Smith met a judge and told 
him that the plaintiff was the man whom he took off the train, and the 
judge informed him he ought to hâve a warrant for him, that Smith 
took him to the justice of the peace and told the latter that he was a 
negro riding in the white folks car. The plaintiff answered, "No, I 
was riding in the Pullman car." The justice said, "What charge are 
you going to put against him?" Smith answered, "Disturbing the 
peace." The plaintiff said, "Whose peace bave I disturbed?" The 
justice said, "Well, we will put a misdemeanor against you." The 
plaintiff said, "What misdemeanor hâve I committed?" The justice 
said, "Well, you were riding in the white folks car." The plaintiff 
said, "No, sir; in the Pullman car." The justice said, "Well, there 
were white folks in there." The plaintiff said, "Yes, sir; I suppose 
so." The justice said, "Well, your fine is $15." The plaintiff said, 
"I am not guilty of anything." He repeated it. Afterward he said: 
"I am not guilty. How much will it be to get out of this?" The jus- 
tice said, "$15," but finally the justice reduced the fine to $13. The 
plaintiff paid it and left, and just as he went out the justice asked him 
his name. Evidence had also been introduced that there was a rég- 
ulation of the railway company to the effect that a certain coach on the 
train on which the plaintiff rode should be used exclusively for negroes 
and the other cars on that train for whites, and that the conductor and 
the members of the train crew did not stop over at Vinita, but went 
on and left the plaintiff there in the hands of the deputy sheriff. One 
reason why counsel for the plaintiff argue that the complaint, the war- 
rant, and the record of the justice were not admissible in évidence is 
that the justice had no jurisdiction of the case against the plaintiff be- 
cause the actual charge against him was a violation of the separate 
coach law of Oklahoma and he was an Interstate passenger ; but there 
was évidence that he had violated a régulation of the railroad com- 
pany. What the actual charge against him was was an issue on which 
he had testified, and the record of the justice, the complaint, the war- 
rant, and the testimony of other witnesses who knew were ail admissi- 
ble to contradict his testimony and to disclose ail the facts relating to 
the proceedings before the justice. Counsel also contend that the 
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complaint and warrant were inadmissible because they failed to state 
whose peace was disturbed and because they do not tend to prove or 
disprove any material issue in this case. But the plaintifï had charged 
and had testified to prove that the railway company was liable for 
punitive damages because he was arrested by the deputy sheriff, ar- 
raigned, and fined by the justice. The question in this case was not 
whether the complaint before the justice and the warrant issued were 
legally sufficient to warrant his trial and conviction, although in the 
absence of objection before judgment they undoubtedly were, but 
whether or not the railway company unlawfully, maliciously, and with- 
out probable cause inflicted the arrest, the détention, the arraignment, 
and the fine upon the plaintiff, and whether the proceedings before the 
justice were légal or illégal, valid or void, they and the record of them 
were compétent évidence upon that issue to show what those proceed- 
ings were and who conducted them. In an action for both actual and 
punitive damages for causing the éjection of a passenger from a train, 
his arrest and his fine by a justice of the peace, the complaint, warrant, 
and a transcript of the record of the justice are, after the plaintiff bas 
testified to the proceedings before him, admissible évidence to show 
what the proceedings were and who conducted them and to mitigate 
the damages or to defeat the daim therefor. Beckwith v. Beau, 98 
U. S. 266, 279, 280, 25 L. Ed. 124; Woodall v. McMillan, 38 Ala. 
622, 624. 

[3] Spécifications of error numbered 5, 6, and 9 in the brief of 
counsel for the plaintiff are leveled at certain statements in the charge 
of the court ; but those statements are not reviewable hère because at 
the close of the charge the court inquired whether or not there were 
any exceptions, to which counsel for the plaintiff replied, "We bave 
none," and none was taken. An exception before the jury retires to 
the charge of the court, or to the part of the charge a litigant ques- 
tions, calls 'the attention of the trial court sharply to the légal proposi- 
tion challenged and gives it an opportunity to correct it before in jury 
can ensue. A failure to take such an exception tends to remove any 
possible doubt from the mind of the court and to confirm the opinion 
it has expressed and thereby ordinarily estops the litigant from assail- 
ing the proposition after a verdict thereon has been rendered. Hence 
an exception before the jury retires to the charge, or to the portion of 
the charge a litigant desires to assail, is ordinarily indispensable to its 
review in a fédéral appellate court. Lincoln v. Claflin, 74 U. S. (7 
Wall.) 132, 139, 19 L. Ed. 106; Southern Pacific Company v. Arnett, 
126 Fed. 75, 81, 61 C. C. A. 131, 137; Cass County v. Gibson, 107 Fed. 
363, 367, 46 C. C. A. 341. 

[4] The eighth spécification in the brief is that the jury erred upon 
the whole record in failing to find a verdict for the plaintiff. But this 
court is prohibited from reviewing this question by the fact Jthat no 
request was made to the court to instruct the jury to return a verdict 
for the plaintiff on the ground that the évidence was so conclusive in 
his favor that the court would not sustain a contrary verdict, and by 
the seventh amendment to the Constitution, which prohibits the re- 
examination by any court of the United States of any facts tried by a 
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jury in an action at common law where the value in controversy ex- 
ceeds $20, except by means of the grant o£ a new trial by the court 
which tried the issue, or by an award by an appellate court of a new 
trial for some error of law which intervened in the proceedings. Par- 
sons V. Bedford, 3 Pet. 433, 443, 446, 448, 7 L. Ed. 732. 

The spécification numbered 11 in the brief for plaintiflf in error, 
which is that the verdict and judgment are violative of the Constitu- 
tion of the United States, présents no reviewable question hère in the 
State of the record before us for the same reason, that is to say, be- 
cause the issues of fact which condition the constitutionality of the 
verdict and judgment are not reviewable by this court and no ruling 
of the court below on the question of law involving that issue is pre- 
sented for our considération by the record. 

[5] The tenth spécification in the brief is that the verdict of the 
jury was reached through bias and préjudice against the plaintifï be- 
cause he was a colored person. But this question was not presented in 
any other way than by a motion to the court below for a new trial 
which that court denied. No affidavit of bias or préjudice and no 
other évidence appears in the record in support of that motion, except 
the bill of exceptions which contains the évidence upon the trial of 
the issues made by the pleadings. Under such circumstances a ruling 
on a motion for a new trial is discretionary with the trial court and 
is not reviewable in this court in the absence of proof of an abuse of 
the discrétion and there is no such proof in this record. 

[6] Finally, it is assigned as error that "the court erred in sustain- 
mg the demurrers of both défendants and each of them to the second 
count of the pétition." But, as we hâve seen, the Pullman Company 
never demurred to the pétition, or to any part of it, and its motion for 
a directed verdict at the close of the plaintiflf's évidence was rightly 
granted. The court received ail the évidence under each count of the 
pétition and under the answers thereto, and then at the close of the trial 
sustained the railway company's demurrer to the second count of the 
pétition. There are two reasons why the judgment below is not ré- 
versible on account of this ruling. First, a fédéral appellate court is, 
in an action at law, a court for the correction of the errors of the 
court below only, and, unless it appears in the record before it that the 
lower court committed an error of law, it may not reverse its judg- 
ment. The légal presumption is that the rulings of the trial court were 
right, and the burden is on him who asserts that one of them was er- 
roneous to make that fact appear by the record he présents to the ap- 
pellate court. United States v. Ute Coal & Coke Co., 158 Fed. 20, 22, 
85 C. C. A. 302, 304. • 

The court fails to find in the brief of counsel, as required by Rule 
24, § 2, subd. 3 (109 C. C. A. xvi, 188 Fed. xvi), any référence to the 
pages of the record where the demurrer of the railway company or 
the ruling upon it, of which they complain, appear, and this court 
might well follow its established practice. that : 

"Where counsel for plalntiff in error considers the errors he assigns toc 
trivial to warrant him in finding and citing the pages of the record which pré- 
sent them, the court will not deem them of sufficient importance to recjuire it 
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to searcli lor them." Hoge v. Magnes, 85 Fed. 355, 358, 29 C. C. A. 564, 567; 
City of Lincoln v. Sun-Vapor Street-Light Co., 59 Fed. 756, 759, 8 C. C. A. 
253, 255 ; National Bank of Commerce v. First National Bank, 61 Fed. 809, 
811, 10 C. C. A. 87, 89 ; Shoe Co. v. Needles, 67 Fed. 990, 994, 15 C. C. A. 
142, 147 ; Haldane v. United States, 69 Fed. 819, 821, 16 C. 0. A. 447, 448. 

Eut that no injustice may resuit this court has searched the entire 
record for this demurrer and the ruling upon it. and ail it has been 
able to find is a récital that before the railway company answered it 
filed a dejnurrer, which the court overruled, that at the close of the 
plaintifï's évidence the railway company "filed a demurrer to both 
counts of the plaintifï's pétition ruling on which demurrer was re- 
served by the court," and that after ail the évidence had been received 
and before the case went to the jury, the court overruled the railway 
company's demurrer to the first count of the pétition and sustained 
it as to the second count. Neither the demurrer nor any copy of it, 
so far as we can find, appears in the record in this court. The stat- 
utes of Missouri specify seven grounds of demurrer to a pétition and 
require the demurrer to specify distinctly the grounds of objection to 
the pétition. Revised Statutes of Missouri 1909, §§ 1800, 1801. ' The 
resuit is that, as the plaintifif has failed to présent the demurrer to 
this court and to show thereby that it presented no tenable .ground of 
demurrer to the second count of the pétition, he has failed to bear the 
necessary burden of proving that the ruling of the court below hère 
was erroneous and the légal presumption that the demurrer specified 
some Sound objection to the pétition must prevail. 

Second. If this court should go farther and should présume that 
the demurrer contained no tenable objection to the second count of 
the pétition, even then the judgment below could not be lawfully re- 
versed. AU the admissible évidence on both counts of the pétition was 
introduced at the trial. The first count charged the défendant with 
the unlawful and malicious éjection of the plaintifif from the train by 
means of its use of the ofîicers of the law to his injury in the sum of 
$25,003.81 actual damages and $25,000 punitive damages. The second 
count charged the défendant with the same éjection by the same means 
and with arresting and fining him without just cause by use of the 
officers of the law to his injury in the sum of $25,016.81 actual damages 
and $25,000 punitive damages. The évidence was conclusive that nei- 
ther the défendant nor any of its agents caused the arrest, détention, 
and fine, unless their information to the officers of the law that a ne- 
gro was riding in the car set apart for whites and their désignation to 
the officers of the law of the plaintifif as the negro who so rode caused 
it. But the jury found by its verdict on the first count of the péti- 
tion that the railway company was not liable in damages for the éjec- 
tion of the plaintifï from the train on account of those acts, and that 
finding is a démonstration that they could not and would not hâve 
found the railway company liable in damages for the arrest, détention, 
and fine. Thus it clearly appears beyond doubt that, if the court was 
in error in sustaining the demurrer to the second count of the pétition, 
that error did not préjudice and could not hâve prejudiced the plain- 
tifï, and error without préjudice is no ground for reversai. 

The judgment below must be afitirméd. And it is so ordered. 
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Since the foregoing opinion was written, the concurring opinion of 
Judge HOOK has been prepared and presented, in which it is con- 
tended that the complaint in McCabe v. Atchison, Topeka & Santa Fé 
Ry. Co., 186 Fed. 966, 109 C. C. A. 110, gave this court no jurisdiction 
to détermine the constitutionality of the separate coach law of Okla- 
homa and deprived that décision of authority. To avoid the possible 
inf erence that the writer assents to that contention, he adds : First, that 
since in deciding the case in hand it is unnecessary to consider or dé- 
termine any question regarding the authority or effect of the décision 
in McCabe v. Atchison, Topeka & Santa Fé Ry. Co., 186 Fed. 966, 
109 C. C. A. 110, and since, as is well said in the concurring opinion, 
"From the earliest times in this country and in England it has been 
the rule that observations in an opinion not called for by the issues of 
the case are not in judgment and are not authoritative," nothing that 
may be said about it in this case can bave any authoritative or judi- 
cial effect, and hence its discussion seems futile ; and, second, the com- 
plaint in that case alleged that the separate coach law of Oklahoma 
was unconstitutional and tliat the défendant railway company by virtue 
thereof was depriving, and threatened to continue to deprive, the com- 
plainants and other negroes of their constitutional rights. A demur- 
rer to the complaint had been sustained, and the appeal presented that 
ruling for review. This court sustained that ruling on the ground 
that the separate coach law was constitutional, the writer dissenting, 
and devoted more than nine-tenths of the majority opinion to the dis- 
cussion of that question. The question whether or not this court had 
jurisdiction to consider and décide that légal issue was then squarely 
at issue in that case, and in the opinion of the writer was then au- 
thoritatively decided in favor of the jurisdiction. If it had not been 
so decided, the majority of the court certainly would not hâve devoted 
80 much of their opinion to the discussion and décision of the consti- 
tutionality of that law. Moreover, the décision that the separate coach 
law was constitutional was solid ground for sustaining the demurrer, 
and if this court had decided that the coach law was constitutional, 
as it did, and had then gone farther and decided that even if it was 
unconstitutional the complainants had not alleged such facts, as it 
seems to me they did, as entitled them to question it, the décision of the 
former question would hâve been, as it seems to me it is now, authori- 
tative and res adjudicata. Where a judgment or décision rests upon 
two grounds, either of which is sufficient to sustain it, the ruling upon 
neither ground is obiter, but each ruling is the authoritative décision of 
the court and is res adjudicata. Union Pacific Railroad Co. v. Mason 
City & Fort Dodge R. Co., 199 U. S. 160, 165, 166, 26 Sup. Ct. 19, 50 
L. Ed. 134; Union Pacific R. Co. v. Mason City & Fort Dodge R. Co., 
64 C. C. A. 348, 354, 128 Fed. 230, 236, and cases there cited. 

Affirmed. 

HOOK, Circuit Judge (specially concurring). The railway Compa- 
ny pleaded in défense the separate coach statute of Oklahoma and in 
brief and argument relied on McCabe v. Railway, 109 C. C. A. 1 10, 186 
Fed. 966. It may not be inappropriate to direct attention to some f ea - 
tures of the McCabe case, in the décision of which the writer con- 
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curred, to the end that it may be made plain that the constitutionality 
of the statute was not involved in that case and that, had it been, the 
discussion of the proviso of section 7 (Laws 0kl. 1907-08, c. 15, art. 
1 [Comp. Laws 1909, § 440]) was unnecessary. The McCabe case 
was a suit by five negro citizens of Oklahoma to enjoin certain rail- 
road companies in that state f rom complying with the statute. It was 
begun before the statute took effect. An amended bill was filed a few 
days afterwards. The trial court sustained a demurrer to the amended 
bill, the plaintifïs stood on their pleading and came hère by appeal. 
In their amended bill the plaintifïs disclosed no interest whatever in 
the prospective effect or opération of the separate coach statute ex- 
cept as they were members of the African race and lived in Oklahoma. 
It was not claimed that any personal right had as yet been in fact 
violated. It was not even alleged that the plaintifïs had ever traveled 
or definitely expected to travel on défendants' railroads. The nearest 
approach to that was in the averment: 

"That the acts and conduct of the défendants and each of them are being 
done under the provision of the state (statute) of Olîlahoma above set out and 
will be continuons and will work great hardship upon your orators and ail 
persons of the negro race desiring to travel on railroads In the State of Okla- 
homa." 

And in order to show a ground of jurisdiction in equity, which was 
indispensable to the maintenance of the suit, the averment continued : 

"And unless restrained and enjoined by your honors from carrying out 
the intended injury, a multiplicity of sults will ensue ; there being at least 
50,000 persons of the negro race in the state of Oklahoma who will be injured 
and deprived of their civil rights unless so restrained by this honorable court." 

This was the only averment to invoke the équitable jurisdiction of 
the court. The trial court gave no opinion showing the grounds for its 
action, but it is manifest from long-settled principles of law and pro- 
cédure that the dismissal of the suit by that court and also the afifirm- 
ance of its action by this court were imperative for reasons not reach- 
ing or touching in any degree the constitutionality of the législation. 

But suppose the above obstacles, which would seem insuperable, had 
not been in the way, and it became necessary to consider the proviso of 
section 7 of the Oklahoma statute that : 

"Nothlng herein contained shall be construed to prevent railway companies 
in this state from hauliiig sleeping cars, dining or chair cars attached to their 
trains to be used exclusively by either white or negro passengers, separately 
but not jointly." 

Clearly there is nothing on the face of this provision that afïirmative- 
ly commands a violation of anybody's constitutional rights. Violations 
could only arise from the future conduct of the Tailroad companies in 
particular cases, not from the letter of this provision. But even were 
the letter of the provision ambiguous and fairly susceptible of two con- 
structions, one making the statute valid, the other making it unconsti- 
tutional, a court would adopt the former when a spécifie case arose re- 
quiring it to décide the question (United States v. Delaware & Hudson 
Co., 213 U. S. 366, 29 Sup. Ct. 527, 53 L. Ed. 836), but it would not in- 
dulge in prévision or conjecture. It may be convenient at times to test 
out beforehand what a law or some part of it means and what may 
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or may not be donc under it ; but cases brought for that purpose are 
moot cases, and courts are not authorized to décide them. 

From the earliest times in this country and in England it bas been 
the rule that observations in an opinion not called for by the issues of 
the case are not in judgment and are not authoritative. It bas its 
foundations in the necessary limitations of the judicial power which 
deny législative f unctions and f orbid décision upon cases or conditions 
not in court, and also in the limitations of the human mind which per- 
ceives less distinctly and less accurately those things that lie outside the 
path of a cause but are regarded as analogies, arguments, or illustra- 
tions pointing the way to the end. It is a rule of justice and necessity 
and is of constant application in the courts and among the judges of 
a court not only to the opinions of other tribunals and judges but also 
to their own. As was said years ago in Lucas v. Commissioners, 44 
Ind. 525, 541 : 

"The members of a court often agrée in a décision, but diffier decidedly as 
to the reasons or principles by which thelr mlnds bave been led to a common 
conclusion. It is therefore the conclusion only, and not the process by which 
it has been reached, which is the décision of the court, and which has the 
force of précèdent in other cases." 

In the trial of the case at bar in the court below the opinion in the 
McCabe case was relied on as controlling authority. As one of the 
judges who sat in the McCabe case, I hâve deemed it my duty to those 
who may feel bound by expressions in the opinions of this court to state 
clearly and accurately the real status of that litigation. Having donc 
so, the responsibility in the future must rest with those who continue 
to regard the views expressed as judicially authoritative or res adju- 
dicata. 



EOSSMANN V. GAENIEE. 

(Circuit Court of Appeals, Elghth Circuit. January 27, 1914.) 

No. 3783. 

1. Courts (§ 292*)— Jubisdiction of United States Courts — Cases Aeisino 

TJn.deb Trade-Mark Laws. 

The fédéral courts hâve jurisdlctlon of ail matters arising under the 
trade-mark statute, even though both parties be citizens of the same state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 834; Dec. Dig. § 
292.*] 

2. Commerce (§ 3*) — Statutobt Provisions — Validity — "Teade-Maek." 

Congress had power under Const. tl. S. art. 1, § 8, cl. 3, authorizing it 
to regulate foreign and Interstate commerce and commerce with the In- 
dlan tribes, to enact the trade-mark laws (Act March 3, 1881, c. 138, 21 
Stat. 502 [U. S. Comp. St. 1901, p. 3401]; Act Aug. 5, 1882, c. 393, 22 
Stat. 298 [U. S. Comp. St 1901, p. 3404] ; and Act Peb. 20, 1905, c. 592, 
33 Stat. 724 [U. S. Comp. St. Supp. 1911, p. 1459]), especially as a "trade- 
mark" Is a distinctlve mark of authenticity tûrough which the products 
of partiçular manufacturers or the vendible comniodities of partieular 
merchants may be distinguished from those of others. 

[FA. Note. — For other cases, see Commerce, Cent. Dig. § 3; Dec. Dig. 
i 3.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7042-7048.] 

•For other cases see same topic 6 § numbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
211 F.— 26 
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3, Teade-Mabks and Tbade-Names (§ 42*) — Statutoby Peovisions — Va- 

LIDITY. 

The provision of Trade-Mark Act Feb. 20, 1905, c. 592, § 5, 33 Stat. 725 
(U. S. Comp. St. Supp. 1911, p. 1461), that iiotliiDg therein shall preveiU 
the reglstration of àny mark used by tbe applicant or his predeoessor or 
by those from wliom title to tlie mark is derived in Interstate or foreign 
commerce or commerce with Indian tribes wbich was in actual or ex- 
clusive use as a trade-mark of tlie applicant or bis predecessor for ten 
years next preceding tbe passage of that act, is not uuconstitutional. 

[Ed. Note. — For other cases, see Trade-Marks and Ïrade-Names, Cent 
Dig. § 47; Dec. Dig. § 42.*] 

4. Teade-Marks and ïkade-Nambs (§ 3*) — Maeks Subject to Ownebship — 

Descriptive Wokds. 

Such provision of Act Feb. 20, 1905, c. 592, § 5, 33 Stat. 725 (U. S. Comp. 
St Supp. 1911, p. 1461), is not limited to technical trade-marks, and a 
Word used exclusively for' ten years may be registered under that provi- 
sion even though It fs a descriptive word. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7; Dec. Dig. § 3.*] 

6. ïbade-Mabks and Tbade-Names (§ 59*) — iNFBiNQBaiENT — Whai Consti- 
tutes. 

A trade-mark, consisting of the word "Abricotine" in connection with 
the initiais P. G. on a tabret or shield and the facsimile of a signature 
was Infringed by using the word Abricotine in connection, with similar 
goods. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i§ 68-72 ; Dec. Dig. § 59.*] 

6. Tbade-Maeks and Tbade-Names (§ 82*) — Actions — Notice as Condition 
Pbecedent. 

Under the express provisions of Trade-Mark Act Feb. 20, 1905, c. 592, 
§ 28, 33 Stat. 730 (U. S. Comp. St Supp. 1911, p. 1470), where the regis- 
trant nelther gave notice of the registration by affixing a notice to that 
efifect to the articles sold under such trade-mark, nor notified défendant 
of the infringement, damages were not recoverable for the infringement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 92 ; Dec. Dig. § 82.*] 

T. Evidence (§ 16*) — Judicial Notice — Fobeign Language. 

In a suit for Infringing a trade-mark, judicial notice would not be 
taken that the word "Abricotine" is a word in général use in the French 
language in connection with French commerce and descriptive of aprlcot 
cordial, since. while the court is bound to take judicial notice of the ordi- 
nary meaning of words in our own language, it has judiclally neither mem- 
ory nor understandiug of the French language, and judicial notice as to 
uses and customs is conflned to our own country. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 20; Dec. Dig. 
8 16.*] 

8. Tbade-Mabks and Tbade-Names (| 93*) — Actions — Sufficiency of Evi- 
dence. 

Under Trade-Mark Act Feb. 20, 1905, c. 592, § 5, 33 Stat 725 (U. S. 
Comp. St. Supp. 1911, p. 1461), authorizing the registration of any mark 
in actual and exclusive use as a trade-mark by the applicant or his prede- 
cessor in title for ten years next preceding the passage thereof, and sec- 
tion 16, making the registration of a trade-mark prima facie évidence of 
ownership, the prima facie case made by the registration of a trade-mark, 
containing as a part thereof the word "Abricotine" in connection with cor- 
dials, was not overcome by the présence of the word "Abricotine" as ap- 
plled to liqueurs in a French encyclopedla bearing a date subséquent to 
the date of the beginulng of the ten-year period and more than 20 years 

•For other cases see same topic & | ntjmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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after the original reglstration of complainant's French trade-mark; It 
not appearing that it was not complainant's produet that placed the term 
in the encyclopedia. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 104-106; Dec. Dig. § 93.*] 

9. Tradk-Marks and Trade-Names (§ 47*) — Effect of Foeeiqn Registba- 

TION. 

Under article 6 of the convention of March 20, 1883 (25 Stat. 1376), for 
the protection of industrial property, providlng that every trade-mark reg- 
ularly deposited in the country of origin shall be admitted to deposit and 
so protected in ail other countries of the Union thereby constituted, the 
owner of a trade-mark registered in France was entltled to protection in 
this country, whether or not such mark would hâve been allowed under 
the laws of this country. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 55 ; Dec. Dig. § 47.*] 

Hook, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit by Caroline Henriette Garnier against Tekla Rossmann. From 
a decree for plaintiff (^195 Fed. 175), défendant appeals. Modified and 
remanded, with directions. 

James A. Carr, of St. Louis, Mo. (Albert C. Davis, of St. Louis, Mo., 
on the brief), for appellant. 

James L. Hopkins, of St. Louis, Mo. (A. Parker Smith, of New 
York City, on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

SMITH, Circuit Judge. This suit was brought by the appellee, Car- 
oline Henriette Garnier, to enjoin the appellant, Tekla Rossmann, from 
infringing a registered trade-mark, to restrain her from unfair trade, 
and for an accounting, and resulted in a decree as prayed. 

November 1, 1910, Caroline Henriette Garnier registered in the Pat- 
ent Ofhce as a trade-mark for cordials the f oUowing : 

She alleged in her statement that 
she was a citizen of France residing 
at Enghien-les-Bains, France, and 
the trade-mark had been used in her 
business and that of her predecessor, 
André Georges Garnier, since on or 
about the Ist day of August, 1872. 
She alleged in her déclaration that 
said trade-mark had been registered 
in France and that the same had 
been in actual use as a trade-mark 
of the appellant and her predecessor 
from whom title was derived for ten 
years next preceding the passage of 
the act of February 20, 1905, and to 
the best of her knowledge and belief 
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such use had been exclusive. In her bill of complaint Mrs. Garnier 
says that défendant Tekla Rossmann is engaged in selling a cordial un- 
der the name "Abricotine" upon which the complainant claims a trade- 
mark in commerce between the several states. 

The appellant first dénies that the court had any jurisdiction of 
this suit except under the trade-mark law because it is not shown that 
the complainant is a citizen of France. 

In the view taken by the court it is sufifîcient to say that ail the mat- 
ters which will be passed upon arise under the trade-mark law, and it 
is therefore unnecessary to consider this question. 

[1] The fédéral court has jurisdiction of ail matters arising under 
the trade-mark statute even though both parties be citizens of the 
same state. Elgin National Watch Co. v. Illinois Watch Case Co., 179 
U. S. 665, 21 Sup. Ct. 270, 45 h. Ed. 365. 

[2] The défendant claims the entire trade-mark law of 1905, 33 
Stats. 724, is unconstitutional, and inferentially the same contention 
is made as to the act of 1881, 21 Stats. 502, and of 1882, 22 Stats. 298. 

The first trade-mark législation passed by Congress was in 1870, 
chapter 230 of the Laws of the Forty-First Congress, and is found in 
16 Stats. 198. That was entitled "An act to révise, consolidate, and 
amend the statutes relating to patents and copyrights." 

Sections 77 to 84 of this act referred exclusively to trade-marks. 
There was nothing in the act to réfute the presumption quite apparent 
f rom its title that it was enacted by Congress in the supposed exercise 
of its powers under the eighth clause of the eighth section of the first 
article of the Constitution. 

"Sec. 8. The Congress shall hâve power: • • • To promote the progresa 
of science and useful arts by securing for limited times to authors and inven- 
tors the exclusive right to tbeir respective writings and discoveries." 

In 1876, 19 Stats. 141, Congress passed an act to punish the coun- 
terfeiting of trade-mark goods and the selling or dealing in such goods. 
This act was for the further security or protection of trade-mark hold- 
ers under the act of 1870. 

In the Trade-Mark Cases, 100 U. S. 82, 25 h. Ed. 550, the Suprême 
Court held that no power to pass trade-mark législation was conferred 
by the provision of the Constitution quoted and that, as the laws of 
1870 and 1876 made no distinction between trade-marks used in intra- 
state commerce and those used in foreign commerce, interstate com- 
merce, and commerce with the Indian tribes, both of said acts were 
necessarily void. This décision was rendered in October, 1879, and it 
was in conformity with what was supposed to bave been laid down by 
the Suprême Court in those cases that ail the subséquent législation 
upon the subject has been enacted. It is probably true that the con- 
stitutionality of the more récent législation has never been expressly 
passed upon by the Suprême Court of the United States, but that légis- 
lation has now stood for more than 30 years. It has been enforced 
by the United States Suprême Court and ail the other courts of the 
United States, and we see no reason to suppose the law is not sustain- 
able under clause 3 of section 8 of article 1 of the Constitution : 

"The Congress shall hâve power : * * * To regulate commerce with for- 
eign nations, and among the several states, and with the Indian tribes." 
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In the Trade-Mark Cases, supra, the Suprême Court said: 
"Whether the trade-mark bears such a relation to commerce in gênerai terms 
as to bring it vvlthin congressional control, when used or applied to the classes 
of commerce which fall vvlthin that control, is one which, in the présent case, 
we propose to leave undecided." 

And again : 

, "In what we hâve hère sald we wish to be understood as leaving untouched 
the whole question of the treaty-making power over trade-marks, and of the 
duty of Congress to pass any laws necessary to carry treaties into effect." 

In Elgin National Watch Co. v. Illinois Watch Case Co., 179 U. S. 
665, 673, 21 Sup. Ct. 270, 273 (45 L. Ed. 365), the Suprême Court said : 

"The term (trade-mark) has been in use from a very early date, and, gen- 
erally speaking, means a distinctive mark of authentlcity, through which the 
products of particular manufacturers or the vendible commodlties of partic- 
ular merchants may be distinguished from those of others." 

Surely if this be a correct définition of a trade-mark régulations for 
the registering and protection of them in connection with commerce, 
Interstate or foreign, or with the Indian tribes, is legitimate législation 
in connection with the régulation of such commerce. Surely if such 
marks are distinctive badges of authentlcity it is as much a part of 
the régulation of Interstate commerce to regulate them as are the 
branding features under the pure f ood law. 

This court cannot therefore hold that such législation is unconsti- 
tutional en bloc. 

[3, 4] The act of 1905 contains the following provision: 

"That nothing herein shall prevent the registration of any mark used by the 
applicant or his predecessors, or by those from whom title to the mark is de- 
rived, in commerce vfith foreign nations or among the several states, or with 
Indian tribes, which was in actual and exclusive use as a trade-mark of the 
applicant or his predecessors from whom he derlved title for ten years next 
preceding the passage of this act." 33 Stats. 726, § 5. 

It is contended that at least this so-called ten-year clause is uncon- 
stitutional. It was held otherwise in Thaddeus Davids Co. v. Davids 
et al., 178 Fed. 801, 102 C. C. A. 249; Id. (C. C.) 190 Fed. 285; Id., 
192 Fed. 915, 114 C. C. A 355; Coca-Cola Co. v. Deacon Brown Bot- 
tling Co. et al. (D. C.) 200 Fed. 105 ; Coca-Cola Co. v. Nashville Syrup 
Co. (D. C.) 200 Fed. 153, 157; Hughes et al. v. Alfred H. Smith Co. 
(D. C.) 205 Fed. 302 ; In re Cahn, Belt & Co., 27 App. D. C. 173. 

The last case présents a question of construction but not one of con- 
stitutionality. 

It is apparent that a technical trade-mark is entitled to registration 
without référence to the ten-year clause, and, if none but technical 
trade-marks are entitled to be registered under it, then it might as 
well hâve been omitted. 

It will be observed that section 5 provides that any mark, not trade- 
mark, which was in actual and exclusive use as a trade-mark for ten 
years before the passage of the act, may be registered. This contem- 
plâtes that any mark which was not a technical trade-mark, but which 
had been actually and exclusively used by the applicant or his prede- 
cessor for the required time could be registered as a trade-mark. This 



406 211 FEDERAL REPORTER 

being true, there was no reason why the complainant could not register 
the word "Abricotine" under the ten-year clause, even assuming it 
was a descriptive word, if she and her predecessors had used it ex- 
clusively for the ten-year period as a trade-mark. Section 16 of the 
act of 1905 provides that the registration of a trade-mark under the 
provisions of this act shall be prima facie évidence of ownership. The 
application having been made under the ten-year clause, and there be- 
ing no évidence tending to négative the prima facie case made under 
section 16, the court finds that complainant owned the trade-mark un- 
der the ten-year clause, and this entirely aside from the question as to 
whether Abricotine was the proper subject of a trade-mark aside from 
the ten-year clause. 

[5] It is insisted that the trade-mark registered was the tabret or 
shield and the initiais which appeared thereon and the facsimile of the 
signature of "P. Garnier" or else was of the entire inscription, and that 
défendant had the right to use the word "Abricotine" taken from said 
trade-mark. 

This seems to hâve been fully answered in Saxlehner v. Eisner & 
Mendelson Co., 179 U. S. 19, 21 Sup. Ct. 7, 45 L. Ed. 60, where it is 
said : 

"It is not necessary to constitute an infringement that every word of a 
trade-mark should be appropriated. It is sufficient that enough be taken to 
deeelve the public in the purchase of a protected article. * * * ïhe re- 
ports are full of cases where bills bave been sustalned for the infringement 
of one of several words of a trade-mark." 

In that case it was held that a trade-mark upon bitter waters of 
"Hunyadi Janos" was infringed by the use of the words "Hunyadi 
Matyas" on similar waters. 

The défendant contends there is no évidence that she has sold the 
cordial in question except locally in Missouri. She ignores the fact 
that she filed the f ollowing in the trial court : 

"And for answer to the interrogatory numbered 1 contained in said bill of 
complaint this défendant says that she has never sold or caused to be sold any 
cordials or liquor or goods of similar descriptive properties under the trade- 
mark Abricotine; but that she has sold such goods bearing a label having the 
word Abricotine thereon as a descriptive word in association wlth other mat- 
ter as hereinbefore stated and that such goods hâve been sold in commerce 
between the several states of the United States since the Ist day of Novem- 
ber, 1910." 

The appellee seems to place some reliance on the fact that she claims 
to be a citizen of France and, as we understand it, claims certain rights 
under the trade-mark convention proclaimed July 6, 1869; but owing 
to doubt as to the sufficiency of the évidence to show her citizenship 
of France, to the absence of proof of complîance with the terms of that 
convention, and doubts as to the efïect upon such convention of the pro- 
visions of the act of 1905, we leave ail questions as to whether she has 
any rights under said convention undisposed of. 

[6] The court below not only granted an injunction as prayed, but 
granted an accounting. 

Section 28 of the act of 1905, 33 Stats. 730, is as follows : 

"Sec. 28. That it shall be the duty of the registrant to give notice to the 
public that a trade-mark is registered, either by affixing thereon the word9 
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'Registered in U. S. Patent Office,' or abbreviated thus, 'Reg. TJ. S. Pat. Ofl.,' 
or when, from thé character or size of the tra de-mark, or from its manner of 
attachment to the article to which it Is appropriated, this cannot be done, tlien 
by alBxing a label containing a like notice to the package or réceptacle whereln 
the article or artlclei? are inclosed; and in any suit for infringement by a 
party failing so to give notice of registration no damages shall be recovered, 
except on proof that tbe défendant was duly notifled of infringement, and con- 
tinued the same after such notice." 

It does not appear that in the use of the trade-mark the appellee 
ever compHed with the requirement that she give notice to the public 
by affixing thereto the words "Registered in U. S. Patent Office," or 
"Reg. U. S. Pat. Oflf.," nor on a separate label, nor is there any évi- 
dence that any notice was ever given appellee of the infringement. 

It follows that no damages can be recovered and no use would be 
subserved by an accounting. 

The writer f ully concurs in the separate opinion of VAN VALKEN- 
BIJRGH, District Judge. 

The decree of the District Court is therefore affirmed as to ail but 
the awarding of an accounting, but the case is remanded, with direc- 
tions to the court to set aside so much of the decree as grants such an 
accounting. 

VAN VALKENBURGH, District Judge (concurring). Counsel for 
appellant in their brief raise the f ollowing points : 

1. The certificates of trade-mark are invalid and inoperative as évi- 
dence in this cause : (a) Because the trade-mark act of February 20, 
1905, is unconstitutional and inoperative ; (b) because said act limits in- 
f ringements to such as occur in Interstate commerce. 

2. Said certificates of registration do not purport to protect the use 
of the word "Abricotine," but only the signature and initiais on the 
shield. 

3. Use in interstate commerce was not shown, and the jurisdiction 
therefore failed, 

4. The word "Abricotine" is descriptive and incapable and adoption 
as a trade-mark. 

5. The court erred in awarding an accounting of profits. 

It is doubtful whether the assignments of error are broader than 
this ; but, if so, such as are not included within the points relied on 
in the brief may be treated as abandoned. In the argument, beginning 
on page 5 of appellant's brief, the contentions are still further limited. 
It is évident that appellant elected to stand upon, first, unconstitution- 
ality of the 10-year clause; second, failure of proof as to use in inter- 
state commerce; third, the failure of the certificates to protect the 
word "Abricotine" apart from the signature, initiais, and shield; 
fourth, the award of accounting. 

We hold the act of 1905 to be constitutional. The mark was regu- 
larly registered under that act ; this makes a prima f acie case of own- 
ership in appellee. Under that act the déclarant is not limited to marks 
which are conf essedly the subject of technical trade-mark ; but terms not 
otherwise admissible as such are protected, provided the ten-year ex- 
clusive use of the mark is shown. This showing was made in the pre- 
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scribed manner to the Patent Office. It was accepted, and the cer- 
lificate issued; this makes a prima facie case of ownership which it 
was incumbent upon appellant to overcome by satisfactory proof. Ap- 
pellant has elected to stand upon the légal propositions urged. She 
made no attack by évidence upon the validity of certificate or mark. 

When we uphold the act of 1905, many of the vexatious questions 
presented are removed. In the record it is conceded that the infringe- 
ment occurred in interstate commerce. Registration under the act of' 
1905 established in appellee the ownership of a trade-mark, which 
stands for construction as any technical statutory mark. In Saxleh- 
ner v. Eisnér & Mendelson Co., 179 U. S. 19-33, 21 Sup. Ct. 7, 45 L. Ed. 
60, it was established that it is not necessary to constitute an infringe- 
ment that every word of a trade-mark should be appropriated. It is 
sufficient that enough be taken to deceive the public in the purchase of a 
protected article. As this record stands, it would appear that the word 
"Abricotine" was an essential and vital part of the mark. This .dis- 
poses of ail the contentions of appellant except that respecting the ac- 
counting, and this point we hâve resolved in her favor. 

[7, 8] I say this disposes of ail the contentions of appellant, unless 
we may still consider whether the word "Abricotine" is a word in gên- 
erai use and merely descriptive of apricot cordial. As I bave said be- 
fore, I do not think we can do so upon this record in the face of a 
valid registration under a valid act of Congress which gives to this 
mark the same légal effect as any other recognized technical mark. 
Some substantial showing, of which we can take cognizance, would be 
necessary to that end. Appellant should abide by the theory upon 
which she has elected to submit her case. There is in the record noth- 
ing which places before the court the part which the word "Abricotine" 
plays in the French language, nor the relation between that name and 
the cordial in French commerce; nor do we take judicial notice of such 
facts whatever they may be. As to uses and customs, we are confined 
to our own country. Michie's Encyclopedia of United States Suprême 
Court Reports, vol. 7, p. 676; Dainese v. Haie, 91 U S. 13, 23 L. Ed. 
190. The court is, of course, bound to take judicial notice of the ordi- 
nary meaning of ail words in our own tongue (Michie, vol. 7, p. 680); 
and upon such a question dictionaries are admitted, not as évidence, 
but only as aids to the memory and understanding of the court (Nix 
V. Hedden, 149 U. S. 304-307, 13 Sup. Ct. 881, 37 L. Ed. 745). We 
hâve, judicially, neither memory nor understanding of the French lan- 
guage, and appellant has not seen fit to enlighten us by the record. We 
do take judicial notice of well-known facts in history such as political 
questions which go to f orm current history ; well-known facts in lé- 
gal history; certain recognized facts in économie history. But the 
question of use of a trade-mark, or trade-name, in foreign commerce 
is not history in this sensé. Except in a very limited way and in mat- 
ters of confessed notoriety, or involving universal expérience, we do 
not permit presumed knowledge of such matters to control our dé- 
cision in patent and trade-mark cases in our own country. Proof of 
use and the time and extent thereof are required; much less should 
we assume such knowledge affecting a foreign jurisdiction and a for- 
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eign language. The mère présence of the word "Abricotine" as ap- 
plied to liqueurs in a French encyclopedia bearing a date subséquent to 
the beginning of the ten-year period, and more than twenty years later 
than the alleged original registration of complainant's French trade- 
mark, cannot be received as establishing a prior gênerai use that would 
defeat complainant's claim. For aught that appears Garnier's product 
may hâve placed the term in the encyclopedia. As I hâve said, a prima 
facie case was made. The burden then shifted to défendant. She has 
elected to stand upon this meager record ; and we are asked to try this 
case mainly by the French dictionary, in the absence of important and, 
perhaps, controlling concrète facts. Such a process is too abstract and 
incomplète for the détermination of valuable property rights. C, B. & 
Q. R. Co. V. United States, 211 Fed. 12, 127 C C. A. 438, decided at 
the September term of this court. 

[9] In the view I take, then, I do not think we may hère détermine, 
as an independent proposition, whether the v^rord "Abricotine" could 
be indulged as a technical trade-mark, nor whether appellee has en- 
joyed the exclusive use of that mark for the statutory period as she 
allèges. I freely concède, from the able and learned argument of the 
dissenting opinion, that those questions are debatable. I express no 
opinion respecting them, and do not think the court can do so in this 
case. This may be said, however, that if the appellee could and did ob- 
tain French trade-marks, as she swears she did in her affidavit for reg- 
istration, then under article 6 of the treaty for the protection of indus- 
trial property of March 20, 1883 (25 Stat. 1376), to which both France 
and the United States were parties, she would be entitled to protec- 
tion in this country, whether or not we would hâve allowed such a niark 
as an original proposition under our laws. However, as is pointed out 
in the majority opinion, it is doubtful whether her citizenship is suffi- 
ciently proved to enable her to avail herself of the benefits of this con- 
vention. I mention it to show that the probable equities are not ail on 
one side in any view of the case. For the reasons stated, I am con- 
strained to concur in Judge SMITH'S opinion. 

HOOK, Circuit Judge (dissenting). This is a case of technical, statu- 
tory trade-mark, not of unfair compétition. The trade labels of de- 
fendant are so unlike complainant's no one could be deceived. The sole 
resemblance is in the use of the word "Abricotine" as the name of the 
cordial or liqueur which both sell. In no other way is it claimed de- 
fendant trespasses. Complainant relies on two registrations of a trade- 
mark in the Patent Office, one November 6, 1906, the other Novem- 
ber 1, 1910. The latter trade-mark is shown in the foregoing opinion 
to consist of a shield outline inclosing the initiais "P. G.," the word 
"Abricotine," and the name "P. Garnier" in script. The former is pre- 
cisely like it, except that it contains in addition the words, "Liqueur 
extraite du Fruit l'Abricot," facsimiles and descriptions of certain 
medals and the address, Enghien-les-Bains. Complainant evidently 
sought by each registration to avail herself of the provision of the act 
of February 20, 1905 : 

"That nothing hereln shall prevent the registration of any mark * ♦ * 
which was in actual and exclusive use as a trade-mark of the applicant or his 
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predecessors from whom he derived tltle for ten years next precedlng the pas- 
sage of thls act" 33 Stat 725, § 5. 

The first application for registration lacked averment of the ten 
years' actual and exclusive use and was probably deemed insufficient 
under the above provision, so in the second the actual use for the ten 
years was stated, and it was averred that to the best of the applicant's 
knowledge and belief the use was exclusive. Récitals in the applica- 
tion show that each related to the same trade désignations previously 
used, yet they were différent in that, as already observed, some f eatures 
of the first were omitted from the second. This différence is not im- 
portant in itself, but is referred to merely to give point to a suggestion 
to be made presently. 

The statute limits-our inquiry to the ten years preceding its passage. 
During that period "Abricotine" was in the French language the com- 
mon name of the liqueur having the flavor of the apricot which was 
used in its manufacture. Abricot has for centuries been the French 
name of the fruit we call apricot, and the word "Abricotine" came in 
the well-known way of the growth and development of languages — 
the addition of the suffîx "in" or "ine" to root words — just as quinine, 
glycerin, glycérine, acontine, and a host of others. The beaten path 
was followed in naming the antiseptic listerine after Sir Joseph Lister, 
though an arbitrary term was probably coined, since Lister was not 
the root name of an élément in the product. The period of exclusive 
use required by the statute and claimed by complainant is from Feb- 
ruary 20, 1895, to February 20, 1905. I hâve said that during this 
period "Abricotine" was the well-known, established, spécifie name of 
the article which both parties sell. Complainant did not coin it; it 
was in the vocabulary and she gave it no new meaning or application. 
In volume 22, La Grande Encyclopédie, published in Paris, May 22, 
1895-JUne 30, 1896, under the title "Liqueur" is given a recipe for 
making the liqueur Kiimmel, following which, it is said : 

"On peut fabriquer ainsi une foule de liqueurs, anlsette, abricotine, menthe, 
raspall, marasquin" etc. 

A person can make in this way a large number of liqueurs, anisette, 
abricotine and so on. This appeared right at the beginning of com- 
plainant's alleged ten-year period of exclusive use. It is assumed in 
the opinion of the court that Abricotine may be a descriptive term. 
But more than that, it was from the commencement the spécifie, sub- 
stantive name of the commodity. Complainant did not even adapt an 
old word to a new use; she took a current verbal coin of France, just 
as we of this country would call a hoe a hoe or a spade a spade, and 
asks a monopoly of it in this country. But, it is said, we hâve no ju- 
dicial knowledge of the French language and there was no sworn testi- 
mony on the subject. Of course, broadly speaking, a court will not as- 
sume judicial knowledge of a foreign language; but the information 
needed hère is far short of that. Ail agrée that a court may resort to 
dictionaries in its own language to inform its understanding, and that 
embraces many things of which it was whoUy ignorant before. This 
conceded right extends to phrases taken from foreign tongues, as, for 
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example, "en bloc," which appears in one of the foregoing opinions. We 
use Latin quite f reely, and if ignorant or dull of memory we inform our- 
selves or refresh our understanding like the pupils in the schools. If a 
foreign dictionary were translated into English, or if some English lex- 
icographer gave the foreign synonyms of the names of articles of trade 
and commerce (abricot appears as the French for apricot in our un- 
abridged lexicons), doubtless we could consult the publications without 
testimony as to their accuracy. The real test whether a court may in- 
form itself of the meaning of a word, phrase, or sentence in another 
language without sworn witnesses should be whether there are ready, 
convenient means commonly employed in the other walks of lif e, and 
whether the information so gained would be indisputably beyond con- 
troversy. Those conditions existing, it would seem quite vain to re- 
quire proof under oath. If complainant had been engaged in putting 
up tinned méats in Germany instead of liqueurs in France and had ap- 
plied her arbitrary trade symbol to "Kalbfleisch," could it reasonably 
be said that a court could not learn the English meaning except through 
sworn witnesses? A large part of our population, including school 
children, would know it at once, and most of the others could quickly 
and accurately inform themselves. 

There are two aspects in which this case may be viewed : First, that 
complainant registered the name "Abricotine" as her trade-mark ; sec- 
ond, that she registered an assemblage of marks, names, etc., in which 
"Abricotine" appeared as the commodity to which the marks were ap- 
plied. In the foregoing opinion the first is assumed, I think, inad- 
vertently. The trade-mark claimed by the last registration is shown in 
the opinion to consist of the three things already mentioned and the 
name "Abricotine." In the statement and verified déclaration for the 
registration the combination is ref erred to as a whole ; the particular 
name abricotine is not mentioned at ail. But if the claim be confined 
to the word alone, complainant must fail because as a fact there was 
no exclusive use for the ten-year period. It would be an effort to 
secure a monopoly of the common name by which an article is knowr 
in trade and commerce. It is inconceivable that Congress contemplated 
such a ,thing. Though liqueurs are a small and not widely known 
group of commodities, yet necessarily the same principles apply as to 
others; and it could as well be said that complainant might appro- 
priate for her sole use such descriptive words and settled names as 
"Pure Lard," "Corn Meal," and "Sweet Potatoes." There would be 
no escape from this conclusion. If the name by which an article of 
nature or manufacture goes has become so estabhshed and common 
that it is set forth in a dictionary or national encyclopedia, can it be 
said that a private individual thereafter enjoyed the exclusive use of 
it? Such an appropriation, susceptible of perpétuation by renewal of 
registration, would be so contrary to public policy that Congress mani- 
festly did net intend it. The registration gives but a prima facie 
private right which yields to the public right when judicially known. 

I think it évident that complainant never registered "Abricotine" as 
a trade-mark except 7s it was a part of an assemblage or the common 
name of the article to which the real trade-mark was applied. There 
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was no proof of the exclusive use of the name for the ten years ex- 
cept the qualified averment in the déclaration for registration and that 
related to the assemblage as an entirety. Upon this aspect my Brothers 
say a trade-mark should be regarded as a whole and may be infringed 
by the use of part. Saxlehner v. Eisner, 179 U. S. 19, 21 Sup. Ct. 7, 
45 L. Ed. 60, is cited for the rule that "it is not necessary to constitute 
an inf ringement that every word of a trade-mark should be appropri- 
ated." But there is a qualification of this rule, one phase of which is 
expressly recognized in that case. The case related to Saxlehner's 
trade-mark "Hunyadi Janos" applied to the bitter waters of a well in 
Hungary. Défendant asserted the right to use the word "Hunyadi" 
alone, but the court denied it. It said the trade-name selected was 
"neither descriptive nor geographical but purely arbitrary and fanci- 
ful." Défendant also urged that, after Saxlehner adopted the name, 
the word "Hunyadi" had become a generic term descriptive of the wa- 
ters of a large number of wells in that région. As to this the court 
said (179 U. S. page 33, 21 Sup. Ct. 12, 45 L. Ed. 60): 

"Of course, If it had become such with the assent and acquiescence of Sax- 
lehner, he could not thereafter assert his right to its exclusive use," but, as he 
apparently made every effort to stop its use, "it ought not be charged up 
against his claim that the word had become generic." 

Therefore a' word may be lest from a trade-mark if it becomes a 
generic or descriptive name with the owner's acquiescence. It is 
equally true that if a word is the recognized and established name of 
an article, and hence not by itself susceptible to appropriation as a 
trade-mark, it cannot be appropriated by joining with it separable ar- 
bitrary symbols and other désignations. There can be no doubt of the 
application of this rule to a case under the ten-year clause of the act 
of 1905, where the word sought to be appropriated has been so estab- 
lished as the name of the article that in the very nature of things the 
claimant could not hâve had its exclusive use. Otherwise the circum- 
stance that no one else had happened to use the entire combination of 
separable désignations could be employed to protect each part sep- 
arately. The ordinary names of commodities in daily use and words 
and expressions descriptive of their qualities and properties could be 
privately monopolized if they happened to hâve been exclusively used 
with particular arbitrary symbols and proper names for the ten years 
preceding February 20, 1905 ; and quite likely there are many such 
cases in this country. If complainant's first registration had been 
effective under the ten-year clause, then by such a construction no 
other person could lawfully describe his apricot cordial as "Liqueur 
extraite du Fruit l'Abricot," nor hâve expressed on his labels the 
English équivalent of that description. The conséquences of such a 
doctrine would be quite extraordinary. The complainant's just rights 
would be conserved by treating the trade-mark as consisting of the 
shield, the contained initiais, and the name "P. Garnier," knd as apply- 
ing to the liqueur abricotine. As so construed, the affidavit for regis- 
tration might be true, and other persons, défendant for instance, would 
be free to call their product by its right name, provided they did not 
use complainant's marks or symbols. 
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LISMAN et al. v. KNICKBRBOCKBR TRUST CO. et al 

SAME V. UNITED STATES MORTGAGE & TRUST CO. et al. (two cases). 

(Circuit Court o£ Appeals, Sixth Circuit January 13, 1914.) 

Nos. 2120, 2121, 2145. 

1. Appeal and Ebroe (§ 843*) — Review — Moot Question?. 

When without fault of the appellee a situation has arisen by whlch the 
issues raised by an appeal hâve become moot, so making a décision by the 
appellate court thereon nugatory, that court need not, and ordinarlly will 
not, make such décision, and the rule is not altered by the fact that ques- 
tions of costs are involved. Upon the point whether questions presented 
are in fact moot, the court may satisfy itself, if necessary, by extrinsic 
évidence. 

[Ed. Note. — tor other cases, see Appeal and Error, Cent Dig. §§ 3331- 
3341; Dec. Dig. § 843.*] 

2. CouKTs (§ 366*) — Fedekal Courts — Authoeitt of State Décisions — Con- 

struction OF State Statutes. 

In construing a state statute a fédéral court Is bound by a décision of 
the highest court of the state construing a prier statute on the same sub- 
ject, which would logically and necessarily require a similar construction 
of the one under considération. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 95^957, 960-968 ; 
Dec. Dig. § 366.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468 ; Converse v. Stev?art, 
118 O. O. A. 215.] 

3. RaILROADS (§ 118*) — PUECHASE OF OONTBOLLINQ INTEEEST IN OtHEE COM- 

PANIES — MlCHlGAN StATUTE. 

Under Pub. Acts Mich. 1901, No. 30, whlch authorizes any railroad Com- 
pany to acquire by lease or purchase, by purchase of stock or otherwise as 
the parties may agrée, the road of another Company, said railroads not 
having the same terminal points and not being competing Unes, one rail- 
road Company of the state may lawfuUy purchase a majority of the stock 
of another for the purpose of acquiring the control and management of its 
road, where It Is not in compétition with Its own Une. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. § 375 ; Dec. Dig. 
§ 118.*] 

4. Railroads (§ 168*) — Moetgage — Validitt of Bond Issue. 

A mortgage by a railroad company to seeure bonds provided for an ad- 
ditional issue thereunder to a maximum amount to be used in the pur- 
chase or construction of extensions, branches, or spurs, etc., and such 
other purposes as the board of directors might deem calcul ated to increase 
the business and earning capaclty of the property. Held, that such pro- 
vision authorized the issuance of such bonds by the directors to be used 
in payment for a controUing interest in the stock of another company for 
the purpose of acquiring control of the Une of such company and operat- 
ing it in connection with its own. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. §§ 534, 535; Dec. 
Dig. § 168.*] 

6. Railroads (§ 186*) — Suit to Foeeclose Moetgage — Intervention — Dis- 
crétion OF Court. 

In a suit to foreclose a railroad mortgage, it is within the discrétion of 
the court to refuse permission to a bondholder to intervene for the purpose 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



4:14 211 FEDERAL REPORTER 

of raislng collatéral issues whlch would not otherwlse be coneluded by 
the foreclosure decree. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 615, 616; Dec. 
Dig. § 186.*] 

Appeals froro the Circuit Court of the United States for the East- 
^rn District of Michigan ; Henry M. Swan, Judge. 

Suit by the Knickerbocker Trust Company against the Détroit, To- 
iedo & Ironton Railroad Company. From two certain decrees and an 
order of confirmation entered on behalf of other interveners, Freder- 
ick J. Lisman and others appeal. Aiîirmed. 

The Détroit, Toledo & Ironton Railroad Company, whieh Is the successor 
of the Détroit Southern Railroad Company, was organized May 2, 1905, under 
the railroad laws of Michigan, the organization heing effected through the 
investment brokerage firm of Hollins & Co. Its main line extended from 
Ironton, Ohio, wliich is on the southern line of that state, in a generally north- 
erly direction through Dundee, Mlch., to Détroit. It owned ail of its main 
line except three small portions, over which it had trackage rights. On its 
organization it gave to the Knickerbocker Trust Company (hereafter called 
the Knickerbocker Company), as trustée, its so-called "Consolidated mortgage," 
securing items for which bonds of unquestioned validity to the extent of $4,- 
357,000 were immediately certified and Issued. Thls mortgage also provided 
for the issue of further bonds to the extent of $8,252,000, to be used for the 
pùrchase or construction of extensions, branches, or spurs, the improvement 
of certain terminais, the construction of a bridge or bridges across the Ohio 
river, and "the acquisition of additloual terminais, rolling stock and equip- 
ment, the construction of betterments and improvements, and such other pur- 
poses as the board of direetors of the rallway Company may deem calculated 
to increase the business and earnlng capacity of the property." Soon after 
this reorganization the railroad Company purchased, through the brokerage 
flrni of Rudolph Kleybolte & Co., for $5,000,000, a considérable majority of 
both the preferred and common stock of the Ann Arbor Railroad Company, a 
corporation likewise organized under the Michigan Railroad Laws, its road 
extending from Toledo, Ohio, in a generally northwesterly direction, through 
Dundee, Mich., to Frankfort in that state. To secure this pùrchase priée, 
as well as the additional sum of .$500,000 obtained through Kleybolte & Co., 
the Détroit, Toledo & Ironton issued its so-called collatéral trust notes, semi- 
annual iuterest coupon bearing, maturing December 1, 1908, in the amount of 
$5,500,000, securing thèse notes by pledge and deposit of the Ann Arbor stock, 
together with $5,000,000 of bonds issued under the Consolidated mortgage; 
this pledge being evidenced by a so-called collatéral trust agreement between 
the Détroit, Toledo & Ironton Railroad Company and the United States Mort- 
gage & Trust Company (hereafter called the United States Company), as 
trustée, which agreement contemplated the pùrchase of further amounts of 
Ann Arbor stock and the issue of collatéral trust notes therefor. By a sup- 
plementary arrangement, the lien of the Consolidated mortgage was made to 
extend to such equity in the pledged stock and bonds as might remain after 
the satisfaction of the collatéral trust notes. Since this purcliase the Détroit, 
Toledo & Ironton Railroad Company, through direetors elected by virtue of 
such stock ownership, bas operated and controUed the Ann Arbor road. 

The meritorious questions preseuted by this record concem the legality of 
this Ann Arbor pùrchase and the validity of the $5,000,000 of Consolidated 
bonds issued therefor. Underlying thls Consolidated mortgage were two mort- 
gages, one on the middle or Ohio Southern Division, under which about $4,- 
500,000 of bonds had been issued and were outstanding; the other, a new 
mortgage called "the gener'sl lien and divisional flrst mortgage," given by the 
Détroit, Toledo & Ironton Railroad Company to the New York Trust Com- 
pany, as trustée, whlch constituted a second mortgage upon the Middle Divi- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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slon and a flrst mortgage upon two other divisions. Under this latter mort- 
gage $4,253,000 of bonds were issued and outstanding. 

On February 1, 1908, tlie Knickerbocker Company flled its bill in the court 
below against tlie Détroit, Toledo & Ironton Rallroad Company, for the fore- 
closure of the Consolidated mortgage on account of nonpayment of semlannual 
interest, that day maturing upon the entire issue of $9,357,000; two receiv- 
ers were immedlately appointed, a third being later added upôn the applica- 
tion of the so-called Eamsey Committee, which represented the holdera of a 
considérable majority of the collatéral trust notes. Later Courtney, a pre- 
ferred stockholder in, and the Citizens' National Bank, of Springfleld, Ohio, 
a creditor of, the Détroit, Toledo & Ironton Rallroad Company, were allowed 
to Intervene ; their proceeding was Consolidated with the foreclosure suit, and 
the receivership extended to rallroad property alleged not to be embraced 
within the lien of the Consolidated mortgage. In December foUowing, the 
United States Company, under power of sale in the collatéral trust agreement, 
gave notice of sale at public auction of the Ann Arbor stock and the $5,000,000 
of Consolidated mortgage bonds. The proposed sale having been temporarily 
enjoined in a proceeding instituted in the Suprême Court of New York, by one 
Redmond, who assailed the validity of the Ann Arbor purchase and the $5,- 
000,000 bond issue, the rallroad recelvers then flled their pétition in the Con- 
solidated Mortgage foreclosure suit, calling attention to the contest over the 
validity of the $5,000,000 bond issue and the proposed auction sale in New 
York, and asking that the court below, which had jurisdiction of the res and 
of the persons interested, détermine the questions involved. Under this pro- 
ceeding the proposed sale of the pledged stock and bonds was restrained un- 
til further order. The United States Company immedlately obtalned permis- 
sion to intervene in the Consolidated mortgage foreclosure suit, and flled 
therein a pétition, setting up the conflicting claims concerning the validity of 
the Ann Arbor purchase and the issue of the mortgage bonds thereon, and 
praying that the trustee's title under the collatéral trust agreement be deter- 
mined, for permission to sell the pledged stocks under the power of sale in that 
agreement, for injunctlon and for gênerai relief. The Ramsey Committee in- 
tervened and asked relief simllar to that prayed by the United States Com- 
pany. This pétition of the trustée was immedlately followed by the flling, 
in the Consolidated mortgage foreclosure suit, of its dépendent bill, asking 
substantially the same relief as in the pétition mentioned. Appellants com- 
prise : First, the members of the investment brokerage flrm of F. J. Lisman 
& Co., who are owners of a considérable number of Consolidated mortgage 
bonds disconnected with the Ann Arbor purchase and certain Détroit, Toledo 
& Ironton preferred stock ; and, second, the members of the so-called King 
Committee, which represents holders of such preferred stock. Upon the flling 
of the recelvers' pétition appellants asked leave to intervene and file a cross- 
bill, making défendants thereto the Knickerbocker Company, the United States 
Company, HoUins & Co., and the Ramsey Committee. A few months later it 
flled in the Consolidated mortgage foreclosure suit a further Intervening pé- 
tition and dépendent blU, making défendants thereto (in addition to those 
named in the proposed cross-bill) the Détroit, Toledo & Ironton Rallroad Com- 
pany, the three rallroad recelvers, and the Ann Arbor Rallroad Company. 

In ail thèse proceedings by appellants the invalldity of the Ann Arbor pur- 
chase and the Consolidated mortgage bonds Issued therefor was asserted ; and 
in the later pleadings it was, among other thlngs, further alleged, in substance, 
that the Ann Arbor purchase was in pursuance of a fraudulent scheme be- 
tween the promoters of the reorganization, whereby Ann Arbor stock, which 
cost the promoters but $3,500,000, was sold, practically to themselves as di- 
reetors, for $5,000,000; that the default on the collatéral trust notes was 
brought about by collusion between HoUins & Co., the United States Company 
and the controlling power of the two rallroad companles. In the interest of a 
contemplated reorganization ; it belng alleged that a large amount of Ann 
Arbor funds available for the pavment of dividends on its stock, and which if 
paid would hâve prevented default, had been wrongfully loaned to HoUins & 
Co. ; aiso that the certification by the Knickerbocker Company of the $5,- 
000,000 Consolidated mortgage bonds was unlawful. Appellants asked that 
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the collatéral trust bond issue be declared invalid and not seeured by the Con- 
solidated niortgage; that Hollins & Co. be required to pay into court the 
value of certain stocks and bonds of tbe Détroit, Toledo & Ironton Kailroad 
Company, claimed to hâve been issued to that firm in connection with the re- 
organizatlon, and for other relief unnecessary to be stated. No formai leave 
was given appellants to file either the cross-blll or the dépendent bill, or to 
intervene in any of the proceedings connected with the foreclosure suits. Al- 
though not made défendants to the dépendent bill of the United States Com- 
pany, or to the intervening pétition of that company or of the Ramsey Com- 
mittee, appellants filed answers to both pétitions and entered appearance in 
the other proceeding, motion being made to strike the appearance and answers 
from the files. The Ramsey Committee and Knlckerliocker Company filed for- 
mal objections to appellants' flrst pétition to intervene and for leave to file 
cross-blll. Upon the filing of appellants' dépendent bill subpœna was Issued 
and order made for the appearance of nonresident défendants ; a similar or- 
der of appearance being made under the amendment to the former pétition for 
intervention' and cross-bill. Motions to set aside the order of appearance and 
to quash service were made by the United States Company and by the Ram- 
sey Committee, with respect at least to the dépendent bill. The Knicker- 
boeker Company demurred to that bill. Neither this demurrer nor either of 
the motions to which we hâve lately referred were, however, formally or spe- 
clfieally disposed of. Hollins & Co. seem never to hâve appeared generally, 
or even to hâve entered formai appearance, although they were recognized 
and heard by the court respecting certain of the proceedings. 

In the order of référence to the master to take proofs upon the Issues pre- 
sented in the pétition and dépendent bill of the United States Company, in 
which the sale of the pledged collatéral was asked, thèse issues, includlng the 
validity of the Ann Arbor purcliase and the bonds Issued thereon, appellants 
were "given an opportunlty, if they so elect, to appear before said master to 
submit évidence and proofs and be heard upon the question of the validity of 
said securities and of the pledge thereof as spécial interveners for that pur- 
pose only ; this order not to constitute them gênerai interveners, or to entitle 
them to be heard or to offer proofs on other issues or proceedings in this 
cause or in said dépendent cause," etc. Appellants unsuccessfuUy sought to 
hâve this order modifled or set aside, because the complète issues presented 
by their proposed interventions and pleadings were not referred, and because 
of a fear that the limited appearance, if availed of, would (unless otherwise 
ordered) pre.iudice them in their rights to be heard upon such further issues. 
They decllned to accept the opportunlty so given, and offered no proofs before 
the master in regard to any question ; but were heard by the court, both 
orally and by printed brief. In opposition to the validity of the securities and 
their pledge. A decree was accordingly made on September 27, 1910, under 
the dépendent bill of the United States Company, adjudglng the validity of 
the Ann Arbor purchase, of the Consolidated mortgage bonds issued thereon, 
of the collatéral trust note agreement, and of the supplemental collatéral 
trust agreement, and directing master's sale of the pledged securities ; and 
four days later decree was entered in the proceeding instituted in the Con- 
solidated mortgage foreclosure suit by the pétitions of the receivers and the 
United States Company, respectlvely, adjudging the regularity and validity of 
ail the proceedings and securities mentloned, and declaring ail holders of 
the $5,000,000 of bonds issued on the Ann Arbor purchase entitled to share 
ratably with ail other Consolidated mortgage bondholders ta the proceeds of 
the sale of the mortgaged properties. This latter decree contained no order 
of sale. Sale was had under the terms of the first-mentioned decree, and 
the pledged securities sold to the chairman of the Ramsey Committee, the 
Ann Arbor stocli being struck off at $2,000,000, and the $5,000,000 of Consoli- 
dated bonds at $500,000. 

From thèse two decrees and the order confirming the report of sale the 
appeals hère are taken. When taken, no decree or order of sale had been 
made in the Consolidated Mortgage foreclosure suit. The meritorious ques- 
tions raised by the appeal from the order of confirmation and argued hère, 
so far as they concern action since the decrees were i-endered, relate to the re- 
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fusai to postpone the sale or its confirmation pending appeal from the order 
of sale, and, generally, to an alleged gross Inadequacy of priée brought by 
the sale. In connection wlth the hearing upon thèse three appeals, there was 
also heard the motion of the Knickerbocker Company, the United States Com- 
pany, and the Kamsey Committee, to dlsmiss the appeals upon the ground 
that the questions raised thereby had become moot It appears, by the undis- 
puted showing in support of the motion, that since the decrees before us were 
rendered the entire Détroit, Toledo & Ironton Eailroad property, with an ex- 
ception hereafter stated, had been sold under foreclosures of the underlying 
mortgages, at priées barely sufflcient to take care of the obligations and cer- 
tlflcates of the reeeivers chargeable against the respective divisions, and the 
costs of foreclosure to date of sale, leaving nothlng for distribution among 
the holders of the underlying bonds, and of course nothing for the Consoli- 
dated mortgage bondholders. The exception stated is of 100 shares of stock 
of the Toledo Southern Railway Company and 1,014 shares of the preferred 
stock of the Ann Arbor Railroad Company, the combined value of both whlch 
stocks appears to be little, if anything, more than $50,000, vrhich amount 
is shown to be insufflclent to pay the trustee's fées and expenses and the 
costs of foreclosure of the Consolidated mortgage, to say nothing of reeeivers* 
certificates, issued by order of court to the amount of §245,000. 

Paskus, Cohen & Gordon, of New York City, and Doyle & Lewis, of 
Toledo, Ohio (John H. Doyle, of Toledo, Ohio, of counsel), for appel- 
lants. 

Davies, Stone & Auerbach, of New York City (Charles E. Hotchkiss, 
of New York City, Léo M. Butzel, of Détroit, Mich., and Harold C. 
McCollom, of New York City, of counsel), for appellees Knickerbocker 
Trust Co. and others 

Alexander L. Smith, of Toledo, Ohio, and F. Kingsbury Curtis and 
Irving M. Dittenhoefer, both of New York City, for appellees United 
States Mortgage & Trust Co. and another. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). [1] 
The rule is well settled that an appellate court need not, and ordinarily 
will not, décide a question purely moot ; that is to say, when, without the 
fault of the appellees, a situation bas arisen by which the issues raised 
by the appeal hâve become dead, so making a décision by the appellate 
court thereon nugatory Upon the point whether the questions pre- 
sented are in fact moot, the court may satisfy itself, if necessary, by 
extrinsic évidence. Mills v. Green, 159 U. S. 651, 16 Sup. Ct. 132, 40 
L. Ed. 293; Jones v. Montagne, 194 U. S. 147, 24 Sup. Ct. 611, 48 L. 
Ed. 913; Richardson v. McChesney, 218 U. S. 487, 31 Sup. Ct. 43, 54 
L. Ed. 1121; Buck Stove, etc., Co. v. American Fédération of Labor, 
219 U. S. 581, 31 Sup. Ct. 472, 55 L. Ed. 345 ; Gompers v. Buck Stove, 
etc., Co., 221 U. S. 418, 451, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. 
(N. S.) 874; Meyers v. Cheesman (C. C. A. 6) 174 Fed. 783, 785, 98 
C. C. A. 491. The fact that questions of costs are involved does not 
alter the rule as to the dismissal of moot questions. Wingert v. First 
National Bank, 223 U. S. 670, 672, 32 Sup. Ct. 391, 56 L. Ed. 605. 
The appeal from the order confirming the master's report of sale of the 
stock and bonds pledged under the collatéral trust agreement properly 
brings up for review only matters occurring since the decree appealed 
from. Every proceeding prior to those decrees may be reviewed, if at 
211 F.— 27 
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ail, only under the appeals therefrom, which are still pending and are 
now before us. Sage v. Railroad Co., 96 U. S. 712, 714, 24 L. Ed. 
641. It is apparent that by the foreclosures of the underlying mort- 
gages, for which appellees are not shown to be in any wise responsible, 
the criticisms upon the action of the court since the decrees were ren- 
dered hâve become moot. This is so because it is clear that a resale 
could not bring a sufficient price to leave anything applicable to appel- 
lants' securities under the supplementary lien of the consolidated mort- 
gage. The value of the pledged bonds has been wiped out. If the 
Ann Arbor Railroad purchase was invalid, appellants are not concerned 
with the price brought on the trustee's sale of the Ann Arbor stock. 
If the Ann Arbor Railroad purchase is valid, appellants are not hurt 
by the low price brought or by the time of sale ; for, although it may 
well be that the conditions imposed by the order of sale respecting the 
qualifications of bidders and the advantage given to some of the ap- 
pellees, as well as the pending contest over the vaHdity of the Ann Ar- 
bor purchase, would naturally tend to prevent substantial compétition, 
and thus depress the sale price, yet there is no substantial évidence even 
tending to show that under the most favorable conditions possible the 
Ann Arbor stocks could be made to bring, either when sold or now, 
more than the $5,000,000 plus interest for which they were originally 
pledged, and so the appeal from the order of coniirmation (No. 2145) 
should be dismissed. 

The same considérations would naturally lead to a dismissal of the 
appeals from the two decrees, unless appellants' suggestion is well made 
that such dismissal, resulting in an adjudication of the meritorious 
questions of the validity of the Ann Arbor Railroad purchase and of 
the mortgage bonds issued therefor, might préjudice appellants m case 
of action against the Knickerbocker Company for unlawfully certify- 
ing bonds issued on account of the Ann Arbor purchase, or against 
certain others of the appellees on account of alleged misconduct con- 
nected with such railroad purchase or the defaults under the consoli- 
dated mortgage and the collatéral trust agreement. We are not pre- 
pared to say that such dismissal might not hâve the effect stated ; and 
so, without deciding that question, and without indicating an opinion 
whether or not the record tends to disclose basis for such suggested 
actions, we proceed to consider the meritorious questions last stated. 

[3] In approaching this question we must assume that the purchase 
of the stock of the Ann Arbor Railroad was intended as a means of 
obtaining the control, opération, and practical ownership of that road, 
so far as such railroad ownership can resuit from ownership of a sub- 
stantial majority of its stock, and the conséquent ability to direct the 
railroad's afEairs. Such is affirmatively shown to hâve been the in- 
tent of both parties to the purchase and sale, and such was the immé- 
diate and continued effect of the purchase. We, therefore, need not 
consider questions relating to mère stock purchase, not made and in- 
tended as a means of railroad purchase, control, and opération. In 
the absence of charter or other statutory provision therefor, the pur- 
chase in question would not be valid. Penn. Co. v. St. Louis, Alton 
Elec. R. Ce, 118 U. S. 290, 309, 6 Sup. Ct. 1094, 30 L. Ed. 83. The 
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authority for the purchase relied upon by appellees is A,ct No. 30 of 
the Public Acts of Michigan of 1901 (page 50), which we cite in the. 
margin.^ The Suprême Court of Michigan has not construed this par- 
ticular statute. That court has, however, in the case of Dewey v. To- 
ledo, A. A. & N. M. Ry. Co., 91 Mich. 351, 51 N. W. 1063, construed 
the earlier statute of 1873 (How. Stat. § 3403, 2 Comp. Laws Mich. 
1897, § 6328), relating to the same gênerai subject-matter. The earlier 
statute, the first section of which we also cite in the margin,^ provided 

1 "(No. 30.) An act to authorize any railroad company now organized or 
that may hereafter be organized under the laws of this state, to sell, lease 
and, convey its property and franchises to any other railroad company, whether 
organized wlthin or without this state ; and to acqulre by lease or purchase 
from the owner of any other railroad such road or any part or portion there- 
of, whether loeated wlthin or without this state, together with the rights and 
franchises connected therewith; and to provide for securing payment there- 
for ; and to repeal act number one hundred two of the session laws of elghteen 
hundred ninety-three. 

"The People of the State of Michigan enact: Section 1. It shall be lawful 
for any railroad company organized, or that may be organized, under the 
laws of this state, to sell, lease and convey its road, together with the rights 
and franchises connected therewith, or any part or portion thereof, to any 
other railroad company, whether organized wlthin or without this state ; and 
to acquire by lease or purchase from the owner of any other railroad such 
road, together with the rights and franchises connected therewith, or any 
part or portion thereof, whether loeated wlthin or without this state ; and for 
the railroad company so purchasiog or leasing to acquire and use such road 
rights and franchises by purchase of the stock, or otherwise, as may be agreed 
betvveen the parties interested, said railroads not having the same terminal 
points, and not being competing Unes: Provided, that the stockholders own- 
ing a majorlty of the stock of said companies shall consent thereto: And pro- 
vided further, that the company so purchasing or leasing shall hold and op- 
erate such road and said property and franchises subject to ail the duties 
and obligations and with ail the rights and privilèges prescribed by the gên- 
erai railroad laws of this state. 

"Sec. 2. The railroad company purchasing or leasing by virtue bf this act 
may issue its bonds, secured by trust deed or mortgage, upon its pi-operty, 
rights and franchises, including the property and rights thus acquired, to 
make payment therefor ; and such trust deed or mortgage shall hâve the ef- 
fect of a purchase-money security: Provided, that nothing hereln contained 
shall préjudice the rights of pre-existing creditors of the corporation from 
which such property and rights are purehased or leased. 

"Sec. 3. Act number one hundred and two of the session laws of elghteen 
hundred ninety-three and ail acts and parts of acts in anywise contravenlng 
the provisions of this act are hereby repealed. 

"This act is ordered to take immédiate effect. Approved March 28, 1901." 

s "(6328) Section 1. The People of the State of Michigan enact, that it 
shall be lawful for any railroad company in this state which shall hâve en- 
tered, in good faith, upon the work of constructing its road, and shall hâve 
become unable to complète the construction of the same or any part thereof, 
to sell, and convey the whole or any part of its road so partially completed, 
together with the rights and franchises connected therewith, to any other 
railroad company or corporation of this state not having the same terminal 
points and not being a competing Une: Provided, that at any gênerai or 
spécial meeting duly called for that purpose the stockholders carrying [own- 
ing] two-thirds of the stock of said company shall consent thereto: And pro- 
vided further, that the company or corporation so purchasing shall hold such 
property and franchises, subject to ail the obligations and duties, and with 
ail the rights and privilèges prescribed by the gênerai railroad law of this 
Btate." 
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for the sale pf the property and franchises of railroad companies, but 
.limited the provision to uncompleted roads. 

[2] The Dewey Case was a suit upon a note given for the purchase 
of the controlling stock of ahother railroad company. It was there 
expressly held that the sale of the stock of this other road to the To- 
ledo, Ann Arbor & Grand Trunk Railway Company (the predecessor 
of the défendant in that case and of the présent Ann Arbor Railroad) 
was authorized by the statute of 1873 (Laws 1873, No. 190). If the 
case before us involved the construction of the statute of 1873 we 
should be bound to accept the construction placed upon it by the Michi- 
gan Suprême Court, even though similar statutes of other states may 
hâve been differently construed by the highest courts of those states. 
Maiorano v. B. & O.^ R. R. Co., 213 U. S. 268, 29 Sup. Ct. 424, 53 L. 
Ed. 792 ; Audas v. Highland Und & Bldg. Co. (C. C. A. 6th Cir.) 205 
Fed. 862, 863, and cases there cited. It is true that the statute of 
1873 is not before us, but if it is clear that the construction placed upon 
that statute would logically and necessarily involve a similar construc- 
tion of the statute of 1901, we should equally feel bound by the con- 
struction of the earlier statute adopted by the highest court of that 
State. Such is the rule respecting the construction of constitutional 
provisions (O'Brien v. Wheelock [C. C. A. 7th Cir.] 95 Fed. 883, 905, 
37 C. C. A. 309, opinion by Mr. Justice Harlan ; Gt. Southern Hôtel 
Co. v. Jones, 193 U. S. 532, 547, 24 Sup. Ct. 576, 48 L. Ed. 778) ; and 
we think it equally applies to statutory construction. The statute of 
1901 much more naturally suggests the législative intent attributed in 
the Dewey Case to the 1873 statute than did that earlier statute. The 
statute of 1873 applied only to uncompleted roads, the later statute 
contains no such limitation, but extends to "any railroad company that 
may be organized"; the earlier statute made no provision for stock 
purchase, the later statute expressly provides for acquisition and use 
of the road, its rights and franchises "by purchase of the stock, or 
otherwise, as may be agreed upon by the parties interested" ; the stat- 
ute of 1873 required the consent of two-thirds of the stockholders of 
the selling road "at any gênerai or spécial meeting duly called for that 
purpose" ; the act of 1901 provides only that "the stockholders own- 
ing a majority of the stock of said companies shall consent thereto." 
We entertain no reasonable doubt that the Suprême Court of Michi- 
gan would construe the statute of 1901 fully as liberally as it con- 
strued the act of 1873. It is true that the action in the Dewey Case 
was against the maker of the purchase price note, and that the court 
gave, as an additional reason for its affirmance of the judgment be- 
low, that the contract had been completely executed, and so the dé- 
fense of ultra vires was not available. But while it is true that a state 
décision, in order to be binding upon the fédéral courts, must be "based 
alone upon the statute construed" (Adelbert Collège v. Wabash R. R. 
Co. [C. C. A. 6th Cir.] 171 Fed. 805, 96 C. C. A. 465, 17 Ann. Cas. 
1204, and cases there cited), we know of no rule which dénies conclusive 
effect to an express and definite construction of a state statute, f rom the 
mère f act that an additional and wholly independent reason was given 
for sustaining the judgment under review. Moreover, the construe- 
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don of the statute of 1873 was the utterance of the highest court of 
the State concerning the public policy of the state as declared by that 
statute ; and we do not feel at liberty to disregard that construction. 
See Union Ry. Co. v. Illinois Central R. R. Co. (C. C. A. 6th Cir.) 207 
Fed. 745, 750; also Zacher v. Fidelity Trust, etc., Co. (C. C. A. 6th 
Cir.) 106 Fed. 593, 599, 45 C. C. A. 480. 

But were the ruie respecting the décision of the state court otherwise 
than we hâve stated, the passage by the Législature of the more ex- 
plicit act of 1901, nine years after the décision of the Dewey Case, 
and presumably with knowledge of that décision, is compelling évidence 
of the législative intent that the pertinent provisions of the later stat- 
ute should be similarly construed ; and it is common knowledge that 
more than one important railroad in Michigan has for many years been 
controlled through stock ownership by another railroad, and without 
apparent objection by the state authorities. We see no merit in the 
contentions that the statute authorizes such stock ownership only in 
aid of a prior acquisition of the physical property of the road, or that 
it imperatively requires either ownership of the entire stock or cor- 
porate action on the part of the selling company, 

We may add that we think the title of the act of 1901 broad enough 
to sustain the construction we hâve put upon it. The two railroads 
are apparently within the purview of the statute of 1901. They hâve 
not the same terminal points, the southern terminus of the Détroit, 
Toledo & fronton being on the Ohio river, its northern at Détroit, on 
the eastern shore of Michigan ; the southern terminus of the Ann Ar- 
bor is at Toledo, its northern on the western shore of Michigan. The 
Détroit, Toledo & fronton crosses the state line about 30 miles west 
of Toledo, taking a circuit oi about 50 miles to reach Dundee (which 
is 30 miles or so north of Toledo), from which crossing the two roads 
run nearly at right angles to each other. The fact that the Détroit, 
Toledo & fronton holds the portion of its line from Tecumseh to Dun- 
dee by terminable lease is not controlling. They are not in a proper 
sensé competing roads; through the railroad connection at Dundee 
and the Ann Arbor ferry system at Frankfort a continuous line is 
formed between the Ohio river and the territory of the upper Great 
Lakes, a distance of over 600 miles, thus joining the south-bound 
transportation of northern iron ore with the north-bound carriage of 
southern coal. The only portions of the two roads permitting even a 
semblance of local compétition is the part of the Ann Arbor between 
Toledo and Dundee and the portion of the Détroit, Toledo & Ironton 
between that place and the Michigan-Ohio line. But Dundee is not a 
terminal, it is a junction ; and, in view of the network of railroads in 
the space inclosed by thèse portions of the two roads in question, Con- 
necting with both Toledo and Détroit, this compétition would seem 
practically negligible. Such portions become in fact, as related to the 
main or through line, merely locals or branches. L. & N. Ry. Co. v. 
Kentucky, 161 U. S. at page 687, and foUowing, 16 Sup. Ct. 714, 40 
L. Ed. 849. 

It is urged that this railroad purchase contravenes section 2 of ar- 
ticle 19a of the Constitution of 1850, then in force, which requires at 
least 60 days notice of proposed railroad consolidation to be given to 
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ail stockholders. The roads were never in fact consolidated, and there 
is nothing in the record action which indicates an intention to consoli- 
date. 

We conclude that the Ann Arbor purchase was authorized by the 
Michigan statute. We see nothing opposed to this conclusion in 
Mackintosh v. Flint & Père Marquette R. R. Co. (C. C.) 34 Fed._ 582, 
decided previous to the enactment of any Michigan statute providing 
for the purchase by one railroad of the completed road of another Com- 
pany. 

The Ann Arbor purchase being authorized, the Détroit, Toledo & 
Ironton obviously had power to issue its mortgage bonds therefor, the 
statute giving the purchasing railroad express authority to — 

"Issue its bonds, secured by trust deed or mortgage, upon Its railroad property, 
riglits and franchises, Includlng the property and rights thus aequired." 

Such was precisely the course taken. The issuing, as a convenient 
method of financing, of collatéral trust notes secured by the mortgage 
bonds and the purchased stock was not a departure f rom the statutory 
permission. 

[4] Were the bonds in question properly securable under the con- 
solidated trust mortgage? That instrument provided for issuing, to 
the maximum of $8,252,000, mortgage bonds, whose proceeds should 
be used — 

"only for or In aid of the purchase or construction of extensions, branches 
or spurs, to the existlng System of the railway company, the improvement of 
the terminais at Toledo or elsewhere upon the Unes of the railway company, 
the construction of a bridge or bridges across the Ohio river * * * the 
construction of * * * extensions In the state of Kentucky or West Vir- 
ginia or both » * * the acquisition of additional terminais * » * and 
such other purposes as the board of directors of the railway company may 
deem calculated permanently to increase the business and earniug capacity 
of the property." 

There is hère no express authority for issuing bonds to pay for the 
purchase of railroad stocks; but if we hâve correctly interpreted the 
Ann Arbor purchase as one of a railroad property, for opération as 
such, the issue of the consolidated mortgage bonds would seem to be 
included in the broad terms "such other purposes as the board of direc- 
tors of the railway company may deem calculated permanently to in- 
crease the business and earning capacity of the property," unless for- 
bidden (as appellants contend) by the rule of ejusdem generis, on the 
ground that the Ann Arbor purchase is not of the same class as those 
which had previously been specifically enumerated. But assuming, as 
we must, that the Ann Arbor purchase was a railroad purchase, for 
purposes of railway opération, and that the railway directors did in 
fact, as shown by their resolution, deem such purchase "calculated per- 
manently to increase the business and earning capacity of the property," 
such purchase would seem to be of the same broad gênerai class as ex- 
tensions to the existing system, improvement and acquisition of ter- 
minais, construction of bridges across the Ohio river (which would be 
an extension), or extensions in Kentucky and West Virginia. In our 
opinion, the issuing of the mortgage bonds in question was fairly au- 
, thorized by the mortgage. Thèse views as to the validity of the mort- 
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gage bonds relieve us from considering many interesting questions dis- 
cussed by both parties. 

In reaching the conclusion that the bonds issued upon the Ann Arbor 
purchase were validly secured by the Consolidated mortgage, we of 
course bave not considered the charge of alleged fraud as afïecting the 
vaHdity of the Ann Arbor purchase, because no satisfactory proof 
thereof has been made. Nor can appellants be heard to complain that 
the court below made its décision in the absence of such testimony, 
because appellants declined the permission given to présent such proof 
as might be desired touching the invalidity of the bond issue as secur- 
ed by the Consolidated Mortgage ; and this permission was not limited 
to the présentation of the questions of law arising out oï the statute, 
the mortgage and record action, individually or corporate, but must be 
held to hâve extended to ail testimony, oral or otherwise, tending to 
establish the invalidity of the bond issue. 

[5] We think also that the court was not bound to permit appel- 
lants, as a matter of right, to intervene generally for the purpose of 
trying out the question of liability of Hollins & Co. to account for 
railroad stocks acquired in connection with the reorganization, or the 
liability of that firm or others for profits on the Ann Arbor purchase, 
or for damages on account of defaults suffered under the, mortgage 
and collatéral trust agreement. Thèse issues were collatéral to the 
foreclosure suits, and were not concluded by the decrees made. The 
court was vested with a certain amount of discrétion in determining 
whether to permit intervention for the purposes stated ; this discrétion 
does not appear to bave been improvidently exercised, and no appeal 
lies from the action complained of . Crédits Commutation Co. v. Unit- 
ed States, 177 U. S. 311, 314, 20 Sup. Ct. 636, 44 L. Ed. 782; Toledo, 
St. h. & K. C. R. R. Co. V. Continental Trust Co. (C. C. A. 6th Cir.) 
95 Fed. 497, 535, 36 C. C. A. 155. So far as concerns the effect of the 
alleged collusive defaults upon the right to decree of foreclosure and 
sale, it is apparent that when the decree was made the time had actual- 
ly come, rightly or wrongly, when the sale should be no longer de- 
layed. Indeed questions relating to the time of sale and restrictions up- 
on bidding (as well as the practical application of the damages claimed 
from Hollins & Co. against the value of their Détroit, Toledo & Iron- 
ton bonds and stock) hâve become moot, so far as this présent litiga- 
tion is concerned, through the foreclosure- of the underlying mortgages ; 
and it cannot rightfully be claimed that the court's refusai to permit 
appellants to intervene, or its delay in rejecting their persistent efforts 
to that end, are responsable for their failure to realize on their secu- 
rities. 

The decrees in Nos. 2120 and 2121 are accordingly affirmed, with 
costs. The appeal from the order of confirmation in No. 2145 is dis- 
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TEIPP V. MITSCHRICH. 

(Circuit Court of Appeals, Elglith Circuit. January 26, 1914.) 

No. 39S2. 

(Syllabus by the Court.) 

1. Bankeuptct (§ 170*) — Re-Examination or Attornet's Fee — Issues. 

In a proceeding by a trustée in banliruptcy against an attorney for a 
re-examination of the latter's fee, prosecuted under section 60d of the 
Banlcruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Oomp. St. 
1901, p. 3446]), the question in limlne is wliether tlie debtor, in making 
tlie transfer to the attorney, was actlng in contemplation of the filing of 
a bankruptcy pétition by or against him. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 267, 271; 
Dec. Dig. § 170.*] 

2. Bankruptcy (§ 288*) — Re-Examination or Attoeney's Fee — Summaet 

PBOCEBDINGS — JUBISDICTION. 

If the contract with the attorney was not made by the debtor in con- 
templation of bankruptcy proceedings, the case is not within section 60d 
of the Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 562 (TJ. S. Comp. 
St. 1901, p. 3446), and tliere is no jurisdiction to proceed summarily. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447 ; Dec. Dig. 
§ 288.*] 

8. Bankruptcy (§ 288*) — Re-Bxamination op Attorney's Fee — Jobisdiction. 

If made in contemplation of such proceedings, the bankruptcy court Is 
by section 60d of the Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 
562 (U. S. Comp, St. 1901, p. 3446), authorizcd to proceed summarily, but 
upon due notice, to détermine to what extent, if any, tlie fee is excessive 
or, indeed, allowable at ail. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. i 447; Dec. 
Dig. § 288.*] 

4. Bankruptcy (§ 170*) — Rb-Examination of Attokney's Fee — "In Contem- 

plation OP THE Filing of a Pétition by ok Against Him." 

The words "in contemplation of the flling of a pétition by or against 
him" do not mean simply the consclousness by the debtor of a fiuancial 
condition enabling him to file, or subjecting him to, such a pétition, but 
such must hâve been of influence in the transfer of property or luoney 
wlilch is being questloned under tliis section. There must be some rela- 
tion, of cause and elïect, between the knowledge of his condition and the 
transaction with the attorney. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 267, 271; 
Dec. Dig. § 170.*] 

5. Bankruptcy (§ 170*) — Bb-Examination of Attorney's Fee — Matteks 

considebed. 

Whether, in maklng the transfer to the attorney, a purpose germane to 
the question of bankruptcy proceedings existed is to be ascertained either 
by direct testimouy as to vi'hat the debtor said in maklng the transfer, or, 
in the absence of thèse, by the circumstances surroundlng the transfer and, 
among other circumstances, the character of the services contracted for. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 267, 271; 
Dec. Dig. i 170.*] 

6. Bankruptcy (§ 170*) — Re-Examination of Attoeney's Fee — Nature os 

Attoeney's Services. 

If the case turn upon the latter, the service must be of a kind relevant 
to the matter of bankruptcy, not one wMch would be necessary and proper 

•For other cases see Bame topic & § number in Dec. & Am. Di£s. 1907 to da,te, & Rep'r Indexe» 
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In the ordinary course of business, whether bankruptcy was to supervene 
or net. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 267, 271; 
Dec. Dig. § 170.*] 

7. Bankruptcy (§ 170*) — Re-Examination or Attoeney's Fee — Conteact in 

Contemplation of Banketjptct. 

A contraet by the debtor, three days after a flre, with an attorney to 
collect Insurance policies held on a stock of goods destroyed and upon 
which liability was being questioned by the Insurance companies, is a pro- 
ceeding In the usual course of business havlng no necessary relationship 
to bankruptcy, and such a contraet cannot of Itself justify the conclusion 
that it was made in contemplation of the flling of a bankruptcy pétition 
either by or against the debtor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 267, 271; 
Dec. Dlg. § 170.*] 

8. Bankeuptct (§ 170*) — Re-Examination of Attoeney's Fee — Conteact in 

Contemplation op Bankruptcy. 

The additlonal fact that five days after the transfer certain creditors 
filed proceedlngs in bankruptcy against the debtor does not of itself ralse 
the presumption that the debtor in making the transfer, was actlng in 
contemplation of bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 267, 271; 
Dec. Dig. § 170.*] 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

Pétition by Harry F. Tripp, trustée in bankruptcy for the estate 
of S. C. English, bankrupt, praying a re-examination of a fee received 
by Charles Mitschrich. The court reversed the action of the référée, 
holding that he had jurisdiction and that the fee was excessive, and the 
trustée appeals. Affirmed. 

C. H. Nicholas and R. A. Lyle, both of Oklahoma City, 0kl., R. L. 
Spencer and John C. Landis, Jr., both of St. Joseph, Mo., and L. M. 
Gensman, of Lawton, Okl., for appellant. 

Charles Mitschrich, of Lawton, Okl, pro se, and Ames, Chambers, 
Lowe & Richardson, of Oklahoma City, Okl., for appellee. 

Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

POPE, District Judge. One S. C. English was'a merchant at Law- 
ton, Okl. On December 20, 1910, his stock of merchandise was de- 
stroyed by fire. On December 23, 1910, he entered into a written con- 
traet with the appellee, Mitschrich, an attorney at law, to represent him 
in collecting the fire insurance on the destroyed stock. This Insur- 
ance aggregated between $16,000 and $20,000, distribut ed among some 
eight companies. The contraet allowed the attorney 30 per cent, of 
the amount collected if without suit and 50 per cent, of ail claims col- 
lected by suit, and gave a lien upon the proceeds for the fee. The 
percentage allowed the appellee was within the limits prescribed by the 
Oklahoma statute regUlating contingent fées. 

On December 28, 1910, and thus five days after the making of this 
contraet, certain creditors filed a pétition in bankruptcy against Eng- 

*For otDer cases see lame topic & i numbsb in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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lish. This pétition was demurred to by him, the demurrer sustained, 
an amended pétition filed, and an adjudication against him finally made 
on this last pétition on April 7, 1911. Meanwhile, and between Janu- 
ary 20, 1911, and February 20, 1911, Mitschrich made settlement on 
behalf of English with varions insurance companies retaining under 
his contract 30 per cent., amounting to $4,805.88, as compensation; 
the balance going to Enghsh. On September 22, 1911, the appellant, 
Tripp, who had been appointed trustée in bankruptcy, filed a pétition 
before the référée setting forth that the fee received by Mitschrich 
was excessive and praying a re-examination of it by the référée under 
section 60d of the Bankruptcy Act. Mitschrich was served personally 
with a copy of this order and filed an answer objecting to the juris- 
diction of the court to proceed in the matter and further setting up 
his contract with EngHsh under which he claimed a lien for the amount 
held by him. The answer asserts that at the time that he entered intc 
the contract with English he had no knowledge of the. financial condi- 
tion of English and denied that the contract was in contemplation of 
bankruptcy or for services rendered or to be rendered in connection 
with such proceedings. The référée held that the matter was within 
his jurisdiction and that the fee, so far as it exceeded $1,600, was ex- 
cessive. Thereupon, upon pétition for review, the court reversed the 
action of the référée, holding that there was no jurisdiction and dis- 
missing the pétition without préjudice to a suit at law or in equity by 
the trustée against Mitschrich. ■ From this the trustée has appealed. 

[1-3] We are of opinion that, unless the case be within section 60d, 
the matter asserted by the trustée against the appellee constituted a 
controversy in which the latter was claiming adversely and in whicTi he 
was entitled to hâve his rights tested by plenary proceedings. Such 
rights as he asserted were under an instrument purporting to give a 
lien. This antedated by some five days the filing of the bankruptcy pro- 
ceeding and preceded the adjudication some three or four months. 
Neither the bankrupt nor his trustée ever had possession of the money 
in dispute. It passed direct from third parties, the insurance compa- 
nies, to the attorney some months before the adjudication and the 
appointment of the trustée. The case was therefore one of an adverse 
elaim and could not be reached summarily, save by virtue of some spé- 
cial provision of statute. In re Rathman, 183 Fed. 913, 920, 106 C. 
C. A. 253. To this end section 60d is invoked by the trustée. It is as 
f ollows : 

"If a debtor shall, dlrectly or Indirectly, In contemplation of the filing of 
a pétition by or against him, pay money or transfer property to an attorney 
and counselor at law, soUcltor In equity, or proctor in admiralty for services 
to be rendered, the transaction shall be re-examined by the court on pétition 
of the trustée or any créditer and shall only be held valid to the extent of a 
reasonable amount to be determined by the court, and the excess may be re- 
covered by the trustée for the beneflt of the estate." 

Since In re Wood & Henderson, 210 U. S. 246, 28 Sup. Ct. 621, 52 
L. Ed. 1046, it is of course settled that this section justifies summary 
proceedings and a readjustment of the compensation of the attorney 
where the facts présent a case within its terms. But that décision is 
specifically limited to cases where the debtor acts in contemplation of 
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bankruptcy. It is there said (210 U. S. 258, 28 Sup. Ct. 626, 52 h. Ed. 
1046): 

"This section In effect confers a spécial jurisdictlon in a bankruptcy pro- 
ceedlng ; it is only available wlien property lias been transferred in contem- 
plation of the flling of a pétition in bankruptcy." 

If English, therefore, in transferring property to Mitschrich was 
doing so in contemplation of a proceeding in bankruptcy, the case is 
within section 60d and remediable by sum-mary proceedings, otherwise 
not. Thus the matter even at the threshold is one of f act. The référée 
held that what was done was in contemplation of a bankruptcy pro- 
ceeding. The trial judge thought otherwise. Upon familiar principles 
of appellate procédure, unless this latter conclusion be found manifest- 
ly wrong upon the facts or clearly erroneous upon the law, the décision 
must be upheld. 

[4] This involves a considération of what is meant by the words 
"in contemplation of the filing of a pétition by or against him," as used 
in section 60d, and, this being settled, there is the further considéra- 
tion of whether the act of the bankrupt herein involved was in such 
contemplation. 

The words "in contemplation of bankruptcy" refer to the state of 
mind of the debtor, not of the attorney. This results from an even 
casual reading of the section. But what is meant by contemplation? 
We are of opinion that as hère used it means more than a simple con- 
sciousness of insolvency. As was said by Patteson, J., in Morgan v. 
Brundrett, 5 Barn. & Adolph. 297, cited in Jones v. Howland, 8 Metc. 
(Mass.) 377, 41 Am. Dec. 525 : "A man may be insolvent and yet not 
contempla te bankruptcy." And in. Buckingham v. McLean, 13 How. 
151, 167 (14 L. Ed. 90): "He may contemplate insolvency and the 
breaking up of his business and yet not contemplate bankruptcy." Con- 
templation thus means more than the knowledge that a bankruptcy 
proceeding either by or against the debtor is impending. It means that 
in making the transfer the debtor is influenced by the possibility or im- 
minence of such a proceeding. There must be some relation as of 
cause and effect between knowledge of his condition and the transfer. 
The latter must to some extent at least be attributable to his financial 
condition. This may be illustrated by gifts in contemplation of death. 
Such are not simply gifts made in light of the possibility that one 
may soon die. They are made because of a consciousness of this fact. 
In the case both of contemplation of death and in contemplation of 
bankruptcy proceedings, the possibility in each case must be upon the 
mind as an élément leading to the resuit, to wit, the transfer. In a 
case under section 60d the debtor must of course be confronted with 
the possibihty of a bankruptcy proceeding. But there must be more. 
There must be a transfer induced at least to some extent by such a 
situation. This is considered in Hayden v. Chemical National Bank, 
84 Fed. 876, 28 C. C. A. 550. There, in dealing with the phrase "con^ 
templation of insolvency," the court says : 

"A bank or a business eoncem may be considered to be acting in contempla- 
tion of insolvency when, In making some disposition of Its assets, It Is actuated 
by its knowledge ol Its insolvency. • • • An act done by a corporation in 
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the ordlnary and usual course of business, uninfluenced by the state of Its af- 
faira, cannot be said to hâve been done in contemplation of insolvency." 

See, also, Jones v. Howland and Buckingham v. McLean, each cited 
supra. 

[5] With this as the meaning of section 60d, there simply remains 
for détermination in a given case whether this state of mind existed 
and actuated in the transfer involved. In ascertaining such, as in de- 
termining ail human motive, we enter upon a domain where circum- 
stances must usually be relied upon for enlightenment. True, the ex- 
press statement of the party in making the transfer may afford direct 
évidence of the actuating thought. But more ordinarily this is to be 
ascertained from the surrounding circumstances. Or in still other 
cases it is to be determined by reasoning back from what he did to 
what he must bave had in mind in so doing. 

[6] It is in this latter aspect that the nature of the services to be 
rendered by the attorney under section 60 (a matter considerably treat- 
ed in the authorities) becomes material. If what is done is the resuit 
of a contemplation of bankruptcy proceedings, it is immaterial to the 
question of jurisdiction what the nature of the services contracted for 
may be. Section 60 does net define thèse, and any character of légal 
service is re-examinable, provided, always, that the transfer providing 
for it is made in contemplation of bankruptcy proceedings. Of course 
we must at this point distinguish between what is re-examinable and 
what is allowable. The former relates to jurisdiction; the latter as- 
sumes jurisdiction and inquires what is a proper charge. We are deal- 
ing at the présent moment with the jurisdictional question. In deter- 
mining this, as bas been pointed out, the character of the service is 
for considération in order to détermine whether the matter is one of 
summary jurisdiction. But the nature of the service is after ail a sec- 
ondary matter. The intent is the primary one. The considérations 
entering into a détermination of this may perhaps be best stated by 
way of illustration. In a transfer made, by its terms, for services to 
be rendered in a voluntary proceeding which the debtor expects to 
bring, the transaction is clearly re-examinable and thus within the sum- 
mary jurisdiction of section 60d ; and this because the intent is prés- 
ent as shown by the very nature of the services contracted for. It is 
equally clear that, where a transfer is made in considération of services 
in defending a bankruptcy proceeding which the debtor expects against 
him, the transfer is examinable in the summary manner prescribed by 
section 60d, and this likewise for the reason that the nature of the serv- 
ices contracted for conclusively shows that they are contracted for in 
contemplation of insolvency. But suppose we hâve a case where the 
contract upon its face is for services apparently disconnected with any 
appréhension of bankruptcy proceedings, as, for instance, a contract 
to défend the debtor for murder. Such a contract would prima f acie 
not be in contemplation of bankruptcy proceedings, for the latter bave 
no association with murder, which is a personal, not a business, afïair. 
Such a transfer would thus, unless more be proved, not be re-examina- 
ble under section 60d. But suppose part of the service, cûntrary to the 
terms of the written contract, was in fact to be in connection with the 
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bankruptcy proceeding. Or suppose such a contract were a mère cloak 
under which, pretending to pay an attorney a large sum for a fee in 
a murder case, there was concealed an arrangement by which only a 
part of this was to go for such services but the remainder was to be 
held for the uses of the debtor and paid over to him in fraud of the 
apprehended bankruptcy proceedings. Would not such a case be with- 
in section 60d? We think so, and this for the reason that, while the 
transf er upon its face was for services not within section 60d, still the 
arrangement after ail was in contemplation of and with a view to cir- 
cumvent an apprehended and imminent bankruptcy proceeding. We 
are of opinion, therefore, that the intent or thought in the mind of the 
debtor is the thing which characterizes the whole matter, and, unless 
we can say from the facts that this intent exists, we cannot sustain a 
summary jurisdiction. 

[7,8] Applying thèse views to the présent record, we search in vain 
for anything which shows that this contract with the appellee was 
prompted by impending bankruptcy. The store of the debtor was 
burned down. He felt the need of légal assistance in collecting the In- 
surance. He contracted with the appellee for this assistance. This 
was a transaction in the usual course of business. There was nothing 
germane to the matter of bankruptcy in it. It mattered not whether 
English was to résume business or to go into bankruptcy. In eithei; 
event he would want his Insurance collected. There was therefore 
nothing in the character of the contract which impressed the transac- 
tion with the necessary statutory intent. Was there anything in the 
surrounding circumstances that so characterized it? Mitschrich by 
his answer asserts that he had no familiarity with the financial condi- 
tion of English when this contract was made; that he did not then 
know whether English was insolvent or not. He also dénies that any 
of the services contracted for or performed were in connection with 
the bankruptcy proceedings. Neither he nor English were sworn on 
the trial, and the only testimony presented by the trustée which is in 
the slightest degree enlightening upon this point is the mère fact that 
on December 28th, and thus five days after the making of this con- 
tract, a bankruptcy proceeding was instituted against English, and that, 
in certain negotiations with his creditors between Christmas and Jan- 
uary Ist, Mitschrich represented him, and that subsequently, in resist- 
ing the bankruptcy suit, Mitschrich appeared for him. We cannot up- 
on this State of the record hold that in making it English was acting 
in contemplation of proceedings against him. It is of course within 
the range of possibilities, as counsel suggests, that there was latent in 
this transaction a surplus of fee for the benefit of English to be paid 
over to him after the bankruptcy matter had ail blown over. But, if 
any such arrangement existed, the trustée has failed to prove it either 
by direct évidence or by circumstances justifying our so inferring. 
The trial court, as we hâve above pointed out, was of the opinion that 
the contract was not made in contemplation of bankruptcy. Even con- 
ceding that there was room for divergent inferences from the testi- 
mony, we see no reason to say that there was manif est error in the con- 
clusion reached by the trial judge. The case is thus not within section 
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60d. Whatever may be the rights of the trustée against Mitschrich in 
a plenary suit, there is no jurisdiction to proceed against him sum- 
marily. 

A number of cases are cited which it is claimed necessitate a différ- 
ent conclusion. In re Wood & Henderson, 210 U. S. 246, 28 Sup. Ct. 
621, 52 L. Ed. 1046, above referred to, is specially relied upon, but the 
question certified by this court to the Suprême Court in that case ex- 
pressly embodied the statement that the transfer made by the debtor 
was "in contemplation of the filing of a pétition in bankruptcy against 
him," and upon that basis the summary jurisdiction was sustained. 

In re Cummins, 28 Am. Bankr. Rep. 385, 196 Fed. 224, decided in 
the United States District Court for the Southern District of New- 
York, in May, 1912, holds that services as attorney in examining into 
the financial affairs of the bankrupt, evidently hoping to disentangle 
them, but with the final conclusion that bankruptcy was inévitable, 
were services within section 60d and thus protected. But this was a 
case manifestly dealing with services in contemplation of bankruptcy 
proceedings since they were with the purpose of preventing such, and 
as was said in Furth v. Stahl, 205 Pa. 439, 55 Atl. 29, "a man is usual- 
ly very much in contemplation of a resuit which he employs counsel to 
avoid." 

In the case last cited the services contracted for were services in 
bankruptcy proceedings which were then in contemplation by creditors 
and were to cover efforts to avoid the bankruptcy proceeding. And 
there it is f urther said : 

"They (the services rendered) were none the less rendered In contemplation 
of filiug of a pétition in bankruptcy because directed primarily and principally 
to the prévention of such pétition." 

In re Kross (D. C.) 96 Fed. 816, is also cited. This was a case in 
which it was held that the fées allowable under section 60d were lim- 
ited to the same services as contemplated by 64b, to wit, services ren- 
dered while performing the duties imposed upon the debtor by the 
Bankrupt Act. In other words, it was decided that the services con- 
tracted for must be germane to that act and must be of a character 
which would ordinarily be contracted for in contemplation of bank- 
ruptcy proceedings. 

Our attention is also called to Pratt v. Bothe, 130 Fed. 670, 65 C. 
C. A. 48, decided by the Circuit Court of Appeals, Sixth Circuit. In 
this case the court, while recognizing the force of In re Kross, above 
cited, was influenced by the use of the words "solicitor in equity or 
proctor in admirality," found in section 60d, to say that the services 
within the meaning of this section would "seem" to be such as might 
be required "in gênerai litigation or in the course of the debtor's 
business." But no such question was involved in the case; the mat- 
ter for décision there being whether section 60d covered services ren- 
dered after the institution of the bankruptcy proceedings or not, and 
the court holding to the latter view. This is to some extent consider- 
ed by this court in the case of Re Habegger, 139 Fed. 623, 71 C. C. 
A. 607, 3 Ann. Cas. 276, in which it was held, differing from Pratt 
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V. Bothe, that the kind of légal services covered by section 60d were 
such services only as "are rendered in aid of the purpose sougtit to be 
accomplished by the act, conserve and benefit the estate of the bank- 
rupt, and thus inure to the benefit of creditors, or are such légal serv- 
ices as are contemplated by the act in bringing the bankrupt estate be- 
fore the court, its subséquent administration and distribution to the 
creditors, and the like." It was further said in this case that légal 
services in negotiating with creditors for a settlement of the debtor's 
financial difficulties without resort to the bankruptcy court and like 
proceedings in agreeing to défend against criminal proceedings aris- 
ing out of bankruptcy were not allowable within section 60d, but that 
ail such claims for légal services were allowable only "as a gênerai 
claim against the estate of the bankrupt in the hands of the trustée." 
In this case the court répudiâtes the suggestion that the terms "solicitor 
in equity or proctor in admiralty" require a différent construction of 
the section, saying : 

"We flnd no inhérent reason in the character of the légal services performed 
by such professlonal talent in this country as would preclude thelr giving ad- 
vice or rendering services to insolvent debtors whlch would inure to the benefit 
of the estate, or in the nature of things would preclude their preparlng sched- 
ules of assets and liabilltles and other like papers, for the purpose of bring- 
ing the estate before the bankrupt court for settlement," 

In the case of Re Stolp (D. C.) 29 Am. Bankr. Rep. 32, 199 Fed. 
488, Judge Geiger, sitting in the United States District Court for the 
Eastern District of Wisconsin, considered the question of whether the 
services to be rendered are "such as pertain to the contemplated bank- 
ruptcy, or may they be gênerai professional services rendered by an 
adviser in any of the several capacities specified?" i. e., attomey, coun- 
selor, solicitor in equity, or proctor in admiralty. Discussing Pratt v. 
Bothe, supra, and In re Habegger, supra, he holds with this court that 
section 60d applies only to such services as are germane to the pur- 
poses of the act and does not cover gênerai services. 

But in none of thèse cases was the question one of jurisdiction. The 
crux of the controversy in each case was not whether the fee was 
reviewable but whether it was allowable. In each of thèse instances 
the attorney submitted his case to the court upon the merits, and thèse 
expressions were in determining how far he was entitled to the pro- 
tection of section 60d. Were Mitschrich herè submitting his case and 
asking the- court to déclare how far his fee was allowable, instead of 
resisting jurisdiction, the cases last quoted would be instructive. But 
this is not the situation. 

Reiterating, the présent question is whether or not his contract with 
English was made in contemplation of bankruptcy proceedings so as 
to make this a matter of summary jurisdiction within the case of 
Wood & Henderson. We are unable so to hold, and accordingly afifirm 
the j udgment of the trial court. 
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MAITLAND v. TRAVER. 

(Circuit Court of Appeals, Seventh Circuit October 7, 1913. Rehearing de- 
nied January 12, 1914.) 

No. 1961. 

1. BiLLS AîTD Notes (§ 451*) — Défenses — Speciai, Plea8. 

A notice of speciai défense, autliorized in actions on notes and other In- 
struments for tlie payment of money or property autliorized by Hurd's 
Eev. St. 111. 1905, c. 98, §§ 9, 10, is limited to the défenses tbat the in- 
strument was made without valuable considération ; that the considéra- 
tion lias wholly or partially failed; and that fraud bas been used in ob- 
taining the instrument. 

[Ed. Note. — For other cases, see Bills and Notes, Cent Dlg. §§ 1342, 
1343, 1365, 1366; Dec. Dig. § 451.*] 

2. Bills and Notes (§ 97*) — Défenses — Feaud — Want of Considération. 

After défendant had been induced by plaintift's représentations, etc., to 
purchase certain mining property, a corporation was organized to take 
over the same. PlaintifC agreed to sell the stock for the benefit of de- 
fendant and others and was to hâve 50,000 shares for his own benefit as 
promotion stock. Thereafter, in order to terminale plaintiff's interest in 
the Company, défendant agreed to purchase his stock, and executed a 
note for $25,000 therefor. Held, that the purchase of such stock and the 
exécution of the note was a separate transaction from the purchase of the 
propertles and defendant's original investment therein, and hence évi- 
dence of plaintiff's alleged fraudulent représentations; the fact that the 
properties had never paid, and that défendant was only entitled to such 
promotion stock on performance of his agreement to sell the balance of 
the stock, which he did not do, was inadmissible in défense of the note. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 166-173, 
175-181, 185-192, 196-198, 200, 202-205, 208-212, 1372-1376; Dec. Dig. 
§ 97.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; George A. Carpenter, 
Judge. 

Action by \Vilber H. Traver against Alexander Maitland. Judg- 
ment for plaintilï, and défendant brings error. Affirmed. 

The plalntlff in error, Maitland, was défendant below in a suit brought by 
Traver, the défendant in error, for recovery upon a promissory note made be- 
tween the parties, bearing date February 7, 1903, for ,the principal sum of 
$25,000, upon which the plaintiff below recovered judgment, pursuant to ver- 
dict of the jury, and this writ of error Is brought for reversai of such judg- 
ment. 

ïhe errors assigned for reversai rest on exclusions of évidence offered on 
behalf of the défendant below as tending to prove facts averred in his no- 
tice of speciai matter of défense tiled therein, summarized In the brief in sub- 
stance as follows : 

(1) Offers of évidence of conspiracy and fraud in the transactions. 

(2) Ofters to prove that a prior contract between the parties was still In ex- 
istence and unperformed by Traver. 

(3) Offers to prove that Traver and his associâtes had contracted to sell 
$300,000 worth of the capital stock of the corporation to be organized, and 
that they never did sell the same, or any part thereof. 

(4) Oft'ers to prove that Traver owned no stock In the Penobscot Mining 
Company at the date of the instrument sued on and had no right to stock in 
sald Company, and that the note in suit was entirely without considération. 

•For other cf .ses see same topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(5) Offers to prove that the fraudulent représentations made to Maltland 
prior to the making of the notes and at the time Maitland bought the options 
for the mining properties "were contlnuously belng made while be was buylng 
and developing the properties, and that he was acting under and relying upon 
those représentations when he signed the note sued upon." 

(6) Offers to prove that Traver and other parties named entered into a con- 
spiracy to induce and did induce Maitland to pay one Bradburn $35,000 by 
representing to Maitland that Bradburn had bought $10,000 worth of stocli 
In a mining Company to be formed and by later representing that Bradburn 
had not bought stock in said company, but had bought an interest In the total 
Investment to the extent of $10,000 which at that ttme was worth $35,000, 
wbereby Maitland was induced to pay to Bradburn such sum of $35,000, which 
sum so pald was dlvided between the conspirators mentioned, pursuant to 
their conspiracy. 

Error is also assigned upon several paragraphs of the instructions to the 
jury, involving the same questions as the above-mentloned rulings. 

The instrument in suit bears date February 7, 1903, but the testimony is In 
dispute whether the delivery thereof was not postponed until December, 1903, 
as referred to in a letter of transmittal identifled in évidence, and the instru- 
ment reads as follows: 

"In considération of the sale and transfer and assignment to me by Wilber 
H, Traver of ail bis right and claim to receive flfty thousand shares of the 
capital stock of the Penobscot Mining Company of South Dakota as evidenced 
by an instrument of transfer, bearing even date herewith, executed by the 
said Wilber H. Traver, I hereby agrée to pay to Wilber H. Traver the sum of 
twenty-flve thousand dollars ($25,000) on or before four years from this date 
without interest. I reserve the right to make partial payments on the twenty- 
flve thousand dollars in such amounts and at such time as I may see fit be- 
fore tbe expiration of said four years. [Signed] Alexander Maitland." 

The instrument of transfer referred to in the above instrument reads as 
follows : 

"In considération of $25,000 to me paid by Alexander Maitland of Negaunee, 
Mlchlgan, receipt whereof is hereby acknowledged, I do hereby sell, assign, 
transfer and set over to Alexander Maitland 50,000 shares of the capital stock 
of the Penobscot Mining Company which are coming to me from the said 
Alexander Maitland under and by virtue of a certain contract dated February 
2, 1903, between the said Maitland on the one part and myself and one Frank 
R. Byrns on the other part, and I do hereby release, acquit and forever hold 
free and harmless the said Maitland from any and ail claims and demands 
of whatsoever kind and nature arising out of and by virtue of said contract. 

"[Signed] Wilber H. Traver." 

Each of the above-mentioned assignments of error rests upon a "notice of 
spécial défense," interposed under the Illinois practice, stating in varlous 
forms that the "défendant will glve In évidence and insist in his défense" that 
the instrument in suit was obtained "by fraud and circumvention" on the 
part of the plaintiff, and that the plalntiff and his associâtes (as named) "en- 
tered into a conspiracy to mislead, deceive, cheat, and defraud the défendant 
into buying the mines" and making the Investments mentioned, with various 
spécifications of the représentations and promises relled upon in making such 
purchase of mining properties and Investments for their development. The 
notice, however, neither states nor tenders proof to show that any représenta- 
tion so made and relled upon in référence to the mining properties, to Induce 
the purchase and investment therein, were either false in fact or Intended to 
mislead the défendant in any respect as to character, conditions, or value; 
nor does the ' notice raise any Issue as to their actual character or value. 
Moreover, the only représentation averred therein as false, in référence to an 
exlsting fact relied upon in making the purchases of and investments in the 
mining properties, relates to an incidental transaction with one Bradburn, in 
référence to which the notice states that the défendant was "further misled 
and deceived by the statement of plaintiff that he had procured one James 
Bradburn who would buy ten thousand dollars worth of said stock at once, 
without waiting until said proposed company was incorporated" ; that the 

211 F.— 28 
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plalntiff subsequently produced Bradburn's check for that amount and deliv- 
ered it to the défendant, statlng that it was given for sucli stock. It is fur- 
ther averred, In substance, that Bradburn subsequently denied and repudiated 
this transaction as a purchase of stock, and claimed that he had thereby 
purchased an interest in the mining propertles ; that Bradburn sued défendant 
for recovery of damages thereupon, and for settlement of such claim défend- 
ant paid $35,000 for a release thereof, pursuant to this plaintifC's advice to do 
so ; that such transactions were consplracies between the plaintifC and Brad- 
burn to defraud the défendant; and that "the contract of February 2," 1903 
(in référence to thelr respective shares in the promotion stock), was made "be- 
tween défendant and plaintlfif and Byrns for the purpose of" such settlement, 
and "dld not in any way attempt to define the rlghts and interests of the par- 
ties signing sald contract as between themselves." 

ïhe notice states, by way of sumœary or conclusion, as follows: 

"Défendant wlll further show that, relying upon the représentations of 
plalntiff and believing from ail the aforesaid conversations and représenta- 
tions that plalntiff could and would sell forthwith 300,000 shares of the capital 
stock of the Penobscot Mining Company to be organized, he (défendant) agreed 
to pay plalntiff the sum of $25,000 for the 50,000 shares of stock to which 
plaintiff would become entitled when he (plalntiff) had kept and performed 
his aforesaid promises and agreements but défendant will show that, By rea- 
son of failure of plalntiff to carry out his agreement and promises with de- 
fendant as aforesaid, the sald stock was and is wholly and entirely worthlé'ss; 
that he (défendant) has been decelved and defrauded by the false and fraud- 
ulent représentations of plaintiff ; and that the wrlting in plalntiff's déclara- 
tion mentioned was and Is without considération and was obtained from de- 
fendant by fraud and déception on the part of plaintiff. 

''Défendant wlll further show that none of the propertles has as yet shown 
any évidence of containlng a valuable vein or veins of gold ore; that no ore 
of any considérable value has been as yet taken therefrom; that across a 
nearby gulch, and about flve miles distant from said propertles, is located a 
valuable gold-produclng mine, in no way connected with the transactions of 
the parties hereto ; that whether the veln of ore in that mine has a continua- 
tion on this side of said gulch is as yet unknown ; that, if ore in valuable and 
paying quantifies is not located upon sald propertles In the near future, they 
will be of no value whatever to défendant, and défendant will lose his entlre 
investment of about $500,000 therein, made by défendant upon the aforesaid 
promises and représentations of plaintiff and his said associâtes." 

The proceedings at the trial, testimony received, and rulings thereupon, and 
offers of proof which were excluded by the trial court, are stated in the opin- 
ion. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

Norman H. Pritciiard, Wm. P. McCracken, Jr., and George S. 
Steere, ail of Chicago, 111., for plaintiff in error. 

M. F. Gallagher and Henry W. Wales, both of Chicago, 111., for de- 
fendant in error. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
verdict and judgment against Maitland, the plaintiff in error and de- 
fendant below, award recovery upon his written agreement to pay 
Traver, plaintiff below, $25,000 on or before four years from its date. 
Although the agreement is dated February 7, 1903, the testimony of 
the parties is conflicting as to the actual date of making and delivery. 
whether in February or in December, 1903, but this différence between 
them bears only on the credibility of their respective versions of the 
transaction as submitted to the jury and settled by the verdict. The 
agreement (promissory note) recites, as the considération thereof, "the 
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sale, transfer and assignment to me by Wilber H. Traver of ail his 
right and claim to receive fif ty thousand shares of the capital stock of 
the Penobscot Mining Company of South Dakota, as evidenced by an 
instrument of transfer, bearing even date herewith, executed" by 
Traver ; and the instrument referred to, dated February 7, 1903, and 
signed by Traver, was produced by Maitland at the trial and appears 
in évidence. It describes the 50,000 shares of stock, thereby sold, as- 
signed, etc., as "coming to me from the said Alexander Maitland un- 
der and by virtue of a certain contract dated February 2, 1903, between 
the said Maitland on the one part and myself and one Frank R. Byrns 
on the other part," and f urther states : 

"I do hereby release, acquit and forever hold free and harmless the said 
Maitland from any and ail claiins and demanda of whatsoever kind and nature 
arising ont of and by virtue of said contract." 

Both of thèse instruments were prepared in Chicago by Maitland's 
attorney, and exécution and delivery by Traver of the transfer and re- 
lease passing title to ail interests in the premises which had accrued 
or were to accrue in f avor of Traver are undisputed f acts ; and it is 
conceded that no payment has been made by Maitland on his agree- 
ment. 

[1] The contentions for reversai rest entirely on alleged error in 
rulings of the trial court excluding testimony offered as matter of dé- 
fense, under a "notice of spécial défense" filed on behalf of the défend- 
ant. This notice is a form of pleading certain défenses, in actions 
upon notes and other instruments for payment of money or property, 
authorized by statute in Illinois, as between the original parties. Sec- 
tions 9 and 10, c. 98, Hurd's Rev. Stat. 1905. Vide R. S. 1845, p. 385, 
§§ 10, 11. It is settled by décisions of thé Suprême Court of the state 
that the défenses which may thus be set up are: (1) That the instru- 
ment was made without any valuable considération ; (2) that the con- 
sidération has wholly failed; (3) that there has been "a part failure 
of the considération"; and (4) that "fraud and circumvention hâve 
been used in obtaining" the instrument. Sims v. Klein, 1 111, (BreeseJ, 
302, 303; Taft v. Myerscough, 197 111. 600, 603, 604, 64 N. E. 711. 

Thus the issue for review is limited to the inquiry whether testimony 
was expressly offered on behalf of the défendant and rejected by the 
court, which would tend to prove one or more of the above-mentioned 
défenses embraced in the notice. 

In référence to the notice of spécial défense, we believe the utmost 
import of the various spécifications of matters the "défendant will give 
in évidence and insist in his défense" may be summarized in thèse prop- 
ositions: (1) That the agreement in suit was induced and obtained 
by "fraud and circumvention" and through "conspiracy" on the part 
of the plaintiff and his associâtes. (2) That the plaintiff was not en- 
titled to any of the shares of stock purporting to be transferred to the 
défendant, and considération for the agreement "has wholly failed." 
(3) That prior to such agreement, and early in the year 1902, the de- 
fendant had been induced by f raudulent représentations and conspiracy 
on the part of the plaintiff and his associâtes to purchase gold-mining 
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properties (named) in South Dakota, had taken titles thereto, and in- 
vested upwards of $500,000 in and about their development, without 
success or reimbursement in any manner. (4) That a purported cor- 
poration, Penobscot Mining Company, had been organized by Maitland, 
Traver, and one Byrns (to take over the mining properties when trans- 
ferred by Maitland), with $500,000 of capital stock, whereof $300,000 
vvas to be "treasury stock," which Traver représentée! and agreed would 
be sold by him to outside parties and the proceeds applied to reimburse 
Maitland's investment, and the remaining $200,000 to be issued to the 
incorporators after Maitland had been reimbursed, $100,000 to Mait- 
land and $50,000 each to Traver and Byrns ; and that the agreement 
of Traver to sell the treasury stock for reimbursement of Maitland was 
in full force entirely unperformed and entered into the agreement in 
suit and was relied upon to give value to the transfer, but remains 
wholly unperformed, so that the transfer is worthless. (5) That the 
mining properties so purchased by the dtfendant hâve shown no évi- 
dence of value, and whether they contain ore of value "is as yet un- 
known." 

At the trial, the défendant Maitland testified at considérable length, 
detailing the circumstances of his purchases of the South Dakota gold- 
mining properties and of his investments for érection of a mill and 
development of the mines, together with représentations and agree- 
ments on the part of the plaintifï and his associâtes which had induced 
him to make such purchases and investments ; the court having over- 
ruled at that stage the objections raised to such testimony. 

[2] It expressly appears therefrom: That ail purchases were made 
from outside parties and his entire investments made long prior to the 
transaction in controversy, with titles preserved in him; that opéra- 
tions had been carried on throughout the year 1902 under his control, 
direction, and expense ; that the corporation organized to take over the 
properties, with capital stock provided for as described in the notice 
of défense, had proceeded no farther than to place the stock in the 
hands of Maitland, to hold until it was disposed of as the parties had 
stipulated ; that Traver had agreed to sell the treasury stock to outside 
parties for proceeds to be applied for reimbursements of Maitland ; 
that Traver and Byrns stipulated in writing that Maitland was to be 
reimbursed for his cash investments "before there is to be, any pay- 
ments in the form of dividends or otherwise, to the promotion stock 
interests" ; that Maitland had become dissatisfied with the status of 
aiïairs, and early in February, 1903, on his return with Traver from a 
visit to the mines, negotiations occurred between them for purchase 
by Maitland of Traver's claim of interest in the properties; and that 
such negotiations were continued in Chicago and resulted in the agree- 
ment in suit. 

Upon this showing on the part of the défendant of the state of facts 
under which the agreement was concluded, the trial court became sat- 
isfied that the negotiations and transaction were separated from and 
independent of the prior transactions and investments, in time, pur- 
pose, and considération ; that the défense predicated thereon was in- 
admissible; and, ruling in conformity with that view, the above-men- 
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tioned testimony was excluded from submission to the jury, together 
with various tenders of proof in further support of the défense so pred- 
icated. 

The défendant, however, was permitted to testify and testified in 
référence to the circumstances and conversations between the parties 
leading up to and attending the exécution of the agreement in suit, 
including therein his version of an agreement by paroi between them 
that the note was not to be paid when due unless Maitland (the prom- 
issor) "had previously received his money, or words to that efïect," 
whicli version was denied by the plaintiff's testimony ; and the court, 
assumiiîg that an issue of fact arose in respect of this alleged oral un- 
derstanding, submitted it to the jury for détermination, and their ver- 
dict was adverse to such contention. Whether this testimony was ad- 
missible, in any view, to affect the instruments so executed by both 
parties may best be considered under thè other branch of the défense. 
Thus the contract terms for payment of $25,000, if not btherwise con- 
clusive, are settled by the verdict ; and it is likewise settled, both by 
évidence and verdict, that the entire considération entering therein was 
purchase and release of the promotion share of Traver in the venture 
(including his retirement from the corporation), which interest ap- 
peared, by written agreement between the parties, as 50,000 shares, or 
one-fourth of the "promotion stock," to be effective only when Mait- 
land had been reimbursed for his investments. Its value was plainly 
understood by both parties to be problematical, contingent on develop- 
ments of the mjnes, as referred to in the notice of défense, and it is 
equally clear that the purchase and release was treated and regarded 
by both as a valuable and sufficient considération for the note, and that 
the benefits thereof were so accepted and retained by the défendant for 
his purpose of reorganizing a corporation to take over the mines, as 
disclosed by his testimony. 

In the absence of évidence, either produced or expressly offered, 
tending to prove that exécution of their agreement was obtained by 
"fraud and circumvention" on the part of the plaintiff (as the notice 
of défense repeatedly states the "défendant will give in évidence and 
insist in his défense"), we are of opinion that the testimony and ofïers 
of testimony in support of the averments of fraudulent représentations 
and conduct in the transactions of the préviens year were rightly ex- 
cluded by the trial court. The bill of exceptions shows neither testi- 
mony nor offers of testimony tending to support the charge of fraud 
entering into the agreement ; and it is conceded in the brief , submitted 
on behalf of the défendant (plaintifï in error), that such défense failed 
for want of proof. Nevertheless, it is contended that the testimony so 
excluded was admissible as tending to support the remaining défense 
set up under the statute, namely, that the considération for the agree- 
ment "has wholly failed." The theory upon which this contention is 
urged by counsel is stated in their argument in two propositions, in 
substance as foUows : (1) That the prior représentations of Traver, 
both of "his ability to sell stock" and of .purchasers "he had secured" 
to take stock, "had a direct bearing on the value of Traver's right to 
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promotion stock, which he was to receive only after he had sold the 
so-called treasury stock," and the fraud as to the value of the stock 
"constitutes failure of considération." (2) That the note in suit "was 
one step only in a conspiracy entered into ♦ * * to def raud Mait- 
land through this mining scheme," and the représentations which in- 
duced his prior investments in the properties, as the earlier "steps taken 
in pursuance of this design are admissible as being part of the same 
gênerai transaction." If neither of thèse claims is tenable, it is obvious 
that error is not well assigned, and we are of opinion that both are 
not only fallacious and beside the issue presented by the suit, but that 
both are inconsistent with the conceded facts, and the second proposi- 
tion is not within any tender of proof at the trial. 

The testimony of the défendant had established (as before stated) 
that the représentations referred to were made and the object consum- 
mated by the -investments of Maitland in the mining properties, to- 
gether with the provision for the promotion shares of Traver and 
Byrns in the corporation upon conditions stated, ail apart from and 
long prior to the negotiations which resulted in the présent contract 
for release of Traver's interest and participation in the venture. With 
this last transaction between thèse parties so separated from the al- 
leged représentations, both in character and event, its independence 
therefrom was in effect conceded by counsel for the défendant at the 
trial, in answer to an inquiny by the court, namely, that it was not 
claimed to hâve been within the contemplation of either party when 
the représentations were made and acted upon. So, whatever may 
hâve been the bearing and force of thèse représentations in the original 
transactions, as stated in the notice, we believe them to be irrelevant 
and without force for défense against the new contract, differing en- 
tirely in purpose and efïect from the prior transactions, described in 
the notice as intended, induced, and accompHshed through such rep- 
résentations. 

Recurring to the notice of défense, its charges of fraud and con- 
spiracy rest wholly on the représentations there specified as inducing 
his investments in the property, and no doubt is entertainable that 
most of such représentations are mère expressions of opinion and 
promises which do not amount to actioUable fraud under the aver- 
ments. For the purposes of this inquiry, however, we lay aside the 
question whether any of the représentations stated support thèse 
charges, and proceed on the assumption that one or more thereof may 
be sufficient to that end, in référence alone to the original transactions. 
The testimony and offers of testimony which were excluded, with the 
possible exception of two offers to be separately considered, are pred- 
icated alone on the charges of fraud in the prior transactions, and we 
believe such rejection was required pursuant to the elementary rule 
of évidence against the réception of irrelevant matter to defeat or 
affect the independent contract. It is undoubted, of course, that com- 
pétent évidence would be admissible to prove that any of thèse prior 
représentations entered into and became part of the considération for 
this contract by express agreement of the parties, thus making it a 
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new représentation or promise for the new purpose, but the original 
représentations hâve no force in that direction, as we understand to be 
the contention in each of the above propositions. 

The last-mentioned view, that the prior représentation must be re- 
newed to become effective for the new purpose, appears to hâve re- 
ceived some measure of récognition in framing the défense, in the at- 
tempt to prove the agreement by paroi, that payment of the note was 
conditioned upon the performance by Traver of his pre-existing prom- 
ise to sell the treasury stock for reimbursement of Maitland's invest- 
ment. While that version of the transaction was submitted to the jury 
and settled adversely, it is contended that the défendant became enti- 
tled, through such testimony, to submission as well of the prior rep- 
résentations and agreement referred to, so that error was committed 
in its exclusion. We believe it to be suffîcient to remark, in answer to 
this proposition, that the considération for the note was distinctly 
stated in writing, in both instruments, and, no "fraud or circumven- 
tion" entering into the exécution (as conceded), extrinsic testimony to 
change their terms or effect was inadmissible, under any theory of the 
issues. 

The record shows two offers of proof, above referred to as possible 
exceptions from the theory of the other offers, which were so urgently 
pressed at the trial that we hâve reserved them for spécial mention, 
although not impressed with either tender as presenting a meritorious 
question: (1) One of thèse offers was "to show that said mining prop- 
erties hâve never paid, and hâve been shut down for upwards of five 
years, and are without value as mining properties or for any other 
purpose." On objection interposed that this was "a variance from the 
notice of défense," an amendment of the notice was allowed to con- 
form thereto, but the offer was nevertheless rightly overruled as ir- 
relevant. Laying aside its obvious inconsistency with the prior 
averments and testimony, it was both conceded and settled by the un- 
disputed évidence that both parties entered into the contract in suit, 
equally well informed as to developments of ore in the mines, and 
that their producing value was "entirely problematical," and without 
concealment or fraud entering into such contract, so that liability for 
performance could not be affected by the proposed proof of their prés- 
ent value or want of value. (2) The other offer was thus stated: 
"To prove and show that at the time of the exécution" of the instru- 
ments "the plaintiff owned no stock in the Penobscot Mining Com- 
pany," had "no right to the stock," and the note given therefor "was 
entirely without considération." For support of this offer, however, 
counsel relies upon the prior agreement between the parties postponing 
title to the stock until the treasury stock had been sold for reimburse- 
ment of Maitland, so that the foregoing ruling against its admissibility 
is applicable alike to this offer. As the entire interest of Traver in the 
undertaking was obtained in conformity with the mutual purpose of 
the bargain, with fuU understanding of its character, and no fraud, 
concealment, or mistake entered into the contract, under well-recog- 
nized gênerai principles any failure of ultimate benefit or title through 
the purchase does not constitute failure of considération tû relieve f roiH 
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liabilïty upon the contract, and such is the settled rule as well in 
Illinois. Kerney v. Gardner, 27 111. 162, 168 ; Cobb v. Héron, 180 111. 
49, 54, 54 N. E. 189. This principle is aptly stated by Chief Justice 
Mitchell, in Ingalls v. Miller, 121 Ind. 188, 22 N. E. 995: 

"That one who, with ail the facts before him, and without fraud, oppres- 
sion, or Imposition, décides his own case against himself cannot afterwards 
appeal to the courts to reverse his own décision." 

We are of opinion, therefore, that error is not well assigned for re- 
versai, and the judgment of the district court is affirmed. 



WASHINGTON & CANONSBURG RY. CO. v. MURRAT. 

(Circuit Court of Appeals, Third Circuit. January 23, 1914.) 

No. 1773. 

L Appeal and Eeeob (§ 1008*) — Review — Action Teied to Court — Findings 
or Fact. 

Where an action in a fédéral court Is trled by the judge, his flndings of 
fact are conclusive in the appellate court unless there is no évidence to 
support them. 

[Ed. Note. — For other cases, see Appeal and Error, Cent DIg. §§ 3955- 
3960, 3962-3969 ; Dec. DIg. § 1008.*] 

2. BiLLs AND Notes (§ 497*) — Rights of Indoesee— Bona Fide Pukchasee. 
A purchaser of a negotiable note for value before maturity Is entitled to 
recover thereon, unless It Is shown that in the transaction by which It 
was obtained he had knowledge of facts which would render It iuvalid, 
or was chargea ble with bad faith, and the burden of proving such défense 
rests on the défendant. 

[Ed. Note. — For other cases, see BIlls and Notes, Cent. Dig. §§ 1448, 
1675-1681, 1683-1687; Dec. Dig. § 497.*] 

8. BiLLS AND Notes (§ 367*) — Rights of Indoesee^Bona Fide Puechaser. 

A bank which purchased before maturity a note of a corporation pay- 
able to itselt, executed and Indorsed by its treasurer, held entitled to re- 
cover thereon, although a by-law of the corporation required ail notes to 
be signed by both the président and treasurer, where such by-law was not 
known to the bank, and was never observed ; the corporation having paid 
many notes signed by the treasurer alone without objection, and one of 
such notes having been prevlously purchased by the bank and indorsed by 
the président and vice président, who were also the principal stockholders 
of the corporation. 

[Ed. Note.— For other cases, see Bllls and Notes, Cent. Dig. §§ 947, 948 ; 
Dec. Dig. § 367.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; James S. Young, Judge. 

Action at law^ by Charles C. Mun-ay, receiver of the Cosmopolitan 
National Bank of Pittsburgh, against the Washington & Canonsburg 
Railway Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

•For other cuses see same topie & i hvuher in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The foUowing is the opinion çf the trial court: 

This is an action by the reeeiver of the Cosmopolitan National Bauk against 
the Washington & Canonsburg Railway Company, upon a promissory note 
made by the défendant for the sum of $25,000 and is to reeover the balance of 
$9,232.84, with interest thereon from March 15, 1909. A stipulation was flled, 
eigned by counsel for both parties, walving a trial by jury, and the évidence 
was taken before the court. 

From the évidence in this case we flnd the followlng f acts : 

First. That Francis J. Torrance and Arthur Kennedy were the promoters of 
the Washington & Canonsburg Railway Company, a street railway corporation 
ineorporated under the laws of the commonwealth of Pennsylvania, with the 
powers conferred upon street railway companies by the laws of the said com- 
monwealth, and during the whole period of its existence, from the year 1901 
to January, 1906, owned ail of its capital stock, exeepting that at some time 
duriiig that period 100 shares of the capital stock were transferred by Ar- 
thur Kennedy to W. L. Merwin. Dui-ing the period from 1901 to January, 
1906, said Torrance was président; and said Kennedy was vice président of 
said Company, and Torrance, Kennedy, and W. C. Hagan were directors 
thereof, and there was one other director who was an employé of the Com- 
pany, but not a stockholder. W. C. Hagan was secretary and treasurer of 
the Company from the time of its organization until January, 1906. 

Second. There are no minutes of meetings of the directors or stockholders 
of the Washington & Canonsburg Railway Company recorded in its minute 
book as being held between June 4, 1902, and January 8, 1906. It seems proba- 
ble that the stockholders and directors held meetings, but such meetings as 
were held were informai. The financial management of the Company was 
largely in the hands of Kennedy and Hagan. 

Third. That at the time of the transactions in this case the by-laws of the 
plaiutifl: company provided that "no notes or drafts of the company shall be 
made or checks drawn except by the président and treasurer Jointly, and only 
wheu authorized by the board of directors," and this by-law was never com- 
plied with, although promissory notes signed by the company to the number 
of probably more than 400 were executed from time to time, between 1901 
and 1906, and W. O. Hagan, as treasurer of the company, executed practically 
ail of thèse notes. About 227 of such notes, executed on behalf of the com- 
pany in its name by W. C. Hagan, were produeed at the trial by said Hagan 
and otïered in évidence, the majority of thèse notes were indorsed by Tor- 
rance and Kennedy. It appears that 54 of thèse notes were made in 1903, 
43 of them were made between January and April, 1904, 70 of them were made 
between April 6, 1904, and December 30, 1904 ; and 60 of them were made in 
1905, and ail of thèse notes appear to bave been paid or renewed by the Wash- 
ington & Canonsburg Eailway Company. No director, offic'er, or stockholder of 
the company ever objected to the exercise of authorlty by Hagan, as treasurer, 
to exécute and issue notes on behalf of this company, and it is évident that 
the officers, directors, and principal stockholders must hâve had knowledge of 
the exercise of such authorlty by Hagan as treasurer. 

Fourth. About May 2, 1903, notes made by the following makers and reg- 
ularly indorsed generally and thereby made payable to bearer were brought 
to the Cosmopolitan National Bank by W. C. Hagan for discount, viz. : 

Note of W. 0. Hagan (Exhibit 8— C) for ?20,000. 
Note of F. R. Nichols (Exhibit 8— D) for $20,000. 
Note of Arden Land Company (Exhibit 8 — E) for $20,000. 
Note of Francis J. McManus (Exhibit 8 — F) for $15,000. 
Note of Francis J. Torrance (Exhibit 8— G) for $20,000. 

Note of Bast Washington Street Railway Company (Exhibit 8 — H) for $20,000. 
Note of T. Lee Clark (Exhibit 8—1) for $20,000. 

Note of Pennsylvania Development Company (Exhibit 8 — J) for $20,000. 
Note of Washington & Canonsburg Railway Company (Exhibit No. 8) for 
$10,000. 
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Of thèse notes Exhlbit No. 8, made by the Washington & Canonsburg Rail- 
way Company for $10,000, was signed by ''Washington & Canonsburg Kailway 
Oo., by W. C. Hagan, Secty. & ïreas.," to the order of "Ourselves," and in- 
dorsed "Washington & Canonsburg Railway Co., by W. C. Hagan, Secty. & 
Treas.," and had thereon no other indorsement and was made for the accom- 
modation of the Pennsylvania Development Company. Thèse notes vvere made 
payable to the order of the makers thereof, respectively, on demand, and were 
duly indorsed by the makers without restriction, and some of the notes were 
also indorsed by Torrance, Kennedy, and Andrews, as will appear by référ- 
ence thereto. Thèse notes were then discounted by the Cosmopolitan National 
Bank prior to maturity, and the proceeds thereof were credited to an account 
then opened on the books of the bank mider the name of "W. C. Hagan, Treas.," 
and thereafter other deposits were made, from time to time, in said account, 
and the proceeds of said notes were checked out, from time to time, by checks 
signed by W. C. Hagan, treasurer. At the time said notes were discounted, 
the cashier of the Cosmopolitan National Bank knew that Hagan was treas- 
urer of the Washington & Canonsburg Railway Company. 

Fifth. T. Lee Clark was treasurer of the Pennsylvania Development Com- 
pany during the period covered by the transactions involved in this case. W. 
C. Hagan was treasurer of some other corporations besides the Washington 
& Canonsburg Railway Company. When the loans were made by the Cos- 
mopolitan National Bank on May 2, 1903, referred to in the fourth flndlng, 
supra, and the proceeds were credited to the account of W. C. Hagan, treas- 
urer, the Cosmopolitan National Bank had no knowledge or notice of any 
facts showing that the proceeds of the note of the Washington & Canonsburg 
Railway Company, which were credited to the account of W. C. Hagan, treas- 
urer, were being misappropriated, in any manner, by Hagan, who was treas- 
urer of said Company. 

Sixth. On or about August 1, 1905, the Cosmopolitan National Bank de- 
manded that the notes àggregating $165,000, which had been discounted on 
May 2, 1908, should be paid, renewed, or better secured. Thereupon T. Lee 
Clark, who was known to the Cosmopolitan National Bank to be an offlcer of 
and interested in the Pennsylvania Development Company, procured W. O. 
Hagan, of the Washington & Canonsburg Railway Company to make and in- 
dorse a note for $25,000 of the Washington & Canonsburg Railway Company, 
in suit, Exhlbit No. 6, ail of the handwriting on said note, including the de- 
scription of the collatéral therein, being in the handwriting of the said W. 
C. Hagan, who then delivered said note to said T. Lee Clark as treasurer of 
the Pennsylvania Development Company, and the latter then took said note 
and other notes, viz., note of F. J. Torrance for $50,000 ; note of T. Lee Clark 
for $50,000, and note of Pennsylvania Development Company £or $40,000 (ail 
of which were regular on their face, and duly indorsed in blank without re- 
striction) to the Cosmopolitan National Bank, and tendered the same in pay- 
ment of the notes àggregating $165,000, referred to in the fourth flndlng, supra, 
which had been discounted by the said bank on May 2, 1903, and D. J. Rich- 
ardson, acting on behalf of said bank as its cashier, aecepted said notes in 
payment of the other notes above mentioned of like amount, and surrendered 
to said T. Lee Clark the notes so paid. The note of the Washington & Canons- 
burg Railway Company for $25,000, dated August 1, 1905, being Exhibit No. 
6, and being the note sued on, was signed, "Washington & Canonsburg Rail- 
way Co., by W. C. Hagan, Treas.," to the order of "Ourselves" and indorsed, 
"Washington & Canonsburg Railway Co., by W. C. Hagan, Treas.," and was 
made for the accommodation of the Pennsylvania Development Company. 
That when Clark took the note in suit, Exhibit No. 6, to the bank, it recited 
certain collatéral, but no collatéral in fact accompanied It, and that at the 
time the exchange of notes was made at the bank, Clark and the cashier of 
the bank took 18 Columbia Plate Glass bonds, 10 Santé Fé Central Railway 
bonds, and 7 Philadelphia M. & M. Co. bonds, which were then pledged on the 
McManus note, and attached them to Exhibit No. 6, the note in suit. 

Seventh. That at the time said exchange or substitution was made, the 
plaintiff made and entered in its individual ledger, crediting the proceeds of 
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the note, Exhlbit No. 6, to the Washington & Canonsbnrg Eailway Company, 
and at the same time entered a charge on said individual ledger account as if 
the pïoceeds of the same had been pald eut, while in fact no money whatever 
passed, but the transaction was merely a substitution of the four notes in 
lieu of the ten theretofore held. 

EIghth. That at the time T. Lee Clark made this exchange of paper there 
was, in the plaintiff bank, the note of the Washington & Canonsburg Kailway 
Company, Exhlbit No. 8, and that said note, together with the nine other 
notes above mentioned, had been discounted by the bank and the proceeds of 
ail of them placed to the crédit of W. C. Hagan, treasurer. 

Ninth. That at the time the proceeds of said note were credited to the ac- 
count of W. 0. Hagan, treasurer, said W. C. Hagan was known to be treasurer 
of seven or eight companies, including the Washington & Canonsburg Kailway 
Company, the Pennsylvanla Development Company, and the Arden Land Com- 
pany. 

Tenth. That after the recelpt by the plaintiff of the note, Exhlbit No. 6, 
plalntifC bank rendered blUs for interest every 30 days until the day It closed 
its doors In September, 1908, renderlng the same flrst to the Pennsylvanla De- 
velopment Company and afterwards to F. J. Torrance. That the plaintiff 
bank never rendered a Mil for interest to the Washington & Canonsburg Eail- 
way Company, and no interest was ever paid by that company. 

Eleveuth. That wlth the exception of the notes, Exhiblt No. 8 and Exhlbit 
No. 6, the Cosmopolltan National Bank had never discounted any paper for 
the Washington & Canonsburg Railway Company. 

Twelfth. At the time the notes aggregating $165,000 acquired by the Cos- 
mopolltan National Bank, the latter received from said T. Lee Clark a sep- 
ara te document, Exhlbit No. 7, of whlch the folio wing is a copy: 

"Httsburgh, Fa., August 1, 1905. 
"Whereas the CosmopoUtan National Bank of Pittsburgh, Pennsylvanla, liaa 
*^his day discounted the foUowing collatéral notes: 

Francis J. Torrance, ?50,000 

Pennsylvanla Development Co., 40,000 

Washington & Canonsburg Ry. Ce, 25,000 

T. Lee Clark 50,000 

Contractor & Hys. Supply Co. 35,000 

East Brady Gas Co. 40,000 

"And whereas the said Cosmopolltan National Bank has discounted two 
notes of W. S. Strlckler, amounting to $15,000 jolntly : 

"Now, therefore, for value received we jointly and severally guarantee the 
payment of said notes and interest when due, at fhe times specifled and ac- 
cordlng to the terms and conditions thereof. 
"Witness our hands and seals this Ist day of August, A. D. 1905. 

"Francis J. Torrance. [Seal.] 
"T. Lee Clark. [Seal.] 

"Arthur Kennedy. [Seal.] 

"W. H. Andrews. ' [Seal.] 
"W. C. Hagan, Witness to the Four Signatures." 

Thlrteenth. The cashier of the Cosmopolltan National Bank knew that the 
Washington & Canonsburg Kailway Company had bullt or acquired and owned 
or operated a street railway, and that it had the power to make, issue, and ne- 
gotiate notes in the regular course of its business, for its use and beneflt, and 
also knew or understood that the Pennsylvanla Development Company was 
in the business of constructlng railroads, and that at the time said bank ac- 
quired the note of the Washington & Canonsburg Railway Company (Exhiblt 
No. 6) it had no actual knowledge or notice that said note had been Issued 
for an illégal and unauthorized purpose by said W. C. Hagan, treasurer, 
or that it had been made and Issued by him for the accommodation of the 
Pennsylvanla Development Company or of T. Lee Clark, or any of the per- 
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sons whose Indebtedness to sald bank was paid by T. Lee Claris In negotiating 
said note to said bank. 

Fourteenth. ïhe amount due on the note in suit is shown bj tlie following 
statement, viz. : 

Amount of note ?25,000 00 

• Int. from July 1, 1908, to March 15, 1909 1,062 50 

$26,062 50 

Less crédit of proceeds of two bonds of Columbia 

Plate Glass Company sold March 15, 1909 $ 1,889 66 

Also 16 of said bonds sold March 22, 1909 14,400 00 

Also interest coupons collected from said bonds . . 540 00 

16,829 66 

Balance $ 9,232 84 

On which balance, interest is due from Mardi 15, 1909, to date of judgment. 

We conclude as matter of law : 

First. The évidence in this case does not prove that the said bank had any 
actual knowledge or notice of any infirmity in said note or defect in the title 
of T. Lee Clark, who was negotiating the same, or knowledge of such facts 
as made the act of said bank In takiug the said instrument amount to bad 
faith. 

Second. Plaintife is entitled to judgment for the sum of $9,232.84, with In- 
terest from March 15, 1909. 

Discussion. 

The évidence In thls case shows conclusively that Francis J. Torrance and 
Arthur Kennedy were the promoters of the Washington & Canonsburg Eail- 
way Company, and that they owned ail the stock of that company, except pos- 
sibly 100 shares, and that they were promoters with T. Lee Clark and others, 
and large stockholders of the Arden Land Company, Pennsylvania Develop- 
ment Company, and other corporations, and thèse corporations were financed 
together by Torrance, Kennedy, Clark, and other offlcers and directors of other 
tompanies by the making of notes, procuring them to be discouuted, and the 
proceeds thereof placed to the crédit of W. C. Hagan, treasurer, and by him 
used, from time to time in the business of the différent companies, the pro- 
ceeds of the respective notes never being credited to the company making them, 
but put into a gênerai fund known as W. 0. Hagan, treasurer. Thus thèse 
companies were illegally managed together, and it is impossible to détermine 
to what estent they accommodated each other, or how far the notes made by 
them were ultra vires as to the particular corporations. It was impossible in 
any particular case to say that the note was primarily an accommodation note, 
or whether it was to pay a note given for Its accommodation, or how much of 
the proceeds indirectly came to it. Ko one could, by an inspection of the 
note, or even by inquiry, ascertain whether a given note was an accommoda- 
tion note, and it would hâve requlred a careful, extended, and expert exam- 
inatlon of the books of thèse différent companies, of the offlcers and directors 
thereof, and of their private books to détermine that fact, so generally and 
persistently were the afCairs of the companies and thèse individuals com- 
mingled and confused with each other. 

As to the two notes in question, Exhibit 6 and Bxhlbit 8, we hâve found 
that they were accommodation notes because W. C. Hagan, the officer who 
made them for the railway company, has so testifled, but we doubt if outside 
of this évidence it could be shown, because of the manner of doing business, 
as we hâve above stated, that the Washington & Canonsburg Railway Com- 
pany did not receive a considération for them, either in money or other notes. 
This much as to the manner of dolng business by thls and Its confederate 
companies. It shows a statè of facts that, if inquired Into by one about to 
discount any one of thèse notes, would not hâve resulted In any deflnlte In- 
formation as to whether or not the notes were accommodation notes. It must 
be conceded in thls case that the by-laws of the Washington & Canonsburg 
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Railway Company provided that no notes or contracts of the company shall 
be made or checks drawn, except by the président and treasurer jointly, and 
only when authorized by the board of directors, and that the note in suit was 
made by the treasurer alone, and if there was nothing more, the note would 
net be binding upon the company. But there is a notable exception to this 
rule, and that is, that authority may be conferred upon an ofiScer to malîe a 
note by a continued practice in violation of the by-law : First National Bank 
V. Hôtel Co., 226 Pa. 292, 75 Atl. 412; Case v. Bank, 100 V. S. 446, 25 L. 
Ed. 695. Between 300 and 400 notes were signed by Hagan as treasurer, be- 
ginnlng with the organization of the corporation in 1901, and continulng un- 
tll January, 1906, when the entire stock of the railway company passed into 
other hands, and not only this, but the two persons, Torrance, the président, 
and Kennedy, the vice président, who owned ail the stock except 100 shares, 
and were directors, indorsed, or guaranteed, or became surety upon, almost ail 
of thèse notes thus signed by the treasurer, so that not only was there the con- 
tinued practice of the treasurer in signing the notes, but there was the con- 
sent and the approval of the other offlcers, directors, and stockholders. 
Clearly, then, it Is established that thèse notes do blnd the corporation, unless 
the cashier of the Cosmopolitan National Bank had actual knowledge or no- 
tice that the note was for the accommodation of another, or knowledge of 
such facts that his action in taking the Instrument amounted to bad faith. 
The negotlable instrument act of the commonwealth. of Pennsylvania of the 
16th of May, 1901, provides in section 56 that: "To constitute notice of an 
inflrmity in the instrument or defect in the title of the person negotiating the 
same, the person to whom it is negotiated must hâve had actual knowledge ci 
the Infirmity or defect, or knowledge of such facts that his action in taking the 
instrument amounted to bad faith." P. L. 1901, p. 202. This act, as we un- 
derstand it, was merely declaratory of what the law was, as decided by the 
fédéral courts, and by many of the courts of the states. Collins v. Gilbert, 
94 U. S. 753, 24 L. Ed. 170. 

In Hotchkiss v. National Bank, 21 Wall. 354, 359 (22 L. Ed. 645) Mr. Jus- 
tice Field, In delivering the opinion of the court, said: "The law is well set- 
tled that a party who takes negotiable paper before due for a valuable con- 
sidération, without knowledge of any defect of tltle, in good faith, ean hold 
it against ail the world. A suspicion that there is a defect of title In the 
holder, or a knowledge of circumstances that mlght excite such suspicion in 
the mlnd of a cautions person, or even gross négligence at the time, wlll not 
defeat the title of the purchaser. That resuit can be produced only by bad 
faith, which implies gullty knowledge or willful ignorance, and the burden of 
proof lies on the assailant of the title. It was so expressly held by this court 
in Murray v. Lardner [2 Wall. 110, 17 L. Ed. 857], where Mr. Justice Swayne 
examined the leading authorities on the subject, and gave the conclusion we 
hâve stated." 

In Murray v. Lardner, 2 Wall. 110, 121, 17 L. Ed. 857, Mr. Justice Swayne, 
In delivering the opinion of the court, sald : "The possession of such paper 
carries the title with it to the holder. 'The possession and title are one and 
inséparable.' The party who takes it before due for a valuable considération, 
without knowledge of any defect of title, and in good faith, holds it by a 
title valid against ail the world. Suspicion of defect of title or the knowl- 
edge of circumstances which would excite such suspicion in the mind of a 
prudent man, or gross négligence on the part of the taker, at the time of the 
transfer, wlll not defeat his title. That resuit ean be produced only by bad 
faith on his part. The burden of proof lies on the person who assails the 
right claimed by the party in possession. Such is the settled law of this court, 
and we feel no disposition to départ from it. The rule may perhaps be said 
to résolve Itself into a question of honesty or dishonesty, for guilty knowl- 
e(^ge and willful ignorance alike Involve the resuit of bad faith. They are tb.e 
same in effect. Where there is no fraud there can be no question. The cir- 
cumstances mentioned, and others of a klndred character, while inconclusive 
In themselves, are admissible in évidence, and fraud established, whether by 
direct or clrcumstantial évidence, is fatal to the tltle of the holder." 
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In Young v. Lowry, 192 Fed. 825, 829, 113 C. C. A. 149, 153 (Third Circuit), 
it Is sald by Judge Gray: "The rule of évidence in the fédéral courts, to 
wliich we hâve just referred, Is well stated by the Circuit Court of Appeals 
for the Ninth Circuit, ,in the case of First National Bank v. Moore, 148 Fed. 
953 178 C. C. A. 581], as follows : 'But in the fédéral courts, it may novir oe 
considered as the settled rule that a persou who takes negotiable paper before 
maturity for value is entitled to recover as against the maker, unless it is 
shown that, in the transaction by whlch tltle was acquired, the indorsee had 
knovfledge of facts vvhich would render the same invalid as against the maker, 
or was guilty of bad faith, and the burden of proving such knowledge or bad 
faith lies on the défendant.' " 

In Swift V. Smith, 102 U. S. 442, 444, 26 L. Ed. 193, Mr. Justice Strong says : 
"There is nothing in the case to show that Smith's purchase was not in good 
faith. There was nothing upon the note, nor anything in the indorsemeut 
thereon, to notify him that it did not belong to Jackson, both legally aud 
equitably. It was mercantile paper, and not due. One who purchases such 
paper from another, who is apparently the owner, giving a considération for 
it, obtains a good title, though he may know f sicts and circumstances that 
cause him to suspect, or would cause one of ordiuary prudence to suspect, 
that the person from whom he obtalned it had no interest in it, or authorlty 
to use it for his own beneflt, and though by ordinary diligence he could hâve 
ascertained those facts. Goodman v. Slmonds, 20 How. 343 [15 L. Ed. 934]. 
He can lose his right ohly by actual notice or bad faith. It is tnie that if 
the bill or note be so marked on its face as to show that it belongs to some 
other person than the one who offers to negotlate it, the purchaser will be 
presumed to hâve knowledge of the true owner, and his purchase will not be 
held to be bona flde." 

Let us test the case at bar by thèse décisions, remembering that the burden 
is on the défendant to prove elther actual notice or knowledge, or knowledge of 
such facts as would make the bank's action in taklng the note amount to bad 
faith, because the plaintiff made out his prima facle case by offering the note 
and proving the making of it. 

The note in suit and the other notes making up the $165,000 were regular 
in form, indorsed by the payées, who were also the makers, and were not over- 
due, and were presented to the cashier of the bank by T. Lee Clark, and 
known to him as the treasurer of the Pennsylvania Development Company, a 
Company engaged in construeting railroads. The original notes, to the amount 
of $165,000, discounted by the Cosmopolltan National Bank in May, 1903, were 
ail the individual notes of stockholders and offlcers of the Pennsylvania De- 
velopment Company, to the knowledge of the cashier, except the notes of 
Nichols and McManus, or were notes of corporations, the Arden Land Com- 
pany, the East Washington Street Railway Company, or the Washington & 
Canonsburg Railway Company, whlch the cashier may well hâve supposed 
were indebted to the Pennsylvania Development Company. The cashier, with 
this knowledge in 1903, would not two years later, in August, 1905, when the 
notes of Torrance, Clark, the Pennsylvania Development Company, and the 
Washington & Canonsburg Railway Company, aggregating $165,000, were of- 
fered to him by Clark as treasurer of the Development Company, hâve any 
reason to believe that the $25,000 note of the Washington & Canonsburg Rail- 
way Company was an accommodation note. There was nothing in the note 
to arouse suspicion ; much less was there sufflcient to show any actual knowl- 
edge or notice of the defect in the paper. Nor was there in thèse facts, nor 
in any other évidence produced, sufflcient to warrant a flnding that the cashier 
had such knowledge as màde it bad faith in him, as an officer of the bank, 
in acceptlng the note. The bank paid a considération for the note in that it 
delivered up other notes of an equal amount. Altogether we are clearJy of 
the opinion that the défendant has not sustalned the burden of proof requlred 
of it, Judgment will be entered for the plaintiff for the amount of his claim. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., for plaintiff in error. 
John S. Wendt, of Pittsburgh^ Pa.., for défendant in error. 
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Before GRAY, BUPFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. [1] In the court below, the plain- 
tiff, Murray, receiver of the Cosmopolitan National Bank, sued the 
Washington & Canonsburg Railway Company to recover on a note. 
By stipulation a jury was waived and the case tried by the judge. He 
f ound a verdict for the plaintiff for the balance due on such note. On 
entry of judgment thereon défendant sued out this writ. Where, as 
hère, a case is tried by a judge, the findings of fact by a court are con- 
clusive, unless there was no évidence to support them. Hathaway v. 
First Nat. Bank, 134 U. S. 494, 10 Sup. Ct. 608, 33 L. Ed. 1004. We 
hâve, however, carefully considered ail the proof s in this case, and we 
see no reason to difïer from the conclusions reached by the judge be- 
low in his full and careful opinion. The negotiable note in question 
was given by the défendant company to its own order and was indors- 
ed by it. Its exécution and indorsement was by Hagan, as treasurer 
of the company, which office, as well as that of secretary, he held. 
The bank received it before maturity, and therefor surrendered notes 
of other companies it then held. There being évidence tending to 
show the bank was a holder for value before maturity, the court's 
finding to that effect is conclusive. 

[2] Such being the case the bank was, as held by this court in 
Young V. Lowry, 192 Fed. 825, 113 C. C. A. 149, entitled to recover, 
unless it was shown that in the transaction by which title was obtain- 
ed, it had knowledge of facts which would render it invalid, or was 
guilty of bad faith, and the burden of proving such défense rests on 
défendant. 

[3] In that regard it is alleged the note was invalid because it was 
signed by the treasurer of the défendant, that a by-law ,of that com- 
pany provided that notes could only be executed under the joint signa- 
tures of the président and treasurer, and only when authorized by the 
board of directors, and that the note was an accommodation note for 
which défendant received no value. We are satisfied, however, that 
there was évidence before the court tending to warrant the finding the 
court made, namely : 

"The évidence In this case does not prove that the sald bank had any actual 
knowledge or notice of any Infirmity in said note, or defect In the title of T. 
Lee Clark, who was negotlating the same, or knowledge of such tacts as made 
the act of the bank in taking the said instrument amount to bad faith." 

The by-law was not known to the bank; it was never acted on by 
the company ; the bank had for two years held a note of the défendant 
signed in the same way ; several hundred notes executed in the same 
way to third parties, and paid by the défendant, were given in évi- 
dence. Messrs. Kennedy and Torrance, who owned practically ail of 
the stock of the défendant, and who were directors and président and 
vice président, respectively, of the company, indorsed this note, and 
at the same time executed a sealed guaranty thereof to the bank. The 
proof was that no meetings of the directors or stockholders were held ; 
the whole opérations of the company being directed by the two said 
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stockholders. Far from showing any knowledge by the bank of an 
infirmity in this paper we think that ail the facts that were known by 
it were calculated to inspire confidence in the integrity of the note. 

What we hâve said, we think, justifies our conclusion that the judg- 
ment should be affirmed, and avoids our entering into a protracted dis- 
cussion of ail the évidence. 



TJNITED STATES v. TBINITY & B. V. RT. CO. 
(Circuit Court ol Appeals, Flfth Circuit December 1, 1913.) 

Railhoads (§ 229*) — Safett Appliance Act — Construction. 

Act April 14, 1910, c. 160, § 4, 36 Stat. 298 (IJ. S. Comp. St. Supp. 1911, 
p. 1328), supplementary to the Safety Appliance Acts, contains a proviso 
"that where any car shall hâve been properly equipped as provided in 
this act and the other acts mentioned herein, and such equipment shall 
hâve become détective or insecure whlle such car was belng used by such 
carrier upon its Une of rallroad, such car may be hauled from the place 
when such equipment was flrst discovered to be defective or insecure to 
the nearest avallable point where such car can be repaired without lia- 
blllty for the penalties Imposed by section 4 of this act or section 6 of 
the Act of March 6, 1893 [chapter 196, 27 Stat. 532 (U. S. Comp. St. 1901, 
p. 3175)], as amendfed by the Act of April 1, 1896 [chapter 87, 29 Stat. 
85 (tJ. S. Comp. St. 1901, p. 3175)], If such movement is necessary to make 
such repairs, and such repalrs cannot be made except at such repair 
point." Held, that to entitle a rallroad company to the benefit of such 
proviso It must show that the car was properly equipped at starting on its 
journey and became defective while in use on its road ; and, where it 
was continued in the train in commercial use after it became defective, 
that such movement was necessary to reach the nearest point where it 
could be repaired. 

[Kd. Note. — For other cases, see Ballroads, Cent. Dig. § 743 ; Dec. Dig. § 
229.* 

Duty of , rallroad companles to furnish safe appllances, see note to Fel- 
ton V. Bullard, 37 C. C. A. 8.] 

In Error to the District Court of the United States for the Southern 
District of Texas ; Waller T. Burns, Judge. 

Action at law by the United States against the Trinity and Brazos 
Valley Railway Company. Judgment for défendant on the second 
count of the pétition, and plaintiff brings error. Reversed. 

Lock McDaniel, U. S. Atty., of Houston, Tex., and Philip J. Do- 
herty, Sp. Asst. Atty. Gen., of Washington, D. C, for the United States. 

N. H. Lassiter, of Ft. Worth, Tex., and Andrews, Bail & Streetman 
and Coke K. Burns, ail of Houston, Tex., for défendant in error. 

Before FARDEE and SHEEBY, Circuit Judges, and CALL, Dis- 
trict Judge, 

CALL, District Judge. On January 15, 1913, the plaintiflf in error 
filed its pétition against the défendant in error, claiming $100 for each 
of three violations of the safety appliance acts of Congress. 

The charge in the second cause of action, the only one with which 
we are concerned, is as follows : 

•Por other cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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"For a second cause of action plaintifE allèges that said défendant U, and 
was durlng ail the times mentloned herein, a common carrier engaged in In- 
terstate commerce by rallroad in the state of Texas. 

"PlaintifC further allèges that in violation of the act of Congress known as 
the Safety Appliance Act, approved March 2, 1893, contained in 27 Statutes 
at Large, page 531, as amended by an act approved Aprll 1, 1896, contained 
In 29 Statutes at Large, page 85, and as amended by the act of March 2, 
1903, contained in 32 Statutes at Large, page 943, said défendant on October 
25, 1912, hauled on its Une of rallroad one car, to wit, 0. R. I. & P., 32065, 
as a part of a train engaged in the movement of Interstate commerce. 

"Plaintiff further allèges that on said date défendant hauled said car as 
aforesaid over its Une of rallroad southeasterly from Houston, in the state of 
Texas, within the jurisdiction of this court, when the coupling and uncou- 
pling apparatus on the 'B' end of said cars was out of repair and inoperative, 
the coupling chain being disconnected on said end of said car, thus necessitat- 
ing a man or men going between the ends of the cars to couple or uncouple 
them, and when said car was not equipped with couplers coupling auto- 
matlcally by impact, and which could be uneoupled withotit the necessity of a 
man or men going between the ends of the cars, as required by section 2 of 
the Safety Appliance Act, as amended by section 1 of the act of March 2, 1903. 

"Plaintifif further allèges that by reason of the violation of the said act of 
Congress, as amended, défendant is liable to plaintifC in the sum of one hun- 
dred dollars." 

The défendant on the 14th of March, 1913, filed its first amended 
original answer, first, denying ail and singular the allégations in the 
pétition, and, second, pleaded as follows : 

"For a further and sneclal answer herein, if required, this défendant says 
that if it be true that extra freight train No. 38, left Tom Bail on October 
25, 1912, destiued to Galveston, hauled O. R. I. & P. car No. 32065, * * » 
that said extra freight train No. 38 was a through train from Tom Bail to 
Galveston, Tex. ; that said train and ail the cars therein, including the two 
cars above mentloned, were inspected by inspectors of the défendant Company 
at Tom Bail, Tex., prior to the time that said train left Tom Bail ; that no 
defects of any kind were found as to * * * and C. R. I. & P. car 32065; 
that if said two above-mentioned cars were defective in any particular at the 
time said train reached Houston, that said defects, if any, occurred between 
Tom Bail and Houston ; that said train, as above indicated, was a through 
train ; and that Houston was not a repalr point or inspection point for said 
train ; and that the défendant did not bave the means or the proper faclll- 
ties at Houston for making repairs to said defective cars in said train ; that 
Galveston was the nearest repair point In the direction in which said train 
was moving ; and that under the above circumstances défendant was author- 
ized to haul said cars in said train from Houston to the nearest repair point 
In the direction in which said train was moving, for the purpose of making 
repairs to said cars as provided and authorlzed by the amendment of April 
14, 1910, to the Safety Appliance Acts as amended by the acts of Congress of 
April 14, 1910, provided: 'That where any car shall hâve been properly 
equipped as provided in this act, and the other acts mentioned herein, and 
such equipment shall bave become defective or insecure whlle such car was 
being used by said carrier on Its Une of railroad, such car may be hauled 
from the place where such equipment was flrst discovered to be defective or 
Insecure to the nearest avallable point where such car can be repaired with 
out liability for the penalties imposed,' etc." 

Upon the issues thus made in the pleadings, the parties went te 
trial ; the government producing évidence to show that the cars were 
defective as charged in the pétition at Houston, and were hauled in a 
train commercially engaged, in this defective condition, from Houston 
to Galveston. The défendant, on the other hand, introduced évidence 
211 F.— 29 
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tending to show that the train had been inspected at Tom Bail and no 
defects existed in said cars; that it maintained no repair shops at 
Houston, but did at Galveston; that défendant had no inspectors at 
Houston, and did not inspect through trains at that point, and did not 
discover the defect to the cars until after arrivai at Galveston. The 
case having been submitted to the jury upon the évidence, under the 
charge of the court, a verdict was rendered for the plaintifï on the 
first and third cause of action, and for the défendant on the second, 
and judgment entered accordingly. 

The plaintifï sued out writ of error seeking to reverse the action of 
the court in rendering judgment for the défendant on the second cause 
of action, and assigns as error the follpwing : 

"First. The court erred to the préjudice of plaintiff In refusing to per- 
emptorily Instruct the jury to find for the plaintiff as was orally requested 
•by counsel for plaintiff at the conclusion of the taking of testimony in the 
case. 

"Second. The court erred to the préjudice of the plaintiff iti failing to in- 
struct the jury in any part of its gênerai charge that where défendant clalma 
immunlty from liability to penalty for movlng cars upon which any of the 
safety appliances are defective, upon the ground that the cars were either so 
moved to the niost available point at which repairs could be made, for ,the 
purpose of having such defects repaired, the burden of proof is on the de- 
fendant to show by a prépondérance of testimony that the existence of such 
defects were known to defendant's agents and employés in chargé and in con- 
trol of the train to which such defective cars were attached, and that such 
cars were belng moved for the express purpose of having such defects re- 
paired in accordance with the proviso of the Safety Appllance Act of April 
14, 1910. 

"Tiiird. The court erred to the préjudice of the plaintiff in the seventh 
paragraph of its gênerai charge in instructing the jury in the second clause, 
as follows,' to wlt : 'If you f urther believe from the évidence that upon leav- 
ing Tom Bail they (the cars complained of) were not defective in the particu- 
lars designated, but they were defective upon their arrivai at Houston later 
on the same day, then you would be authorized from the évidence to conclude 
that the defects named oecurred between Tom Bail and Houston. And if 
you so believe you will be authorized to find for défendants upon counts one 
and two.' 

"Fourth. The court erred to the préjudice of plaintiff In the ninth para- 
graph of its gênerai charge by substantially charging the jury the same as in 
the seventh paragraph liereinbefore complained of in plaintiff's second assign- 
ment, the court uslng the unqualified language foUowing, to wit: 'Then the 
court instructs you that, notwithstandlng the fact that defects existed at 
Houston, it not being the destination of the train, and that défendant had 
no facUities at Houston for making of like repairs, then the défendant, un- 
der the law, would be authorized to transport the cars to the nearest repair 
point in the direction in which the train was moving.' 

"Fifth. The court erred to the préjudice of plaintiff in refusing to glve to 
the jury as part of the law of the case either and every of flve several spé- 
cial charges written on two sheets of paper and numbered consecutively from 
1 to 5, inclusive, for the reason that the gênerai charge of the court falled 
even substantially to cover either of the phases of the law of the case sug- 
gested by said flve several spécial charges respeetively. 

"Slxth. The court erred to the préjudice of plaintiff in the tenth paragraph 
of Its charge, because from the language employed it is very probable that 
the jury were misled into the belief that, as a matter of law, it was the duty 
of Inspector Lawson to hâve called the attention of the conductor of the 
train to which the defective cars complained of were attached to the defects 
discovered by hls assoclate and himself while said train was stopping tem- 
porarlly at Houston, and that the failure to do so relieved the défendant from 
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Ilability to penaltles .for movlng sald cars on to Galveston, although, as a 
inatter of fact, the said defects had not been discovered by and were un- 
known to said conductor or aiiy of hls crew; and because said language was 
calciulated to, and probably did, influence the jury to believe that in law the 
dlscovery of tlie defects by a governnient inspector at Houston, alttiough not 
comnranicated to the sald conductor, had the effect of relieving the défend- 
ant from liability the same as if the dlscovery had been made by said con- 
ductor or other agent or employé of the défendant company." 

The only assignments of error that can be considered by us are the 
first and fifth. There are no exceptions shovvn in the bill of excep- 
tions to any portions of the court's gênerai charge, and the assignments 
of error based thereon cannot therefore be considered. 

The spécial charges asked by the plaintifï and refused by the court, 
and to which refusai, each and every, exception was taken and al- 
lowed, are five in number, and are as f ollows : 

"1. The burden is on the défendant to bring itself strictly within the letter 
and reason of the proviso to the Safety Appllance Act of April 14, 1910, per- 
mltting the movement under certain circumstances for the purpose of repair. 

"2. The complète equlpment of a car with ail the appliances provlded for 
and required by the Safety Appliance Act of March 2, 1893, as amended April 
1, 1896, and March 2, 1903, and the act of April 14, 1910, is a condition précèd- 
ent to any right of the défendant to haul such car with defeetive safety ap- 
pliances for the purpose of repair. 

"3. In order to bring itself within the terms of the proviso to the act of 
April 14, 1910, the défendant must show the place where it flrst discovered a 
car to be defeetive and that it was hauling such defeetive car from that place 
to the nearest available point where such car could be repaired, in an honest 
movement for the purpose of repair. Défendant must further show that such 
movement was necessary to make such repairs, and that such repalrs could 
not be made except at such repair point. 

"4. If you believe that the cars in question were hauled from Houston, Tex., 
in the détective condition testifled to by the government Inspector, and if you 
further believe that the défendant had not discovered the defects, and did not 
know of them, then défendant cannot be sald to hâve been hauling thèse cars 
for the purpose of repalr. 

"5. The act of April 14, 1910, does not permit the hauling of defeetive cars 
in association with other cars, that are commerclally used, unless such cars 
contain live stock or 'perishable' freight." 

The act of Congress, approved March 2, 1893, as amended by act 
approved April 1, 1896, in the second section provides as follows : 

"That on and after the first day of January, 1898, It shall be unlawful for 
any such common carrier to haul or permit to be hauled or used on its line 
any car used lu movlng Interstate traffic not equipped with couplers coupling 
automatlcally by impact, and which can be uncoupled without the necessity of 
men going between the ends of the cars." 

In April, 1910, the Congress passed an act to supplément the Safety 
Appliance Acts theretofore approved, which last act was approved 
April 14th and provided in the f ourth section as follows : 

"Provided, that where any car shall hâve been properly equipped, as pro- 
vided in thls act and the other acts mentloned hereln, and such equlpment 
shall hâve become détective or Insecure while such car was being used by 
euch carrier upon its line of railroad, such car may be hauled from the place 
where such equlpment was flrst discovered to be defeetive or insecure to the 
nearest available point where such car can be repaired, without liability for 
the penaltles Imposed by section four of this act or section six of the act of 
March 2, 1893, as amended by the act of April 1, 1896, if such movement is 
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necessary to make such repairs and such repairs cannot be made except at 
sueti repalr point." 

The first question to be determined is : Did the court err in ref using 
a peremptory instruction to find for the plaintiff? 

The proof of the plaintifï showed without contradiction the existence 
of the defect, and that the car, while this defect existed, was moved in 
a through freight train engaged in interstate commerce, from Houston 
to Galveston. The defendant's testimony tended to show an inspection 
at Tom Bail, the divisional point, and that ail cars in that particular 
train were properly equipped; that the défendant did not maintain 
at Houston a repair shop, but that the terminal company did repairs 
for it in cases of necessity; that défendant did not inspect through 
trains at that point, which was a f ew hours run from Tom Bail ; that 
it did maintain a repair shop at Galveston, which was a few hours run 
from Houston. There was évidence tending to show that the défend- 
ant was not aware of the defect until it was pointed out to one of its 
employés in the yard at Galveston. 

For the purpose of testing the correctness of the court's rûling on 
the motion for a peremptory instruction, it must be admitted that the 
car was equipped properly when the train left Tom Bail to be carried 
to Galveston. 

Does the évidence of the défendant bring it under the proviso of the 
act of April 4, 1910? Bearing in mind the language of Mr. Justice Har- 
lan, in G., B. & Q. Ry. v. United States, 220 U. S. 559, on page 569, 31 
Sup. Ct. 612, on page 613 (55 L. Ed. 582), he uses this language : 

"After referring to varions cases holding that the omission of Congress to 
make knowledge and diligence on the part of the carrier Ingrédients of the 
act condemned, the trial court sald : 'Its omission was Intentional, In order 
that this statute mlght induce such a high degree of care and diligence on 
the part of the railway company as to necessltate a change in the manner of 
Inspectlng appliances, and to protect the lives and safety of its employés, 
provided the accident occurs from a defective appllance such as is deslgnated 
In this act. And for thèse reasons the jury wlll be peremptorily instructed 
to find a verdict for the government' " 

And after discussing approvingly the case of St. L., I. M. & S. R. 
Co. V. Taylor, in 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061, affirma 
the judgment of the trial court. 

Unless the évidence of the défendant tends to show, in addition to 
the facts above recited, to wit (that the car was properly equipped at 
starting on the journey, and became defective while being used on the 
line of railroad of défendant), that the movement of the car in the train 
was necessary to repair the defect, and that the repair could not hâve 
been made except at such repair point, then the défendant has not 
brought itself under the proviso, and there was no question of disputed 
facts to submit to the jury. Certainly there is no évidence in the record 
that in the slightest degree tends to prove thèse last-mentioned requi- 
sites. Bear in mind that under the Safety Appliance Act of 1893, and 
the amendments, ignorance of defects does not excuse. The duty to 
hâve and maintain in good order the safety appliances required is a 
positive duty imposed on the carrier by the statute, and that the de- 
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fendant in the instant case seeks to avoid responsibility for the viola- 
tion of this duty by pleading the proviso of the act of 1910. By ail 
the canons of construction, it must clearly bring itself within the terms 
of the proviso before it can demand immunity. U. S. v. Dickson, 15 
Pet., star page 165, 166, 10 L. Ed. 689. 

The case of Galveston, H. & S. A. Ry. Co. v. U. S., 199 Fed. 891, 
118 C. C. A. 339, does not militate against or conflict with the views 
above expressed. 

The peremptory instruction should hâve been given, and the court's 
refusai to do so is réversible errer. 

It is not necessary for us to consider the fifth assignment of error, 
wherein the refusai to give the spécial instructions numbered from 1 
to 5, asked by the plaintiff, is insisted upon. We therefore express no 
opinion on those. 

It is therefore ordered that the judgment of the lower court on count 
No. 2 of plaintifif's petitiori be, and the same is hereby, reversed and 
vacated, and the cause remanded to the lower court for a new trial on 
said count No. 2 in plaintiff's pétition in conformity with the views 
herein expressed. 



LOOMIS V. PEOPLE'S CONST. CO. et aL 

(Circuit Court of Appeals, Sixth Circuit Marcli 3, 1914.) 

No. 2407. 

L Commerce (§ 46*) — Foreign Coepoeations — Kight to do Business — Con- 
ditions. 

It is compétent for a state to prescribe the conditions on wliicli a for- 
eign corporation may enter and do business therein, provided its action 
does not interfère with or restrain the free exercise of Interstate or for- 
eign commerce. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. §§ 100, 113, 126 ; 
Dec. Dig. § 46.*] 
2. Coepoeations (§ 642*) — Foeeign Coepoeations — Régulation — Statutes. 

Sta tûtes requiring a corporation to malntain an office wlthln the state 
for the transaction of business are generally held not to relate to isolated 
transactions. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2520-2527 ; 
Dec. Dig. § 642.*] 

8. COUETS (§ 366*) — FEDERAL COUETS STATE STATUTES RULES OF DECISION. 

The Suprême Court of Wisconsin having held that St. 1913, Wls., § 
1770b, providing that every contract made by or on behalf of any for- 
eign corporation afCecting its Personal liability before it shall bave com- 
plied with the provisions of the act specifylng the terms on which it 
might do business within the state, should be whoUy void, was applicable 
to single transactions, such construction would be followed in the féd- 
éral courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.* 

State laws as rules of décision in fédéral courts, see notes to Wilson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 C. C. A. 553.] 
4. Commerce (§ 46*) — Interstate Commerce — Conteact — Construction. 

Défendant construction company having been awarded a contract for 
the building of a sewer in J., Wis., contracted with défendant pipe com- 

•For other ca^es see game toplc & % ncmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



454 211 FEDERAL REPOEÏBR 

pany, a West Virginia corporation, having Its central office in Micliigan, 
whereby the pipe company was to manufacture concrète sewer pipe, fu^ 
nisliiug the superlntendent, also ail the forms, steel reinforcements, sad- 
dle, etc., the construction coinpany furnishing the cernent and gravel and 
the labor necessary to make the pipe on the ground where it was to be 
used. The pipe company's forms, derrick, and saddle, together wlth the 
reinforcing materlal, was shipped to J. from outside the state. Held, that 
the contract was not a transaction of Interstate commerce, and, the pipe 
Company never having complied with the Wisconsin law regulatiug the 
transaction of business in that state by foreign corporations, the contract 
was vOld and unenforceable for the benefit of the company or its assignée, 
under Wisconsin Stats. § 1770b, providing that every contract made by or 
on behalf of any such corporation afCecting its Personal liability, or relat- 
ing to property withln the state before it has complied with the require- 
ments prescribed for doing business within the state, shall be wholly void 
on its behalf and on behalf of its assigns. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. g§ 100, 113, 126 ; 
Dec. Dig. § 46.*] 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Alexis C. Angell, Judge. 

Action by Peter B. Loomis against the People's Construction Com- 
pany and the Title Guaranty & Trust Company. Judgment for dé- 
fendants, and plaintiff brings error. Affirmed. 

G. A. Miller, of Détroit, Mich., and Miner & Reece (Alex. J. Groes- 
beck, of Détroit, Mich., of counsel), for plaintiiï in error. 

E. W. Goodenough, of Détroit, Mich. (Wilson & Cobb, of Jackson, 
Mich., of counsel), for défendants in error. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

KNAPPEN, Circuit Judge. In the year 1908, the People's Con- 
struction Company, an lowa corporation (which we shall hereafter 
call the Construction Company), was awarded the contract for certain 
sewer construction in the city of Janesville, Wis. P'ollowing the 
award, the Reinforced Concrète Pipe Company (hereafter called the 
Pipe Company), a West Virginia corporation, having its "central office" 
at Jackson, Mich., entered into a written agreement (made at Janes- 
ville) with the Construction Company for the manufacture for the 
latter company of upwards of 10,000 lineal feet of reinforced concrète 
pipe of différent sizes, at an aggregate price of more than $11,000; the 
Pipe Company furnishing ail the forms required for the construction, 
the steel reinforcement (which was both longitudinal and latéral), the 
derrick for lowering the pipe into the trench, and a saddle (presumably 
for use in so lowering the pipe), as well as the superlntendent; the 
Construction Company furnishing the cément and gravel required for 
the concrète, as well as the labor required in making the pipe, which 
was to be manufactured in Janesville "along the line of sewer construc- 
tion of said city" ; the Pipe Company agreeing to use in the manu- 
facture of the concrète given proportions of specified cernent and 
gravel, and to reinforce the same "in keeping with the standard of re- 
inforcement in use by" the Pipe Company; also to provide openings 

•For other casea see eame topic & § numbhk in Dec. & Am. Dlgs. 1807 to date. & Rep'r Indexes 
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for house and catch basin connections as "shown by the plans of said 
sewer construction." The Pipe Company had thus nothing to do with 
opening or filling the trenches or with laying the pipe therein, aside 
f rom furnishing the derrick and saddle therefor ; and the Construction 
Company had nothing to do with the actual manufacture of the pipe 
itself previous to putting it into the trench except furnishing the labor, 
cernent, and gravel, and perhaps the mixer. The pipe joint was pat- 
ented, and the contract price was apparently intended to cover any 
royalty charge. The Pipe Company's forms, derrick, and saddle were, 
for the purposes of this work, shipped to Janesville from outside the 
State; the reinforcing material was shipped to Janesville from Chi- 
cago. The pipe manufacture continued from August to November. 
The Pipe Company had no office or gênerai place of business in Wis- 
consin; whether it had an actual factory anywhere does not appear. 
To secure the performance of the contract between the city and the 
Construction Company, the latter gave a bond to the city with the Title 
Guaranty & Surety Company (a Pennsylvania corporation) as surety, 
conditioned, among other things, to "pay for ail work and labor per- 
formed and materials furnished to complète" the sewer construction. 
The Wisconsin statute (section 1770b) provides that: 
"No corporation, incorporated or organized otherwise than under the laws of 
this State * • * shall transact business or acquire, hold, or dispose of 
property in this state until such corporation shall hâve caused to be filed in 
the office of the Secretary of State a copy of its charter, articles of associa- 
tion or incorporation" 

— the officer named being made the corporation's attorney for the serv- 
ice of process. Failure to comply with the statute makes the corpora- 
tion and those acting for it in the state liable to fine. It further pro- 
vides that: 

"Every contract made by or on behalf of any such foreign corporation, af- 
fecting the Personal liabllity thereof or relating to property within this state, 
before It shall hâve complied with the provisions of this section, shall be 
vyholly void on Its behalf and on behalf of its assigns, but shall be enforceable 
against it or them." 

A fee of $25, with an added percentage on capital employed in the 
state above a stated amount, is required. The Pipe Company never 
complied with this statute. The Construction Company paid the Pipe 
Company about $4,800 under the contract, failing to make further pay- 
ments by reason of certain claims not important hère. The Pipe Com- 
pany assigned its right of action to the plaintiff, who brought suit upon 
the contract in a state court of Michigan, against the Construction 
Company and the Surety Company, on the theory that the bond in- 
ured to the benefit of the Pipe Company, as a furnisher of labor and 
materials for a public work. The suit was removed to the United 
States Circuit Court by reason of diversity of citizenship of the par- 
ties. The Construction Company was not served with process, and 
did not appear; the Surety Company defended. At the conclusion 
of the trial the court directed verdict for défendant, upon the grounds, 
first, that the action, if it lay at ail, must be brought in the name of the 
city of Janesville ; second, that the Pipe Company was not a material- 
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man or laborer, but was a subcontractor ; and, third, that the Pipe 
Company had not qualified itself to transact business in Wisconsin. 

[1] Turning to the last-stated ground of the trial court's action : It 
was entirely compétent for the state to prescribe the terms upon which 
a foreign corporation might enter and do business in the state, pro- 
vided its. action did not directly restrain or interfère with the f ree ex- 
ercise of interstate or foreign commerce. Cooper Mfg. Co. v. Fer- 
guson, 113 U. S. 727, 732, 5 Sup. Ct. 739, 28 L. Ed. 1137; New York 
ûtate V. Roberts, 171 U. S. 658, 665, 19 Sup. Ct. 58, 43 L. Ed. 323 ; 
Oakland Sugar Mill Co. v. Fred W. Wolf Co. (C. C. A. 6th Cir.) 118 
Fed. 239, 244, 55 C. C. A. 93. Of course, a statute imposing such re- 
straint would be void, and, whether or not so intended, could not be 
made to effect such restraint. 

[Z] The question then arises whether what was donc by the Pipe 
Company amounted to a transacting of business within the state of 
Wisconsin, or whether its contract sought to be enforced hère was one 
"affecting the personal liabiHty" of that company, within the meaning 
of the Wisconsin statute. Statutes requiring a foreign corporation to 
maintain an office within the state for the transaction of business bave 
been generally held not to relate to isolated transactions such as the 
one in question is said to be. Cooper Mfg. Co. v. Ferguson, supra; 
Natural Carbon Paint Co. v. Fred Bredel Co. (C. C. A. 7th Cir.) 193 
Fed. 897, 114 C. C. A. 111. But see Chattanooga Bldg. & Loan Ass'n 
V. Denson, 189 U. S. 408, 414, 23 Sup. Ct. 630, 47 L. Ed. 870. 

[3] But the Wisconsin statute makes no requirement of the main- 
taining of office within the state; and it bas been expressly held by 
the Suprême Court of that state, not only that the act in question does 
not relieve foreign corporations not having a portion of their capital 
invested in Wisconsin from complying with the act, if such corpora- 
tions actually transact business within the state or make contracts 
therein upon whicb they assume a personal liability (Southwestern 
Slate Co. V. Stephens, 139 Wis. 616, 626, 120 N. W. 408, 29 L. R. A. 
[N. S.] 92, 131 Am. St. Rep. 1074), but that "a single contract falls 
within the ban of the statute." Southwestern Slate Co. v. Stephens, 
supra; citing Allen v. Milwaukee, 128 Wis. 678, 106 N. W. 1099, 5 
L. R. A. (N. S.) 680, 116 Am. St. Rep. 54, 8 Ann. Cas. 392. The case 
of Southwestern Slate Co. v. Stephens was an action by a foreign cor- 
poration to collect a stock subscription under contract made in AVis- 
consin. The corporation had offices in at least two other states ; it 
does not appear by the opinion that it had an office in Wisconsin, or 
that it was doing business there except the sale of the stock. It was 
said (139 Wis., page 623, 120 N. W., page 410, 29 L. R. A. [N. S.] 92, 
13 Am. St. Rep. 1074) : 

"The trial court found as matter of faet that the subscription contract was 
made in Wisconsin, and that it affected the personal liability of the plalntlff. 
If there is sutïlcient évidence in the record to sustain thls fluding, the judg- 
ment must be afflrmed. This resuit must follow regardless of whether the 
plaintifif was or was not transacting business in this state within the meaning 
of subdivision 2, | 1, of the 1905 law." 
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This construction of the statute so made by the highest court of Wis- 
consin will be respected by the fédéral courts. See Chattanooga Bldg. 
& Loan Ass'n v. Denson, supra. The contract on which the suit is hère 
brought was made in Wisconsin, and it is clear that it affected the Per- 
sonal liability of the Pipe Company. The case is thus brought directly 
within the décision last cited. 

[4] Was the transaction in question one of Interstate commerce? 
Had the contract been merely for the manufacture of the pipe in Mich- 
igan and its shipment to and delivery in Wisconsin, a transaction in 
interstate commerce would hâve been presented. Robbins v. Shelby 
Co. Taxing District, 120 U. S. 489, 494, 7 Sup. Ct. 592, 30 L- Ed. 694; 
Crenshaw v. Arkansas, 227 U. S- 389, 33 Sup. Ct. 294, 57 L. Ed. 565, 
and cases there cited; Coweta Fertilizer Co. v. Brown (C. C. A. 6th 
Cir.) 163 Fed. 162, 168, 89 C. C. A. 612. And again, had the contract 
involved merely a manufacture out of the state and an installation in 
Wisconsin, the transaction, under many authorities, would still be held 
one in interstate commerce. See Haughton Elevator Co. v. Candy Co., 
156 Mich. 25, 27, 120 N. W. 18; Impérial Curtain Co. v. Jacob, 163 
Mich. 72, 76, 127 N. W. 772; Bufïalo Refrig. Mach. Co. v. Penn Heat 
& Power Co. (C. C. A. 3d Cir.) 178 Fed. 696, 102 C. C. A. 196. But 
neither of the features stated exists hère. The dominant feature of 
the transaction is its local character. The contract relates to the man- 
ufacture of the sewer pipe in Wisconsin, and in that state alone. In 
this respect it does not differ materially from the contract taken by 
the Construction Company. The mère fact that the forms, derrick, 
and saddle were shipped in from without the state does not overcome 
the force of the local and determinative character of the transaction. 
The following cases, among others, support this conclusion, some of 
them emphasizing the distinction we hâve expressed. Haughton Ele- 
vator Co. v. Candy Co., supra; Impérial Curtain Co. v. Jacob, supra; 
Independent Tug Line v. L. S. Lumber & Box Co., 146 Wis. 121, 131 
N. W. 408 ; Bufïalo Refrig. Mach. Co. v. Penn Heat & Power Co., 
supra. See, also, Diamond due Co. v. United States due Co., 187 U. 
S. 611, 616, 23 Sup. Ct. 206, 47 L. Ed. 328. 

We are thus brought to the question whether the statute makes the 
contract before us absolutely void, or whether it merely imposes some 
other penalty for failure to comply with it. Had it merely forbidden 
suit in the state courts, or merely imposed the liability of the corpora- 
tion and its oiïicers to penalties, without in terms declaring the contract 
void, it should be held that such prohibition or penalty was regarded 
by the Législature as ample to efïect the législative object ; and in such 
case the statute would create no impediment to suit in the courts of 
other States or in the fédéral courts. Cooper v. Ferguson, supra ; Fritts 
V. Palmer, 132 U. S. 282, 289, 10 Sup. Ct. 93, 33 L. Ed. 317; Allen v. 
Alleghany County, 196 U. S. 458, 462, 25 Sup. Ct. 311, 49 L. Ed. 551 ; 
David Luptbn's Sons v. Automobile Club of America, 225 U. S. 489, 
496, 32 Sup. Ct. 711, 56 L. Ed. 1177, and cases cited; Johnson v. New 
York Breweries Co., Ltd. (C. C. A. 2) 178 Fed. 513, 101 C. C. A. 639. 
And had the statute imposed both the prohibition and penalty referred 
to, perhaps the resuit above stated would equally foUow. But if the 
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statute has expressly declared the contract void, such invalidity must, 
in our opinion, be recognized by the courts, state and fédéral, in what- 
ever state suit may be brought for its enforcement. See Harris v. 
Runnels, 12 How. 79, 83, 13 L. Ed. 901, and notes ; Alleghany County 
V. Allen, 69 N. J. Law, 270, 274, 55 Atl. 724; Johnson v. New York 
Breweries Co., Ltd., supra ; Blodgett v. Lanyon Zinc Co. (C. C. A. 8th 
Cir.) 120 Fed. 893, 896, 58 C. C. A. 79 ; Dunlop v. Mercer (C. C. A. 
8th Cir.) 156 Fed. 545, 554, 86 C. C. A. 435; Thomas v. Birmingham 
Ry., Lt. & P. Co. (D. C.) 195 Fed. 340, 342. 

The statute provides that contracts of a foreign corporation which 
has not complied with the requirements of the section "shall be whoUy 
void on its behalf and on behalf of its assigns, but shall be enforce- 
able against it or them." The Suprême Court of the state has con- 
strued the statute as making absolutely void ail contracts made by for- 
eign corporations afïecting their liability, or relating to property within 
the state, before compliance with the statute (Ashland L,umber Co. v. 
Détroit Sait Co., 114 Wis. 66, 76, 89 N. W. 904; Allen v. Milwaukee, 
128 Wis. 678, 687, 106 N. W. 1099, 5 L. R. A. [N. S.-] 680, 116 Am. 
St. Rep. 54, 8 Ann. Cas. 392) ; and this court is bound by that con- 
struction, which also has been recognized and applied by the Suprême 
Court of the United States in Diamond Glue Co. v. United States 
Glue Co., supra. True the Suprême Court of the State.in Lanz-Owen 
& Co. V. Garage Equipment Co., 151 Wis. 555, 139 N. _W. 393, decided 
since the contract in question was made (and, indeed, since the décision 
of this case below), has said of contracts made before compliance with 
the statute that they are not "absolutely void," but are "void only at the 
élection of the party dealing with the corporation," but that décision 
again affirms that such contracts are "whoUy void on its [the foreign 
corporation's] behalf and on behalf of its assigns," and that "neither 
the corporation nor its assigns could enforce it against the other party." 
We think the expressions contained in this later opinion do not, so 
far as respects the instant case, change the rule before announced by 
that court. Indeed the right of the opposite party to enforce the con- 
tract was expressly written in the statute when previously construed by 
the Wisconsin décisions, as well as in Diamond Glue Co. v. U. S. Glue 
Co. The basis of plaintiff's asserted riglit of action is, and must be, 
the contract between the Pipe Company and the Construction Com- 
pany. The latter has not afhrmed the contract; it is not in court; 
there is no limitation of time within which it must elect whether or 
not to enforce; and the Surety Company, if pursued, has, we think, 
as a party in interest, the right to assert the void nature of the con- 
tract as against the Construction Company. Hanna v. Kelsey Realty 
Co., 145. Wis. 276, 282, 129 N. W. 1080, 33 L. R. A. (N. S.) 355, 140 
Am. St. Rep. 1075 ; Lanz-Owen & Co. v. Garage Equipment Co., 
supra. 

It results from thèse views that verdict was properly -directed for 
défendants. This conclusion makes it unnecessary to consider the 
other grounds upon which the action of the trial court is based; and 
we accordingly intimate no opinion thereon. 

The judgment of the district court is affirmed, with costs. 
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COPPER EIVER & N. W. ET. CO. et al. v. HENEÏ. 

(Circuit Court of Appeals, Ninth Circuit Marcli 3, 1914.) 

No. 2300. 

1. Tbial (§ 419*) — Motion fob Nonsuit — Waiveb — Introduction or Testi- 

MONY. 

On déniai of defendant's motion for a nonsuit at the close of plaiutifli's 
évidence, the motion is walved by defendant's subséquent introduction of 
testimony in its own bebalf. 

[Ed. Note.— For other cases, see Trial, Cent Dlg. § 982; Dec. Dig. § 
419.*] 

2. Commerce (§ 8*) — Injueibs to Sebvant — Bmployers' Liability Act — State 

Law. 

Tbe fédéral Employers' Liability Act April 22, 1908, c. 149, 35 Stat 65 
(U. S. Comp. St Supp. 1911, p. 1322) supersedes state and territorial laws 
In the matter witb wbich it deals. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
§ 8.*] 

3. Masteb and Servant (§ 86*) — Injuries to Servant — Employers' Ijabil- 

ITY Act — Oabbiebs. 

Where, in an action for injuries to a servant while retimbering a rail- 
road tunnel, the complaint alleged that the C. company was operatlng the 
Une of railroad, that défendant K. company was a subsidiary company of 
the railroad company, and that the latter in operating its road did so 
partly through the K. company as its agent, and the évidence sustained 
such allégations, both défendants would be regarded as common carriers 
as to which the fédéral Employers' Liability Act April 22, 1908, c. 149, 35 
Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322) was applicable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. S 137; 
Dec. Dig. § 86.*] 

4. Pleading (§ 369*) — Tbial (§ 169*) — Causes of Action — MiajoiNDEE — Rem- 

edy. 

Where an alleged misjolnder of causes of action is disclosed by plaln- 
tiff's évidence, defendant's remedy Is by motion to compel plaintiff to elect, 
and not for the direction of a verdict 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §§ 1199-1209 ; Dec. 
Dig. § 369;* Trial, Cent. Dig. §§ 341, 381-387, 389; Dec. Dig. § 169.*] 

5. Masteb and Servant (§ 286*) — Injuries to Servant — Négligence. 

In an action for injuries to a servant of certain carriers, évidence held 
sufficient to entitle plaintiff to go to the jury on the question of défend- 
ants' négligence in failing to properly light and guard a dangerous open- 
ing in a platform in the tunnel. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. § 
286.*] 

6. Appeal and Erroe (§ 272*) — Instructions — Exceptions — Time. 

Exceptions to Instructions given and to the refusai of requests taken 
after the verdict has been returned are unavailable. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dlg. §§ 1611- 
1619 ; Dec. Dig. § 272.*] 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska ; Peter D. Overfield, Judge. 
Action by James Heney against the Copper River & Northwestern 

•For other cases see same topic & § numbee in Dec. & Am. Dies. 1907 to date, & Kep'r Indexes 
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Railway Company and the Katalla Company. Judgment for plaintif?, 
and défendants bring error. Affirmed. 

The défendant in error was the plaintilï in an action to recover damages for 
Personal injuries sustained in falling through an opening in a platform in a 
tunnel on the Une of the Copper Hiver & Northwestern RaUway Company 
(hereinafter designated the Copper River Company) in Alaska. In his com- 
plaint he alleged that he was employed nomlnally by the Katalla Company, a 
corporation, but that in reality he was working for the Copper River Com- 
pany, of which the Katalla Company was the agent. He alleged négligence on 
the part of both corporations défendant in that the tunnel in which he was 
working was not sufficiently llghted, and that the opening in the platform was 
not properly safeguarded. The défendants in the action answered separately, 
denying ail the allégations of the complaint except the allégations that tbey 
were incorporated and doing business in Alaska. They each pleaded the af- 
firmative défenses of contributory négligence and assumption of risk. ïhe 
jury returned a verdict for $2,025 in favor of the plalntiff. Thereupon judg- 
ment was rendered. 

Several months prior to the accident the tunnel had caved in. The plaln- 
tiff had been engaged for about a month in the work of retimbering it. In 
doing this a structure had been made two stories in height, so that about 
21 feet above the railway track a platform or floor had been placed coverlng 
the entire width of the tunnel, and it had been extended some 200 feet. The 
plaintiff and three others were engaged in placing lagglng between the tim- 
bers on the sides of the tunnel above the platform. When that work in the 
tunnel began, the working place was well llghted by two powerful acétylène 
lamps. Thèse had been removed, and torches had been substituted. But for 
three or four days before the accident the only light furnished was hand lan- 
terns, and for the four men working on the platform but three lanterns had 
been furnished. At times when the tunnel was filled with smoke from passing 
engines it was very difBeult for the men to see; the lanterns showing merely 
a faint red glow. There was évidence that the men asked for more lights, 
and that their request had not been compUed with. Just prior to the acci- 
dent a train had gone through the tunnel, leaving smoke which rose through 
the platform into the space above. The plalntiff, at the instance of one of his 
fellow workmen, proceeded along the platform In the direction of the opening 
therein, carrying his lantern, Intending to measure a space for lagging near 
the edge of the opening. The smoke was so dense as it came up from beîow 
that he could not see the platform on which he walked, although he could 
diseern the timbers along the sides. He testified: "As I was gropiug along 
going back looklng for the place where I was going to work, I walked into 
this hole. The smoke was coming up so thick, and I had the lantern in my 
hand, but I could not see the hole." 

R. J. Boryer, of Cordova, Alaska, and W. H. Bogie, CarroU B. 
Graves, F. T. Merritt and Lawrence Bogie, ail of Seattle, Wash., for 
plaintiffs in error. 

E. E. Ritchie, of Valdez, Alaska, T. C. West and Fernand de Jour- 
nel, both of San Francisco, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
We may pass by the défendants' motion for a nonsuit, made at the 
close of the plaintiiï's évidence, the déniai of which is assigned as er- 
ror, for the défendants thereafter waived their motion by offering tes- 
timony in défense of the action. 
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[2] Error is assigned to the refusai of the court to direct a verdict 
in favor of the défendants. The motion was based on the grounds: 
That the plaintiff had failed to estabUsh that both the défendants were 
engaged in the business of a conimon carrier ; that he failed to estab- 
lish that he was eniployed or working for the Katalla Company ; that 
the évidence proved his contributory négligence; and that there was 
no évidence to make out a case against the défendants. The argument 
made in support of this assignment of error présents grounds in addi- 
tion to those which were expressed in the motion for a directed ver- 
dict, and it is said that a joint action against the two corporations can- 
not be maintained; that the action must be based either on the Em- 
ployers' Liability Act or on the common law, and not on both, and 
that if the act applies to either défendant as a common carrier, it su- 
persedes ail common law and statutory liability on its part. It is true 
that the act of Congress supersedes state and territorial laws "in the 
matter with which it deals." Francis v. McNeal, 228 U. S. 695, 33 
Sup. Ct. 701, 57 L. Ed. 1029; El Paso & N. E. Rv. v. Gutierrez, 215 
U. S. 87, 30 Sup. Ct. 21, 54 L. Ed. 106. But if the Katalla Company is 
not a common carrier, as contended by the défendants, it is not with- 
in the act, and common-law remédies against it remain unimpaired. 

[3] While neither the complaint nor the answers alleged that either 
of the corporations was a common carrier, the complaint alleged that 
the Copper River Company was operating a line of railroad, and that 
the Katalla Company was a subsidiary company of the Copper River 
Company, and that the latter in operating its road did so partly through 
the Katalla Company as its agent. The testimony established thèse al- 
légations. It was proven that the Copper River Company was at the 
time of the accident a common carrier. It was also shown that the 
Katalla Company transacted the business of the road, issued in its own 
name bills of lading for goods carried thereon and tickets for passen- 
gers bearing the heading, "Katalla Company Constructing and Operat- 
ing the Northwestern Railway Company." The résident engineer of 
the road, who had charge of the work in the tunnel, and who was called 
as a witness by the plaintiff, testified that he was unable to state which 
of the two corporations was engaged in conducting the business of 
a common carrier, but that he got his pay by the checks of the Katalla 
Company. There was évidence that the Copper River Company was 
paying the license fee required by law as a common carrier; and, 
while there was évidence tending to show that the Katalla Company did 
not pay such a license, there was no positive proof to that efïect. And 
whether it paid a license fee or not, it was a common carrier within 
the provision that the Employers' Liability Act shall include "persons 
or corporations charged with the duty of the management and opéra- 
tion of the business of a common carrier." The plaintififs in error not 
only did not plead that one of the corporations was a common carrier, 
and that the other was not, or that two causes of action were improp- 
erly united, but on the trial they offered no évidence whatever to show 
that such was the case, or to explain the relations between the two 
corporations, and at no time did they move that the plaintiff be re- 
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quired to elect between causes of action. There was no misjoinder, 
therefore, of causes of action. 

[4] But if it had been true, as contended by the défendants, that 
misjoinder was disclosed by the plaintifE's évidence, that fact, it is 
clear, would not entitle the défendants to a directed verdict in their 
favor. Their remedy was to move the court at the conclusion of the 
testimony to require the plaintifï to elect as against which of the de- 
fendants he would proceed. 21 Cyc. 653 ; French v. Central Construc- 
tion Co., 76 Ohio St. 509, 81 N. E. 751, 12 L. R. A. (N. S.) 669, 118 
Am. St. Rep. 891. 

[5] As to the other grounds of the motion, it was shovvn that the 
plaintifï was paid by the checks of the Katalla Company, and upon the 
case made by the plaintiff there was évidence to go to the jury tending 
to prove the négligence of the défendant in not properly lighting the 
dangerous opening in the platform, or in failing to guard the same 
by railing; précautions which would necessarily be suggested by rea- 
sonable care for the safety of the employés. The défense of contribu- 
tory négligence of the plaintifï as a complète défense was eliminated by 
the uncontradicted évidence that both the défendants were common 
carriers. 

[6] We are precluded from considering the assignments of error 
which are based upon instructions to the jury and refusais to instruct, 
for the reason that it does not appear that timely exceptions were taken 
to the instructions so given or denied. On May 10, l9l3, two days aft- 
er the jury had returned their verdict, the plaintifïs in error filed in 
the court below a paper containing their exceptions to the court's in- 
structions and refusais to instruct; and it does not appear in the bill of 
exceptions that prior to that date, or at any time during the trial, any 
such exceptions were taken. It seems unnecessary to cite authorities 
to the proposition that exceptions to the charge taken after the jury 
had brought in a verdict are of no avail in an appellate court. Référ- 
ence may be made to Western Union Telegraph Co. v. Baker, 85 Fed. 
690, 29 C. C. A. 392, and cases there cited. Bidwell v. George B. Doug- 
las Trading Co., 183 Fed. 93, 105 C. C. A. 385, and Star Co. v. Mad- 
den, 188 Fed. 910, 110 C. C. A. 652. 
The judgment is afïirmed. 



HOLSTEIN V. ZEELAND ORNAMRNTAL CO. 

(Circuit Court of Appeals, Sixth Circuit. February 3, 1914.) 

No. 2,408. 

Patents (§ 328*) — Infbingkment — Peooess op Makinq Fabric-Covered Ob- 

NAMENTS. 

The Holstein patents, No. 688,425, for a process of making fabrie-cov- 
ered ornaments in vvliich a plastic material is pressed into ornamental 
configuration by means of a die and the fabrlc caused to adhère theroto 
in a single opération, and for the product of such process, and No. 770,651, 
foi a similar process in which two opérations are required, constvuoô, 
and held not Infringed. 

•For other cases eee same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Michigan ; Clarence W. Sessions, Judge. 

Suit in equity by Adolph M. Holstein, doing business under the 
name of the Syracuse Ornamental Company, against the Zeeland 
Ornamental Company. Decree for défendant, and complainant ap- 
peals. Affirmed. 

The f ollowing is the opinion of the District Court by Sessions, Dis- 
trict Judge: 

Complainant is the owner of two patents (Nos. 683,425 and 779,651), relat- 
Ing to claimed improvements in the art, process, and method of manufactur- 
ing cloth or fabric-covered ornaments. The bill of complaint is in the usual 
form alleging infringement and unfair compétition, and praying for an in- 
junction, discovery, and an accounting with a decree for profits and damages. 
The défendant in its answer dénies infringement and unfair compétition, and 
allèges the invalidity of the patents for lack of invention and novelty. The 
question of infringement is the principal one to be determined. 

In the spécification of patent No. 683,425, it is stated: 

"This invention relates to improvements in the art and process of manu- 
facturing fabric-covered ornaments or moldings, the primary object being to 
reduce to a minimum the cost of producing ornamental fabric-covered sur- 
faces of any desired configuration by comblning an adhesive plastic or other 
material vpith a fabric or équivalent facing and simultaneously pressing the 
fabric-covered surface Into the desired ornamentation or configuration. * * » 

"In the art of manufacture of fabric-covered ornaments and moldings it 
has been the practice to flrst produce the ornamented surface on a plastic 
or other material, and then to apply the fabric covering to the ornamented 
surface by hand, which process, it is well known, Is laborious, expensive, and 
entirely impracticable in extremely intricate and fine ornamentation or in 
extra heavy and sharp relief work, and that even in ordinary ornamentation 
the sharpness of the relief or configuration is frequently lost by the inability 
of the operator to force the fabric into contact with every minute détail of 
such configuration. 

"Our improved method or process consists, broadly: First, in the mechanical 
application of the fabric or équivalent facing to any ornamented or plain 
surface by a single opération ; second, the simultaneous formation of the same 
configuration or ornamentation in both the plastic material and fabric cover- 
ing or facing; and, third, the pressing together in one die or mold of an ad- 
hesive plastic body and a fabric, with the fabric adjacent to the négative 
mold or die, whereby the ornamentation is produced, flrst, upon the fabric 
and then upon the plastic material, and both are caused to adhère to each 
other. * * * 

"The essentlal steps in the process of making fabric-covered ornaments con- 
sists, flrst, in interposing the fabric between the plastic material and the néga- 
tive die and then pressing the whole by mechanical means against the néga- 
tive, whereby the contour of the négative is positively and simultaneously 
transmitted to the fabric and to the plastic material by a single opération. 
The plastic material being provided with an adhesive élément causes the 
fabric to retain the same configuration as the die and plastic material, and 
the fabric serves to reinforce the plastic body, which on account of its pliabil- 
ity may be readily bent and made to conform to any contour to which the 
ornament or molding may be applied." 

Claims of the inventors are stated as follows: 

"1. The method and process of making fabric-covered ornaments or mold- 
ings consisting in the mechanical application of a fabric to an ornamented 
surface whereby the fabric in its natural dry state is made to assume the 
same configuration as said ornament-surface without further treatment. 

"2. The method and process of making fabric-covered ornaments or mold- 
ings consisting in subjecting a fabric-covered surface of plastic material to 
pressure against an ornamented surface, whereby the ornamentation is posi- 
tively and simultaneously stamped into the fabric and plastic material, said 
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fabrlc being applied to the surface of the plastic material In Its natural dry 
State, and made to adhère thereto without further treatment. 

"3. The method and process of maklng fabric-covered ornaments or mold- 
ings consisting in Interposing a fabric between a ylelding surface of a body 
of material and an ornamented surface and then forcing the whole against 
said ornamented surface for simultaneously producing a positive impression 
in the fabric and ylelding surface, said fabric being forced into the intaglio 
parts of the ornamented surface and made to adhère thereto without addi- 
tional treatment. 

"4. As a new article of manufacture, a body of permanently pliable ma- 
terial containlng an adbeslve élément and having an ornamented surface and 
a fabric facing of silk, satin, broadcloth, or plush impressed into the same 
configuration as said ornamented surface." 

Claims 1, 2 and 3, considered in connection with the spécification, are cor- 
rectly construed and interpreted by complalnant's expert witness: 

"The fundamental feature of novelty in each of thèse claims tlierefore con- 
sists in pressing a cloth-covered plastic body against the négative ornamental 
surface of a mold under mechanical pressure whereby the positive ornamen- 
tatlon is simultaneously impressed in the fabric and plastic body correspond- 
ing in minutest détail to the surface of the négative. 

"The other broad feature of novelty of the process consists in causing the 
cloth to adhère to ail parts of the ornamented surface by the same pressure 
which formed the ornamentation." 

Clalm 4 necessarily refers and pertains to the article of manufacture pro- 
dueed by the process set forth in claims 1, 2, and 3 and the speciflcatlon, and 
must be construed and interpreted in the same way. 

In bis spécification of patent No. 779,651, complainant says: 

"This Invention relates to iniprovements in the method of manufacturing 
cloth-covered ornaments for burial caskets. Thèse ornaments are made of a 
composition material of a putty nature, which is molded to the desired form 
while in a plastic or seniiplastic condition, and eontains a suitable bond and 
an adhesive substance which are thoroughly mixed with the putty base, so 
that by slightly steaming the ornament after being molded it becomes easily 
pliable, but when cold becomes hard, although tenaclous and somewhat plia- 
ble. Heretofore I hâve made thèse ornaments under my patent No. 683,425, 
dated October 1, 1901, by applylng the cloth in a dry state to the ornamental 
surface while the composition material was in a somewhat green state — that 
is, the cloth was applied by the same dies by which the ornament was formed 
and during the opération of formlng the ornament. This has proved to be 
a very satisfactory method of applylng the cloth ; but I hâve found that dif- 
férent manufacturers cover thelr caskets with différent makes of cloth, and 
that thèse cloths vary slightly in shade or tint, and it therefore becomes nee- 
essary for each manufacturer for whom my ornaments are made to supply 
me with their particular shade of cloth, so that there may be no différence 
between the color of the cloth in the ornaments and that on the body of the 
casket. The orders for thèse ornaments are necessarily fiUed in great haste, 
and it therefore becomes necessary to provide soine means of applylng the 
cloth to the ornaments as soon as the order is received. In order that this 
may be done expeditiously, a certain quantlty of adhesive substance, as ce- 
rnent or glue, is thoroughly mixed in the composition, after which the orna- 
ments are pressed to the desired form without applylng the cloth, and, of 
course, thèse ornaments soon become cold and dry, and I hâve found that 
by slightly steaming the ornamented surface the cloth may be readily ap- 
plied, either by hand or in the same press or dies by which the ornament was 
made, the latter method being preferred, as it impresses the cloth more evenly 
against ail parts of the adhesive surface. 

"My iraprovement, therefore, consists in steaming the ornamented surface, 
which is done very quickly by simply movlng the ornament across a jet of 
Bteam, after which the cloth is applied by the same dies which form the orna- 
ment and by hand, and the adhesive élément, being moist, readily grips the 
(iloth and soon cools, thus firmly securlng the cloth to the ornament. The 
work of steaming is done almost instantaneously, and therefore permits a 
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large number of thèse ornaments to be eovered wltMn a very short perlod of 
tiine." 

Hls elaim Is thus stated: 

"The herein-described method of manufacturing cloth-covered ornaments 
consisting in nsixing with a composite body a quantity of adhesive and then 
pressing the desired ornamentation in the surface of said body and allowing 
the composite body to dry; then slightly steaming the ornamented surface to 
soften the adhesive and Immediately, aftervvard applying the cloth facing, 
whereby the adhesive is caused to permanently secure the cloth to the com- 
posite body." 

Defendant's process of manufacturing fabrlc-covered ornaments is stipu- 
lated to be as folio ws: 

"First. The défendant takes a wooden block A, whlch is routed out In one 
of Its faces as shown at "a" for the purpose of forming a recess, In whlch 
recess Is placed a material susceptible to receivlng an impression, and whlch 
subsequently hardens and forms a die 6. 

"Second. The plastic materials B from whlch the ornaraent is made is placed 
over the die or mold and pressed by suitable appliances into the die. The 
ornament is then removed from the die and allowed to dry and become hard, 
and the edges are then removed or trlmmed ofC in any suitable way as if 
trimmed by hand. 

"Third. The plastic material forming the ornament Is composed of glue, 
whlting, rosin, and ground wood. 

"Fourth. The dry ornaments are then eovered with a coating of glue and 
the fabrie or cloth coverlng is placed upon the face of the ornament and by 
hand the fabrie is worked into the interstices, dépressions, and cavlties of 
the ornaments. 

"(The ornament as thus eovered Is then replàced In the die and pressure 
again applled to finish the face of the ornament, and more perfectly work 
the fabrie into the interstices, crevlees, and valleys of the ornament.) 

"Flfth. The ornament with its face coverlng is then removed from the die 
and the edges trimmed off and pasted over onto the back of the ornament 
by hand." 

It appears by the proofs that in defendant's process glue is applled to the 
surface of the ornaments by means of a brush. 

An examinatlon of complalnant's inventions, as deflned and described in the 
spécifications and clalms above quoted, and a comparison of siich inventions 
with the method and process emplo.yed and used by détendant, clearly denion- 
strate that there is no Infringement of the first patent and none of the sec- 
ond unless the hand coating of the hard and dry face of an uncovered orna- 
ment with glue is the équivalent of steaming, and thus softening its surface 
and making it plastic and adhesive. The alleged infringement conslsts nel- 
ther In the ingrédients and composition of the plastic material, nor in the 
formation of the uncovered ornament, but rather in the method and process 
of combining and unltlng the plastic ornament with the fabrie cover. The 
process of attaching a cloth or fabrie coverlng to a surface coated with solvent 
glue or other adhesive substance, elther by hand or by mechanlcal pressure, 
is familiar to every one, and very old. The process eovered by complalnant's 
first patent conslsts essentlally of Impressing the ornamentation or configura- 
tion upon the fabrie coverlng and the soft and plastic body of the ornament 
simultaneously, by subjecting both to the same pressure in a mold or die, 
and thereby not only producing and completing an ornament in a single op- 
ération but also combining its parts into nearly an homogeneous whole. The 
process of the second patent Is essentlally the same as that of the first, dif- 
fering therefrom only in the fact that it calls for an interrupted instead of a 
continuous opération, or, to speak more accurately, two opérations Instead of 
one. In other words, in the process eovered by the second patent, the body of 
the ornament is first molded and formed in the die from the soft and moist 
materials, then removed from the die and petmitted to dry and become hard, 
then again partially softened and molstened by steaming, and flnally re- 
plàced in the mold or die with the cloth coverlng thereon, and by pressure 
resbaped, remolded, and re-formed, the résultant product benig substantially 
identical with that of the process eovered by the first patent. 
211 F.— 30 
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Compïainant contends that défendant, by applying solvent or liquid glue 
to the surface of the dry body of the ornament, also softens it and by replac- 
ing it in the die with ttie cloth cover and subjecting both to pressure, uot 
only remolds, re-forms and resbapes the ornament, but also forces tlie sub- 
stance of the one into the fabric of the other. He insista that, unless softeued 
and made plastic, the body of the ornament and the additional cloth cover- 
Ing could not be placed in the original mold or die and subjected to pressure 
without cuttlng, tearlng or otherwise injuring the fabric and defaciiig the or- 
namentation. The défendant claims that the green and molst body of the 
ornament, as It cornes from the die or mold in the first instance, will shrink 
sufflclently in drying to admit into the die the cloth covering in addition to 
itself. ïhe testimony upon thls subject is very confllcting, and it is sufflcient 
to say that the évidence on the part of the défendant is more satisfactory, 
reasonable, and convincing than that in behalf of compïainant. 

The évidence does not establish a case of unfair compétition and there be- 
ing no infrlngement, other questions need not be consldered. 

A decree will be entered dlsmlssing the bill of complaint, with costs to the 
défendant to be taxed. 

E. A. Thompson, of Syracuse, N. Y. (Howard P. Denison, of Syra- 
cuse, N. Y., of counsel), for appellant. 

J. N. Clark, of Zeeland, Mich., for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and SA- 
TER, District Judge. 

PER CURIAM. The decree of the district court is affirmed upon 
the grounds stated in the opinion of Judge Sessions in that court, 
which is approved. 



TUENBR V. MOORE et al. 

(Circuit Court of Appeals, Eighth Circuit. January 19, 1914.) 

No. 3801. 

1. Patents (§ 26*) — Invention — Com.bination of Old Eléments. 

It does not constitute patentable invention to bring éléments, ail of 
which were clearly disclosed in prior patents, although separately, to- 
gether in a combination in which each performs merely its old function. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 2T-30 ; Dec. Dig. 
§ 26.* 

Patentability of comblnations of old éléments as dépendent on résulta 
attained, see note to National Tube Co. v. Aiken, 91 C. C. A. 123.] 

2. Patents (§ 328*) — Invention — Reinfoeced Concrète Construction. 

The Turner patent No. 985,119, for a reinforced concrète building con- 
struction, held void for lack of invention in view of the prior art. 

Appeal from the District Court of the United States for the District 
of Minnesota; Charles A. Willard, Judge. 

Suit in equity by Claude A. P. Turner against Morris E. Moore and 
Edward J. Scriver, partners under the name of Moore & Scriver. 
Decree for défendants, and compïainant appeals. Affirmed. 

For opinion below, see 198 Fed. 134. 

•For other cases see saine toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Cliarles J. Williamson, of Washington, D. C. (Louis A. Hubachek, 
of Minneapolis, Minn., on the brief), for appellant. 
H. E. Fryberger, of Minneapolis, Minn., for appellees. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

HOOK, Circuit Judge. Turner sued Moore & Scriver for infringe- 
ment of claims 1, 4, and 6 of his patent No. 985,119, February 21, 
1911, for new combination in reinforced concrète building construc- 
tion. He appeals from a decree of the trial court dismissing his bill 
on the ground of noninfringement. 

The claims of the patent contemplate reinforced concrète columns 
in a building structure of one or more stories, with intervening slab 
floors intégral therewith; the columns having cantilever heads; the 
column reinforcement being vertically continuons, that of the can- 
tilever heads independent thereof, and that of the floor slabs being 
groups of rods funning across the column heads from column to col- 
umn in varions directions. The cantilever rods are elbow shape, the 
lower portions extending downward into their respective columns, 
and the upper portions radiating laterally from the column tops into 
the floor structure. In another form specified the elbow extensions 
are supplemented by rods crossing the columns and projecting into the 
slab. In one of the claims the lower members of the elbow rods are 
not expressed as being independent of the vertical column rods. In 
the structure of the patent, beams or girders as floor supports are dis- 
pensed with. 

[1, 2] The column and flat slab construction was old in the art, and 
was so declared by the Patent Ofiîce. Except as to the elbow rods the 
évidence before the trial court was full and convincing that none of 
the plaintifif's particular éléments were new. This was so completely 
established by prior patents, publications, and designated structures 
that no pains need be taken to enumerate and discuss them. Counsel 
argue that as no single prior patent,- publication, or structure exhibited 
ail the éléments of the claims in suit, the défense must fail. But if 
they were clearly disclosed before, though separately, it was not in- 
vention to bring them together as the plaintiff did. For example, it 
is not invention to take a fire pot from an old stove, a flue from an- 
other, and a coal réservoir from a third and assemble them, where 
each merely performs its old functions in its new location. Hailes v. 
Van Wormer, 20 Wall. 353, 22 L. Ed. 241. Plaintiff's column rods 
were, in function, the old column rods, and nothing more. His floors 
of flat slabs without beams or girders were old and so of their rein- 
forcement by groups of rods passing in varions directions over the 
points of support. The cantilever rods extending across the tops of 
the columns into the supported structure were also old. The plaintiff 
merely selected and assembled old things in aggregation, and pushed 
them with enterprise and publicity. 

The elbow device is plainly disclosed in patent No. 667,871 to El- 
linger, February 12, 1901. His was a column, beam, and floor con- 
struction, but the extension of the horizontally bent rods into the floor 
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itself was suggested, even if it would not naturally occur to a person 
of ordinary skill in the arf. In EUinger's spécifications it is said : 

"As shown in FIgs. 1 and 2 the column and beam are in one continuons 
structure, the upper ends of the rods 1 on the opposite sides of the column 
being turned outwardly at rlght angles and embedded in the cemented ma- 
terlal of the beam. The column may, however, be made separately from the 
beam, or it Jiiay be formed intégral with a section of the floor or other struc- 
ture which it is to support." 

In this patent the lower members of the elbow rods are employed 
as column reinforcement, and seem to extend ta the foot of the col- 
umn, whereas in two of the three claims in suit they are separate or 
independent. But this différence is for economy in the use of meta! 
and for convenience in working, and a change from one to the other 
would hardly deserve the dignity of invention. Thus in his original 
application the plaintifï specified that: 

"When the column reinforcement consists In the banded and bound verti- 
cal rods I bend the rods outward at the top of the column and extend the 
laterally bent portions thereof horizontally ; but where the column reinforce- 
ment consists of the banded and bound bars of structural steel (members too 
rigid to be practically bent) I employ the elbow ribs the vertical portions of 
which I arrange within the column and the horizontal portions of which I 
arrange within the floor slab," etc. 

In the final amendment of the spécifications which are incorporated 
in the patent as issued emphasis is put upon the independency of the 
elbow and column rods. The idea seems to hâve corne with the strug- 
gle in the Patent Office. The extension of the lower members of the 
elbow rods into the column is for anchorage, and in EUinger's device 
it is accomplished by the upper part of his column rods. For this 
function the devices are mechanical équivalents, and so nearly alike 
that a change from EUinger's to plaintifï's would naturally suggest 
itself to a person who in building a structure of two or more stories 
desii^ed the column rods continuons instead of bent out laterally at the 
top of each column. But even this independency was not the plain- 
tiff's invention. It was disclosed in the work of Berger and Guillerme 
entitled Ea Construction en Ciment Armé, published in Paris in 1902, 
which testimony shows is a standard work of high authority. One 
volume consists largely of text and illustrations and the other of plans 
and drawings. Plate xlii in the latter shows a réservoir with a flat 
slab bottom and a column in the center supporting an arch slab top. 
Some of the vertical column rods are bent elbow like outward into 
the footing of the column and rods in the roof or top are bent down- 
ward into the column where they are independent of the column rein- 
forcement. A cross-section of the top of the column shows the hori- 
zontal rods radiating into the adjacent structure. It may also be ob- 
served that Plate xlvi of the same volume shows in skeleton form the 
reinforcement rods of a column bent outward elbow like at both top 
and bottom. Indeed, passing ail other évidences of the prior art, in- 
cluding physical structures in varions parts of the country, this work, 
published about eight years before plaintifï's application for the pat- 
ent before us, and more than two years before the application for his 
prior patent, No. 859,858, discloses by itself almost every other ele- 
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ment of the claims now in suit — columns with vei'tical rods, intégral 
with and supporting flat slab floors without beams or girders, and 
groups of rods in flat slab construction running in différent directions 
over the columns from column to column. Circumferential rings and 
struts or braces in the enlargement of the column heads are also illus- 
trated. Cantilever bars lying across and projecting beyond the heads 
of supports were old with Hennebique. One disposition of them is 
shown in his patent No. 611,907, October 4, 1898, for a joist or girder 
construction, and their adaptability to a flat slab is obvious. 
The decree is afïirmed. 

VAN VALKENBURGH, District Judge (concurring). Both the 
Suprême Court and this court hâve distinctly announced the conditions 
under which a new combination, ail the constituents of which were 
well known and in common use before the combination was made may 
be patentable. Parks v. Booth, 102 U. S. 96-102, 26 L. Ed. 54; Loom 
Co. V. Higgins, 105 U. S. 580, 26 L. Ed. 1177; Potts v. Creager, 155 
U. S. 597, 606, 608, 15 Sup. Ct. 194, 39 L. Ed. 275 ; National Hollow 
Brake-Beam Co. v. Interchangeable Brake-Beam Co. (C. C. A.) 106 
Fed. 693, 45 C. C. A. 544; J. L. Owens Co. v. Twin City Separator 
Co. (C. C. A.) 168 Fed. 259, 93 C. C. A. 561 ; Naylor v. Alsop Process 
Co. (C. C. A.) 168 Fed. 911-917, 94 C. C. A. 315; also Hailes v. Van 
Wormer, 20 Wall. 353, 22 L. Ed. 241. In the latter case it was said : 

"Merely bringing old devices into juxtaposition, and there allowing eacli 
to work eut its own effect, without the production of something novel, is not 
Invention." 

Hère, as pointed out in the opinion of the court, the constituent 
éléments of the patent in suit were well known, and performed the 
same functions in the same art, though not ail disclosed in a single 
prior patent, publication or structure. For this reason, and for the 
additional reason that I believe the trial court was correct in its con- 
clusion that defendant's building did not infringe complainant's pat- 
ent, I concur in the foregoing opinion. 



NET MFG. CO. v. G. A. SWINEFORD CO. 

(District Court, N. D. Ohlo, E. D. April 22, 1913.) 

No. 15. 

1. Patents (§ 328*) — Validity — Track fob Hay-Carbiek. 

ïhe Taylor patent. No. 486,812, for a track for hay-carriers, clalm 1, 
hcld void as covering a broad combination of which the patentée never 
claimed under oath to be the originator or inventer. 

2. Patents (§ 102*)— Peoceedings to Obtain — Amendment dp Application. 

An amendment of a patent application introducing a daim not con- 
tained in the original application and embodylng a construction not speci- 
fled nor claimed therein must be verifled by the supplementary oath of 

•For other cases see same topic & S mumbea in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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the applicant In the terms prescribed by Rev. St. § 4S92 (U. S. Comp. St. 
1901, p. 3384). 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 142; Dec. Dig. § 
102.*] 

In Equity. Suit by the Ney Manufacturing Company against the 
G. A. Swineford Company. On final hearing. Decree for défendant. 

Bond & Miller, of Canton, Ohio, for plaintiff. 
Fay & Oberlin, of Cleveland, Ohio, for défendant. 

DAY, District Judge. The bill of complaint of the Ney Manufac- 
turing Company prays for an injunction and accounting against the 
G. A. Swineford Company for the infringement of United States let- 
ters patent No. 486,812, for track for hay-carriers, issued November 
22, 1892, to the Ney Manufacturing Company, as the assignée of Bruce 
Taylor. 

Hay-carriers include an overhead track on which runs a trolley from 
which hay may be suspended to facilitate its removal from one place 
to another. The patent describes a track made up of sections placed 
end to end, each section comprising two parallel angle-bars laterally 
spaced apart by double-shouldered rivets; and a clamp coupler for 
securing together the ends of the adjacent sections of track. 

The patent contains three claims relating to the coupler: Claim 1, 
claiming broadly the combination with the old double angle-bar track 
spaced by double-shouldered rivets, of a coupler consisting of a base- 
plate, a cap-plate, and bolts for clamping the two together; while 
claims 2 and 3 are limited to the spécifie f orm of coupler illustrated in 
the drawing of the patent. 

The défendant claims that the patent in suit was invalid : First, be- 
cause Bruce Taylor, the patentée, was not the originator of the coupler 
broadly claimed in claim 1, but that such a coupler was disclosed and 
explained to him by John Hall, Jr., a dealer in agricultural implements, 
of Pittsburgh, Pa., and that what Taylor did was to alter the coupler 
explained by Mr. Hall into the spécifie form of a coupler described in 
the patent and set forth in claims 2 and 3. Second, that no claim em- 
bodying the subject-matter of claim 1 was in the application originally 
sworn to by Bruce Taylor, the patentée, but that claim, as well as the 
complète spécification and claims of the issued patent, were substi- 
tuted by an associate attorney during the prosecution of the applica- 
tion, without the knowledge of the patentée. Third, that the subject- 
matter of claim 1 did not involve invention in view of patents issued 
prior to Taylor's alleged invention. Fourth, that the couplers manu- 
factured by the défendant do not respond in terms or spirit to claim 
1 of the patent in suit, and therefore do not infringe that claim. 

Claim 1, which alone is in issue, reads: 

"The combinations, in a track for hay-carriers, of the angle-bars placccl 
side by side, a coupler consisting of a base-plate, a cap-plate, bolts for clamp- 
ing the two together, and double-shouldered rivets located botween said anj.'le- 
hars with their reduced ends projecting therethrough, whereby said angle- 
bars are retained against vertical and latéral displacement, snbstantially as 
set forth." 

*For other casea see Bame toplc & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Claims 2 and 3, infri'ngement of which is not charged, relate to the 
spécifie form of coupler described in the patent. 

[1] Bruce Taylor, the patentée, testified that while he was employed 
as a salesman by the complainant, in the fall of 1891, John Hall, Jr., 
at Pittsburgh disclosed to him a plan he had of a coupler to couple 
thèse angle-bars together, and that at this time Mr. Hall made a rough 
sketch to illustrate this coupler ; that this coupler disclosed to Taylor 
included an upper plate having a bar which extended about a quarter 
of an inch down into the space between the angle-bars which formed 
the track ; a lower plate having a bar which extended about a quarter 
of an inch upwardly into the space between the angle-bars; and two 
bolts extending through the upper and lower plates by which the plates 
could be clamped against the track, thèse bolts being located behind and 
in engagement with the space- ferrules or double-shouldered rivets, 
which spaced apart the angle-bars of the track. The bars which ex- 
tended from the two plates into the space between the track angle- 
bars were designed to prevent the track from giving sideways at the 
joint; and the bolts which clamped the two plates together were lo- 
cated back of, and in engagement with the space-ferrules or double- 
shouldered rivets in order to keep the track from pulling apart end- 
wise. 

Substantially thèse same facts were testified to by Hall.' There is 
considérable dispute in the testimony ; évidence being introduced tend- 
ing to show that Taylor was discharged by the complainant for ex- 
cessive drinking, and, as a conséquence thereof, had considérable ill 
feeling against complainant company. 

The record does not establish that Taylor was the inventer of the 
device described by claim 1 of the patent ; it does not appear that he 
claimed any other invention than the spécifie form of coupler described 
in claims 2 and 3. 

There is no doubt that the invention in claims 2 and 3 was the in- 
vention of Taylor, and I hâve cited this part of the record, in order 
that I may more intelligently refer to the contention made by the de- 
fendant, that no claim embodying the subject-matter of claim 1 was 
in application originally sworn to by Bruce Taylor, the patentée. 

Défendant offered in évidence file wrapper of the patent in suit, 
showing the Patent Office record of the patent application. The file 
wrapper disclosed that, in the application originally sworn to by Tay- 
lor, there were no claims purporting to cover the subject-matter of 
claim 1 of the patent, and each of the claims which related to the 
coupler set forth in variant terms the spécifie form of coupler illus- 
trated and described in the patent. It was this particular form of 
coupler which Mr. Taylor testified he invented or produced by altering 
the coupler disclosed to him by John Hall, Jr. 

The file wrapper discloses that, after the application was filed in the 
Patent Office, definite action was deferred until the spécifications 
should set forth the alleged invention in clear, concise, and exact 
terms, and the Patent Office Examiner stated that : 

"If the object had been to furnlsh a confused spécification and contradictory 
claims, such object could not hâve been much more completely attained." 
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It appears from thé record that, aside from executing the oath to 
the original application, Taylor, the patentée, had nothing to do with 
the application for this patent. After the criticism of the Patent Office, 
another attorney was secured by the complainant, who shortly there- 
after amended the application by canceling completely the original 
description and claims and substituting therefor a new description, and 
a new séries of claims. 

In this amendment there was not presented any claim covering the 
subject-matter of claim 1 of the patent. Nor was any such claim pre- 
sented in the next amendment, and not until the final amendment was 
filed in the case was the présent claim 1 submitted. 

[2] None of thèse amendments was verified by a supplementary 
oath of Taylor, the patentée, and none of thèse amendments was even 
submitted for his inspection, or bis approval, for he was not consulted 
after the filing of the application. It is quite plain to me from this 
Patent Office record that Bruce Taylor never claimed to be the orig- 
inator of the construction set forth in claim 1. This is developed by 
files of the Patent Office, and to this effect he testified in this case. It 
then appears that claim I was not included in the original application 
supported by Taylor's oath, and the amendment submitting the claim 
was not supported by his supplementary oath. In this case the draw- 
ings were the same as in the sworn original Taylor application, and 
in the unsworn substitute application as later amended by the unsworn 
insertion of claim 1. Taylor never claimed by sworn statement to be 
the originator of the subject-matter of claim 1, and that subject-matter 
was first claimed by an associate attorney in the third and last amend- 
ment which he filed. 

The record does not disclose that Taylor ever claimed under oath 
to be the originator of the construction enibodied in claim 1. On the 
contrary, it appears from an investigation of the file wrapper and the 
entire record that he did not do so. This being the situation, the pat- 
ent is invalid. The amendment required an oath which had to be sub- 
scribed to by Taylor. This oath is lacking, and for want of it the pat- 
ent is void. Revised Statutes, § 4892 (U. S. Comp. St. 1901, p. 3384) ; 
Steward v. American Lava Co., 215 U. S. 161, 30 Sup. Ct. 46, 54 L. 
Ed. 139, affirming the decree of the Sixth Circuit Court of Appeals 
reported in 155 Fed. 731, 84 C. C. A. 157; Railway Co. v. Savles, 97 
U. S. 554, 24 Iv. Ed. 1053 ; Eagleton Manufacturing Co. v. West, Brad- 
ley & Carey Manufacturing Co., 111 U. S. 490, 4 Sup. Ct. 593, 28 L. 
Ed. 493 ; Kennedy v. Hazelton, 128 U. S. 667, 9 Sup. Ct. 202, 32 h. 
Ed. 576; De La Vergne Refrigerating Machine Co. v. Featherstone, 
147 U. S. 209, 229, 13 Sup. Ct. 283, 37 L. Ed. 138. 

From an examination of the record, I am also of the opinion that 
this is one of those cases wherein the language of the court in Mer- 
riam Co. v. Ogilvie, 170 Fed. 167, 95 C. C. A. 423, and Perkins Elec- 
tric Switch Manufacturing Co. v. Yost Electric Mfg. Co. (C. C.) 189 
Fed. 625, that "an inquiry as to the damages or profits which yield 
no compensatory profits, or damages, proportionate to the cost of the 
investigation," describes the situation clearly. 

The patent bas expired over three years ago, the amount involved 
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is very small indeed, and from the view which I take of the case the 
patent is invalid. 

The bill of complaint will be dismissed. 



BUCHER & GIBBS PLOW CO. v. INTERNATIONAL HARVESTER CO. 

OP AMERICA. 

(District Court, N. D. Ohio, E. D. November 25, 1913.) 

No. 115. 

1. Patents (§ 26*) — Invention — New Combination of Old Eléments. 

A new combination of éléments old In themselves, but which producea 
a new and useful resuit, involves invention and entitles the inventer to a 
patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30 ; Dec. Dig. 
§ 26.*] 

2. Patents (§ 283*) — Validitt of Reissue — Intervening Rights. 

An infringer cannot claim an estoppel against a reissue patent as hav- 
Ing acquired Intervening rights, where its structure contains ail the élé- 
ments of the original patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 448-450, 452; 
Dec. Dig. § 283.*] 

8. Patents (§ 328*) — Validitt and Infbingement — Disc Hareow. 

The Niesz reissue patent, No. 13,163 (original No. 916,361), for a dise 
harrow, is for the same invention as the original patent, was properly 
granted, was not antlcipated, and discloses patentable invention, also held 
infringed. 

In Equity. Suit by the Bûcher & Gibbs Plow Company against the 
International Harvester Company of America. On final hearing. De- 
cree for complainant. 

A. S. Pattison, of Washington, D. C, for plaintiff. 

Banning & Banning, of Chicago, 111., for défendant. 

DAY, District Judge. This case is a suit charging infringement of 
the Niesz reissue patent, No. 13,163, of November 1, 1910, relating 
to dise harrows. The Niesz patent was issued to the Bûcher & Gibbs 
Plow Company, the complainant herein, as the assignée of Frank B. 
Niesz, the inventor. Original patent No. 916,361, of which the patent 
in suit is a reissue, was dated March 23, 1909, and the application for 
the reissue was filed July 19, 1910. The original and reissued patents 
are for the same invention and both for a new type of harrow. The 
new patent was issued under the provision of Revised Statutes, § 4916 
(U. S. Comp. St. 1901, p. 3393), and chiefly for the reason that the 
claim of the original patent was defective, incomplète, and insufficient 
for the purpose of protecting the invention disclosed and described in 
the original patent. Complainant commenced the manufacture and 
sale of the device in controversy in August, 1908, and by June, 1909, 
had sold 678 harrows. In May, 1909, the défendant purchased one of 
the complainant's harrows, involving the claims of the invention hère 
in controversy. 

*For other cases ses same topic & i ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Now, on examination of the harrows manufacturée! by the complain- 
ant and the défendant, it is plain that the defendant's harrow is an ex- 
act duplicate of the structure manufactured by the complainant under 
its patents, with the exception that the so-called anti-tilting device 
placed upon the defendant's structure has a différent arrangement f rom 
that placed upon the complainant's structure, so that, if the complainant 
is entitled to the protection of the patent claimed, there is no question 
but that the defendant's structure infringes. The type of harrow in 
controversy is what is known as a double-disc harrow. The structure 
comprises a front harrow frame and a rear harrow frame; the ob- 
ject being to provide a harrow dise construction in which two sets of 
harrow dises shall be arranged in tandems flexibly connected to f acili- 
tate the turning of the structure as a whole and to avoid throwing the 
ground up into ridges when turning corners or when the. harrow is 
moved out of a straight line. The rear harrow frame is flexibly con- 
nected to the center of the front harrow frame in the form of a ver- 
tical pivot, between the forwardly extending reach of the rear harrow 
frame and the center of the rear portion of the front harrow frame. 
The front and rear harrow frames each carry two separate gangs of 
dises, which dise gangs or frames are pivoted to the front and rear 
frames and capable of adjustment to the end that the dise gangs or 
frames may be set at angular relation to each other. This adjust- 
ment is accomplished by means of levers. By reason of the adjusta- 
bihty of the four sets of dises, it is possible to adjust the dise gangs in 
the forward frame at an angle to each other, the lines of the angle di- 
verging rearwardly, and to adjust the two gangs on the rear frame at 
an angle to each other with the lines of the angle converging rearward- 
ly. For the purpose of overcoming the strains on the pivots of the rear 
gangs while in opération, the rear harrow frame has rigidly secured 
thereto a horizontal member which is engaged by a horizontal mem- 
ber on the inner end of each of the dise gangs ; the one sliding with re- 
lation to the other to permit of the adjustment of the gangs to the de- 
sired angle, and at the same time affording a support to the inner ends 
of the gangs to overcome the tendency to irregularity in entering the 
soil. The flexible connection between the front and rear harrow frames 
permits of the automatic adjustment of the harrow to the inequalities 
of the soil, and enables the entire structure to be turned in a narrow 
space. The structure enables the double cultivation to be performed 
in the same time that a single cultivation could be performed by a sin- 
gle harrow frame. 

The reissue patent contains six claims, but the fourth claim is per- 
haps the broadest. It provides : 

"(4) In a harrow, the combination with a front harrow frame, and adjusjta- 
ble dise shafts carried thereby, of a rear harrow frame flexibly connected at 
its front end to the front frame at the point between the ends of the front 
frame, separate dise frames vertically plvotally connected to the rear frame, 
means adjustably turning the frames on thelr vertical pivots, and horiKonta! 
slidable engaging members between the dise frames and the rear frames to 
prevent a tilting movement of the dise frames." 

The défendant contends that the invention sought to be protected by 
the reissue patent was a différent invention from that covered by the 
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claims of the original patent ; that the bill is wanting in equity by rea- 
son of the fact that the défendant has acquired intervening rights by 
the manufacture and sale of a certain number of harrows; and also 
that the patent is invalid. 

As bearing upon the prior art, défendant has set up seventeen pat- 
ents. Nine of them, Galt & Tracy (two), Nauman, Little, La Dow, 
Sharp (two), Lingren, and Wildman, consist of a single dise harrow. 
Five of thèse patents, Wilson, La Dow 388,567, Wright, Clark 712,996, 
and McVicar, are for a rigid double-disc harrow. It is quite probable 
that by combining varions of thèse patents, and by making certain 
changes, removing certain parts, or reorganizing some of the parts 
which are found in thèse various patents, the structure claims by the 
Niesz patents can be built up. It is argued that Niesz had before him 
thèse prior structures, disclosed by thèse patents, and that the combin- 
ing of thèse structures into the harrow of the Niesz invention was an 
obvious thing to do; that any mechanic would do it. It does seem 
simple, yet nevertheless it never was donc before, and the novel combi- 
nation of Niesz's evidently presented great utility, as shown by the 
adoption of this device by the défendant company. 

[1] It is well settled that a nèw combination of cléments old in 
themselves, but which produce a new and useful resuit, entitles the in- 
venter to the protection of a patent. Expanded A'Ietal Co. v. Bradford, 
214 U. S. 381, 29 Sup. Ct. 652, 53 L. Ed. 1034; Potts v. Creager, 155 
U. S. 197, 15 Sup. Ct. 194, 39 L. Ed. 275; Kryptok Company v. Stead- 
Leans Co., 207 Fed. 85. 

The five patents showing efîorts in the double-disc harrow fîeld fait 
to disclose the combination and arrangement of parts which are the 
subject-matter of the Niesz patent in suit, which combination has unde- 
niable advantages. It is important to détermine whether the proper 
foundation for the granting of the reissue patent has been laid. 

The claim of the original Niesz patent is : 

"In a dise harrow the combination of a front and rear dise frame, the rear 
dise frame consisting of parallel bars journaled intermedlate thelr ends and 
a Connecting bar, a head secured to said Connecting bar and spaced plates se- 
cured to the head and means for roeking the rear dise frames upon thelr 
pivoted points, substantlally as and for the purpose specifled." 

The structure of the défendant is practically a copy of the structure 
made by the complainant, with the exception that the anti-tilting de- 
vices are différent in form and the manner of location, but perform 
substantlally the same functions. 

[2] The record discloses that the défendant knew of the Niesz pat- 
ent at the time it was developing its harrow, and that the structure de- 
veloped by the défendant was considered by the patent department of 
the défendant company, as whether or not it was within the scope of 
the original Niesz patent. It is also plain that the defendant's struc- 
ture contains ail the éléments of the claim of the original Niesz pat- 
ent. 

The défendant, being in possession of thèse facts, cannot well claim 
an estoppel against the reissue patent. No intervening rights accrued 
to the défendant in this case upon which, in equity, it can rely. The 
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reissue of the patent under section 4916, Rev. Stats., has been f requent- 
ly considered by the Suprême Court of the United States, and in the 
case of TopUfE v. Tophft, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658, 
the court has summarized ail of the various décisions bearing upon this 
subject. The court said : 

"From tlils summary of the authorlties It may be regarded as the settled 
rule of this court that the power to reissue may be exercised when the pateut 
is inoperative by reason of the fact that the speciflcatiou, as originally drawn, 
was détective or insutUcieiit, or the claims were narrower than the actual iu- 
vention of the patentée, provided the error has arisen by inadvertence or mis- 
take, aud the patentée is guilty of no fraud or déception ; but that such reis- 
sues are subject to the following qualifications: First. ïhat it shall be for the 
same invention as the original patent, as such invention appears from the 
spécification and claims of such original. Second. That due diligence must 
be exercised in discovering the misfake in the original patent, and that, if it 
be sought for the purpose of enlarging the claim, the lapse of two years will 
ordinarily, though not alvpays," be held as abandonment "to the public to the 
sanie extent that a failure by the Inventor to apply for a patent within two 
years from the public use or sale of hls Invention is regarded by the statute 
as conclusive évidence of an abandonment of the patent to the public. Third. 
That this court will not review the décisions of the commissioner upon the 
question of inadvertence, accident, or mistake, unless the matter is manifest 
from the record ; but that the question whether the application was made 
within a reasonable time Is in niost, if not ail, such cases a question of law 
for the court. 

"To hold that a patent can never be reissued for an enlarged claim would be 
not only to overrlde the Intent of the statute, but would operate In many cases 
with great hardshlp upon the patentée. The spécification and claims of a 
patent, particularly if the Invention be at ail complicated, constitute one of 
the most dlfficult légal Instruments to draw with accuracy, and, in vIew of the 
fact that valuable Inventions are often placed in the hands of Inexperienced 
persons to prépare such spécifications and claims, it is no matter of surprise 
that the latter frequently fail to describe with requisite certainty the exact in- 
vention of the patentée, an error elther In claimlng that which the patentée 
had not In fact invented, or in omitting some élément which was a valuable or 
essential part of his actual invention. Under such circumstances, It would be 
manifestly unjust to deny him the benefit of a reissue to secure to him his 
actual invention, provided It is évident that there has been a mistake, and he 
has been guilty of no want of reasonable diligence in discovering It, and no 
third persons hâve In the meantime acquired the right to manufacture or sell 
what he had failed to claim. The object of the patent law is to secure to in- 
ventors a monopoly of what they hâve actually invented or discovered, and It 
ought not to be defeated by a too strict and teehnlcal adhérence to the letter 
of the statute, or by * • * artiflcial rules of Interprétation." 

[3] The claim of the original patent was defective and insufficient. 
The Niesz reissue is clearly for the same invention as the original, be- 
cause the reissue claims cover the exact construction of the original 
patent. They do not include anything which is not contemplated and 
included in the disclosure and description of the original patent. It 
would not be équitable that the inventor should be defeated in protect- 
ing his real invention because of a mistake or inadvertence of his so- 
licitor in drawing the claim of the original patent. In this single insuf- 
ficient claim of the original patent, the patentée was attempting to claim 
the invention which was set forth and described in the spécifications 
and illustrated in the drawings, and this same invention set forth and 
described in the spécifications and illustrated in the drawing is the 
one defined in détail in the claims of the reissue patent in suit. The in- 
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ability of the solicitor of the patentée to put the claims in proper form 
to cover the real invention was plainly inadvertence on his part and 
would authorize a reissue, and in such case the cancellation of the 
claims of the original application or their rejection by the Patent Of- 
fice would not be an abandonment of the invention, and would not pre- 
clude a reissue and a substitution of claims which properly defined the 
real invention. Toledo Computing Scale Co. v. Moneyweight Scale 
Co. (D. C.) 178 Fed. 557. 

I accordingly reach the conclusion that the Niesz reissue patent is for 
a novel combination of éléments, evidencing a new type of double-disc 
harrow ; that the def endant's structure is an inf ringement of the reis- 
sue patent; that the reissue patent is for the same invention as that 
described and claimed in the original patent; that the original patent 
was def ective and insufficient with référence to its single claim ; that ' 
the defendant's structure includes ail of the éléments of the insufficient 
claim of the original patent ; that the défendant cannot utîlize the doc- 
trine of équitable estoppel or intervening rights. 

A decree may be drawn in favor of the complainant. 
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(District Court, N. D. Ohio, E. D. June 2, 1913.) . 

No. 22. 

L Patents (§ 283*) — Suit fob Infeingement — Défenses. 

One who has copied the very device of a patent cannot deny Its utlUty 
when sued for infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 448-450, 452; 
Dec. Dig. I 283.*] 

2. Patents (§ 328*) — Validitt and Infringement — Fish Bait oe Ltjee. 

Tlie Rhodes patent, No. 777,488, for a fish bait or lure, discloses patent- 
able novelty, and is valid. Also, held infringed by a device made by de- 
fendant, copied from that commerclally made and sold by complainant, 
wiiich, although an improvement on that shown in the drawings of the 
patent, embodied the patented combination, with équivalent éléments, 
though some were changed in form. 

In Equity. Suit by the William Shakespeare, Jr., Company against 
the Enterprise Manufacturing Company. On final hearing. Decree 
for complainant. 

Chappell & Earl, of Kalamazoo, Mich., for plaintiff, 
Fay & Oberlin, of Cleveland, Ohio, for défendant. 

DAY, District Judge. William Shakespeare, Jr., Company, which is 
engaged in Kalamazoo, Mich., in the manufacture and sale of fishing 
tackle, instituted the présent suit against the Enterprise Manufactur- 
ing Company, which is engaged at Akron, Ohio, in the manufacture of 
fishing tackle, charging infringement of United States letters patent 
No. 777,488, for a fish bait or lure, issued December 13, 1904, to Fred 
D. Rhodes, and transferred by mesne assignments to the complainant 

•For other cises see same topic & § numbbe lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexât 
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Company ; the bill containing the usual prayer for an injunction and ac- 
counting. 

The improvements claimed are described in the patent in suit as 
f oUows : 

"Keferring to the drawings, the body portion A of my Improved bait or lure 
is preferably shaped like a minnow, and may be suitably paiuted or decorated 
as desired. Arranged longitudinally through the body portion A, whieb is 
secured thereto, is a rod A, the front end of the rod, B, is formed into a loop 
for couvenience in attacbing the Une. The tail or trailing hook, F, is secured 
to the rear end of the rod B. Trausverse openings A' are formed through the 
body, one for each pair of hooks which it is desired the body shall carry. 
Thèse openings are provided with suitable métal socket-rings as clearly ap- 
pears in figure 2. A split-rlng (a) is provided for each pair of hooks, by tliis 
means the hooks are detachably secured in position and may be readlly 
changed as desired or, in case one should become broken, may be readlly re- 
newed. The shanks of the hooks rest on the edges of the holes or sockets so 
that the points of the hooks are sujjported ont from the body in position to re- 
celve the strike of the flsh. They are also supported so that the body of the 
minnow Is not abraded, by the friction of the hook point against the same." 

The daims insisted upon, namely, daims 8, 9, and 10, are : 

"8. In a balt or lure, the comblnation of a body having a transverse openlng 
therethrough ; a rod ffrranged transversely through sald openlng; a split-rlug 
on said rod arranged In said openlng ; and a pair of oppositely arranged hooks 
on said ring, for the purpose speclfled. 

"9. In a balt or lure, the comblnation of a body having a transverse openlng 
therethrough ; a rod arranged transversely through said openlng ; and a hook 
secured thereto. 

"10. In a bait or lure, the comblnation of a body having a transverse openlng 
therethrough; a rod arranged transversely through said openlng; a spllt-ring 
on said rod arranged In sald openlng; and a suitable hook on said ring, for 
the purpose speclfled." 

The wooden minnows manufacttired by the défendant and complain- 
ant compose a wooden minnow having a body with a transverse open- 
ing therethrough, a rod extending longitudinally of the body and trans- 
versely through the opening, hooks, and a split-link on the rod for at- 
taching the hooks. 

By this comblnation the hooks are supported in such a manner so 
that their shanks engage the body sockets preventing the hooks on op- 
posite sides of the body from becoming tangled, and so that the hooks 
are presented in a proper manner to receive the strike of the fish. 

The connection is flexible, and the hooks are given a ready move- 
ment, as well as being supported from the body in such a manner as to 
afford the greatest opportunity for the hooks to engage a fish. The 
comblnation permits of the hooks being readlly changed or renewed by 
unscrewing the longitudinal rod, removing the split link or ring, taking 
the hook therefrom, and placing another one thereon. 

In 1905, Shakespeare purchased the patent in suit, paying for the 
same with two patents relating to a mechanical f rog and a small stock 
equipment for the manufacture of the bait, the sum of $6,000; and 
the Shakespeare Company commenced the manufacturing of the prés- 
ent commercial bait of the Shakespeare Company. 

The défendant company commenced to manufacture a bait similar 
to the commercial bait of the Shakespeare Company in 1907 or 190S. 

The commercial bait difïers from the bait as outlined by the draw- 
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ings in the Rhodes patent, in that in the drawings of the Rhodes pat- 
ent the longitudinal rod extends entirely through the wooden body and 
has a bent loop on either end, and the Connecting ring is the split-ring 
of commerce; while, in the commercial product manufactured by both 
of thèse contending companies, the longitudinal rod passes only par- 
tially through the wooden body with an engaging screw end, and the 
Connecting link is elongated in form with an opening in the center 
and the two ends so f ormed as to permit of hooks being readily placed 
thereon, and readily taken therefrom. 

J. B. Rhodes, who was familiar with fishing tackle and fishing de- 
vices, modified this form of split-ring or fastening, and made a fasten- 
er which was used in ail iish hait manufactured thereaf ter by himself , 
and by the Shakespeare Company. 

The modification consisted of changing the round split ring or link 
as shown in the patent in suit, into an elongated link such as is in 
présent use. The elongated link has decided advantage over the split- 
ring in that it can be used in round-bodied baits and it is also readily 
used in connection with the putting on, or taking ofï of hooks, while 
with the split-ring of commerce this was quite diificult. 

The split-ring of commerce can readily be changed into the Connect- 
ing link of the présent devices by elongating the same. J. B. Rhodes 
also used the threaded longitudinal rods to make them more easily 
removable from the bait than the long rod fastened from end to end 
which had been contemplated by the patent. It is apparent that the 
closest competitor and nearest approach to the minnow in suit was one 
known as the Dowagiac, or Heddon bait. This was a wooden minnow 
with a dépression in the side of the bait which was a brass socket. In 
the bottom of the socket was a hole, and through this hole was a screw 
eye, in which the hook was held in the eye, part of the screw eye, and 
the screw eye screwed into the wooden part of the bait, holding the 
hood in the socket. The hooks of the Heddon bait or Dowagiac min- 
now are quite easily detached by screwing them out, and disengaging 
them, but the hooks under the Rhodes patent are more flexible, and are 
more practical to a fisherman when it is considered that a fish could 
not tear ofif of the hooks of the Rhodes bait with as much readiness as 
it could from the hooks of the Heddon bait. 

Earl Wiest, a former employé of the Shakespeare Company, was 
employed by the défendant company during the winter seasons of 
1906, 1907, and 1908. He was in conférence with Mr. Joseph E. 
Pflueger of the Enterprise Company, and they had before them the 
Rhodes patent, and the Heddon patent, and the baits manufactured by 
the owners of thèse patents, and, as a resuit of many conférences and 
experiments, the défendant company placed on the market the alleged 
inf ringing device, and advertised this device extensively as a very dé- 
sirable, and most improved product in the fishing tackle line. Later on 
the Enterprise Company applied for a patent and received a patent on 
the very device manufactured by both companies. 

This must necessarily hâve been done with a knowledge on behalf of 
the officiais of the Enterprise Company that in the prior art and in 
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extensîve use was the very device upon which the company applied for 
and received a patent.. 

Known to the prior art were many varions wooden minnows, baits, 
and lures ; among them being the so-called "Troy minnow," "muscal- 
longe minnow," "the floating meadow frog," "Trory minnow," No. 2 
"the yellow jacket," "Pflueger minnow," either manufactured by the 
Enterprise Manufacturing Company or the Pfluegers. 

None of thèse varions baits or lures hâve the transverse hole, the 
longitudinal rod disposed transversely through the hole and through a 
split attaching ring or link whereby the hooks are attached and sup- 
ported. 

[ 1 ] In any event, it does not appear that any of thèse prior art de- 
vices were successful as was the device in controversy. It is contended 
by the défendant that the patent is of no utility. Inasmuch as the de- 
fendant company is employing the very device made by the complain- 
ant company, it is in no position to deny the utility of such a device. 
Gandy et al. v. Main Belting Co. et al., 143 U. S. 587, 12 Sup. Ct. 598, 
36 L. Ed. 272; Lehnbeuter v. Holthaus, 105 U. S. 94, 26 L. Ed. 939; 
Hancock Inspirator Co. v. Jenks (C. C.) 21 Fed. 911; Niles Tool 
Works V. Betts Machine Co. (C. C.) 27 Fed. 301. 

A number of prior patents were introduced in proof. However, it 
appears that, with the exception of the Heddon patent, none of the 
patents contained a structure that was successful comiriercially. 

In the Heddon patent in order to turn the hooks around to disen- 
gage them you would hâve to screw and unscrew the eye that held the 
hook in place. This caused the hooks to be rigid, and would not en- 
gage and hold a fish in the same successful manner as a flexible hook 
or hooks. AU of the patents, of the prior art were considered by the 
Pfluegers when they were attempting to devise a bait to compete with 
the Rhodes and Heddon baits, and nothing from thèse patents would 
suggest the device employed in the pj^tent in suit. 

[2] If the defendant's structure is a mère modification or change 
in form from the structure of the patent in suit, and an exact duplicate 
of complainant's structure, as manufactured for the market, there is 
little to be said on the question of infringement. 

There is no question but that the two commercial structures of the 
complainant and défendant are identical. 

The round split ring or link of the patent is changed into an elon- 
gated split ring or link to accommodate the différent form of bait body 
and also to afford a more ready manner of engaging and disengaging 
the hooks. A split-link is used, and this split-link possesses utility over 
the exact structure shown in the patent. 

But the patent involves the idea of the combination of the transverse 
holes, the split-ring, and the longitudinal rod, and, although this split- 
link is an improvement over the split-ring of the patent, this does not 
necessarily alter or avoid infringement. Risdon Iron & Locomotive 
Works V. Trent (C. C.) 92 Fed. 389. _ 

The essential ideas of the combination présent in the Rhodes patent 
are présent in the manufactured minnows of the défendant company 

It bas been held that a patentée was protected against an improver 
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as well as the gênerai public. Columbia Wire Co. v. Kokomo Steel & 
Wire Co., 143 Fed. 116, 74 C. C, A. 310. 

If any improvements were made over the original patent, they were 
made net by the défendant, but by the predecessor in title to the com- 
plainant company. 

I am of the opinion that the complainant is entitled to a full range 
of équivalents. 

The patent described a split-ring, and showed a split-ring in the form 
in which rings are commonly commercially known. But the novelty 
evidenced by the patent was not the use of a split-ring of a particular 
form, it was not of the essence of the invention, nor was the particular 
form of the longitudinal rod disposed through this split-ring of the 
essence of the invention ; but Rhodes did produce a combination of 
éléments which was entirely new and which proved to possess great 
merit. 

If the rod with the screwed end and the split elongated link are 
équivalent to the long longitudinal rod of the original patent, and the 
split-ring of that patent, then, the same combination being employed, 
the patent is valid, and the defendant's device would infringe. 

I am of the opinion that thèse éléments are équivalents, for, as said 
by Walker on Patents, § 354 : 

"An équivalent is a thing which perforais the saine function, and performs 
that function in substantially the same manner as the thing of which it is al- 
leged to be an équivalent." 

I am of the opinion that the invention of the patent showed a decided 
advance in the art of manufacturing fishing baits or wooden minnows, 
and that the défendant has very plainly infringed this patent. 

A decree may be entered finding infringement, and awarding costs, 
and ordering an injunction and accounting. 



CARTER y. BUBCH PLOUGH WORKS CO. 
pistrict Court, N. D. Ohlo, E. D. AprU 23, 1913.) 

No. 77. 

Patents (§ 328*) — Infeinqement — Culvebt. 

The Carter patent, No. 777,714, for a culvert, claim 1, must be narrowly 
construed in view of the prior art, and as so construed held not infringed. 

In Equity. Suit by Lucy L. Carter against the Burch Plough Works 
Company. On final hearing. Decree for défendant. 

John W. McCarron, of Galion, Ohio, and Jesse A. Fenner, of Cleve- 
land, Ohio, for plaintifï. 

Offield, Towle, Graves & Offield, of Chicago, 111., for défendant. 

DAY, District Judge. The complainant, Lucy L. Carter, as assignée 
of Charles W. Carter, files her bill of complaint against the Burch 
Plough Works Company and prays for an injunction and accounting 

•For other cases see same topic & § numbee In Dec, & Am. Diga. 1907 to date, & Rep'r Indexes 
211 F.— 31 
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against thîs défendant company for the inf ringement of United States 
letters patent No. 777,714, for a culvert issued December 20, 1904, to 
C. W. Carter. 

The claim which it is alleged is infringed by the device manufac- 
tured by the défendant company is the first daim of the patent, and 
reads: 

"A culvert section adapted to form one-half of a culvert in cross-section, hav- 
ing dependlng from its horizontal edges a séries of separated flanges and a 
complementary section having projectlng upvi'ardly from its horizontal edges 
complementary interlocking flanges." 

The défenses are: First, invalidity of the patent by reason of the 
condition of the prior art ; secondly, that the culvert manufactured by 
the défendant company does not infringe the patent in suit. 

The invention of the patent in suit appears to consist particularly in 
a spécial structure of a drainage tube which may be used to constitute 
the main éléments of any culvert structure, or any tube used in a drain 
or sluiceway. The invention described in the patent consists of two 
somewhat difïering forms, one shown in figures 1, 2, 3 of the drawing, 
and one in figures 4, 5, and 6 of the drawing. 

Claim 1, the claim in controversy, appears to be based upon the in- 
vention disclosed in figures 1, 2, and 3. In thèse figures the flanges 
identified as B and E' are disposed along the two sections AB, and so 
arranged as to interfit with each other when the two sections are 
brought together. Thèse flanges B and B' extend downwardly, and up- 
wardly, respectively, from the outer face of longitudinal ribs, bD and 
D' on the meeting edges of the sections AB. 

Referring to thèse flanges, it is stated in lines 88 to 94, on page 1, of 
the spécifications : 

"It will be observed also that the flanges E and E' form a continuons over- 
lap for the horizontal joint between the upper and lower sections and also 
lock the upper and lower sections against endwise movement unless they are 
first vertically separated, as shovs^n in figure 2." 

Claim 1 of the patent then provides for a culvert section, so made as 
to consist of two halves which may be placed together in such a man- 
ner as to prevent longitudinal and latéral displacement by reason of 
each cross-section having depending from its horizontal edges a séries 
of separated flanges placed in such a manner as to permit of thèse 
flanges interlocking and forming a continuous rib or flange. Thèse 
flanges interlock in such a manner as to prevent endwise or sidewise 
movement or displacement of the two sections, and also join one an- 
other in such a manner as to form a continuous overlap for the hori- 
zontal joint between the upper and lower sections. Advantages which 
arise from this structure are plain in that the sections are held in 
position, and also the ingress of dirt, soil, or water to the culvert tube 
is limited. 

It was old in the art to make a drainage tube of two cylindrical sec- 
tions placed edge to edge, as shown in patent No. 32,079, Hewkumet, 
April 16, 1861; patent No. 215,947, McMackin, May 27, 1879; patent 
No. 567,653, Parker, September 15, 1896. The culvert tubes were also 
constructed prior to this patent in such a manner as to make a culvert 
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of triangular cross-sections from three longitudinal sides or sections, 
the meeting edges of which are formed with interlocking lugs, or 
flanges'adapted to prevent relative longitudinal or endwise movement 
of the several sections. 

Such structures are shown in patent No. 694,796, Sicckesteel, March 
4, 1902; patent No. 722,396, Beach, March 10, 1903; patent No. 770,- 
237, Lauridtzen, September 13, 1904. 

Thèse various patents disclose that it was old to form a drainage tube 
composed of two distinct sections or three distinct parts, and it was 
old to join thèse various sections together by means of lugs- or fianges 
which had the effect of fitting into or interlocking one with another in 
such a manner as to prevent latéral or longitudinal displacement. 

Such being the state of the art at the time of the patent in suit, claim 
1 should be limited to a culvert tube or drain pipe adapted to form a 
culvert in cross-sections having depending from the horizontal edges 
of one-half section a séries of separated fianges and a complementary 
section having the same sort of flanges made in such a manner as to 
interfit or interlock with the other section of the culvert in such a man- 
ner as to prevent latéral or longitudinal displacement, and form a con- 
tinuous ridge or flange by means of thèse interlocking portions of the 
two separate parts of the tube. 

The culvert manufactured by the défendant company is formed in 
two longitudinal halves meeting edge to edge when assembled, the 
upper half having depending from each of its horizontal edges a 
pair of separate lugs which might be called fianges, and the lower half 
having projecting upwardly from its horizontal edges complementary 
interlocking lugs or flanges, co-operating with the lugs of the upper sec- 
tions to prevent endwise or latéral displacement of the two sections. 

In this structure there are but four lugs or flanges on each side of 
the tube ; the two co-operating pairs on each side being so widely sep- 
arated as not to afïect any continuous overlap of the joint between the 
two sections. Nothing appears in this structure to indicate that thèse 
lugs or flanges are so placed as to form a séries of separated flanges 
and thereby form a continuous overlapping flange. The séries of 
flanges and the function performed by such a séries of flanges and a 
continuous overlapping ridge or flange are absent in the defendant's 
device. 

Having given the construction to claim 1 of the complainant's patent 
which seems fair in considération of the prior art and of the spécifica- 
tions and référence to the figures in the drawings of the patent, the in- 
vention is the narrow one as set forth by the claim as I hâve before in- 
terpreted that claim. That being the situation, the structure manufac- 
tured by the défendant company does not infringe the patent of the 
complainant, and the bill is dismissed. 
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WILLIAMS V. O'TOOLE. 

In re ROCKT GLEN WATEB CO. 

(Circuit Court of Appeals, Third Circuit. February 16, 1914.) 

No. 1768. 

Injunction (§ 241*) — Restbaining Execution — Bond — Rembdt on Bond. 

Where in a bankruptcy proceeding tlie court restralned an exécution 
sale of the banlirupt's property on condition that tbe petitloning cred- 
itors file a bond guaranteelng to the exécution creditor interest on the 
liens standing in hls name during the time the sale was restralned, and 
a controversy arose as to Interest on liens asslgned to the exécution cred- 
itor, the assignnients of which" were not recorded until after the sale, the 
court should hâve permltted the exécution creditor to sue the petitioning 
creditors and the surety on the bond, instead of determinlng the contro- 
versy under a rule to show cause ; since, assuming that the court had pow- 
er to décide the dispute summarily, such remedy was not exclusive, and 
a suit would hâve protected the exécution creditor's rlghts, not only 
against the petitioning creditors, but also agaiust the surety, and henee 
an order was improvidently granted maklng absolute a rule to show cause 
why the amount admitted to be due by the petitioning creditors should 
not be aceepted In fuU settlement. 

[Ed. 'Note. — For other cases, see Injunction, Cent. Dig. §§ 544-552 ; Dec. 
Dig. i 241.*] 

Appeal from the District Court of the United States for the Middlc 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Bankruptcy proceeding against the Rocky Glen Water Company. A 
rule to show cause issued on apphcation of M. J. O'Toole was made 
absolute, and E. S. Williams appeals. Reversed, with directions. 

Cole B. Price, Samuel Price, and John H. Price, ail of Scranton, 
Pa., for appellant. 
Ralph W. Rymer, of Scranton, Pa., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This controversy arises out of 
certain proceedings attending the sale of real estate belonging to the 
Rocky Glen Water Company. On May 1, 1912, an involuntary péti- 
tion in bankruptcy was filed against the company ; the real estate being 
then under levy. The sheriff of Lackawanna county had fixed the 
sale for May 4, and the district court made a temporary order re- 
straining the sale. On June 10, after some further proceedings, the 
order was continued until October, but on condition — 

" * * * that the petitioning creditors in this case pay to B. S. Williams, 
exécution creditor, in cash, such expenses as he was put to in advertising the 
sale ot the property of the Bocky Glen Water Company, for the sale of the 
same advertised in May, 1912, and on condition that the petitioning creditors 
file with the court a good and sufflcient bond, guaranteeing to Mr. E. S. Wil- 
liams, for the liens that stand in his name, 6 per cent, interest from the date 
when the sheriff's sale was stayed In May until the date of the sherifC's sale 
In October, providing the property is sold then by the sheriff, and no settle- 
ment bas been reached; and Myron Kasson, B. S. Williams, P. P. Connor, 
hlgh sheriff of Lackawanna county, are enjoined from proceeding further at 
this time on any exécutions that may be in their hands for the sale of the 

•For other cases sea same topic & § nombbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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property of the Rocky Glen Water Company; this restralnlng oircler to con- 
tinue until such time as further order may be made by tMs court." 

In compliance with this condition M. J. O'Toole, one of the petition- 
ing creditors, gave bond in $2,000, with the Title Guaranty & Surety 
Company as security. On October 4 the property was sold by the 
sheriff, and Williams bought it in. There were at least five liens upon 
jt ; of thèse he was the record owner of two, and Myron Kasson was 
the apparent owner of the other three. Kasson's liens were prior in 
time, but he had assigned them to Williams in March, 1912, and Wil- 
liams had agreed to protect Kasson's interest thereunder. The assign- 
ments were not entered of record until October 5, the day after the 
sale. 

O'Toole paid the advertising expenses referred to, but he and Wil- 
liams could not agrée upon the amount of interest that should be paid. 
The bond required by the restraining order secured the payment of 
five months' interest to Williams "for the liens that stand in his name" ; 
but the parties took différent views about the construction of this 
phrase, in the light of ail the facts surrounding the situation. Wil- 
liams contended that it was understood to cover the Kasson liens as 
well as the two that were formally in his own name, while O'Toole 
insisted that it did not cover the Kasson liens,' mainly because the as- 
signments had not been put on record until after the sale. O'Toole 
admitted liability in the sum of $728.38, while Williams claimed $1,447.- 
91. As they could not agrée, O'Toole presented a pétition to the Dis- 
trict Court, setting out the facts, offering to pay $728.38 into court in 
full payment, and asking to hâve the surety discharged from liability 
on the bond. Thereupon the court granted a rule on Williams to 
"show cause why he should not accept in full settlement of the bond 
filed in this case the sum of $728.38, and why the Title Guaranty & 
Surety Co. of Scranton, Pa., surety on the bond, should not be dis- 
charged." Williams protested against the proceeding by rule, "for 
the reason that he is entitled to a trial by jury in a suit in assumpsit to 
détermine the liability on said bond, of which right he will be deprived 
if the surety on said bond should be discharged and the liability fixed 
and determined as prayed for in said pétition" ; but (having thus saved 
his rights by protesting) he made answer on the .facts, So far as ap- 
pears by the record, no money was actually paid into court, and the 
court proceeded upon the assumption that jurisdiction existed (1) to 
détermine the dispute and (2) to détermine it on a rule to show cause. 
A spécial master was appointed to take testimony and report, and at 
the first meeting before him Williams objécted again to the jurisdiction 
of the court for the reasons set forth in his answer, and asked leave to 
submit testimony "subject to that objection, and without waiving any 
rights under his answer," At the end of the hearing he asked again 
that the master should find against the jurisdiction, and upon the mas- 
ter's refusai he excepted formally, and presented the same objection 
once more to the District Court. The report was made in April, 1913, 
and on June 7 the District Court (without filing an opinion) made 
the following order : 

"After hearing and on due considération, tlie exceptions to the spécial mas- 
ter's report are overruled, and his report confirmed. The rule on B. S. Wil- 
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Uams to show cause why he should not accept In full settlement of the bond 
flled in this case the sum of $728.38 and the guarautors discharged Is made 
absolute. The respondent, E. S. WilUams, to pay the fées of master, stenog- 
rapher, and clerk." 

From this order the appeal now before us was taken, and the lack 
of jurisdiction in the District Court is specially assigned for error; the 
appellant insisting upon his right to a jury trial in the state court. Ail 
parties are citizens of Pennsylvania, the amount in dispute is less than 
$3,000, and no fédéral question is involved. 

In deciding this appeal we do not find it necessary to consider the 
jurisdiction of the district court. In passing the question, we may re- 
fer to Russell v. Farlev, 105 U. S. 443, 26 L. Ed. 1060, and Meyers v. 
Block, 120 U. S. 211, 7 Sup. Ct. 525, 30 L. Ed. 642, where the Suprême 
Court has discussed situations that resemble the présent controversy 
in some respects. In our opinion, however, even if we assume for the 
purposes of this case that the district court had the power summarily 
to décide the dispute between Williams and O'Toole, it must certainly 
be conceded that this power did not ofîer the exclusive remedy. Un- 
doubtedly Williams might hâve sued upon the bond — such a suit was 
brought in Meyers v. Block — and he would thus hâve protected his 
rights fuUy, not only against O'Toole, but also against the surety. The 
order appealed from did not so protect them, and we thitik it was ira- 
provident and must be disapproved. The learned judge should hâve 
allowed suit to be brought on the bond against O'Toole and the surety. 

The order of June 7, 1913, is reversed at the costs of the appeliee, 
and the district court is directed to dismiss the pétition on which the or- 
der was based. , 



Ex parte DOW. 

(District Court, B. D. South Carolina. February 18, 1914.) 

Aliens (§ 61*) — Natdealization — Peksons Entitlbd — "I'hee White Peeson." 
The words "tree white persou," as used iu Naturallzation Act Cong. 
March 26, 1790, e. 3, 1 Stat. 103, as amended by Act July 14, 1870, c. 254, 
16 Stat. 254, do not mean a person white in color, nor do the words desig- 
nate racial distinction meanlng Caucaslan or ludo-European, but are to 
be construed rather as a geographlcal term referrlng to the peoples who 
were commonly known in the United States as those inhabitlng Europe 
and whose descendants, at the time of the passage of the act of 1790, 
formed the Inhabitants of the United States, excludlng Africans, and 
hence did not include a native of Syria. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 119-122 ; Dec. Dig. 
§ 61.*] 

Application by George Dow for naturalization. Denied. Order af- 
firmed on rehearing in 213 Fed. 355. 

SMITH, District Judge. This is an application for naturalization. 
The applicant is a native of a place called by him Batroun, in Syria in 
Asia. He has performed ail the necessary formalities and would ap- 
parently from his intelligence and degree of information of a gênerai 
character be entitled to naturalization. In color he is darker than the 

•For other cassa see aame tople & § numeer in Dec. & Am. Digs. 1907 to date. & Rep'r Indexea 
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usual person of white European descent, and of that tinged or sallow 
appearance which usually accompanies persons of descent other than 
purely European. His mental and other faculties, his information and 
gênerai knowledge, and his résidence in this country would entitle him, 
as before said, to naturalization, if he is entitled to naturalization un- 
der the terms of the act of Congress in that behalf . This matter was 
discussed by this court in-the case of Ex parte Shahid (D. C.) 205 Fed. 
812. The Personal objections to the admission of Shahid and upon 
which his rejection was based in that décision do not apply to the prés- 
ent applicant. If rejected he can only be so upon the ground that 
under the statute by reason of his nativity and descent he is not en- 
titled to be admitted as a citizen of this country, and the point there- 
fore cornes up squarely upon the question whether a Syrian of Asiatic 
birth and descent is entitled to be admitted a citizen. As stated in the 
case of Ex parte Shahid, this dépends upon the construction of the 
clause in the statute which limits the classes entitled to naturalization, 
as follows: 

"The provisions of tlils title sball apply to aliens being free wliite persons, 
and to aliens of African nativity and to persons ol African descent." 

The applicant's claim to admission is not upon the ground that he 
is either an alien of African nativity or a person of African descent. 
This part of the clause being excluded, his application dépends upon 
whether he is a free white person. Is a Syrian of Asiatic birth a free 
white person within the meaning of the statute approved March 26, 
1790? There hâve been discussions as to the construction to be given 
thèse words, which hâve treated it somewhat in three aspects: 

First. Do the words "free white persons" mean persons white in 
color? Is the définition to be determined by the colorization of the 
applicant to be ascertained by ocular inspection by the court? This 
définition, as determinable in the shape of the définition of color, has 
been by the great weight of authority under the décisions of the courts 
in this country rejected, and it has been held that the right of the ap- 
plicant is not to be determined by the question whether or not upon 
ocular inspection he may in the opinion of the judge be actually white 
in color. 

Second. The next question is whether the définition is racial ; that 
is, whether the words "white persons" are a racial désignation. And 
that "white" is to be interpreted as meaning Caucasian, so called, or 
Indo-European. If racial, is any one entitled to be admitted who be- 
longs to a nation that speaks one of the languages spoken by the peo- 
pies heretofore denominated Caucasian, whether or not his color be 
the very reverse of white. This would mean the admission of ail the 
mixed Asiatic races which speak a tongue the descendant of one of the 
so-called Indo-European tongues, whether that tongue may hâve been 
forced upon them or inherited by a very mixed transmission in point 
of race. The dark colored, in fact, almost black, inhabitants of Ceylon, 
speak the Sinhalese language, which is one of the dialects of that 
branch of the ancient Jndo-European language known as Sanscrit, and 
the dark colored inLabitants of the Persian Gulf or Persian Coast speak 
a tongue which appears to be the descendant of the ancient Iranian. 
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If racial détermination or définition is to be given to the expression as 
limiting it to the Caucasian races, and the Caucasian race is to be de- 
termined philologically by the tongue spoken as Indo-European, then 
there are a number of European peoples who would be excluded, such 
as the Magyars, the Finns, the Turks, the Basques, and the Lapps. 

The language spoken, although a strong évidence as to the race of 
the speaker (and apparently the stronger the earlier in the period of 
the world's history is the point of ascertainment), yet, as is known by 
modem examples, is not by any means conclusive. The negro occu- 
pants of the French West Indies speak a Latin tongue, and the negro 
occupants of the English West Indies a Saxon tongue, although racially 
not belonging to either race. History informs us that in many well- 
known instances the language of the conqueror has been imposed upon 
the conquered, and conversely the language of the conquered has been 
accepted by the conqueror, although of a wholly différent race. In the 
case of the Hindu and the modem Persian by reason of the fact that 
their présent speech is a descendant of an Indo-European tongue, they 
hâve been classed as "Aryan" or "Caucasian" brothers in the face of 
the proof historical and ethnological that they represent instances 
where the conqueror imposed his language upon a subject race into the 
mass of which eventually the smaller numerical body of conquerors 
has been submerged. 

The modem Ègyptian to-day speaks an Arabian language that he 
has only acquired from his conquerors in comparatively récent times. 

To speak of the Asiatic inhabitants of Persia or India as "Aryan" 
or "Caucasian" is almost as great a contradiction as to call a negro 
inhabitant of South Africa a Saxon because he speaks English, or an 
Indian inhabitant of Peru or Mexico a Latin because he speaks Span- 
ish. While there has been a great deal of différence and confusion 
about this point, owing in great measure to the apparent lack of con- 
ception of exactly what is meant by a Caucasian or Indo-European 
race, the gênerai inclination would be to consider the définition of Cau- 
casian as what is supposed to be meant by white. This, however, is 
very loose and indefinite, for the meaning of Caucasian as at one time 
prévalent has been now practically exploded. The meaning of Cau- 
casian as so applied did not exist, generally speaking, at the time of 
the passage of the act of March 26, 1790, although it did afterwards 
obtain wide currency during the slavery and antislavery discussions 
which preceded the year 1860. Such a racial définition is very difficult, 
to say the least, of enf orcement ; for, as I hâve stated above, it is based 
upon a construction which would exclude some people generally known 
and termed as white, and include those who hâve been always consid- 
ered as not forming a part of the white race. This définition might 
be termed a racial définition as against the first, which has been re- 
ferred to as the définition of color. 

Third. The next définition may be termed a geographical one. Does 
the word "white" in the statute refer to the peoples who were then 
commonly known in this country as the peoples inhabiting Europe and 
whose descendants at the time of the passage of the act of 1790 formed 
the inhabitants of the United States, excluding from such considéra- 
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tion the African descendants who were then slaves. If we give to the 
tèrm "white" this geographical définition, that it means European, tiiat 
"white" was used in the sensé of European, the statute beco'mes one 
judicially speaking plain, understandable by the multitude as well as 
by the learned, and not difficult of enforcement. The words "free 
white persons" would then mean ail the fair complexioned people of 
European habitancy and descent commonly termed in 1790 the white 
races. That would appear to be What was intended by the terms of 
the act of 1790. It intended under the reasoning set out in Ex parte 
Shahid, supra, to admit to citizenship in this country the people gen- 
erally known as white; that is to say, the inhabitants of Europe and 
their descendants. This would include many people who would not 
come within the définition of Caucasian or Indo-European, but never- 
theless it was the gênerai understanding that the inhabitants of Europe 
who were the parents of the inhabitants of the United States were 
white people. In the opinion of the court this is the correct and proper 
construction of the statute. The meaning of free white persons in the 
statute is free persons of European habitancy or descent, and such, 
and such alone, are entitled to be admitted to naturalization under the 
terms of that clause of the statute. This exclusion is no reflection upon 
the applicant, intellectual, moral, or racial. It simply means that the 
lawmaking power has not seen fit to admit to citizenship, under the 
clause mentioned, persons other than of European habitancy or de- 
scent. The court has no hésitation in saying that the applicant now 
before it would apparently be qualified to form a more désirable cit- 
izen than very many of those we now hâve as citizens, whether by 
birth or naturalization. No race in modem times has shown a higher 
mentality than the Japanese. To refuse naturalization to an educated 
Japanese Christian clergyman and accord it to a veneered savage of 
African descent from the banks of the Congo would appear as illogical 
as possible, yet the courts of the United States hâve held the former 
inadmissible and the statute accords admission to the latter. This re- 
fusai is no reflection upon the excluded Japanese. The statute présents 
what may appear to be the stattling discrimination that it forbids the 
privilège of citizenship to a Chinese or a Japanese descendant of two 
historié races that hâve accomplished so much in the constructive in- 
tellectual work of the world, and extends the privilège to a member 
of a savage negro tribe. 

The admission of a foreigner to the privilège of citizenship in a 
country is wholly a matter for the people of that country. They may 
be as capricious and unreasonable as they see fit about it. It is a vol- 
untary donation to be extended or denied according to the whims of 
the donor if he shall see fit to allow his action to be controUed by 
caprice or whim. He has certainly a right to be controlled by his ideas 
of prudent or wise policy towards himself in making the donation. 
The présent applicant may be a free white person. So also may be an 
individual Japanese or South Sea Islander. The court does not under- 
take to say what races of mankind in matter of complexion should or 
should not be classed as white. There is a vast range in shades of 
white between the Northern Scandinavian and the Southern Portu- 
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guese. The only point decided is that the applicant is not that partic- 
ular free white person to whom the act of Congress bas donated the 
privilège of citizenship in this country with its accompanying duties 
and responsibilities. 

In donating this privilège the people of the United States hâve seen 
fit under the description of free white persons to restrict the privilège 
asextended to such foreigners to persons of European habitancy and 
European descent. The applicant béing an Asiatic does not corne with- 
in the ternis of the statute, and, whatever may be his other qualifica- 
tions, Congress has not seen fit to endow him with the right to be ad- 
mitted a citizen of the country. 

For the reasons set out in this decree and the decree in Ex parte 
Shahid, supra, the application of the petitioner is refused. 



UNITED STATES v. TADISH et al. 

(District Court, D. Arizona. October Term, 1913.) 

INDIANS (§ 35*) — Indian Countbt — Introduction of Liqtjor — Statutes. 

Eev. St. §1 2139, 2140, proliiblting the introduction of intoxicating Uq- 
uor into Indian country, was intended to prevent such introduction for the 
purpose of f urnlshlng it to the Indlans, and hence proof that a number of 
hunters passing through an Indian Réservation had intoxicating liquor In 
their possession, presumably for their own use, and wlthout any évidence 
that they intended to sell or furnlsh It to Indlans, was insufficlent to show 
the commission of an offense under such sections. 

[Ed. Note,— For other cases, see Indians, Cent. Dlg. §§ 61, 62 ; Dec. Dlg. 
§ 35.*] 

Steve Tadish and others were indicted for introducing intoxicating 
liquor into Indian country, and on the trial moved for a directed ver- 
dict. Motion granted. 

J. E. Morrison, Dist. Atty., of Phœnix, Ariz., for the United States. 
J. L. B. Alexander, of Phœnix, Ariz., for défendants. 

SAWTELLE, District Judge. The indictment in this case charges 
that: 

"Steve Tadish, Andrew Sitka, Antonio Pllch, Chris Wlech, and Stephen 
Bovvavlch, on or about the lOth day of October, 1913, at the county of Glla, 
in the sald district and withln the jurlsdiction of said court, did unlawfuUy, 
willfully, and feloniously introduce intoxicating liquor, to wit, one glU of 
whisky, into and upon the Indian country, to wit, into and upon the Sau Carlos 
Division of the White Mountain Indian Réservation, in the county of Glla, 
State and district of Arizona." 

The testimony discloses that the same défendants left Globe, Ariz., 
which is without the Indian Réservation, with the avowed purpose 
and intention of going on a hunt in the White Mountains, and that the 
driver was to take them to a cabin near what is called the Government 
Sawmill, about 100 miles beyond Rice, Ariz., where they were arrested. 
The parties were traveling in a spring wagon, and stopped on or very 

•For other casea see same topic & § nxtmbeb 1d Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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near the public road near Rice, to camp, reaching there before day- 
break, and stopping for the purpose of rest. The government officers. 
hearing a noise, went to the camp, where they found some of the de- 
fendants asleep in the wagon, and some on the ground near by. When 
the officers came, they found in the front part of the wagon a half 
gallon jug of whisky, which had never been opened, and after the ar- 
rest of the défendants, on a search of the wagon, they found a pint 
fîask of whisky, on the bottom of the wagon, under the blankets on 
which some of the défendants were sleeping when they were arrested. 

There was no évidence which tended to show that the défendants 
intended or expected to dispose of the liquor to any of the Indians, or 
to allow the Indians to get it, or that it was intended for any other 
purpose than that of consumption by the party while on their hunt. 

The évidence shows that the cabin to which the driver was to take 
the défendants was beyond the confines of the San Carlos Division of 
the White Mountain Réservation, but leaves the question whether it 
was on the réservation in doubt. We pass by the question whether the 
indictment, charging as it does an introduction of the liquor into the 
San Carlos Division of the White Mountain Indian Réservation, is 
proved by showing that the persons were simply passing through that 
division of the réservation to a point outside of it, though within an- 
other Indian Réservation, or another division thereof (though this 
question is a material one under the proof in this case), and will con- 
sider the case as it would stand if it were admitted that the house or 
place to which they 'were bound was clearly shown to be a part of, or 
'within the San Carlos Division of, the réservation. 

The question for détermination is whether having the liquor in their 
possession under the circumstances shown is an introduction of liquor 
into the Indian country within the meaning of sections 2139 and 2140 
of the Revised Statutes. Thèse statutes are the modified remains of 
Act of June 30, 1834, c. 161, 4 Statutes at Large, 729, 732. The title 
of that act was "To regulate trade and commerce with the Indian tribes 
and to préserve peace on the frontier." It is plain from this title that 
the evil to be remedied or provided against was the obtaining of spirit- 
uous liquors by the Indians, and there does not appear to be any in- 
tention to do more than prevent them from getting it. This view is 
strengthened by an examination of section 2139 of the Revised Stat- 
utes as it appears in the édition of 1878. The side notes show that it 
was trade in liquor with the Indians that the compiler thought it de- 
signed to prevent; and it would seem a fair ihference that the intro- 
duction there denounced should be that done with the purpose of en- 
abling the Indians to obtain the liquors. This statute has since been 
amended to include other varieties of liquors and substitutes for same, 
but the amendments do not afïect the act in the matter hère under dis- 
cussion. 

It was held in United States v. Carr, 2 Mont. 234, that thèse laws 
were not intended "to prohibit the exploration or settlement of the 
public domain by persons who were citizens of the United States, 
* * * and might désire to carry with them spirituous liquors for 
legitimate * * * purposes," and it was held that "if * * * 
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such a person passes through the Indian country with spirituous liq- 
uors in his possession, without any intent to dispose of the same 
* * * contrary to law, neither the liquor, nor any other species of 
property accompanying the same, are liable to seizure or forfeiture." 

In United States v. Four Bottles Sour Mash Whisky (D, C.) 90 Fed. 
720, it was held that a stock of Hquors is not introduced into the Indian 
country by being transported across an Indian Réservation to a place 
where the owner may lawfully dispose of it, and it is not subject to 
seizure while in transit, or after arrivai at place of destination. 

It is évident from thèse cases that the mère physical présence of a 
person having liquor in his possession in the Indian country is not 
enough to constitute the oiïense denounced by the statute. 

There being no évidence that the liquor found in the possession of 
the défendants was intended to be disposed of to the Indians in any 
way, or that there was any intent to use the same for any unlawfu! 
purpose, how can it be held that the mère possession while the owner 
was temporarily in the Indian country for a lawful purpose of hunt- 
ing constitutes such an introduction? It is nowhere made an offense 
to drink liquors while in the Indian country, and if, as bas been re- 
peatedly decided, the owner may lawfully transport his property across 
the Indian country without violating the statute, if he intends to law- 
fully dispose of it at destination outside of it, his mère présence with 
such property, in the absence of any proof tending to show any inten- 
tion to enable the Indians, or any other person, to get it, cannot con- 
stitute the offense denounced by the statute. He certainly has as much 
légal right to drink his liquor as he has to make any other disposition* 
of it, and it would seem that liquor held in possession for a lawful pur- 
pose would not subject its owner to criminal liability, in the absence 
of some évidence tending to show that he intended to use it unlaw- 
fully in the future. 

There is absolutely nothing in the évidence or the circumstances 
surrounding the case which tends to show any intention to dispose of 
the liquor to the Indians, or any one else, while in the Indian country ; 
and, this being so, the court is of the opinion that the défendants did 
not introduce liquor into the Indian country within the meaning of 
the statute, and a verdict of not guilty is directed. 



tTNITED STATES v. BURDICK et al. 
(District Court, S. D. New York. February 27, 1914.) 

1. PAKDON (§ 3*) AUTHOEITT OF PRESIDENT CHARGE CE CONVICTION OF OT- 

FBNSE. 

The Président lias power to grant a pardon, though the person pardonei I 
has never been charged or convicted of the offense. 
[Ed. Note. — For other cases, see Pardon, Cent. Dig. § 3; Dec. Dig. § 3.*! 

2. WiTNESSEs (§ 303*) — Privilège — Pardon. 

Where a witness declined to testify before the grand jury on the groiiiid 
that his testiinony might incriminate liim, and the Président issucd an nii- 
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conditional pardon, the witness was thereby deprived of the right to clalm 
thÉ privilège, witliout référence to whether he accepted the pardon or not. 
[Ed. Note.— For other cases, see Witnesses, Cent. Dig". §§ 1049, 1050; 
Dec. Dig. § 303.*] 

Contempt proceedings by the United States against George Burdick 
and William L. Curtin. Respondents adjudged guilty of contempt, 
and judgment of fine and imprisonment imposed. 

This case cornes up upon the presentment of a grand jury for contempt. 
The respondents, the city editor and a reporter of the New York Tribune, 
refused to answer questions regarding the sources of their information which 
was the basis of certain articles in that newâpaper regarding customs frauds. 
They contended that disclosure would tend to incriininate theiu, and they 
refused to answer. Later the Président issued full pardons to both, co%'ering 
any possible crime under thèse sections, which upon tender the respondents 
refused to accept and persisted thereafter in their refusai. Thereupon the 
.grand jury presented them for contempt. 

Frank E. Carstarphen, of New York City, for the United States. 
Henry A. Wise, of New York City, for respondents. 

HAND, District Judge (after stating the facts as above). There is 
concededly only one question in the case, which is whether the unac- 
cepted tender of a pardon will toll the privilège against incrimination. 
This in turn divides into two parts : May the Président pardon for a 
crime of which the individual bas not been convicted and which he does 
not admit ? Is acceptance necessary to toll the privilège ? 

[1] I bave no doubt whatever that the Président may pardon those 
who bave never been convicted. The English précédents are especially 
pertinent. U. S. v. Wilson, 7 Pet. 150, 160, 8 L. Ed. 640. Lord Coke, 
3 Inst. 233, c. 105, Of Pardons, says expressly that the royal préroga- 
tive extended as well before as after "attainder, sentence or convic- 
tion." Two pardons of Edward I of indicted, but not yet convicted, 
men, are given in full on pages 234, 235. Blackstone, vol. 4, c. 26, subd. 
IV, 4, gives a pardon as a spécial plea in bar to an indictment, and 
rather strangely, in view of later practice, observes that they are good 
"as well after as before conviction." Later, in chapter 27, he notes 
the advantage to the défendant of pleading a pardon in arrest of 
judgment, in that it avoided the attainder of felony. Chapter 30 deals 
with reprieves and pardons and subdivision II, 1, shows clearly that 
pardons before conviction were valid except in impeachments, where 
they were, however, valid after conviction. 

In this country from the very first, Présidents bave exercised not 
only the power to pardon in spécifie cases before conviction, but even 
to grant gênerai amnesties. The instances are collected in an opinion 
of Président Taft, while Solicitor General (Opinions of the Attorney 
General, vol. 20, p. 339 et seq.). They include amnesties by Président 
Washington in 1795, Président Adams in 1800, and Président Madi- 
son in 1815. Président Lincoln's amnesty of 1863 may perhaps be 
thought to dépend upon 12 St. at Large, 592, c. 195, and not to be a 
précèdent, though Chief Justice Chase indicates a contrary notion in 
U S. V. Klein, 13 Wall. 128, 141, 20 L. Ed. 519. Président Johnson 

*For other cases see same topic & § nitmbbs in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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proclaimed a gênerai unconditional amnesty to ail who had taken part 
in the Civil War on December 25, 1868, and this was held valid to for- 
give forfeiturës, even as against a subséquent législative repcal, U. S. 
V. Klein, supra; Armstrong v. U. S., 13 Wall. 154, 20 L. Ed. 614. 
Président Harrison acted upon the opinion of his Soliciter General, al- 
ready mentioned, and issued a conditional amnesty to Mormons in 
1893, 27 St. at Large, 1058, No. 42. 

In Ex parte Garland, 4 Wall. 333, 18 E. Ed. 366, the Suprême Court 
recognized the effect of a pardon granted by Président Johnson to re- 
store General Garland, who had never been convicted, to his status as 
attorney and counselor of the Suprême Court, though perhaps the dis- 
cussion was not strictly necessary to the disposition of the case. How- 
ever, Justice Field's language on page 380 of 4 Wall. (18 L. Ed. 366) 
is explicit, and the opinion of the minority does not question the pro- 
priety of a pardon for offenses without conviction. Président Jeffer- 
son appears to hâve issued a pardon to a proposed witness in the trial 
of Aaron Burr, with a view, as hère, to tolling the privilège ; but, though 
the witness refused to accept it, I cannot learn that the question of 
privilège was raised upon the trial itself . The précèdent shows, how- 
ever, that this practice was used as early as 1807. 

[2] It is suggested. that a pardon may not issue where the person 
pardoned has not at least admitted his crime. I need not consider this, 
because every one agrées, I believe, that if accepted the acceptance is at 
least admission enough. It is an admission that the grantee thinks it 
useful to him, which can only be in case he is in possible jeopardy, and 
hardly leaves him in position thereafter to assert its invalidity for lack 
of admission. And so there arises the second point in the respondents' 
position, which is that, as they refused the pardon, they may still main- 
tain the privilège. It is not necessary to assert that the pardon has any 
effect till accepted. U. S. v. Wilson, 7 Pet. 150, 161, 8 L. Ed. 640; In re 
De Puy, 3 Ben. 307, Fed. Cas. No. 3,814. I wiU for this purpose ac- 
cept the contrary. When, however, the question is of privilège, the 
witness only needs protection (Brown v. Walker, 161 U. S. 591, 16 
Sup. Ct. 644, 40 L. Ed. 819), and he is protected when the means of 
safety lies at hand. If he obstinately refuses to accept it, it would be 
preposterous to let him keep on suppressing the truth, on the theory 
that it might injure him. Légal institutions are built on human needs 
and are not merely arenas for the exercise of scholastic ingenuity. 

There was a suggestion that the privilège might rest upon the jeop- 
ardy of some other crime than that pardoned ; but, unless the witness 
is to be the sole judge, there is no basis for that position. In this cir- 
cuit we hâve always insisted that the court must see some reasonable 
ground for the witness' supposed fear, and may inquire so far. Brown 
v. Walker, supra. 

The respondents are adjudged to be in contempt and are each fined 
$500. They may purge themselves by appearing on notice before the 
présent or any subséquent grand jury and testifying fuUy as to the 
sources of their information. If they still persist at that time in re- 
fusing to answer, a commitment may issue in addition until they com- 
ply. 
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UNITED STATES v. APPEI* 
(District Court, S. D. New York. June, 1913.) 

1. CONTEMPT (§ 3*) — What Constitxjtes — Peksistent Pebjuey. 

A court bas power to punish, as a crlminal contempt, persistent perjury 
wtiich blocks the inquiry before it, upon motion made by tbe district at- 
torney on behalf of the United States. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. § 4; Dec. Dig. 
§ 3.*] 

2. WiTNESsEs (§ 21*) — Contempt — Refusai, to Testift. 

Where a witness' conduct stiows beyond doubt that he is refusing to tell 
what he knows, or that his testimony is mère transparent sham, be Is 
guilty of contempt. 

[Ed. Note. — For other eases, see Wltnesses, Cent Dig. §§ 37-41; Dec. 
Dig. § 21.*] 

3. WiTNEssES (§ 21*) — Contempt — Examination. 

Accused withdrew $537.50 on May 14th and $415.06 on the 12th. Being 
examined on the 19th, he was unable to state what he had done with any 
part of tbe money except that he applied part of It to payment of a pay 
roll, which did not amount to more than $120. He testified that he had 
played poker during the past week once and had lost a few hundred dol- 
lars. When pressed, he was unable to remember whether it was $100 
or $500. On being questioned as to his wlthdrawal of $200 on May lOth, 
he said that he had spent it but did not remember how, except that perhaps 
he had played cards with that too. Agaln his attention was called to a 
wlthdrawal of $485 on the 8th, $698 on the 26th, $865 on the 21st, and 
the proceeds of two notes amounting to $900, but he could not aceount 
for the disposition thereof, except that he played it away at cards, though 
he did not remember when or where. Eeld, that such testimony was a 
mère sbam and constituted a contempt of court. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 37-41; Dec. 
Dig. i 21.*] 

Application by the United States to punish Louis Appel for crim- 
inal contempt. Granted. 

John E, Walker and Stephen Brooks Rosenthal, both of New York 
City, for the United States. 

L. Dorfman, of New York City, for respondent. 

H AND, District Judge. [1] The power of the court to treat as a 
criminal contempt a persistent perjury which blocks the inquiry is set- 
tled by authority in this circuit. Re Schulman (C. C. A. 2d Cir.) 23 
Am. Bankr. Rep. 809, 177 Fed. 191, 101 C. C. A. 361. It is indeed 
impossible logically to distinguish between the case of a downright re- 
fusai to testify and that of évasion by obvious subterfuge and mère 
formai compliance. 

[2] The rule, I think, ought to be this: If the witness' conduct 
shows beyond any doubt whatever that he is refusing to tell what he 
knows, he is in contempt of court. That conduct is, of course, beyond 
question when he flatly refuses to answer, but it may appear in other 
ways. A court, like any one else who is in earnest, ought not to be 
put ofif by transparent sham, and the mère fact that the witness gives 
some answer cannot be an absolute test. For instance, it could not be 

•For other cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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enough for a witness to say that he did not remember where he had 
slept the night before, if he was sane and sober, or that he could not 
tell whether he had been married more than a week. If a court is to 
hâve any power at ail to compel an answer, it must surely hâve pow- 
er to compel an answer which is not given to fob off inquiry. Never- 
theless, this power must not be used to punish perjury, and the only 
proper test is whether on its mère face, and without inquiry collater- 
ally, the testimony is not a bona fide effort to answer the questions at 
ail. 

[3] The examination took place on May 19th. On May 14th the re- 
spondent drew $537.50, on May 12th $415.06, making in ail $940 within 
a week of the date of the examination. He was unable to state what he 
had done with any part of this except to state that he paid labor with 
it, and the pay roll by his testimony amounted to $58 a week, or about 
$120 for two weeks, which was the time during which the roll was un- 
paid. There remained, therefore, $800. His explanation of this was 
that he had played poker during the past week once and had lost a 
few hundred dollars. When pressed he said it was not $800, but he 
could not remember whether it was $500, $400, $300, or $100. He was 
next questioned about a withdrawal on May lOth of $200, and said that 
he spent it, but how he did not remember ; that perhaps he played cards 
with that too. Again his attention was called to a withdrawal of $485 
on May 8th. He says he spent this but how he could not say. Again 
on March 26th he withdrew $698 and said that this was perhaps for 
cards. He was asked about a withdrawal on March 21st of $865 
and said that he gave half of this to his brother and spent the rest on 
food or on cards. Finally his attention was called to the sale of two 
notes for $500 each on îlay 7th, which he sold to a strange man whose 
name he could not remember ; that he got for thèse notes about $900, 
and that this also he played away at cards. The commissioner who 
was présent at the taking of the testimony has certified that the wit- 
ness was intelligent and understood the questions; that he was alert 
and adroit. The commissioner was impressed with the fact that the 
testimony as to the gambling losses was false and invented on the spur 
of the moment. The question, therefore, cornes down simply to this : 
Is the story of his gambling losses so obviously and apparently a mère 
effort to block the examination that a court must in protection to itself 
hold that it is false and that he was attempting to prevent any effective 
examination? One cannot, of course, say that such a story is in ail 
circumstances necessarily an absurd explanation, but the inability of 
the respondent to give the names of any places but one of thèse where 
he had lost any such sum as he stated, and his entire vagueness about 
matters which were so récent, and which must hâve impressed them- 
selves upon his memory at the time to a greater extent, leaves no doubt 
in my mind that he was not stating what he knew, and was attempting to 
prevent any efficient examination. This, coupled with the impression 
of the commissioner who heard him testify, seems to me to leave me 
no alternative, if I am to apply the rule at ail, but to hold that he was 
guilty of a contempt under the circumstances. I will therefore com- 
mit him for ten days for the contempt already committed. At the end 
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of that time he may appear before the commissioner, and see whether 
he can tell a story which is not so obviously a mère sham. At that 
time the matter may be brought up again for further considération. 



BIRMINGHAM WATERWORKS CO. v. CITY OF BIRMINGHAM. 

(District Court, N. D. Alabama, S. D, January 9, 1913.) 

No. 229. 

1. Courts (§ 102*) — Fedebal Couets — Composition — Validitt or Mdnicipai, 

OfiDiNANCE — "State Statute." 

An ordinance of a luunlcipality the constitutionallty of which is as- 
sailed is not a statute of a state withln Judicial Code (Aet March 3, 1911, 
c. 231, 36 Stat. 1162 [U. S. Comp. St. Supp. 1911, p. 236]) § 266, providing 
that no interlocutoi'y injunction restraining the enforcement of a state 
statute shall be granted by any judge of a United States District Court 
on the ground of unconstitutionality of the statute, unless the application 
shall be presented to a district judge, and shall be heard by three judges, 
of whom at least one shall be a Justice of the Suprême Court or Circuit 
Judge, and the other two may be Circuit or District Judges, etc. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 351, 352; Dec. 
Dig. § 102.*] 

2. Courts (§ 369*) — Fedebal Courts — Rules of Décision — Décision of State 

Court. 

Where state législation Is assalled in the fédéral courts as impairing 
the obligation of contract, the détermination by the state courts that there 
is no contractual right to be Impaired is not conclusive on the fédéral 
courts, but they wlU détermine for themselves whether contractual rights 
exist, and whether such rights, if they exist, are impaired by the légis- 
lation attacked. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 369.*] 

3. Courts (§ 369*) — Fédéral Courts— State Court Décisions. 

Where state législation is assailed as violative of the contract clause of 
the fédéral Constitution and the state courts hâve upheld the existence of 
contract rights, such décisions will be foilowed in the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 369.*] 

4. Courts (§ 365*)— Fédéral Courts — Rules of Décision — Municipal Cor- 

poration — Powers — State Décisions. 

The charter power of a municipal corporation under the laws of the 
state creating it is a matter for the détermination of the state courts, 
which détermination will be foilowed In the fédéral courts, unless the 
construction conflicts wlth the proper enforcement of the right guaranteed 
by the laws of the United States. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 969- 
971 ; Dec. Dig. § 365.*] 

5. Municipal Corporations (§ 226*) — Powees— Welfaee Clause — Contract 

FOR WaTER. 

Where a municipal corporation was authorlzed to enact ordinances for 
the good order and welfare of the city, It was authorized to contract wlth 
third persons or corporations to furnish water for the city and Its Inhab- 
Itants. 

[Ed. Note.— For other cases, see Municipal Corporations, Cent Dig. §p 
645-650 ; Dec. Dig. § 226.*] 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
211 F.— 32 
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6. CONSTITUTIONAL LAW (§ 135*) WaTERS AND WaTEB COURSES (§ 203*) — MU- 

NICIPAL SUPPLY — KaTES. 

A municipal ordinance, grantlng the right to a water company to fiir- 
nish water to tlie elty and Its inhabitants, provided, a fiât rate for domes- 
tic consumption in dwelUngs, etc. only varying vvith the size of eacli build- 
ing, and for ail other purposes prescribed a meter rate measured by actual 
consumption, varying in priée with the amount of daily consumption. 
Another provision "further ordained" that from July 1, 1888, the domes- 
tic rate should never exceed the schedule of flat rates speclfied, and that 
the Company should hâve the right to charge for water by measuremeut 
at rates not exceeding the average rates named below, "measured water 
to be charged as foUows," followed by a schedule of meter rates per thou- 
sand gallons consumed and the schedule of annual rents for the meters 
themselves. Eeld, tliat such provision was not intended to prescribe 
maximum rates, but fixed the rates that water company was entitled to 
charge during the life of the contract, which right was protected by the 
contract clause of the fédéral Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 380- 
387; Dec. Dig. § 135;* Waters and Water Courses, Cent. Dig. §§ 289- 
299 ; Dec. Dig. § 203.*] 

7. Watebs and Water Courses (§ 203*) — Wateb Rates — Régulation — 

Power. 

In the absence of statutory authorlty at the time a city entered into a 
contract with a water company to furnish water to the city and its citi- 
zens, authorizing the city to regulate rates, the city had no such power. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 289-299 ; Dec. Dig. § 203.*] 

8. Waters and Water Coukses (| 203*) — Municipal Water Supply — Con- 

tract — Rates — Tebm. 

A contract between a city and a waterworlvs company, flxing absolute 
rates to be charged by the water company, held to authorize the company 
to charge the rates prescribed for 30 years. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 289-299 ; Dec. Dig. § 203.*] 

9. Municipal Corporations (§ 108*) — "Grant ce Franchise" — Oedinance — 

referendum. 

Where a city had contracted with a water company to furnish water to 
the city and its citizens at specifled rates for 30 years, a subséquent ordi- 
nance, modifying the original contract and establishing rates différent 
from those originally specifled, constituted a municipal grant of a fran- 
chise within a provision of the city's charter requiring such ordinances to 
be ratlfled by a vote of the people, and hence, the people having voted ad- 
versely thereon, It never became operative. 

[Ed. Note.— For other cases, see Municipal Corporations, Dec. Dig. § 
108.*] 

In Equity. Suit by the Birmingliam Waterworlvs Company against 
the City of Birmingham. On application for a temporary injunction. 
Granted. 

London & Fitts, of Birmingham, Ala., and Brown, Spurlock & 
Brown, of Chattanooga, Tenn., for plaintiff. 

M. M. Ullman, Romaine Boyd, and George Huddleston, ail of Birm- 
ingham, Ala., for défendant. 

GRUBB, District Judge. This is an application for a temporary in- 
junction to restrain the enforcement of an ordinance of the city of 

»*'or other cases see same topic & § ntjmbkk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Birmingham fixing the rates to be charged by the plaintiff for water 
furnished the inhabitants of the défendant for consumption. 

( 1 ] A preliminary motion has been made by the city, the effect of 
which is to request the District Judge to call in two Circuit Judges to 
hear the case with him, as provided in section 266 of the Judicial Code 
of the United States. The fédéral courts hâve held that an ordinance 
of a municipahty, the constitutionality of which is assailed, is not a 
statute of a state within the meaning of that section, and that the sec- 
tion does not apply to a bill seeking an injunction to restrain the en- 
forcement of a municipal ordinance for that reason. The motion is 
denied. Sperry-Hutchinson Co. v. City of Tacoma (C. C.) 190 Fed. 
682 ; Cumberland Téléphone Co. v. Memphis (D. C.) 198 Fed. 955. 

Corning to the merits, the ordinance of the city is asked to be re- 
strained upon two grounds : First, that the rates fixed in it are so 
low as to be confiscatory, and that it violâtes the f ourteenth amendment 
to the fédéral Constitution for that reason ; second, that it impairs the 
obligation of a contract entered into between the city and the plaintiff 
on June 2, 1888, and so violâtes section 10 of article 1 of the fédéral 
Constitution. 

The first ground was not stressed upon the hearing by plaintiff's 
counsel, and there was no sufficient présentation of that phase of the 
case either in the shape of évidence or argument, to justify a ruling 
upon it, and its décision becomes unnecessary upon this hearing, in 
view of the disposition made of the application upon the other ground. 
The second ground is the one chiefly relied upon by the plaintiff. The 
position of the plaintiff upon it is that it has a valid contract with the 
city entered into June 2, 1888, authorizing it to charge, for the unex- 
pired part of the 30-year term of the contract, beginning from July 1, 
1888, to the inhabitants of the city, certain fixed and absolute rates 
therein specified for water furnished either for domestic or manufac- 
turing purposes, and that the ordinance complained of has the eiïect çf 
reducing the contract rates, and so impairs its obligation. The posi- 
tions of the défendant are that the city at the time of its exécution had 
no charter authority to make a contract establishing water rates for 30 
years, that the contract of June 2, 1888, did not hâve the efïect of 
fixing absolute rates, but only maximum rates, and that it was for no 
definite period of time so far as it related to rates. The plaintiff also 
relied upon a subséquent ordinance of the city, designated 97C, to which 
it had assented, and which was a modification of the original contract 
of June 2, 1888, and which established rates difïering from those of 
the original contract, as well as from those of the ordinance com- 
plained of, and which was the resuit of a compromise between the 
parties to the original contract. The defendant's position, with respect 
to this subséquent ordinance, is that the charter of the city provided 
that such contract ordinances should be referred to a vote of the people 
for ratification or rejection before becoming effective; that the ordi- 
nance designated 97C was so referred, and acted upon adversely by the 
people, and so never became effective. The plaintiff's answer is that 
it is not one of the class of contracts which the law requires to be sub- 
mitted to the opération of the référendum, and hence the adverse vote 
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did not affect its validity. If held to be invalid, then the plaîntiff re- 
sorts to the original contract of June 2, 1888, as being still in force. 

The first question for considération is the power possessed by the 
city of Birmingham in June, 1888, to make for its inhabitants a con- 
tract for a supply of water for a term of 30 years at fixed and absolute 
rates, during the contract period, such as is that of June 2, 1888, as 
it is construed by plaintifï. 

[2] Where state législation is assailed in the fédéral courts, as im- 
pairing the obligation of contract in violation of section 10, article 1 
of the' Constitution of the United States, the détermination by the state 
courts that there is no contractual right to be impaired is not conclusive 
upon the fédéral courts. The fédéral courts détermine for themselves 
whether contractual rights exist and are impaired by the subséquent lég- 
islation. A contrary rule would render this provision of the Consti- 
tution ineffectuai, since it would be in the power of the state courts to 
render it inapplicable in any case by détermination that no contract 
right existed to be impaired. 

[3, 4] However, when the state courts' construction upholds the ex- 
istence of contract rights, instead of denying them, no such reason ex- 
ists for not f ollowing the state décisions. The charter power of a mu- 
nicipal corporation under the laws of the state creating it is a matter 
for the state courts to détermine, and the fédéral courts will follow 
their construction unless it conflicts with proper enforcement of a right 
under the laws of the United States. 

In the case of Vicksburg v. Vicksburg Water Co., 206 U. S. 496- 
509, 27 Sup. Ct. 762, 766 (51 L. Ed. 1155), the Suprême Court of the 
United States said in a similar case to this one : 

"In the cases generally in this court it will be found that, in determining 
the matter of contract, the local décisions hâve been given much weight, and 
ordinarily followed. As this is a Mississippi contract, and the power was 
exercised under an act of the Législature of that state, we naturally look 
to the décisions of the courts of that state, particularly to such as had given 
construction to similar charters at the time the contract was made, with a 
view to determining the estent of the power conferred." 

[5] Under this principle, the Alabama décisions reflecting on the 
power of the city to enter into the contract of June 2, 1888, should be 
controUing, when they uphold the power of the city to make the con- 
tract. The provisions of the charter of the city in force in June, 1888, 
relied upon by plaintiff in support of the authority of the city to make 
the contract of June 2, 1888, are the gênerai welfare clause, and the 
power to make any needful provisions for the supply of the city with 
water, gas, and gaslights. Section 20, subds. 1, 10, Act 1880-81, p. 480. 

In the case of Greenville v. Greenville Water Co., 125 Ala. 625-639, 
27 South. 764, 769, the Suprême Court of Alabama said : 

"A supply of water for the extinguishment of fires and other ordinary pub- 
lic uses is one of the necessities of a city, and under the gênerai authority 
(to enact ordinances for the good order and welfare of the city) so granted 
the défendant had the power to make a proper contract for such supply." 

In the case of Weller v. Gadsden, 141 Ala. 642-656, 37 South. 682, 
684, the same court said: 



BIRMINGHAM WATEKWOEKS OO. V. CITT OF BIRMINGHAM 501 

"Whatever may be said as to the agreement to pay for hydrants, at a fixed 
priée, for 30 years, * * * it Is settled that under a charter, authoriziug 
a City 'to maUe needful provisions to supply the city with vvater' * * • 
Us authorlties may make such a contract, whlch will be valid, if not for the 
whole period, at least for a reasonable length of time. We so expressly de- 
cided in tlie City of Greenville v. Greenville W. W. Co., 125 Ala. 625 [27 South. 
764]." 

In the case of Mitchell v. Gadsden, 145 Ala. 137-157, 40 South. 350, 
the same court, of the same contract, said : 

"We hold that the city had the power and authority to enter into said con- 
tract, and adopt what was said by Judge Tyson in the cause of Weller v. 
City of Gadsden, 141 Ala. 642, 37 South. 682, in so far as he treats of the 
validity of the contract and of its several portions. The making of such a 
contract is not a délégation of a governmental function, but is an exercise 
of its business or proprietary powers (citlug many cases). The charter of 
the city of Gadsden confers ample powers to authorize the making of this 
contract (Acts 1882-83, p. 290, § 22). At any rate this is one of the incl- 
dental powers of a municipal corporation (1 Dlllon on Mun. Corp. [4th Ed.] 
146, 443, note 1 ; Livingston v. Pippln, 31 Ala. 542, 550, 551)." 

The text of the latest édition of Dillon (3 Dillon [5th Ed.] § 1302, 
p. 2130) asserts the principle as follows : 

"Authority to a city to construct water or gas works, or to provide water or 
to llght the city streets, whether it be derlved from an express grant, or from 
the gênerai power of the city in respect to police régulations, the préserva- 
tion of public health and the gênerai welfare, confers upon the municlpality 
authority to contract with an Individual or corporation for a supply of water 
or llght. Any power whlch Is sufficlent to authorize the city to provide a 
supply of water or llght implles, in the absence of spécial restriction, the pow- 
er to make a proper contract with an individual or corporation therefor." 

From the authorities cited, it is clear that the charter of an Ala- 
bama municipal corporation, containing the usual gênerai welfare provi- 
sions, and the power to adopt ail needful provisions to obtain a wa- 
ter supply for the city, is sufficient to authorize the city to obtain a wa- 
ter supply by contracting, as well as by municipal ownership and op- 
ération, though no spécifie power to obtain it by contract appears in the 
charter. This was the condition of defendant's charter in June, 1888, 
and consequently it had the power under it to obtain a water supply 
by contract, as well as by its own ownership and opération. 

[6] The powers to contract for a supply of water and to fix abso- 
lute rates to be charged for it during the term of the contract are how- 
ever, two différent things. The question then arising is whether the 
défendant city had authority, not only to contract for a supply of wa- 
ter for 30 years, but to contract for fixed rates to be paid for the fur- 
nishing of the water by the consumer during the same period of time. 

In the case of the city of Bessemer v. Bessemer City Waterworks, 
152 Ala. 391-405, 44 South. 663, 666, the Suprême Court of Alabama 
said: 

"In the latter category falls the contract we hâve In hand, and the Insis- 
tence that the city, even though authorized by the Législature to blnd itself 
by an irrévocable contract not to regulate water rates, cannot do so, because 
the power to regulate rates Is a continuing législative power — cannot be sus- 
tained (citing many cases)." 

In the same case (152 Ala. 407, 44 South. 667), the court said: 

"This is but another way of stating the rule that the power of municipal 
corporations Is measured by the législative grant, and they can exercise such 
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powets only as are expressly granted, or are necessaiily implied from the 
powers expressly couferred. 1 Dlllon (2d Ed.) § 55. Wlth the rule as stated 
in Tlew, we must détermine wliether or not tlie city, under its cliarter, had 
the authority contended for by tlie company and denied by ttie city, to wit, the 
authority to contract for rates at whieh water should be supplied to Its citi- 
zens for a deflnite period, and, of conséquence, to suspend its charter power 
in respect to the régulation of rates during such fixed periods. Confessedly 
the city by the charter is expressly authorized to make ail needful provisions 
})y contract for a supply of water for itself and its ciUzeng, and, in view 
of section 228 of the Constitution, no objection can be taken to the time period 
prescribed in the ordinance." (Which was, as in this case, 30 years.) 

After discussion, the court concluded (152 Ala. 411^12, 44 South. 

668, 669) : 

"We cannot see that the power to flx rates given in the same section of the 
charter should be held to be an inhibition on the city's power to contract 
rates, if such power to contract eau be necessarily Implied from the power 
to contract for the supply of water ; and our conclusion Is that the right of 
the city to flx maximum rates, if not expressly given, arises by necessary im- 
plication from the language in which the charter power to contract is clothed." 

The language of the charter of the city of Bessemer, conferring on 
it power with relation to water supply is : 

"The mayor and aldermen of the city of Bessemer shall hâve full and ample 
Power, Jurisdiction and authority * * * to make, erect and repair public 
wells, cisterns, and establish flre plugs and hydrants, and to make ail need- 
ful provisions by contract, ownership of water works, or otherwise, for the 
supply of the city and citizens thereof with water." 152 Ala. 398, 44 South. 
664. 

It differs from the language of the defendant's charter, conferring 
the same power, only in that the words "by contract, ownership of wa- 
terworks or otherwise," after the words, "to make any needful provi- 
sions," and the words, "and the citizens thereof," after the words, 
"for the supply of the city" do not appear in the charter of the de- 
fendant. In view of the repeated décisions of the Alabama Suprême 
Court that power to contract a supply of water is impHed from the 
power conferred "to make ail needful provisions for the supply of 
the city with water," though the method by contract is not expressed 
therein, it is clear there is no différence in légal effect between the two 
charters by reason of the omission of those words from that of défend- 
ant. In spite of the omission, défendant had the charter power to con- 
tract for its water supply as much as did the city of Bessemer. In the 
former charter the power is held to arise by necessary implication; 
in the latter, it was expressly set out. So the omission of the words, 
"and the citizens thereof," from defendant's charter does not make 
it difïer in légal effect from that of the city of Bessemer. 

A supply of water for a city includes a supply for the consumption 
of its citizens, as well as that for municipal purposes exclusively. In 
the case of Livingston v. Pippin, 31 Ala. 542, 550, 551, the Alabama 
Suprême Court said : 

"The intendant and councll of the town of Livingston hâve the ordinary 
public powers which are conferred on municipal corporations. The express 
grants of power are copied in the opening of this opinion. Nothing is more 
important, as a sanitary and police régulation, than an abundant supply of 
water. Its uses are too well known to require notice hère. We hoM that the 
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corporate authorities had the power, as such, to procure water on the mblic 
sguare of the towu of Livingston." 

In the case of Bessemer v. Waterworks, the Alabama Supicme 
Court held that a municipal corporation, with express or neces.arily 
implied législative authority to contract for a supply of water, could 
fix absolute and continuing rates for the contract period which il could 
not afterwards alter without the consent of the water compariy, the 
function being proprietary and not governmental. In the Bessemer 
charter power to so contract was expressed. In defendant's the Ala- 
bama Suprême Court has held it to be implied. As the charter powers 
of the défendant are therefore legally identical with those of the city 
of Bessemer, with relation to contracting for a water supply for the 
city, it foUows that as the Suprême Court of Alabama has held that 
the city of Bessemer had the charter power to contract with a water 
company for fixed and absolute rates for a period of 30 years, the 
défendant had the like power under its charter, if the Alabama déci- 
sion is f oUowed. The décisions of the courts of that state with référ- 
ence to the charter powers of a municipal corporation created by it 
should be controUing on this court. 

The practical construction given the charter by the public and the 
parties concerned leads to the same conclusion. While it was in force, 
the Législature in 1885 (Laws 1884-85, p. 415) incorporated the plain- 
tiff by spécial act, for the purpose of contracting to supply the défend- 
ant city with water. Contracts of the same nature had been previously 
made under like authority with one Daniels and with the Elyton lyand 
Company. Thèse contracts ail provided, not only for the supply of 
water needed by the city for its own purposes, but for the necessary 
supply for its citizens. The contract of June 2, 1888, has been repeat- 
edly before and construed by the courts of Alabama, including its court 
of last resort. It has been thus impliedly recognized by them and 
the litigants as a valid contract. No question has ever been raised dur- 
ing a period of 25 years, as to the authority of the défendant to exé- 
cute the contract. Both parties to it and the citizens hâve, for that 
length of time, regarded it as a legally executed agreement, observed 
it and acted upon it as such. The plaintiff has expended large sums 
since it was executed upon the f aith of this récognition of its validity. 
Upon the one occasion upon which its binding force was assailed for 
any reason, it was not upon the ground of want of authority in défend- 
ant to exécute it, but solely because the period of its duration was 
claimed to be too uncertain to admit of its enforcement. The chan- 
cery court determined that question against the city, and no higher 
court was called upon to pass upon it. This history of the contract 
from its inception and of the litigation regarding it, if resort can be 
had to it for that purpose, aflfords persuasive évidence of the practical 
construction given the charter by the Législature, by the city and its 
citizens, and by the plaintiff during a period of 25 years. To now dé- 
termine that a contract that has been publicly recognized as valid, and 
acted upon as subsisting during ail that period never had any légal 
existence, would hâve an unsettling effect that would be unfortunate in 
the administration of the law, and one that is to be avoided unless de- 
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manded by imperative rules of construction. No such necessity ex- 
ists. The fédéral décisions sustaiti the conclusion reached. Among 
them are the foUowing: Omaha Water Co. v. City of Omaha, 147 
Fed. 1, n C. C. A. 267, 12 L- R. A. (N. S.) 736, 8 Ann. Cas. 614; 
Vicksburg v. Vicksburg Water Co., 206 U. S. 496, 27 Sup. Ct. 762, 51 
L. Ed. 1155; Détroit v. Détroit Citizens' Ry. Co., 184 U. S. 368, 22 
Sup. Ct. 410, 46 L. Ed. 592. 

The power of the city of Birmingham in June, 1888, to make a con- 
tract with plaintifif, and' to fix absolute rates during its existence, being 
established, the question then arises whether the défendant has in 
fact made a contract with plaintiff which fixes absolute water rates, 
and, if so, whether as to that feature of it, it has se definite a dura- 
tion as to be enforceable. 

The contract of June 2, 1888, provides for the payment of rates by 
consumers upon two bases. For domestic consumption, what is called 
a flat rate is employed for dwellings, closets, and bathtubs only, vary- 
ing with the number of rooms, baths, etc., in each dwelling. For ail 
other purposes a meter rate, measured by actual consumption, is em- 
ployed, varying in price with the amount of daily consumption. Sec- 
tion 12 of the contract fixes the rates. Its language is, "Be it further 
ordained — that from the first day of July, 1888, the domestic rates for 
water furnished under this contract to the citizens of Birmingham 
shall never exceed the foUowing rates viz. [setting out the schedule of 
flat rates]"; again, "The company shall bave the right to charge for 
water by measurement at rates not exceeding the average rates named 
below. Measured water will be charged as follows." Hère foUows 
the schedule of meter rates per thousand gallons consumed, and the 
schedule of annual rents for the meters themselves. 

The language of the contract, so far as it relates to flat rates, is 
fully as consistent with the intention to establish maximum rates as it 
is to establish absolute rates; and is as much a prohibition upon the 
water company to exceed during the term of the contract the schedule 
of flat rates, as it is an authority conferred upon it to charge such flat 
rates. If it was a limitation upon the water company only, then its 
efïect was only to fix maximum rates, and it was open to the city, dur- 
ing the term of the contract, and without impairing its obligation, to 
fix rates lower than the maximum, provided they were reasonable and 
not confiscatory. This is defendant's contention as to the proper con- 
struction of the contract, and, looking alone to the language fixing the 
flat rates, it is a persuasive one. The plaintiff's contention is that the 
efiiect of the clauses, relating both to flat rates and meter rates is to 
fix absolute rates, not to be deviated from without its consent by the 
city during the life of the contract. As between thèse differing con- 
structions, the solution of the question dépends. 

Supporting the defendant's contention are the cases of Georgia R. 
R. Co. v. Smith, 128 U. S. 174, 9 Sup. Ct. 47, 32 L. Ed. 377 ; Knox- 
ville Water Co. v. Knoxville, 189 U. S. 434, 23 Sup. Ct. 531, 47 L. 
Ed. 887; Cedar Rapids Cas Co. v. Cedar Rapids, 223 U. S. 655, 32 
Sup. Ct. 389, 56 L. Ed. 594; and State ex rel. Ferguson v. Birming- 
ham Waterworks Co., 164 Ala. 586, 51 South. 354, 27 L. R. A. (N. 
S.) 674, 137 Am. St. Rep. 69, 20 Ann. Cas. 951. Supporting plaintifli's 
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contention are the cases of Bessemer v. Waterworks, 152 Ala. 391, 
44 South. 663 ; Vicksburg v. Vicksburg Water Co., 206 U. S. 496, 27 
Sup. Ct. 762, 51 L. Ed. 1155; Cleveland v. Cleveland City Ry. Co., 
194 U. S. 517, 24 Sup. Ct. 756, 48 L. Ed. 1102; Détroit v. Détroit 
Citizens' Ry. Co., 184 U. S. 368, 22 Sup. Ct. 410, 46 L. Ed. 592 ; and 
Omalia Water Co. v. Omaha, 147 Fed. 1, 17 C. C. A. 267, 12 L. R. A. 
(N. S.) 736, 8 Ann. Cas. 614. The inquiry is whether this case cornes 
within the former or latter line of cases. 

In the case of Knoxville Water Co. v. Knoxville, supra, a case in 
which the contract was construed to fix maximum and not absolute 
rates, the Suprême Court said, after having reached that conclusion, 
on page 437 of 189 U. S., page 532 of 23 Sup. Ct. (47 L. Ed. 887) : 

"We do not mean that under other circumstances words which on their 
face only express a limit might not embody a contract more extensive than 
thelr literal meaning. Détroit v. Détroit Citizens' Street Ey. Co., 184 tf. S. 
368 [22 Sup. Ct. 410, 46 L. Ed. 592]." 

It thus appears that the language employed, while persuasive, is 
not conclusive. It may bear either one of the two constructions ac- 
cording to circumstances. The intention of the parties is to be ar- 
rived at not alone from the language of the particular clause fixing 
the rates, but from the entire contract, from the place the rate clause 
occupied in the contract with relation to the imposition of obligations 
on the respective parties, from the situation of the parties to the con- 
tract, and the circumstances surrounding them at the time it was 
executed. 

Distinguishing the Knoxville Case from the Détroit Case, the Su- 
prême Court said in the Knoxville Case: 

"But in that case the rate was flxed by an ordinance which was the lan- 
guage of the City ; the ordinance was under a statute which declared that 
tlie rates should be established by agreement between the city and the rail- 
way Company, and neither statute nor ordinance reserved a power to the city 
to alter rates." 

The language of the clause fixing rates in the Knoxville Case was 
"said Company will supply private consumers with water at a rate not 
to exceed five cents per 100 gallons." 189 U. S. page 436, 23 Sup. Ct. 
531, 47 L. Ed. 887. That of the clause fixing rates in the ordinance 
in the Détroit Case was "the rate of fare for any distance shall not ex- 
ceed five cents in any one car, or any 'one route named in this ordi- 
nance, except where cars or carriages shall be chartered for spécifie 
purposes." 184 U. S. 375, 22 Sup. Ct. 413, 46 E. Ed. 592. The lan- 
guage of the ordinance in this case is "that from the first day of July, 
1888, the domestic rates for water furnished under this contract to 
the citizens of Birmingham shall never exceed the following rates." 

The language of the clause in the case at bar is that of the city, as 
it was in the Détroit Case. The clauses imposing duties upon the 
respective parties are intermingled in the contract under construction. 
The first nine impose duties on the water company. Sections 10, 11, 
14, and 15 confer rights on the water company. Section 13 is neutral, 
imposing reciprocal rights and duties. Any significance that is to be 
deduced from the position of the clause in the contract ordinance in 
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the case at bar would seem to be in favor of the same construction 
reached by the Suprême Court in the Détroit Case. 

The other distinguishing fact stated by the court in the Knoxville 
Case was the réservation of a power to the municipal corporation by 
the law of its création to regulate rates, and the absence of a réserva- 
tion to alter rates in either statute or ordinance in the Détroit Case. 
Of this the court said (189 U. S. 437, 23 Sup. Ct. 532, 47 L. Ed. 887) : 

"The ordinance was under a statute which declared that the rates should 
be established by agreement between the clty and the railway couipany, and 
neither statute nor ordinance reserved a power to the city to alter rates. In 
the présent case it seems to us impossible to suppose that any power to con- 
tract which the city may hâve had was intended to be exercised in sueh a 
way as to displace the municipal power expressly reserved or given by the 
gênerai law under which the water company was created. It would require 
stronger words than those used hère to raise the question whether, under the 
statute in force, the city could do it If it tried." 

In the Détroit Case, 184 U. S. 385, 22 Sup. Ct. 417, 46 L. Ed. 592, 
the court said : 

"It Is plain that the Législature regarded the fixing of the rate of fare over 
thèse Street railways as a subject for agreement between the parties, and not 
as an exercise of a governmental function of a législative character by the 
city authorities under a delegated power from the Législature. It was made 
a matter of agreement by the express command of the Législature." 

And the court said : 

"Corning to a considération of the efCect of the language of the ordinance, 
we think it amounted to a contract as to rates of fares." 

Referring to the case of City Ry. Co. v. Citizens' St. Ry. Co., 166 
U. S. 557, 17 Sup. Ct. 653, 41 L. Ed. 1114, the court further said (184 
U. S. 387, 22 Sup. Ct. 418, 46 L. Ed. 592) : 

"Although in that case there was no provision in the statute directing that 
the rates of fare should be established by agreement, yet nevertheless it was 
held that the language used amounted to an agreement upon the sub.iect- 
matter which could not be altered during its continuauce by either party." 

Of the language of the ordinance the court then said (184 U. S. 
389, 22 Sup. Ct. 418, 46 L. Ed. 592) : 

"Nor does the language of the ordinance, which provides that the rate of 
fare for one passenger shall not be more than flve cents, give any right to the 
clty to reduce It below the rate of flve cents established by the company. It 
Is a contract which gives the company the right to charge a rate of fare 
up to the sum of flve cents for a single passenger, and leaves no power with 
the city to reduce it without the consent of the company." 

Corning to the instant case, the pertinent inquiry is whether the par- 
ties to the contract of June 2, 1888, contemplated a réservation to the 
city of the right to reduce rates by régulation below the schedules set 
out in the contract. There was no such express réservation in the or- 
dinance itself. If it exists at ail, it must be because section 12 is 
construed to fix maximum rates only, which is the question at issue. 
Nor does it appear that the city had at that time any power to regulate 
the rates of the public service corporations under its then charter. 
In the absence of charter power to regulate, the express or implied 
réservation of a gênerai power to regulate in the ordinance would hâve 
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been unavajling to the city. The absence of the power in the city to 
fix rates by régulation would indicate the' intention of the contracting 
parties, in view of the want of such power, that rates should be fixed 
by agreement ; it being the only f easible way that they could be legal- 
ly fixed in that event. It is not necessary that the Législature should 
hâve expressly directed that method by agreement. When it appears 
that there was no other available way, and the Législature did in fact 
authorize, both impliedly in its own charter and expressly in that of 
the plaintiff, a water supply to be procured by the city by agreement, 
the législative intention that the rates should be fixed by agreement 
will be implied. The régulation of the rates of public service corpora- 
tions, other than common carriers, had not attained the prevalence in 
1888 that it since has. The customary way to fix rates then was by 
contract, rather than by régulation. This, and the absence of charter 
power in the city to regulate at the time the contract was made, are 
persuasive of the intent of the parties to the contract of June 2, 1888, 
that the rates should be fixed by agreement and not by régulation. A 
municipal corporation has no power of régulation, independent of 
statutory authority. In re Pryor, 55 Kan. 724, 41 Pac. 958, 29 L. R. 
A. 398, 49 Am. St. Rep. 280; Gas Co. v. State, 135 Ind. 49, 34 N. E. 
702, 21 L. R. A. 734; St. Louis v. Téléphone Co., 96 Mo. 623, 10 S. 
W. 197, 2 L. R. A. 278, 9 Am. St. Rep. 370. 

In the case of Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 
655-667, 32 Sup. Ct. 389, 390 (56 L. Ed. 594), the court said: 

"We are of opinion that there was no contract on the part of the city that 
the priée should be kept high enough to allow a discount for prompt payment. 
The gênerai 'power reserved to regulate rates was limlted only by the four- 
teenth amendment. The words relied upon by the plaintiff express Its prom- 
ise m considération of the privilèges granted, not a promise by the city. Knox- 
ville Water Co. v. Knoxville, 189 U. S. 434, 437 [23 Sup. Ct. 531, 47 L. Ed. 
887]. It is true that the ordlnance was drawn as a contract, to be accepted, 
and it was accepted, by the plaintiff; It contalned reciprocal undertakings, 
the one in question being that of the plaintiff, as we hâve said, and it was 
subject to the power retained by the city to regulate rates. That power, it 
was expressly provided by the lowa statute, was not to be abridged by ordl- 
nance, resolution, or contract Code 1S97, § 725, Acts 22d Gen. Assem. (1888) 
c. 16." 

The ordinance in this case is to be distinguished f rom that construed 
in the case cited in two respects. The pertinent language of the ordi- 
nance in this case is not unmistakably that of a promise on the part of 
the water company. It is, at least, equally consistent with the idea 
that it imports a promise on the part of the city. Again, and more im- 
portant, in the Cedar Rapids Case the court said, "It is admitted that 
under the laws of lowa the rate could be changed by the city," i. e., in 
the absence of a binding contract; and, again, "And it [the contract 
ordinance] was subject to the power retained by the city to regulate 
rates. That power, it was expressly provided by the lowa statute, 
was not to be abridged by ordinance, resolution, or contract." Not 
only was the power to regulate expressly conferred, but its abridg- 
ment prohibited. In the case at bar, no power was retained in the 
ordinance by the city to regulate water rates, and no such power con- 
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ferred upon the dty by its charter. In this controlling fact thiy case 
differs f rom the one cited. 

In the case of Cleveland v. Cleveland City Ry. Co., 194 U. S. 517- 
536, 24 Sup. Ct. 756, 763 (48 L. Ed. 1102), the Suprême Court said, 
ref erring to the following language of the ordinance, "that for a single 
fare from any point to any point on the line or branches "of the con- 
sohdated road no greater charge than 5 cents shall be coUected" : 

"In reason the conclusion that contracts are engendered would seem to re- 
sult from the fact that the provisions as to the rates of fare were flxed in 
ordinauces for a stated time, and no réservation vi^as made of a rlght to alter ; 
that by those ordinances existing rights of the corporation were surrendered, 
beneflts were conferred upon the public, and obligations were Imposed upon 
the corporation to continue thèse benefits during the stipulated time. When, 
in addition, we consider the spécifie référence to limitations of time which 
the ordinances contained, * * * we can see no escape from the conclu- 
sion that the ordinances were intended to be agreements binding upon both 
parties defluitely flxing the rates of fare which might be thereafter charged. 
Taking ail the circumstances above referred to into account, the case before 
us clearly fa Ils within the rule, as to the binding character of agreements re- 
specting rates, applied in Détroit v. Détroit Citizens' Ry. Co., 184 U. S. 368 
[22 Sup. Ct. 410, 46 L. Ed. 592], and approvingly referred to in Knoxville Wa- 
ter Co. V. Knoxville, 189 U. S. 434.^37 [23 Sup. Ct. 531, 47 L. Ed. 887]." 

In the case of Vicksburg v. Vicksburg Water Co., 206 U. S. 496-509, 
27 Sup. Ct. 762, 766 (SI L. Ed. 1155), the Suprême Court thus quoted 
approvingly the language of the Suprême Court of Mississippi, and 
reached the conclusion, as did that court, that an ordinance couched in 
language appropriate for a maximum rate "put the rate beyond légis- 
lative or municipal altération to the préjudice of the other contracting 
party" : 

"We décline to foUow the décision in Griffin v. Goldsboro Water Co., 122 
N. C. 206, 30 S. E. 319, 41 L. R. A. 240, in holding that vvhile a water company 
which accepts an ordinance by which a maximum rate is flxed is bound, and 
cannot exceed the same, because of Its con tract, yet such rates are not bind- 
ing upon consumers, who hâve a right to litigate against unreasonable 
charges." 

In the case of Omaha Water Co. v. Omaha, 147 Fed. 1-13, 77 C. C. 
A. 267, 279 (12 L. R. A. [N. S.] 736, 8 Ann. Cas. 614), the Circuit 
Court of Appeals for the Eighth Circuit, construing similar language to 
that hère involved in an ordinance of the city of Omaha, said : 

"Did the city make such a contract? The stipulation concerning thèse rates 
is not embodied in the agreement for hydrant rentals which followed the ordi- 
nance of 1880. But the city required the contraetor, as a qualification to re- 
eeive the contract, to accept the terms and conditions of the ordinance, and 
an accepted ordinance is a contract. The ordinance was an ofCer by the city 
of the terms and régulations under which it would enter Into a contract for 
the construction and opération of the waterworks. The city prepared and 
passed the ordinance. Ail its terms and words were the language of the city. 
It was enacted under a statute which empowered the dty to agrée upon the 
water rates. It prescribed spécifie rates for the use of water by private con- 
sumers, and provided that the water company shôuld furnish water to them 
at such rates as should be agreed upon between the water company and the 
consumers, not exceedlng those specified in the ordinance. The concession is 
readlly made that the acceptance of 'this ordinance constituted a contract by 
the water company to furnish the water to private consumers at priées not 
exceedlng those named in the ordinance. The contention is that it left the 
city free to reduce them. If so, the contract permitted the city to retain the 
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power to withdraw from the water company ail the substantlal benefits of 
its undertaklng, for a réduction of the rates to priva te consumers would dim- 
inish the most substantial part of its revenue, and might ruin the company. 
It cannot be that either the clty or Locke intended to make an agreement of 
this nature, for such a transaction would be contrary to the ordinary course 
of action of rational men under similar circumstances. The chief object of 
the City in the procurement of this contract was a supply of water. The 
great desideratum of the contracter was remunerative rates from private con- 
sumers. The presumption is that the contract secured both, for both parties 
consented to It. Nor is it doubtful that this was its effect when its terms are 
fairly read." 

In the case of Georgia R. R. Co. v. Smith, 128 U. S- 174, at page 
18'1, 9 Sup. Ct. 47, at page 49 (32 L. Ed. 2,77) the rate clause was 
found in the législative charter of a railroad company, as a condition to 
the exercise by it of the exclusive rights of transportation over its 
lines. Its effect was to grant that right so long as certain rates were 
not exceeded. Of it the Suprême Court said : 

"If considered as a condition to the enjoyment of the exclusive right des- 
ignated, then the section only provides that, so long as the maximum rate 
specified is not exceeded, the company or its lessee shall hâve the exclusive 
right to earry passengers and merchandlse over its roads. It contains no 
stipulation, nor is any implied, as to any future action of the Législature. 
If the exclusive right remain undisturbed, there can be no just ground of 
complaint that other limitations than those expressed are placed upon the 
charges authorized. It would require much clearer language than this to 
justlfy us In holding that, notwithstanding any altered conditions of the coun- 
try in the future, the Législature had, In 1833, contracted that the company 
might, for ail time, charge rates for transportation of persons and property 
over its Une up to the limits there designated." 

Distinguishing this case from the Détroit Case, 184 U. S. 388^ 22 
Sup. Ct. 418, 46 L. Ed. 592, the Suprême Court, in the latter case, said : 

"And it was not thought that In the exercise of the merely governmental 
functlon of creating a charter and incorporating the Banking & Railroad Com- 
pany the Législature had in regard to this partlcular matter of rates surren- 
dered the right to alter the maximum charges. The language used was re- 
garded as a mère délégation of authority by the Législature to the company 
to make those charges till the authority was altered or wlthdrawn. In other 
words, the language did not constltute a contract or agreement between the 
parties, the Législature and the railroad company. In the case at bar 
* * * the rates are flxed under the provision of a statute which déclares 
they shall be so flxed by agreement between the parties. * * * It may 
very well be that the language used by a Législature in conferring authority 
upon a company to fix certain charges for fare might not be regarded as 
amounting to a contract, when the same language used by the parties in fix- 
ing rates under a législative authority and direction to agrée upon them 
would be regarded as forming a contract because the statute provided spe- 
clally for that mode of determining them." 

The same f eatures that distinguish the Smith Case from the Détroit 
Case prevent it from ruling this case. 

In the case of Ressemer v. Bessemer Waterworks Co., 152 Ala. 391, 
44 South. 663, the Suprême Court of Alabama expressly held that an 
ordinance, the language of which was appropriate to fix maximum rates 
only, was a contract giving the water company the right to maintain 
such maximum rates as against a subséquent ordinance reducing them 
without its assent, without proof that the reduced rates were confisca- 
tory. It is true that the spécifie language of the ordinance is not set 
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out in the opinion, but it is quite clear f rom the language of the court, 
and its référence to the Omaha Case quoted from, that it was of sub- 
stantially like effect to that of the ordinance in this case. The lan- 
guage of the Bessemer municipal charter contained a provision that 
the rates at which water was furnished should be reasonable, thus con- 
ferring on Bessemer a right of régulation which Birmingham did not 
hâve under its charter at the time the contract of June 2, 1888, was 
executed. So that the facts of the Bessemer Case are not as strong 
as are those of this case. 

Nor can it properly be said that the case of State ex rel. Ferguson v. 
Birmingham Waterworks Co., 164 Ala. 586, at page 590, 51 South. 
354, at page 355 (27 L. R. A. [N. S.] 674, 137 Am. St. Rep. 69, 20 
Ann. Cas. 951), conflicts with the Bessemer Case in this respect. It is 
true the Justice who wrote the opinion in that case said : 

"Tlie maximum rates provlded for In the ordinance contract In the instant 
case were fixed for the protection of the public against the exaction of un- 
reasonable charges. * • • There is no indication of a législative purpose 
to déclare that the maximum should also be the minimum rates. Nor does auy 
reason suggest Itself why the water company may not establish a uniform 
rate less than the maximum fixed by the ordinance contract, or a rate less 
than reasonable, if such a tliing be imaginable." 

The question in that case did not concern the forced réduction of 
rates, but related solely to discrimination and the right of the water 
company to voluntarily reduce rates below the maximum to one patron 
without reducing them to ail. The court held that the water compa- 
ny could voluntarily make a lower rate than the maximum to one pa- 
tron, and could not thereby be forced to accord the same rate to its 
other patrons. It is clear that the question as to whether the supposed 
maximum rates were absolute rates, or whether they bound the compa- 
ny only, and as to whether the city could reduce the contract rates, by 
showing that lower rates were reasonable, to such lower and reasonable 
rates in spite of the ordinance, was not involved, and if anything was 
said bearing upon that, it was dictum. The only germane inquiry in 
that case related to the right of the water company to make a voluntary 
réduction from the contract rates to some patrons only, and to discrim- 
inate between patrons by so doing. If the language of the Bessemer 
ordinance was in substance the same as that of the contract of June 2, 
1888, as appears to be true from the report of the Bessemer Case, that 
case is controUing, as against the dictum in the Ferguson Case, and 
should be departed from with reluctance by a fédéral court in con- 
struing a contract which is based on local législation in the shape of a 
municipal ordinance. 

The contract of June 2, 1888, prescribed two classes of rates, the 
flat rates for dwellings and their accessories and the meter rates for 
other purposes. The language of the flat rate clause has been stated. 
As to meter rates, the contract says: 

"The company shall hâve the right to charge for water by measurement at 
rates not exceedlng the average rates named below. Measured water wiU 
be charged as follows." 

The city concèdes that this is language sufhcient to establish absolute 
rates as distinguished from what are usually termed "maximum rates." 
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No reason appears for providing as to the flat rates merely a maximum, 
when the charges provided in the contract for measured water are on 
a basis of absolute rates. The Suprême Court of Alabama has held 
that ail water furnished, except for dwellings, water-closets, and bath- 
tubs, is to be furnished by meter rates, and meter rates consequently 
apply to ail water used for other purposes, even that for other domes- 
tic purposes and in the smallest quantities. Smith v. Birmingham Wa- 
terworks Co., 104 Ala. 315-323, 16 South. 123; Birmingham Water- 
works Co. V. Birmingham (Ala.) 42 South. 10. As there seems to be 
no valid reason for putting flat and, meter rates on différent basis, as 
the meter rates are conceded to be absolute and not merely maximum, 
and as the language as to flat rates is susceptible of either of two con- 
structions, the legitimate conclusion is that the flat rates are also ab- 
solute rates. 

[7] Taking into considération the state of development of rate rég- 
ulation when the contract of 1888 was made, the absence of statutory 
authority at that time to regulate rates, the then prevalence of the 
method of fixing rates by agreement rather than by régulation, and the 
conceded fact that meter rates were so fixed in the contract, I think 
the parties, at the time the contract was entered into, intended by it to 
fix absolute rates as to both classes. It has been so treated since its 
exécution by the parties. As late as 1898, when the right of the water 
company to the contract rates was questioned by the city in the Jefïer- 
son county chancery court, it was upon the ground that the 30-year 
term did not apply to the rate provision, and not that the rate clause 
fixed maximum rates only. The parties to the contract at the time of 
its exécution, and during ail the intervening time, evïdently under- 
stood that the rates fixed were absolute rather than maximum, since, 
though the purpose to avoid the contract rates has long existed on the 
part of the city and its citizens, it has, for the first time, so recently, 
been sought to be accomplished upon this ground. 

[8] If the contract of June 2, 1888, fixed absolute rates, did it do 
so for a fixed period of 30 years ? This was the question presented in 
the case of Birmingham Waterworks Co. v. Mayor and Aldermen of 
Birmingham, decided in the Jefferson county chancery court in Janu- 
ary, 1899, adversely to the contention of the city that there was no 
definite duration for the rate fixing clause. Section 14 is the only sec- 
tion of the contract which prescribes a spécifie period for its opéra- 
tion. That section provides that the city shall be obliged to use and 
pay for hydrants for a period of 30 years. However, there are other 
sections which imply the existence of a contract period without speci- 
fying its duration. Such are section 11, which contains the words, 
"during the existence of this contract" ; section 18, which exempts the 
water company from liability from interruption of service from un- 
avoidable accident, unnecessary unless the service was contracted to be 
provided for a definite term ; section 19, which authorizes the purchase 
of the plant by the city "at the expiration of this contract," which in it- 
self implies a definite duration for the contract; and section 22, which 
provi'des that the license tax against plaintiff shall remain the same 
"during the existence of the contract above named." In the case of 
Mayor & Aldermen of Birmingham v. Birmingham Waterworks Co.. 
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139 Ala. 531, 36 South. 614, 101 Am. St. Rep. 49, the opinion states 
that it was stipulated by the parties that the city had power to con- 
tract for a supply of water when it made the contract of June 2, 1888, 
and that upon the faith of it the water company expended a large 
amount of money in building a waterworks System ; that the only ques- 
tion presented was whether section 22 of the contract was valid ; that 
section 14 of the contract provided that "the term of the contract was 
for thirty years." The city questioned the validity of section 22 only 
because it contendéd that it was not compétent for the city to barter 
away its future taxing power for a term of 30 years, and not because 
the contract had no fixed duration except as to the obligation of the 
city to pay for hydrants. The Suprême Court decided the case adverse- 
ly to the water company only upon this ground. If the only term of 
the contract to which the 30-year period apphed was the obligation to 
pay for hydrants, this would hâve been a complète answer to the con- 
tention of the water company that its license could not be raised by 
the city during the period of the contract — 30 years. It was only up- 
on the assumption that the 30-year period applied to section 22 of the 
contract that there could hâve arisen any occasion for the décision of 
the question involved in the litigation. The city, the water company, 
and the court certainly regarded the 30-year term as applying to ihe 
section providing the constant license. The city also acquiesced in the 
adverse ruling of the chancelier in the case in the chancery court up- 
on this very question, to the extent at least of not causing it to be re- 
viewed in the court of last resort. The décisions of many other cases 
in the Suprême Court of Alabama, involving the contract, can only be 
reconciled upon the idea that the parties and the court regarded other 
provisions than the obligation to pay for hydrants as being subject to 
the contract period of 30 years, since otherwise the questions decided 
in those cases would hâve been abstract, in view of the unenforceabili- 
ty of the contract because of the uncertainty of its duration. The con- 
duct of the parties and the history of the litigation arising out of the 
contract should settle ail doubt as to the duration of its provisions, if 
any existed. 

[9] Having reached the conclusion that the city had power to and 
did enter into the contract of June 2, 1888, and that, properly construed, 
its effect was to fix absolute and not merely maximum rates, and to fix 
them for the contract period of 30 years, the remaining question is 
whether the ordinance 97C of the présent city commission, assented to 
by the water company, had been substituted for the original contract. 
This dépends upon whether it was subject to the référendum provided 
for by section 8 of the act of the Législature of Alabama approved 
March 31, 1911, under which the présent municipal government of the 
défendant is established. 

The people rejected the ordinance when referred to them, and if 
the référendum provided by section 8 of the act applied to the ordi- 
nance, it was thereby abrogated. That section provides that "no grant 
of any franchise or lease or right of user, or any other right in, under, 
along, through, or over the streets, public highways, thoroughfares, or 
public property of any city" shall be made, nor shall any such rights of 
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any kind whatsoever be conferred upon any person, firm, or corpora- 
tion except in the method prescribed, which includes a référence to 
the vote of the citizens. It also provides : 

"Nor shall any extension or enlargement of any such rights or power pre- 
ylously granted be made or given except in the manner and subject to ail the 
conditions herein provided for as to the original grant of same." 

It is under the authority of the latter clause that the city referred the 
ordinance 97C to the vote of the people. The water company con- 
tends that the ordinance neither granted, enlarged, nor extended its 
rights in or to the use of the public streets or highways, and that it was 
not therefore subject to the référendum or affected by its resuit. 

It must be conceded that the ordinance did not grant to the plaintifï 
any rights in the streets. Its rights to use the streets had been previ- 
ously conferred, and the later ordinance at most only affected the terms 
upon which they were to be thereaf ter used by the water company. The 
city contends that the effect of the ordinance was to enlarge the rights 
of the plaintiff to use the streets, in that it permitted them to collect on 
the meter basis for ail water furnished for ail purposes, whereas be- 
fore it could collect on that basis only for water not consumed in dwell- 
ings, water-closets, and bathtubs (Smith v. Birmingham Waterworks 
Co., 104 Ala. 315, 16 South. 123); and that this was a valuable privi- 
lège ; and that the charges for water supplied through the pipes in 
the streets to the citizens was an inséparable part of the franchise grant- 
ed the plaintiff by the city. It would be a narrow view of section 8 
that would confine its opération to ordinances granting rights to the 
physical occupancy and use of the streets, or to such as enlarged such 
rights of physical occupancy and user. Municipal grants of franchises 
invariably contain clauses providing the considération moving to the 
city from the grantee, and provisions for the rémunération of the 
grantee for the service agreed to be furnished by it to the citizens 
through the facilities made possible by the franchise. Each of thèse 
éléments is an essential part of the grant, as much so as is the consid- 
ération for a conveyance of property an élément of a deed. It is clear 
that a franchise to use the streets could be destroyed by a municipal 
ordinance, without actually taking away the right of user conferred 
on the grantee, by merely reducing the rémunération for the service 
being performed by it below the cost of performance. Such an ordi- 
nance would be restrictive of the previous grant. On the other hand 
and for the same reason, an ordinance which increases the rémunéra- 
tion for the service performed, but does not change the right to physi- 
caîly occupy the streets, must constitute an enlargement of the original 
grant. 

The purpose of section 8 was to prevent the granting of franchises 
in terms onerous to the city or its inhabitants until the inhabitants were 
afforded an opportunity of ratifying or rejecting the proposed grant. 
If the narrow construction contended for by the plaintiff were given the 
section, it would be ineffectuai to remedy the mischief. It would be 
possible for the municipal government to grant a franchise upon adé- 
quate compensation agreed to be paid to it, and upon reasonabîe terms, 
211 F.— 33 
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for the service to be rendered its inhabitants under it, and, after the 
expiration of the 30 days in which the steps for a référendum are re- 
quired by section 8 to be taken, to modify the grant so far only as con- 
cerned the compensation to be paid the city by the grantee for it, or the 
terms upon which the service was to be furnished the inhabitants un- 
der it, by making it more onerous to the city or its inhabitants, or both, 
without subjecting the modified agreement to the possibility of a référ- 
endum — if, as plaintiff contends, the modification be construed not to 
extend or enlarge the previous grant. The time would hâve elapsed 
for a référendum of the original grant, and the modification of it 
would not be of a nature to permit of a référendum. Ail opportunity 
for the people to reject the modified agreement would be denied by 
such a construction. 

The plaintifï also contends that the ordinance 97C is less advantage- 
ous to it than the original contract of June 2, 1888, and hence cannot 
be considered to enlarge its rights as conferred by the original agree- 
ment. The question of benefit to the plaintiff under the new ordinance 
is a disputed one. If there is room for doubt as to the relative advan- 
tage the plaintifï may obtain f rom its provisions, it is not for the court 
to substitute its judgment for that of the city upon this question. The 
purpose of the référendum is to permit the people to détermine this 
question for themselves, even as against the judgment of the city com- 
mission to whom its détermination is entrusted primarily. 

The plaintiff also contends that its franchise to use the streets came 
from the state and not from the city, and consequently the city could 
not, by its ordinances, grant any rights to use the streets, citing the 
case of Louisville v. Cumberland Téléphone Co., 224 U. S. 649, 32 
Sup. Ct. 572, 56 L. Ed. 934. It is true that the city, even though its 
consent was originally necessary to the grant, could not withdraw its 
assent, when once given, without the consent of the plaintiff to the with- 
drawal, It does not follow that if the governing body of the city and 
the plaintiff mutually agrée on a modification of the original franchise, 
it is not compétent for the Législature in advance to provide that such 
modified agreement shall become effective only when ratified by a vote 
of the people; the effect of the rejection of the modified agreement be- 
ing merely to leave the original franchise unimpaired and as it was 
granted by the state. 

The franchise to use the streets, the considération for it moving from 
the grantee to the grantor, and the terms upon which the inhabitants 
are to hâve the right to avail of the service agreed to be furnished by 
the grantee, are ail essential and inséparable éléments of the grant, and 
any modification of any terms of the original grant in thèse respects, 
which may make the exercise of the franchise more valuable to the 
grantee or more onerous to the city or its citizens, is an enlargement of 
the original grant to the use of the streets within the meaning of sec- 
tion 8, and subjects the modified agreement to the référendum there- 
in provided for. The resuit is that the original contract of June 2, 
1888, is still subsisting, and fixes the rates during its term, as provided 
in its schedules, for ail purposes. 

The application for the temporary injunction is granted, as prayed 
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for in the bill, upon plaintiff's executing a bond payable and conditioned 
according to law in tlie sum of $5,000, with sufficient sureties to be ap- 
proved by the clerk of this court. 
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NATIONAL OAK WHEEL CO. v. SAMB. 

iDlstrict Court, N. D. Ohio, E. D. at Cleveland. January 5, 1914.) 

No. 25. 

1. EAILEOADS (§ 165*) — MOETQAGES — VALIDITE. 

A mortgage executed by a railroad company to secure bond.s whlch were 
pledged as collatéral to notes the proceeds of whieh were needed and uaed 
in conducting its business Jield valid, as against the company, although it 
was at the time dominated by another company which owned a majority 
of its stock and also as against mortgagees of the latter company to whom 
the stock was pledged. 

[Ed. Note.— For other cases, see Rallroads, Cent Dig. g§ 510^-515 ; 
Dec. Dlg. § 165.*] 

Z Railkoads (§ 165*) — Pledgb of Bonds — Legalitt — Onio Statxjte. 

Kev. St. Ohio, § S290 (Gen. Code Ohio, § 8797), which provides that the 
dlrectors of a railroad company "may sell, negotlate, mortgage or pledge 
its own bonds or notes at such rates and for such prices, not less tban 
75 cents on the dollar, as in their opinion will best advance the Interests 
of the company," imposes a limitation on the dlrectors with respect to the 
priée or amount for which bonds may be sold or pledged, and a pledge of 
such bonds to secure an indebtedness of less than 75 per cent of the par 
value of the bonds is illégal as to the excess. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dig. §§ 510%-515; Dec. 
Dig. § 165.*] 

8. Railhoads (§ 139*) — Liens — Traffic Contbacts. 

Contracts between railroad companies for interchange of business on a 
stated division of joint tariffs do not create a lien on the property or earn- 
ings of either company, but are merely personal obligations. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. §§ 440-442; Dec. 
Dig. § 139.*] 

4. Raileoads (§ 137*) — Tbaffic Conteacts — Validitt. 

A traffic and trackage contract between three railroad companies to be 
in force for 20 years set aside at suit of the receiver of one of the com- 
panies as inéquitable and unfair to such company, whlch was at the time 
it was made controlled by directors who were also dlrectors of the other 
companies. 

[FA. Note. — For other cases, see Eailroads, Cent. Dig. § 433 ; Dec. Dlg. 
§ 13T.*] 

6. Eaileoads (§ 1C9*) — Teaffic Contracts — Bnforcement by MonTGAOEE. 

A mortgagee of a railroad company bas no greater right than the com- 
pany itseif to enforce an Illégal traffic contract made prier to the exécu- 
tion of the mortgage. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dig. §§ 536-548; Dec. 
Dig. § 169.*] 

•For other cases see same topie & § numbeb in Dee. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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6. Raileoads (§ 208*) — Insolvency and Eeceivees — Invalid Traffic Con- 
teact — accountinq. 

The right of the recelver of an Insolvent railroad company to an ac- 
counting for sums pald or due to other companies under a trafflc contract 
set aside as invalid considered. 

[Ed. Kote.— For other cases, see Railroads, Cent. Dig. §§ 685-691 ; Dec. 
Dlg. § 208.*] 

In Equity. Suit by the Central Trust Company of New York against 
the Wheeling & Lake Erie Railroad Company and others, consolidated 
with suit of the National Car Wheel Company against the same de- 
fendants. Final hearing on original and cross-bills. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio 
(James H. Hoyt, Hermon A. Kelley, and William B. Stewart, ail of 
Cleveland, Ohio, of counsel), for complainant. 

Squire, Sanders & Dempsey, of Cleveland, Ohio (Andrew Squire, 
William B. Sanders, and Robert F. Denison, ail of Cleveland, Ohio, of 
counsel), for défendant Wheeling & L- E. R. Co. 

Frank H. Ginn, Robert M. Calfee, and Joseph G. Fogg, ail of Cleve- 
land, Ohio, for cross-complainant Duncan. 

Guggenheimer, Untermyer & Marshall, of New York City (Louis 
Marshall, of New York City, of counsel), for défendants Wabash- 
Pittsburgh Terminal Ry. Co. and its receivers. 

Alexander & Green, of New York City (W. W. Green, of New 
York City, of counsel), for défendant Bankers' Trust Co. of New 
York. 

Byrne & Cutcheon, of New York City (Franklin W. M. Cutcheon 
and W. R. Begg, both of New York City, of counsel), for défendant 
New York Trust Co. 

John Quinn, of New York City, for défendant Equitable Trust Co. 
of New York. 

Smith & Beckwith, of Toledo, Ohio (Alex L. Smith, of Toledo, 
Ohio, of counsel), for défendants Wabash Railroad Co. and its re- 
ceivers. 

Holmes, Rogers & Carpenter, of New York City (Delevan A. 
Holmes, of New York City, of counsel), for cross-petitioners and in- 
terveners. 

DAY, District Judge. In the year 1901 and for some time prior 
thereto, the Wheeling & Lake Erie Railroad Company owned and 
operated a steam railroad, extending f rom Toledo, easterly across Ohio, 
to Wheeling, W. Va. ; also a line of railroad extending f rom Cleve- 
land to Zanesville ; and also had a branch line to Huron on Lake Erie, 
several other branch lines, and a belt line in Cleveland. At Toledo, 
connection was had by means of Belt lines with the line of the Wa- 
bash Railroad Company, which company operated extensive lines of 
railroad in the Middle West, and branches running to St. Louis, Chi- 
cago, and Toledo. Throughout this mémorandum, the Wheeling & 
Lake Erie Railroad Company will be referred to as the "Wheeling," 
the Wabash-Pittsburgh Terminal Railway Company will be referred 

•For other cases see same toplc & § numeeb in Dec. & Am. Dlga. 1307 to date, & Rep'r Indexes 



CENTKAL TRUST CO. V. WIIEELING & h. E. B. CO. 517 

to as the "Terminal," and the Wabash Railroad Company will be re- 
ferred to as the "Wabash." 

Prier to 1901, there had been no community of interest between the 
WheeHng and the Wabash, but early in that year a plan was devised 
to give the Wabash an entrance into Pittsburgh, Under date of Feb- 
ruary 1, 1901, the Pittsburgh-Toledo Syndicate was formed by writ- 
ten agreement. Louis Fitzgerald, président of the Mercantile Trust 
Company of New York, George J. Gould, a director of the Wabash, 
and Joseph Ramsey, Jr., vice président and gênerai manager of the 
Wabash, were designated as syndicate managers. Later others were 
added to this managing board. The object of this syndicate was the 
building of a line of railroad into Pittsburgh to connect with the 
Wabash f rom the Wheeling, for the purpose of giving the Wabash an 
entrance into Pittsburgh. To accomplish this main purpose, at first 
$15,000,000, which was presently increased to $20,000,000, were sub- 
scribed. Immediately after the organization of the syndicate, the syn- 
dicate managers who had previously conferred with Andrew Carnegie, 
and received assurance of an extensive traffic in the steel business, 
entered into a contract with the Union Railroad Company and the 
Carnegie Steel Company, at Pittsburgh, whereby the syndicate man- 
agers, in considération of receiving certain traffic, agreed to do ail that 
was necessary to secure or lease such lines of railroad as would be 
required to make a continuous connection with thèse two small rail- 
roads in the vicinity of Pittsburgh, to Toledo, and thence from Toledo 
with the Wabash, and to arrange a close traffic contract, or alliance, 
with the Wabash or secure trackage rights over the tracks of the Wa- 
bash to Chicago, or both. 

Within a few days after this agreement, Mr. Gould proceeded to 
acquire a large interest in the stock of the Wheeling. The syndicate 
managers later acquired or constructed several small railroads near 
Pittsburgh, which on May 7, 1904, they Consolidated into the Terminal. 
The stock of the Wheeling acquired by Mr. Gould for the syndicate 
enabled the syndicate in May, 1901, to reorganize the board of direc- 
tors of the Wheeling and its executive committee, to elect Mr. Ramsey 
président of the Wheeling, and name a finance committee of three, 
including Mr. Gould and Mr. Ramsey. Thereafter, the New York 
offices of the Wheeling were transferred to the New York offices of 
the Wabash, and Mr. Ramsey's office as président of the Wheeling 
was moved to St. Louis, where was also his office as président of the 
Wabash. The syndicate also acquired ail of the stock of the West 
Side Belt Line, a small railroad in the vicinity of Pittsburgh, by pur- 
chase of the stock of the Pittsburgh Terminal & Railroad Coal Com- 
pany. 

On October 10, 1902, the Wabash, the Wheeling, and the Pittsburgh, 
Carnegie & Western Railroad Company, one of the constituents of the 
Terminal Company entered into the so-called traffic and trackage con- 
tract, which plays an important part in this litigation. This contract 
was authorized by the Wheeling directors on May 1, 1901. The board 
at this time consisted of Mr. Gould, Mr. Ramsey, and two other men 
at that time directors of the Wabash, certain other directors who were 
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connectée! with the Pittsburgh-Toledo Syndicale, and certain other 
directors who might be termed "dummy directors," as that term is 
now well understood. This contract was prepared by the gênerai coun- 
sel of the Wabash, and Mr. Ramsey, and authorized by the Wabash 
directors on August 8, 1901, after the approval of Mr. Gould had been 
secured. 

The agreement recited, among other things: 

"Whereas, the first party (the Wabash) owns, controls and opérâtes certain 
Unes of railroad, extendlng from Toledo In the state of Ohio, to the cities 
of East St. Louis and Chicago in the state of Illinois, and other western points, 
and a Une extending from East St. Louis in the state of Illinois, via Détroit 
to Buffalo, with varions branch Unes ; and 

"Whereas, the second party (the Wheeling) owns, controls and opérâtes Con- 
necting Unes of railway in the state of Ohio, extending from the city of Toledo 
to the cities of Wheeling and Steubenville and a road extending from Cleve- 
land to Zanesville in said state, with varions branches ; and 

"Whereas, the sald third party (Pittsburgh, Carnegie & Western Railroad 
Company) proposes to build, and Is now constructing. a Une of railroad ex- 
tending in a westerly direction from the city of Pittsburgh in the state of 
Pennsylvania, through West Virginia and Ohio to a connection with the main 
Une of the railroad of the second party, In the state of Ohio ; and 

"Wliereas, the said first party has no Une of its own extending eastwardly 
from Toledo, through Ohio, West Virginia and Western Pennsylvania (ail 
Unes of railway in that territory except the Wheeling and Lake Erie Railroad 
being under control and operated by railway conipanies compétitive with said 
first party), and said first party Is therefore unable to secure the amount of 
freight and passenger trafflc to or Irom sald territory which It is desirous of 
securing ; and 

"Whereas, the said second party has no Une of its own west of Toledo, and 
is desirous of friendly connection with Unes extending to Chicago, East St 
Louis and the West, and also desires the construction of a railroad froin a 
point on its main Une in Ohio, to Pittsburgh ; and 

"Whereas, the third party is ready and willing to construct sald extension 
and secure the necessary freight and passenger terminais in said city of Pitts- 
burgh, and operate its said railroad in close and friendly alliance with said 
first and second parties, provided sald first and second parties will enter into 
the friendly traffic and trackage relations hereinafter set forth and provided 
for, and whlch said third party believes will justify it in expending the large 
sums of money necessary to construct such extension and furnish such termi- 
nais in the city of Pittsburgh." 

Section 3 of article 2, also shows that the contract was for the 
purpose of aiding in the construction of the Terminal Company Une ; 
it reading as f ollows : 

"Sec. 3, In considération of the great cost of the Unes of sald thirj party 
into Pittsburgh and Its heavy expenditures and outlays of money for termi- 
nais and terminal expenses in said city, and as an inducement to said third 
party to construct Its road and make such expenditures, the parties of the 
first and second parts hereby agrée that, in fixing said schedule of percentages, 
said third party shall bave and be allowed an arbltrary mileage of not less 
than one hundred miles (instead of Its actual mileage of about sixty-flve miles) 
on ail freight traffic passing over its road between Pittsburgh and a connec- 
tion with the tracks of the second party excepting on such traffic as origituites 
on tlie Une of the party of the third part and terminâtes on the Une of tlie 
second party within one hundred miles of Pittsburgh, on whlch tralfic it shall 
receive an arbltrary allowance of ten cents per ton as compensation for orig- 
inating such trafflc, and lu addition thereto, it shall receive its agreed per- 
centage of the balance of the earnings." 
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The contract was to continue in force for 20 years from the date of 
commencement of business. This agreement, in addition to its au- 
thorization by the stockholders and directors oi the Wabash, was ap- 
proved by the directors of the Wheeling on December 20, 1901, and 
on February 14, 1902, at a meeting of the Wheeling board of direc- 
tors, consisting of 12 members, including four members of the Wabash 
board, three members connected with the syndicate, and five directors, 
none of which five directors owned any bénéficiai interest in the stock 
of the Wheeling, the contract was approved, and such of the directors 
as were also on the board of directors of the Wabash were excused 
from voting. The annual meeting of the stockholders of the Wheel- 
ing was held on May 7, 1902. A notice dated April 15, 1902, was is- 
sued, and stated, among other things : 

"And for the purpose of submittlng to the stockholders for their approval 
or disapproval a certain trafflc and trackage contract, which has already been 
approved by the board of directors." 

Article 4 of the régulations of the Wheeling at the time of the stock- 
holders' meeting provided : 

"The secretary shall give notice of the time and place of ail anmial or 
spécial meetings to the stockholders by mailing at least ten days before such 
meeting, postage prepaid, a written or printed notice addressed to each stock- 
holder at his or her last known address, and by giving such other notice as 
may be required by law." 

At this stockholders' meeting, Mr. Ramsey and three others hold- 
ing proxies were présent. Mr. Blickensderf er, who was gênerai man- 
ager of the Wheeling at this time, and apparently a disinterested wit- 
ness, testified that at about the time of this meeting he remarked to 
Mr. Ramsey that the proposed contract was unfair to the Wheeling, 
and that the Wheeling was being asked to carry too much of the 
burden of the Terminal, and that Mr. Ramsey replied, "It was ail in 
the family, and didn't make any différence that he could see." This 
was denied by Mr. Ramsey. 

At the time of the making of this contract, the Pittsburgh, Carnegie 
& Western Railroad Company had no physical possession which could 
be termed a railroad. After this contract, the syndicate proceeded to 
build the Terminal property at a great expense. The syndicate snb- 
scribers would not accept the Terminal bonds, and accordingly, in or- 
der to finance the Terminal, the so-called supplemental traffic and 
trackage contract of May 10, 1904, was executed. 

Under date of April 13, 1904, the syndicate addressed a communica- 
tion to the Wabash and to the Wheeling, which referred to the con- 
solidation of the properties of the Wabash, the Wheeling, and of the 
Terminal. This communication stated that the syndicate would trans- 
fer to the Terminal ail the stock of the Wheeling owned by the syndi- 
cate, which was a majority, and that of the Terminal Company's first 
mortgage 55-year 5 per cent, gold bonds of a total authorized issue 
of $50,000,000 ; the Wabash was to purchase $6,600,000 par value of 
thèse bonds, for $6,000,000, and the Wabash was to deliver to the 
syndicate $10,000,000 par value of Wabash stock, to exécute a sup^ 
plemental agreement and receive $10,000,000 par value of the capital 
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Stock of the Terminal Company. This was approved by the Wabash 
directors on April 14, 1904, and by the Wheeling directors on April 
18, 1904, which directorage was practically the same as that of De- 
cember 20, 1901. 

It does not appear that any copy of the proposition was recorded, 
but it does appear that the proposition was referred to the executive 
committee with full power to act. The proposition was submitted to 
the stockholders and directors of the Terminal Company and approved 
May 11, 1904. The annual meeting of the Wheeling stockholders was 
held May 4, 1904, in pursuance of a notice dated April 4, 1904, which 
stated that the purpose of the meeting was "for the purpose of elect- 
ing directors of said company, also to ratify the purchase of the prop- 
erties or the securities representing the properties of the Pittsburgh, 
Lisbon & Western Railroad Company and of the Lake Erie,«Youngs- 
town & Southern Raiiway Company, and for the transaction of such 
other business as may be brought before the said meeting." This so- 
called supplemental traffic and trackage contract provided, among other 
things, for an extension of the original traffic and trackage contract, 
so as to make its duration iifty years. 

The contract provided, among other things, as f oUows : 
"Section 1. It is agreed that the gross revenue of the parties of the flrst 
anci second parts derived east of Chicago and St. Lonis, from ail classes of 
traffic interchanged by said parties with the party of the third part or pass- 
Ing over the road of the party of the third part, and the gross revenue of 
the party of the third part derived from ail classes of traffic Interchanged by 
Baid party with the parties of the first or second parts or passing over the 
road of the party of the third part and delivered to the roads of the parties 
of the first or second parts, or either of them, shall, when ascertained be 
divided as foUows: 

"Sec. 2. The gross revenue of each party hereto from the trafRc afore- 
gaid shall be ascertained and determlned in the manner provided in said traffic 
and trackage contract of October 10, 1902, and there shall tlien be allowed 
and paid by the parties of the first and second parts, to the party of the 
third part, eut of gross revenues of the said parties of the first and second 
parts derived from such interchanged traffic, in addition to the revenue of 
said party of the third part as so ascertained, additlonal sums, to be deter- 
mined from tlme to time as hereinafter provided, which shall in no event 
exceed in amount twenty-five per cent, of the gross revenue derived by the 
parties of the flrst and second parts from said tratflc, and the total amount 
of said additional payments shall never exceed a sum which, when taken to- 
gether with the net earnings and revenue of the party of the tlilrd part, will 
be equal to the interest upon ail of the first and second inortgage bonds then 
outstanding of the party of the third part issued under and secured by its 
first and second mortgages dated May 10, 1904. The amount of said addi- 
tional payments to be made by the parties of the flrst and second parts as 
herein provided shall be prorated as between said parties upon the basis of 
their respective gross revenue derived as aforesaid from said traffic." 

The ofïer which has been referred to was accepted by the Terminal 
Company, and, in order to enable it to perform its part of the agree- 
ment, its capital stock was increased from $4,000,000 to $10,000,000. 
It issued its bonds in conformity to the proposition, and executed two 
mortgages, both dated May 10, 1904; the first to the Mercantile Trust 
Company, to secure an authorized issue of $50,000,000 at 4 per cent. 
5-year gold bonds, the second to the Equitable Trust Company to 
secure an authorized issue of $20,000,000 of second mortgage 4 per 
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cent. 5-year gold bonds. Both of thèse mortgages conveyed to the 
respective trustées the railroad of the Terminal Company and pledged 
the shares of the Wheehng Company held by the Terminal Company, 
and the mortgages also conveyed, among other things : 

"Any and ail leaseliolds, leases, rights under leases or contracta, trackage 
agreements or operating arrangements, covenants and agreements, terms or 
parts of terms, including ail the rights of the railway company under a cer- 
tain trafflc and trackage contract dated October 10, 1902, and executed by the 
Wabash Railroad Company, the Wheeling & Lake Erie Railroad Company, and 
the Pittsburgh, Carnegie & Western Railroad Company (of whieh last-named 
Company the railway company, party hereto of the first part, is the succes- 
sor), and under a certain contract bearing even date herewith supplemental 
to said traffic and trackage contract (eountorpart originals of which original 
and supplemental contracta hâve been deposited with the trustée hereunder)." 

Section 5 of article 3 of the first mortgage of the Wabash-Pittsburgh 
Company covenants : 

"That it will not voluntarily create, or suffer to be created, any debt, lien 
or charge whlch would be prior to the lien of thèse présents upon any prop- 
erty which shall hâve beeome subject to this indenture or any part thereof, 
or upon the income thereof." 

Section 6 of article 3 of the second mortgage contained language to 
the same effect. 

Section 5 of article 3 of the first mortgage provides: 

"If any company, ail of whose bonds and outstanding capital stock (less the 
number of shares necessary to qualify directors) shall be subject to this In- 
denture, shall voluntarily create or suffer to be created any additional lien or 
charge upon its property or income, or shall create or shall suffer to be cre- 
ated any additional indebtedness other than indebtedness to the railway com- 
pany (the Wabash-Pittsburgh Terminal) or Indebtedness for the current ex- 
penses of such company, then the railway company (the Wabash-Pittsburgh 
Terminal) will at once acquire such lien, charge or indebtedness and cause the 
same to be vested in the trustée or will cause the same to be paid or dis- 
charged." 

Section 8 of article 3 of the first mortgage provides : 

"Except as in this indenture expressly authorized, the railway company 
(the Wabash-Pittsburgh Terminal) will not by its affirmative vote or consent, 
or by abstalning f rom voting, sanction or permit any increase of the capital 
stock of any company, ail of whose outstanding capital stock (less the num- 
ber of shares necessary to qualify directors) now is or hereafter shall be 
subject to this indenture, or the création of any Indebtedness of any such 
company (except current accounts growing out of opération) or the issue or 
the guaranty of any bonds by any such company, or the création of any mort- 
gage or other lien upon the railroad or property of any such company unless 
effective provision be made that such indebtedness and the évidences thereof 
and such bonds issued or guaranteed and such mortgage or other lien and 
ail such additional stock, shall forthwlth, upon the issue or création thereof, 
be transferred to the trustée, by It to be held subject to ail the trusts of this 
indenture ; and ail such additional stocks shall be fully paid and non-assess- 
able." 

Section 2 of article 4 of the first mortgage gives the Wabash-Pitts- 
burgh Terminal : 

' The right to vote upon ail shares of stock pledged hereunder for any and 
ail purposes not inconsistent with the provisions and purposes of this inden- 
ture, and with the same force and effect as though such pledge had not been 
made, but subject to the restrictions and agreements herein contained." 
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In offering the bonds issued under thèse niortgages for sale, the 
bankers issued literature, asserting that the bonds were secured by the 
original and supplemental traffic and trackage contracts. Opération 
under thèse contracts referred to as the traffic and trackage contracts 
was begun July, 1904. There was no interchange of traffic, however, 
under this contract, until October, 1904. On August 1, 1905, the 
Wheeling executed and delivered to the Central Trust Company of 
New York, as trustée, a gênerai mortgage covering ail of its property, 
as well as the traffic and trackage contracts, to secure the issuing of 
$35,000,000 of gênerai mortgage bonds, dated August 1, 1905, matur- 
ing August 1, 1955, bearing interest at 5 per cent. $12,000,000 par 
value of thèse bonds were to be used as provided in subsection "a," 
§ 2, of article 2 of the mortgage, which provided : 

"$12,000,000 par value of the bonds mentioned in this section shall immedi- 
ately upon the exécution and delivery of this indenture or as soon thereafter 
as may be required by the rallroad company be authenticated by the trustée 
and delivered to the trustée of a certain trust agreement bearing even date 
herewith, executed by the rallroad company to the A'ew York Trust Company 
as trustée, to be held by said trustée, subject to ail the terms and provisions 
of said trust agreement, and, upon the payment of ail of the notes issued un- 
der said trust agreement and the satisfaction of the same, said bonds, or so 
many thereof as shall then remain in the hands of said trustée, together with 
any moneys then remainlng in its hands, the rallroad company agrées to de- 
liver and pay over or cause to be delivered and paid over to the trustée of 
this Indenture, and shall thereafter be authenticated and delivered or paid 
out by it only for some one or more of the purposes and subject to the re- 
strictions set forth and declared in subdivision B of this section." 

The Wheeling, as of August 1, 1905, entered into with the New 
York Trust Company a certain trust agreement, which trust agree- 
ment was for the purpose of authorizing the issuance and securing 
the payment of $8,000,000 par value of 3-year 5 per cent, gold notes 
of the Wheeling dated August 1, 1905. 

The property pledged by the trust agreement is as f ollows : 

"(1) Twelve million dollars ($12,000,000) par value of gênerai mortgage fifty- 
year four per cent, gold bonds out of an authorlzed Issue of thirty-five mil- 
lion dollars ($35,000,000) par value thereof, said bonds being dated and bear- 
ing interest from August 1, 1905, and being issued under and secured by a 
certain mortgage or deed of trust dated August 1, 1905, to the Central Trust 
Company of New York as trustée.'* 

Also : 

"(2) Ail of the rlght, title and Interest of the rallroad company in and to 
any and ail roUing stock and equipment purehased or acquired by the use of 
said gold notes or their proeeeds, including the following described roUing 
stock and equipment, which was leased and demised by the New York Trust 
Company by lease dated August 15, 1905, and filed for record in the office of 
the Secretary of State of Ohlo on the 19th day of August, 1905. 

"Fifty (50) Consolidation Locomotives Nos. 2101 to 2150, inc. 

"Six (6) Six-wheel Switehing Locomotives Nos. 220] to 2200, inc. 

"Six (6) Atlantic Type Pussenger Locomotives Nos. 2001 to 2006, Inc. 

"Two thousand (2,000) 80,000 pounds capacity Gondola Cars Nos. 44,000 to 
44,999 inc, and from 47,000 to 47,999 Inc." 

The exécution of the note agreement and the gênerai mortgage, and 
the exécution of the gênerai mortgage bonds, and their pledge under 
the note agreement, the exécution and issuance of the three-ytar notes, 
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were authorized by the directors and stockholders of the Wheeling, 
and were voted for by the Terminal Company, which was the owner 
of the majority of the stock of the WheeUng. The Wheeling executed 
its note agreement, its three-year notes, its gênerai mortgage, and 
gênerai mortgage bonds, pledged the $12,000,000 of gênerai mortgage 
bonds with the trustée, under the note agreement, and sold and deliv- 
ered ail of its three-year notes in the city of New York. The notes 
and bonds and interest thereon were ail payable at New York City. 
The $8,000,000 of three-year notes were sold by the Wheeling to the 
Wabash at 95 and accrued interest, for the aggregate sum of $7,692,- 
222.22. The money thus realized was used for the purposes of the 
Wheeling road. 

It appears that the whole transaction was arranged and carried out 
at the instance of and with the co-operation of the offîcers and di- 
rectors of the Terminal Company, several of whom were also ofïicers 
and directors of the Wabash. The $8,000,000 of three-year notes hav- 
ing been sold to the Wabash Company, that company placed its guar- 
anty upon them, and sold them to purchasers for value, not parties to 
this litigation, by whom they were held, until August 1, 1908, when 
they were to becomedue. On that date, and subséquent ^hereto, 
Kuhn-Loeb & Co. and Blair & Co., and their associâtes, pursuant to 
a written agreement entered into by them with the Wabash Company, 
and pursuant to an offer so to do, published on July 31 and August 
1, 1908, purchased ail of the $8,000,000 notes at the price of the face 
value and accrued interest; ail with the exception of $917,000 were 
purchased on August Ist. 

The agreement under which thèse notes were purchased provided, 
among other things, that they should be purchased for the account of 
the Wabash and should be retained and held by the two firras of bank- 
ers mentioned, until the bankers' advances should be repaid or the 
notes themselves should be taken over by the bankers, in considération 
of the cancellation of their claims. The Wabash having defaulted in 
the performance of its obligations, under the agreement with the bank- 
ers, the notes were brought in by the bankers for substantially the 
amount of their claims under their contract with the Wabash. The 
amount paid by them to the original noteholders was approximately 
$8,200,000, and the bid by them for the collatéral and satisfied by its 
transfer was approximately $9,700,000. At the time the notes were 
issued, and the mortgage executed, the Wheeling was in need of funds, 
and it seems quite plain f rom the record that the money derived f rom 
the proceeds of thèse notes was paid to the Wheeling and used by it 
for its corporate uses and purposes. 

The agreement between the Wabash and the bankers was made in 
July, 1908, after the Wheeling had gone into the hands of a receiver, 
in the preceding month of June. 

At the time the bankers purchased the notes, it does not appear that 
the Wabash was insolvent. In December, 1911, the Wabash went into 
the hands of receivers, by reason of its insolvency. On August 6, 
1913, the Bankers foreclosed the rights which the Wabash claimed to 
hâve in the notes, themselves purchasing the notes and coupons. 
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Prior to thèse transactions, on August 13, 1908, the Wabash made 
demand on the Wheeling and its receiver, for the payment of the notes 
and interest, and on September 15, 1908, the Wabash caused the Cen- 
tral Trust Company to proceed to f oreclose the gênerai mortgage. 

It might be stated that in addition to thèse gênerai facts that in 
March, 1907, the Wabash leased to the Wheeling 2,000 gondola cars, 
30 Consolidated locomotives, and 8 switch engines. The rentals accru- 
ing under this lease up to the time of the Wheeling receivership 
amounted to a'bout $543,650, upon which the Wheeling has paid $60,- 
000 in cash, and the Wabash is asserting a claim for $474,650 under 
this equipment lease. 

There are other facts which are pertinent in référence to certain 
of the cross-bills, but which need only be considered briefly as the 
various issues are referred to. 

This suit had its commencement in June, 1908, when the National 
Car Wheel Company filed a bill of complaint in this court against the 
Wheeling, urging its insolvency, and praying for the appointment of 
a receiver. On the same day, the Wheeling filed an answer, admitting 
the allégations of the bill, and a receiver was appointed. 

On September 15, 1908, the Central Trust Company filed a bill for 
the foreclosure of a gênerai mortgage, and the same receiver was ap- 
pointed in this suit, which was Consolidated with the National Car 
Wheel Company suit. 

Thereafter, the New York Trust Company, as trustée, the Mer- 
cantile Trust Company, since merged into the Bankers' Trust Com- 
pany, the Equitable Trust Company, the receivers of the Wabash- 
Pittsburgh Terminal Railway Company, and the Wabash Railroad 
Company became parties. Later, the receiver of the Wheeling & Lake 
Erie Railroad Company filed a cross-bill, as did E. E. Carpenter et al. 
The plfeadings are voluminous, and it will be impracticable to analyze 
them or set out in détail the testimony ofifered at the hearing. 

I hâve carefully considered the record, and will endeavor briefly to 
outline the various issues raised by the pleadings without trying to dis- 
cuss them to any great extent, nor to cite any authorities, other than 
those that are essential for the purpose of indicating in an informai 
way the conclusions reached. 

The bill of the Central Trust Company allèges default in payment 
of the principal and interest on the notes, and in payment of the inter- 
est on the bonds, and prays a détermination of the amount due, to the 
trustée, and the payment either directly or out of the proceeds of the 
sale of property, subject to the mortgage which it seeks to hâve fore- 
closed. 

The New York Trust Company prays a decree of payment and in 
default thereof the sale of the $12,000,000 mortgage bonds and eqUip- 
ment covered by the trust agreement, and the application of the pro- 
ceeds to the payment of the principal and interest on the notes. 

The receiver claims that the mortgage was executed under the 
domination of the Wabash ; that part of the rolling stock bought with 
some of the money derived from the note sale was afterwards diverted 
to the Terminal and the Wabash; and that under the provisions of 
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section 3290 of the Revised Statutes of Ohio (the same section being 
section 8797 of the Ohio General Code) the bonds were issued and 
pledged in violation of the Ohio Laws, and are accordingly invalid and 
unenforceable. 

Carpenter et al. claim priority over the gênerai mortgage, on certain 
équitable rights which will later be discussed. 

The receivers of the Terminal Company claim that the Wheeling 
had no authority to exécute the mortgage or notes, and that they were 
pledged illegally by reason of section 3290 of the Ohio Statutes, and 
assert certain rights as a stockholder of the Wheeling, which rights, 
it is urged, were violated by the exécution of the gênerai mortgage 
and the pledging of the bonds, and also assert rights under the traffic 
and trackage contracts which it is claimed were violated by the giving 
of the gênerai mortgage. 

The Mercantile Trust Company and the Equitable Trust Company 
claim that the security pledged to them and covered by their mort- 
gages will be damaged if the gênerai mortgage is upheld, and the se- 
curity which it is claimed will be damaged is: First, 51 per cent, of 
the stock of the Wheeling & Lake Erie Railroad Company which was 
owned by the Terminal Company; second, the traffic and trackage 
contracts which, it is claimed, were mortgaged by the Terminal Com- 
pany to the two trust companies, the mortgage covering which con- 
tracts it is asserted had a priority in this property over the gênerai 
mortgage of the Wheeling. 

[ 1 ] It is not important whether the Wheeling was dominated by the 
Wabash or by the syndicate, in so far as the transactions related to 
the issuance of the notes and bonds under the mortgage is concerned. 
The proceedings in référence to the issuance of the notes and the mort- 
gage do not appear to hâve been actuated by any fraud or evil pur- 
pose. The money raised by the note sale was paid to the Wheeling, 
accepted by it, and expended by it for its corporate uses and purposes, 
and this money was received at a time when the Wheeling, was very 
much in need of funds. If the rolling stock purchased with the pro- 
ceeds of this note sale were afterwards misused, and diverted, that 
objection cannot be raised as against the notes and mortgages after the 
payment of this money. It does not appear from the record that any 
part of the money derived from the loan went to any other source than 
the Wheeling. 

[2] It is urged that the corporate act of the Wheeling in issuing 
the $12,000,000 of bonds under the gênerai mortgage was in contra- 
vention of the terms of section 3290 of the Ohio Revised Statutes 
(section 8797 of the General Code), and that accordingly the bonds 
are void. 

This section of the Ohio law provided: 

"The directors of the company may sell, negotiate, mortgage, or pledge its 
own bonds or notes, as well as notes, bonds, scrip, or certificates for the pay- 
meut of money or property which the company recelves as donations, or in 
payment of subscriptions to the capital stock, or for other dues of the com- 
pan;f, at such times and in such places, either within or without the state, and 
at such rates and for such priées, not less than seventy-flve cents on the dol- 
lar, as, in their opinion will best advance its interests. If such notes or bonds 
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are thus sold at a discount, wlthout fraud, the sale shall be as valld In every 
respect, and the securitles as blnding as for tlie respective amouuts thereof, 
as if they were sold at their par value." 

In argument and in briefs, the history of this section is developed 
in careful détail and mucli time and space has been given to its con- 
struction. This section has received some considération in the féd- 
éral courts of this jurisdiction, in Toledo, St. Louis & Kansas City 
Railway Co. v. Continental Trust Co., 95 Fed. 497, 36 C. C. A. 155 ; 
the same case at an earlier hearing also reported in (C. C.) 86 Fed. 
929; and Continental Trust Co. v. Toledo, St. Louis & Kansas City 
Railway Co. (C. C.) 82 Fed. 642, pages 658 and 659; Metropolitan 
Trust Co. V. Columbus, Sandusky & Hocking Railroad Co. (C. C.) 93 
Fed. 702 ; Metropolitan Trust Co. v. Railroad Equipment Co., 108 
Fed. 913, 48 C. C. A. 135. 

From an examination of thèse authorities, and of the other cases 
cited by counsel, I reach the conclusion that section 3290 of the Ohio 
Statutes is a limitation upon corporate power, in référence to the 
amount to which bonds can be issued, and, giving the statute ail of 
the force to which it is entitled, it plainly provides that 75 per cent, 
is the minimum at which bonds can be sold or pledged, and, under 
the peculiar facts and equities of this case, the bonds in excess of 
the 75 per cent, limit are not legally pledged, and the pledging of bonds 
is only valid to the par value of $10,133,333.33. 

Inasmuch as a priority is claiMed by the receivers of the Wabash- 
Pittsburgh Terminal, by the Mercantile Trust Company, and the Eq- 
uitable Trust Company, which is based largely upon the pledging or 
mortgaging of the traffic and trackage contracts, the effect of thèse 
contracts requires considération at this time. 

[3] The orginal traffic and trackage contract of October 10, 1902, 
which provides for an interchange of freight traffic on joint tariffs, for 
joint train service and reciprocal trackage rights, and the supplemental 
traffic and trackage contract of May 10, 1904, created no lien upon 
the property or earnings of the Wheeling, but were merely personal 
obligations. An examination of the authorities clearly establishes this 
proposition. It is unnecessary to discuss ail of the objections raised 
to the validity and fairness of thèse contracts. I am not impressed 
with the arguments that thèse objections to thèse contracts come too 
late, by reason of either lâches or the bar of the Ohio statute of lim- 
itations. The delay or nonaction of the receiver did not operate to 
the damage of anyone, nor did it induce anyone to change his or its 
position. ■ The statute of limitations, in view of the existing équitable 
nature of thèse proceedings, has no application. 

[4] It is quite plain that the provisions of the original traffic and 
trackage contract were not advantageous to the Wheeling, but, on the 
contrary, it was inéquitable and unfair to this company, and this is 
shown by the provisions regarding the arbitrary charges to be made 
and the division of the sums derived from the freight rates. Also the 
control of the situation under this contract, as clearly appears from à 
mère reading of the contract. 

The supplemental contract only extended the original contract from 
a 20-year to a 50-year period, and provided for the payment to the 
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Terminal of an amount not to exceed 25 per cent, of the gross revenue 
derived from the interchanged freight. This 25 per cent, payment 
has not been justified in the record by any considération of railroad 
practice or of fair dealing. Without going into détail, or giving any 
spécial considération to section 8984 of the General Code of Ohio 
(formerly section 3369 of the Ohio Revised Statutes), it is sufficient 
to say that ail of the proceedings whereby thèse contracts were au- 
thorized and adopted by the Wheeling directors and stockholders 
lacked the statutory exactness and solemnity which should characterize 
proceedings of this important nature. 

It follovvs quite naturally from a careful considération of the évi- 
dence that thèse contracts were never executed for the benefit of the 
Wheeling. 

[ 5 ] In the ambitious effort to perf ect a railroad System, the gentle- 
men interested in the Wabash and in the Pittsburgh-Toledo Syndicate 
for some reason or other gave little or no attention to the rights of 
the Wheeling. The trustées of the Terminal mortgages hâve no great- 
er rights than the Terminal to the benefits under thèse contracts, and 
a contrary doctrine cannot be, and I am convinced was not, seriously 
urged. Both of thèse contracts were for the main purpose of afford- 
ing aid to the Terminal, and in entering into thèse contracts the pro- 
visions of section 3300 of the Revised Statutes of Ohio were not fol- 
lowed. Ail of thèse informalities in the exécution of thèse contracts 
add to the impression that they were unfair and unjust to the Wheel- 
ing, and accordingly they will be set aside and canceled, as prayed for 
in the cross-bill of the receiver. 

Concerning the 51 per cent, of the stock of the Wheeling, owned by 
the Terminal, I cannot see that any rights of the Terminal or the trust 
companies under the Terminal mortgages, were in any way destroyed, 
or prejudiced by the gênerai mortgage. In voting the 51 per cent, of 
stock for the gênerai mortgage, the pressing need of the Wheeling 
must be considered, and, as I hâve earlier indicated in this mém- 
orandum, the exécution of this mortgage loan and trust agreement, 
involving the $8,000,000 note transaction, was essential to the welfare 
and existence of the Wheeling. The provisions of the Terminal mort- 
gages are not such as to prevent the Terminal' Company voting its 
Wheeling stock in favor ôf the Wheeling gênerai mortgage. 

The relief asked for by the receivers of the Terminal, the Mercan- 
tile Trust Company, and the Equitable Trust Company, relating to the 
priority of the rights asserted in their respective bills, must be denied. 

After considering the objections raised to the note issue, the trust 
agreement, the issuance of the $12,000,000 bonds, the exécution of 
the gênerai mortgage, and the pledging of the notes, I am of the opin- 
ion that the contentions of the New York Trust Company and the 
Central Trust Company are well made, and inasmuch as thèse par- 
ties in urging the validity of thèse notes and the bonds and this mort- 
gage expressed their willingness that a lien upon the railroad prop- 
erty for the amount of their notes, with interest, will afïord the relief 
they ask for, the final order or decree in providing for a foreclosure 
can take care of the situation in so far as the notes and bonds are con- 
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cerned by providing that only so much of the bonds shall be sold, or 
only so much of the lien shall be asserted, as will insure the payment 
of the amount of the notes with interest. 

[6] The receiver of the Wheeling in bis cross-bill asks that the 
traffic and trackage contracts be declared void, and canceled, and for 
other relief in référence to thèse contracts including a prayer that an 
accounting be had for ail sums paid by the Wheeling and for ail losses 
and damages accruing to the Wheeling by reason of the opération of 
thèse contracts. Thèse damages or losses are claimed under several 
différent classes. It is asked that an accounting be had for the gains 
prevented as well as the losses sustained. The alleged losses and gains 
prevented are based largely on the testimony of Mr. Worthington, a 
railroad operator of the highest réputation and expérience, and also 
on the testimony of varions railroad accountants and experts. The 
damages claimed involve losses in actual opération, and damages aris- 
ing from the fact that the Wheeling diverted its cars, engines, and 
shipping facilities to the Wabash instead of to its own more profitable 
business. Thèse claims of damages consist specifically of the three 
items : Amounts paid in cash, and notes to the Terminal on account 
of the 25 per cent, gross revenue provision in the supplemental con- 
tract. 

Counsel for the Wabash admit that under this contract the sum of 
$660,672.72 accrued; that the amount actually paid was $578,198.69, 
leaving $84,274.10 unpaid; and that $300,000 of the $578,198.69 was 
paid by a $300,000 note given by the Wheeling to the Terminal and 
îater indorsed by the Terminal to the Wabash, and now held by the 
receivers of the Wabash. 

Second. Losses in actual opération under the contracts. 

Under this head, it is claimed that the receipts of the interchanged 
traffic was the amount less than the cost of performing the service, 
amounting to $736,163.40, also damages arising from the handling of 
unprofitable terminal traffic in place of tonnage originating on the 
wheeling lines, amounting in ail under the opération of the traffic and 
trackage contracts to $1,751,541.52. 

Aside from the amounts paid under the 25 per cent, guaranty, I am 
unable to say that the balance of the damages claimed are reasonably 
certain. Furthermore, from the very nature of the transaction, the 
damages are not capable of that degree of ascertainment which the 
law requires. The figures from which thèse damages are claimed and 
the source from which their origin is traced hâve been discussed in 
argument and in the briefs with the greatest possible care and analysis ; 
but, in view of their uncertain and spéculative character, the damages 
being of such a nature -that fair men, in their judgment, could not say 
that they resulted from the opérations complained of, it would be un- 
just to assess them when they are so doubtful. The receiver of the 
Wheeling also asks that he may be permitted to set up the sums found 
due the Wheeling as against: First, the $300,000 note, dated May 
20, 1907, given to the Terminal in payment of the 25 .per cent, guar- 
anty ; second, the claim of the Wabash filed against the Wheeling for 
rentals, ties, and so f orth, amounting to a sum greater than $500,000 ; 
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thiid, ail other sums for which claims hâve been filed against the 
Wheeling by the Terminal Company for sums due under the supple- 
mental contract; fourth, ail claims against the Wheeling by the Ter- 
minal and its subsidiaries ; fifth, the $8,000,000 of notes. 

The new equity rules recently promulgated by the Suprême Court 
in simplifying procédure in equity recognized the doctrine of équitable 
set-o£f, where the claim set off is in the nature of a counterclaim, aris- 
ing out of the same transaction. This doctrine is also well recognized 
by the fédéral décisions cited by counsel. 

On this branch of the case, the claim of the receiver for the amount 
paid under the 25 per cent, guaranty clause of the supplemental con- 
tract will be allowed and this can be set ofï as against the $300,000 
note and the other items mentioned, with the exception of the $8,000,- 
000 note issue. No set-off can be asserted as against this item. 

Carpenter et al. prosecuted an independent suit against the receiver, 
and obtained a favorable decree. They ask in this suit that the order 
of the court in the independent £uit finding the prior lien bonds in the 
sum of $200,000 a valid obligation of the Wheeling be carned out by 
the receiver in préférence to ail other claims except the receiver's cer- 
tificates. They also ask that the 4 per cent, bonds discussed and de- 
scribed in the decree in the former suit be declared to hâve a priority 
over the $8,000,000 three-year note issue in this case. I am of the 
opinion that the $200,000 prior lien obligations are not entitled to any 
priority of payment, after having considered ail of the évidence care- 
fully. 

It is only fair to ail parties to this record that this claim should be 
paid the same as the claims of any gênerai créditer of the Wheeling. 
This observation applies with equal force to the contention made by 
Carpenter et al. on behalf of the 4 per cent, mortgage bonds ôf the 
Pittsburgh-Wheeling & Lake Erie Railroad Company, should it be nec- 
essary to assert them as a claim against the Wheeling. Carpenter and 
his associâtes also assert an alleged unlawful diversion of the funds 
of the coal çompany for taxes and improvements. This claim is not 
supported by compétent évidence, and the items embraced in this claim 
must be disallowed as a claim against the Wheeling or its receiver. 

In addition to the issues raised by the pleadings which bave been 
under considération, there are varions claims pending before a spécial 
master which can be disposed of and made an élément of a final de- 
cree. 

Considering the entire record, it is quite apparent that the regretable 
situation resulting in the insolvency of thèse three railroad companies 
had its inception in the ambitious minds of the originators of the 
syndicate, who, in hope of material personal gain, considered corporate 
entities as mère forms to be used for their ovvn advancement. It also 
appears that, as the syndicate plans progressed, the Wabash was 
selected as the dominant corporation; the Terminal owned by the 
Wabash as the corporation to be aided and assisted, and the Wheeling 
as the giver of aid and the link of mutual benefit to the two other com- 
panies. 

211 F.— 34 
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Regardless of the corporate domination of the Wabash, the Wabash 
as a corporation had the knowledge and did the things which as a cor- 
poration made it responsible for the results of its transactions. There 
was such real domination by the Wabash as the law contemplâtes. 
This is apparent from the varions contracts made between thèse com- 
panies, the management of thèse companies, and the opération of the 
railroad business of the respective companies. 

In view of the many issues presented, it is not practicable to in- 
dicate in this mémorandum an exact form of decree which should be 
entered. Counsel may prépare a draft of a decree containing the con- 
clusions indicated and submit it for considération. 

It should not be forgotten that the Wheeling property is a valuable 
one, and that every effort should be exhausted to secure a decree which 
will best conserve the interests of ail concerned. 

In the formai préparation of the decree, the prayers of the varions 
bills and cross-bills can be referred to, and provisions inserted in the 
decree which will provide for a disposition of the varions issues raised 
in the manner indicated in this mémorandum. 



ADLER GOLDMAN COMMISSION CO. et al. v. WILLIAMS et aL 
(District Court, W. D. Arkansas, E. D. March 9, 1914.) 

1. Abatement and Eevival (§ 17*) — Anotheb Action Pending — Time and 

Manneb of Pleading. 

The pendeiicy of anotàer action for the same relief cannot be raised by 
a motion to dismiss the blU, which, under Equity Eule 29, takes the place 
of a demurrer, but must be set up in the answer ; a motion to dlsmiss 
only reaching matters appearing on the face of the bill. 

[Ed. Note. — For other cases, see Abatement and Revlval, Cent. Dig. §§ 
123-136; Dec. Dig. § 17.*] 

2. Abatement and Revival (§ 12*) — Anotheb Action Pending — Actions in 

State and United States Coukts. 

An action in a United States District Court does not abate because of 
the pendency of an action for the same relief in a state. court 

[Ed. Note.— For other cases, see Abatement and Revival, Cent. Dig. §§ 
87-91, 94, 95, 98; Dec. Dig. § 12.*] 

S. CouETs (§ 276*) — United States Couets — District in Wiiich to Sue — 
Objections — Waiveb. 

In a suit in a United States District Court between citizens of différent 
States to set aside alleged fraudulent conveyances, défendants waived 
their objections to the bringing of the suit in a district in which none of 
the parties resided, by moving to dismiss not only on that ground, but 
also for insufHciency of the bill, since the diversity of citizenship gave 
some United States court .lurisdlction, and the défendant by pleading to 
the merits in effect appeared generally and waived ail spécial privilèges 
in respect to the particular court in which the action was brought. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815 ; Dec. Dig. § 
276.*] 

4. Feaudulent Conveyances (§ 241*) — Actions to Set Aside — Necijssity of 
judgment. 

Wbile as a gênerai rule a creditor's bill to sot aside a fraudulent con- 
veyance eau be maiutaiued only by eue who bas reduced his claim to 

*For other cases ses same topic & i numbsb In Dec. & Am. Dies. 1907 ta date, & Rep'r Index<w 



ADLER GOLDMAN COMMISSION CO. V. WILLIAMS 531 

Judgment and had exécution issued thereon and returned unsatisfied, 
since the debtor is entitled to a trial by jurj' as to the correctness of plain- 
tiff's demand, and the remedy at law must hâve been exhausted and the 
existence of a lien on the property or interest therein by contract or judg- 
ment is required, where It was admitted, by a motion to dismiss, that 
plaintilï's demand was valid ; that the debtor was wholly Insolvcnt, and 
had no property anywhere subject to exécution, and had left the state 
In whlcli the laud fraudulently conveyed was situated — plaiutiiîs' failure 
to reduce his demand to judgment did not defeat his right to sue, since 
a jury trial is unnecessary where the demand is admitted, the recovery of 
judgment is dispeused with where it is improper or Impossible or would 
be useless, a judgment in another state would be no better than no judg- 
ment as a condition précèdent to such suit, and, moreover, a judgment is 
not a Hen on realty fraudulently conveyed ; it being the flling of the cred- 
itor's Mil which créâtes the lien. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dlg. §§ 
694, 696-726; Dec. Dig. § 241.*] 

Suit by the Adler Goldman Commission Company and another 
against F. S. WiUiams and others. On motion to dismiss the bilL 
Motion overruled. 

This is a bill to set aside certain conveyances of real estate made by the de- 
fendant F S. Williams to his codefendants, one of whom is his wife and the 
other his stepson, alleged to hâve been made for the purpose of defrauding 
the plaintiffs, his ereditors. The material allégations in the bill are that plain- 
tifCs are corporations created by and existing under the laws of the state of 
Missouri, and that the défendants are citizens of the state of South Carolina ; 
that in 1911 the défendant F. S. Williams was indebted to each of the plain- 
tifCs in sums exceeding $3,000, exclusive of interest and costs, as evidenced by 
his promissory notes ; that to secure the payment of the indebtedness due the 
commission Company the défendant pledged certain shares of stock of the fer- 
tlUzer Company, the value of which is not more than one-half of the indebted- 
ness due the commission company ; that the ouly property which défendant 
owned at that tiuie, in addition to the stock pledged, was the lands sought to 
be reached by this bill ; that on October 8, 1911, without any considération, 
and for the purpose of defrauding thèse plaintiffs, he conveyed to his wife, 
the défendant Viola Williams, 742.67 acres of land lyîng in Clark county, Ark., 
and on August 25, 1913, he conveyed to the défendant Smith, his stepson, cer- 
tain property lylng in the city of Argenta, Ark., ail of which property is sit- 
uated within the jurisdictional limits of this court; that the défendant F. S. 
Williams had no other property whatever; that he does not réside In the 
state of Arkansas, and cannot be served with process hère. The prayer of 
the bill is that the plaintiffs hâve judgment against the défendant F. S. Wil- 
liams for the sums due them, that the conveyances to his codefendants be s&i 
aside and the lands be subjected to the payment of plaintiffs' demands, aniî 
that the pledged stock be sold and the proceeds applied to the payment of their 
clalms. The défendant flled a nootion to dismiss, setting up three grounds in 
support thereof : (1) That similar actions to attain the same object hâve been 
Instituted by the plaintiffs in courts of Arkansas and are now pending. (2) 
That it appears from the face of the bill that although there is a diversity of 
citizenship between the plaintiffs and défendants, nelther of them are rési- 
dents of the state of Arkansas or of this district. (3) That plaintift's not hav- 
ing reduced their demands to judgment and exécution issued, which was re- 
turned unsatisfied, a court of equity has no jurisdlction. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, Ark., 
for plaintiffs. 

Harry H. Myers and O. D. Longstreth, both of Little Rock, Ark., 

for défendants. 

•For other cases see same topic & 5 mumeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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TRIEBER, District Judge (after stating the facts as above). [1, 2] 
The first ground set up in the motion to dismiss must be overruled, as 
the fact that another action is pending in a court ai this state cannot 
be properly raised by a motion to dismiss. By Equity Rule 29 (198 
Fed. xxvi, 115 C. C. A. xxvi) the motion to dismiss takes the place of 
a demurrer under the former rules, and the rule goveming demur- 
rers applies ; that only matters appearing on the face of the bill can be 
reached by a motion to dismiss. Ùnder the old rules thèse facts would 
be raised by a plea in abatement, and to sustain it would require e\'i- 
dence. Spécial pleas of abatement are now abolished by Equity Rule 
29, but may be set up in the answer. In any event the plea would be 
bad. This court had that question before it a short time ago in Falis 
City Construction Co. v. Monroe County (D. C.) 208 Fed. 482, and it 
is unnecessary to repeat the reasons why such a plea is not good. 

[3] The second ground of the motion to dismiss, that neither par- 
ties are résidents of this district, raises a very nice question as to 
whether a creditor's bill may be maintained in a national court when 
there is a diversity of citizenship, but neither of the parties réside in 
the district where the suit is brought, although the property sought 
to be reached by the bill is realty lying in that district. But this ques- 
tion cannot be determined in this cause now, as it has been authorita- 
tively settled that when a party demurs, not only to the jurisdiction of 
the court, but also pleads to the merits of the bill, such a motion is 
équivalent to a gênerai appearance, and waives, not only ail defects 
in the service, but ail spécial privilèges of défendant in respect to the 
particular court in which the action is brought. As there is a diver- 
sity of citizenship, which gives some national court jurisdiction, this 
ground must be overruled. In re Moore, 209 U. S. 490, 28 Sup. Ct. 
585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164; Western Loan & Trust 
Co. V. Butte & Boston Mining Co., 210 U. S. 368, 372, 28 Sup. Ct. 
720, 52 L. Ed. 1101. The défendants in their motion to dismiss not 
only question the jurisdiction of this court, but also attack the suffi- 
ciency of the bill, and for this reason hâve waived their privilège of 
being sued in this court, if such privilège existed. 

[4] This leaves for détermination the main question whether, upon 
the facts stated in the bill, a creditor's bill can be maintained when the 
demand has .not been reduced to a judgment, an exécution issued and 
returned unsatisfied. Section 3313 of Kirby's Digest of the Statutes 
of Arkansas provides : 

"In sults to set aside fraudulent conveyances, and to obtaln équitable gar- 
nlshments, It shall not be necessary for the plaintiffs to obtain judgment at 
law in order to prove insolvency, but in such case Insolvency may be proved 
by any compétent testimony, so that only one suit shall be necessary in order 
to obtain the proper relief." 

In Scott V. Neeley, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358, 
and Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 37 L. Ed. 804, in- 
volving a similar statute of the state of Mississippi, it was held that a 
suit under such a statute by a simple contract créditer could not be 
maintained in the courts of the United States, although it might be in 
the courts of that state. In view of the conclusions reached it is un- 
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necessary for the court to détermine whether thèse cases hâve been 
modified or overruled by Cowley v. R. R. Ce, 159 U. S. 569, 16 Sup. 
Cl 127, 40 L. Ed. 263, as was intimated in Darragh v. H. Wetter Mfg. 
Ce, 78 Fed. 7, 23 C. C. A. 609. The gênerai rule prevailing in the na- 
tional courts, as well as in courts of equity generaîly, is well establish- 
ed that, to maintain a creditor's bill to set aside a fraudulent convey- 
ance, the créditer must hâve reduced his claim to judgment, hâve an 
exécution issued upon the judgment and returned unsatisfied. The 
reasons upon which this rule is based, as enunciated by the différent 
courts which hâve passed upon that question, are: (1) A debtor is en- 
titled to a trial by jury for the purpose of determining the correctness 
of the demand, and there can be no jury trial in a court of equity; (2) 
to jvistify the interposition of a court of equity, the remedy at law must 
hâve been exhausted, and that can be shown by proof that a judgment 
had been obtained, an exécution issued thereon, and returned nulla 
bona ; (3) the existence of a Hen upon the property, or interest in the 
property, created either by contract or by a judgment which is a lien. 

As to the right of a trial by jury to hâve the validity of the demand 
determined, it is sufficient to say that the justice of the demands is not 
questioned. The motion to dismiss admits them. That being the case, 
there is nothing to submit to a jury, and equity never requires a useless 
thing to be donc. A créditer need not reduce his claim to judgment 
where the correctness of the claim is admitted or not denied. D. A. 
Thompkins Co. v. Catawba Mills (C. C.) 82 Fed. 780; Nieters v. Brock- 
man, 11 Mo. App. 600; Cohen v. Morriss, 70 Ga. 313. 

As to the second ground the courts hâve estabHshed several excep- 
tions to the gênerai rule. One of them is that when it is shown that it 
is impossible or impracticable to obtain a judgment, another if a judg- 
ment bas been secured, there is no property which can be subjected 
to an exécution. Still another exception is when the property has 
been fraudulently conveyed by the debtor, then the remedy at law 
is wholly inadéquate, and a resort to equity may be had. Thus, it 
has been held that the issuance of an exécution is not a necessary 
prerequisite to a creditor's bill when it appears that a debtor has 
no property which is subject to an exécution at law and the issu- 
ance of the exécution would be of no practical utility. Sage v. 
Memphis & Little Rock R. R. Co., 125 U. S. 361, 8 Sup. Ct. 887, 
31 L. Ed. 694; Johnson v. Powers, 139 U. S. 156, 11 Sup. Ct. 
525, 35 h. Ed. 112; Talley v. Curtain, 54 Fed. 4, 4 C. C. A. 177; 
Schofield V. Ute Coal & Coke Co., 92 Fed. 269, 34 C. C. A. 334; 
Lazarus Jewelry Co. v. Steinhardt, 112 Fed. 614, 50 C. C. A. 393. 

As stated in Sage v. R. R. Co., supra : 

"When the suing out of an exécution would be an idle ceremony, causing 
useless expense and being of no real beneflt to the plaintiff, it is unnecessary." 

The courts almost universally recognize the rule that where the re- 
covery of a judgment at law is impracticable or impossible, it is not an 
indispensable requisite to a creditor's bill. Kennedy v. Creswell, 101 
U. S. 641, 645, 25 L. Ed. 1075; Case v. Beauregard, 101 U. S. 688, 
690, 25 L. Ed. 1004; Mellen v. Moline Iron Works, 131 U. S. 352, 9 
Sup. Ct. 781, 33 L. Ed. 178; National Tube Works v. Ballou, 146 U. 
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S. 517, 523, 13 Sup. Ct. 165, 36 L. Ed. 1070; Wyman v. Wallace, 201 
U. S. 230, 26 Sup. Ct. 495, 50 L. Ed. 738; Hibernia Insurance Co. v. 
St. Louis & New Orléans Trans. Co. (C. C.) 10 Fed. 596 ; Consolidated 
Tank Line Co. v. Kansas City Varnish Co. (C. C.) 45 Fed. 7 ; Guar- 
anty Title & Trust Co. v. Pearlman (D. C.) 144 Fed. 550. 

In Case v. Beauregard, supra, the court said : 

"It is no doubt generally true that a creditor's bill to subject hls debtor's Iii- 
terests in property to tlie payiuent of the debt must show that ail remedy at 
law had been exhausted. And generally, it uiust be averred tbat judgment has 
been * * * issued, and that it has been returned nulla bona. ïhe reason 
is that until such a showing is made, it does not appear, in most cases, that 
resort to a court of equity is necessary, or, in other words, that the créditer 
is remediless at law. In some cases, also, such an averment is necessary to 
show that the créditer has a lien upon the property he seeks to subject to the 
payment of his demand. The rule is a famillar one that a court of equity will 
not entertain a case for relief where the coniplainant has an adéquate légal 
remedy. The complaining party must therefore, show that he had done ail 
that he could do at law to obtain his rights. But, after ail, the judgment and 
fruitless exécution are only évidence that his légal remédies hâve been ex- 
hausted, or that he is wlthout a remedy at law. They are not the only possi- 
ble means of proof. The necessity of resort to a court of equity may be made 
otherwise to appear. Aeoordingly the rule, though gênerai, is not without 
many exceptions. Neither law nor equity required a meaningless form. 'Bona, 
sed impossibiha non cogit lex.' It has been decided that vt'here it appears by 
the bill that the debtor is insolvent, and that the issuing of an exécution would 
be of no practical utility, the issue of an exécution is not a necessary prerequl- 
site to équitable interférence" (citing authorities). 

In Kennedy v. Creswell, supra, it was said : 

"The authorities are abundant and well settled that a credltor of a de- 
ceased person has a right to go into a court of equity for a discovery of assets 
and the payaient of his debt. Wlien there, he will not be turned back to a 
court of law to estaWish the validity of his claim." 

This rule has been recognized by the highest courts of most of the 
States. 

In addition to the case from the state courts cited in that case, the 
following are a few of>the many which recognize the same rule: vSki^ 
ton V. Codington, 185 N. Y. 80, 77 N. E. 790, 113 Am. St. Rep. 885 : 
Greenwav v. Thomas, 14 111. 271 ; Austin v. Morris, 23 S. C. 393 ; 
Earle v.'Orove, 92 Mich. 285, 52 N. W. 615; Albany, etc., Co. v. 
Southern Agr. Works, 76 Ga. 135, 2 Am. St. Rep. 26; Mil! Co. v. 
Kampe, 38 Mo. App. 234. 

In Skilton v. Codington, the court said : 

"The rule that a ereditor must flrst recover a Judgment is slmply one of 
procédure, and does not efîect the right." 

Nonresidence of the debtor is another exception which has been 
almost universally recognized; the reason being that he cannot be 
served with process upon which a personal judgment can be obtained. 
Scott V. McMillen, 1 Litt. (Ky.) 302, 311, 13 Am. Dec. 239; Quarl 
V. Abbett, 102 Ind. 233, 1 N. E. 476, 52 Am. Rep. 662 ; Peay v. Mor- 
rison, 10 Grat. (Va.) 149 ; Pope v. Solomons, 36 Ga. 541 ; McKeldin 
V. Gouldy, 91 Tenu. 677, 20 S. W. 231; Taylor v. Branscombe, 74 
lowa, 534, 38 N. W. 400; Bank v. Paine, 13 R. L 592; Humphrevs 
V. Atlantic Milling Ce, 98 Mo. 542, 10 S. W. 140; Overmire v. Ha- 
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worth, 48 Minn. 372, 51 N. W. 121, 31 Am. St. Rep. 660; Rule v. 
Oméga Stove Co., 64 Minn. 326, 67 N. W. 60 ; Droop v. Ridenour, 9 
App. D. C. 95, 104; Supplée Hdw. Co. v. Driggs, 13 App. D. C. 272. 
Some of thèse cases were against corporations and in some of the 
opinions expressions are found that the assets of an insolvent corpora- 
tion are a trust fund for the benefit of its creditors, and therefore may 
be reached in equity without a judgment at law and an unsatisfied exé- 
cution. But in Swan Land & Cattle Co. v. Frank, 148 U. S. 603, 609, 
13 Sup. Ct. 691, 37 h. Ed. 577, and Hollins v. Brierfield Coal & Iron 
Co., 150 U. S. 371, 379, 14 Sup. Ct. 127, 37 L. Ed. 1113, it was express- 
ly held that the same rule governs creditors' bills against corporations 
as against individuals. To like effect are Streight v. Junk, 59 Fed. 
321, 8 C. C. A. 137; Adee v. Bigler, 81 N. Y. 349; McKee v. City 
Garbage Co., 140 Mich. 497, 103 N. W. 906; Atlas Natl. Bank v. John 
Moran Packing Co., 138 Mo. 59, 39 S. W. 71 ; Ready v. Smith, 170 
Mo. 163, 70 S. W. 484. 

It is only when a court of equity bas taken charge of the property of 
an insolvent corporation that it becomes a trust fund. The bill charg- 
es, and the motion to dismiss admits, that the défendant debtor is 
whoUy insolvent, and has no property anywhere subject to exécution, 
having transferred it to his codefendants for the purpose of defraud- 
ing plaintiflfs ; that he has lef t this state so that there can be no service 
of process on him in an action at law, which would enable plaintifïs to 
obtain a personal judgment against him in the state of Arkansas, 
where the property sought to be subjected to the payment of the 
plaintifïs' claims is situated, and which is ail the property he owns 
and can be thus subjected. Then, how can the plaintifïs obtain a rem- 
edy at law which is at ail adéquate? It is true a personal judgment can 
be recovered against him in the courts of South Carolina where he ré- 
sides, but, as he has no property there subject to exécution, it would 
not enable plaintiffs to obtain any relief. He could no more maintain 
a creditor's bill on a judgment of a court of another state, than if he 
had no judgment. National Tube Works v. Ballou, supra. It was 
there held : 

"Where It was sought by équitable process to reach an équitable interest of 
a debtor, the bill, unless otherwlse provlded by statute, must set forth a judg- 
ment in the jurisdiction where the suit in equity is brought, the Issuing of an 
exécution thereon, and its return unsatisfied, or must" by the allégations, show 
"that it is impossible to obtain such a judgment in any court within such 
jurisdiction." 

To the same eflfect are Claflin v. McDermott (C. C.) 12 Fed. 375 ; 
United States v. Ingate (C. C.) 48 Fed. 251 ; Union Trust Co. v. Boker 
(C. C.) 89 Fed. 6. 

The allégations in the bill bring this case clearly within thèse excep- 
tions. No Personal judgment can be obtained against the défendant 
Williams in any court of this state where the property is situated as 
he cannot be served with process in this state. As to the necessity of 
a lien, if created by a judgment, it is sufïicient to say that the légal title 
to thèse lands having been conveyed by him to his codefendants, it is 
the settled rule of the court of the United States, and the courts of 
the state of Arkansas, that a judgment is not a lien on realty which 
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has been fraudulently conveyed. It is only the filing of the creditor's 
bill which créâtes the lien. Luhrs v. Hancock, 18i U. S. 567, 573, 21 
Sup. Ct. 726, 45 Lr. Ed. 1005 ; Miller v. Sherry, 2 Wall. 237, 17 L. Ed. 
827; Frfedman's Savings & Trust Co. v. Earle, 110 U. S. 710, 4 Sup. 
Ct. 226, 28 L. Ed. 301 ; In re Estes (D. C.) 3 Fed. 134; Neal v. Foster 
(C. C.) 36 Fed. 29, affirmed 144 U. S. 585, 12 Sup. Ct. 759, 36 L. Ed. 
552 ; Doster v. Manistee National Bank, 67 Ark. 325, 55 S. W. 137, 
48 E. R. A. 334, 77 Am. St. Rep. 116; Longino v. Bail- Warren Com- 
mission Co., 84 Ark. 521, 106 S. W. 682; Boyd v. Arnold, 103 Ark. 
105, 146 S. W. 118. In Euhrs v. Hancock the court quotes with ap- 
proval from and adopts the opinion in Re Estes, saying: 

"ïhe rule and the reason for It are admirably expressed by Judge Deady in 
Re Estes [D. C] 3 Fed. 134" 

—and then quotes the f ollowing : 

"In my opinion, tlie lien of a judgment which Is limited by law to the prop- 
erty of or belonging (o the judgment debtor at the time of the doclieting does 
not, nor cannot wàthout dolng violence to this language, be held to extend to 
property previously conveyed by the debtor to another by deed valid and blnd- 
Ing betvveen the parties. A conveyance in fraud of creditors, although de- 
clared by the statute to be void as to them, is nevertheless valid as between 
the parties and their représentatives, and passes ail of the estate of the 
grantor to the grantee; and a bona flde purchaser from such grantee takes 
such estate even agaiust the creditors of the fraudulent grantor, purged of 
the anterior fraud that affected the title. Such a conveyance is not, as has 
been sometimes supposed, 'utterly void,' but it is only so in a qualified sensé. 
Practically it is only voidable, and that at the instance of creditors proceeding 
in the mode prescribed by law, and even then not as against a bona flde pur- 
chaser. The opération of a lien of a judgment, being limited by statute to the 
property then belongiùg to the Judgment debtor, is not a mode prescribed by 
which a debtor may attack a conveyance fraudulent as to himself, or assert 
any right as such against the grantor therein. This lien is constructive in its 
character, and is not the resuit of a levy or any other act directed against 
this spécifie property. It is the créature of the statute, and cannot hâve ef- 
fect beyond it." 

And it has been held by high authority that when the property is not 
subject to exécution, no judgment is necessary. Phœnix Ins. Co. v. 
Abbott, 127 Mass. 558; Sandford v. Wright, 164 Mass. 85, 41 N. E. 
120. 

The motion to dismiss is overruled. 



TJNITBD STATES v. MTJNDAT et al. 

(District Court, W. D. Washington, N. D. January 26, 1914.) 

No. 1921. 

1. INDICTMENT AND INFORMATION (§ 17*) WhAT CoNSTITUTBS. 

An "indictment" is a criminal charge returned under the solemnity of an 
oath by a grand jui^y, charging a person with a violation of law. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 89, 92 ; Dec. Dig. § 17.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3551-3555.] 

•For other cases see same topio & § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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2, INDICTMENT AND INFORMATION (§ 159*)— AmENDMBNT. 

There is no statutory authority for the amendment et an Indlctment 
returned by a fédéral grand jury. 

[Ed. Note. — For other cases, see Indietment and Information, Cent. Dlg. 
§§ 505-514; Dec. Dig. § 159.*] 

8. iNDICTMENT AND INFORMATION (§ 159*) ALLEGATIONS "ABANDONMENT" — 

"Amenument." 

On trial of an indietment for conspiracy to defraud the United States 
by illegally obtaining title to coal land in Alaska, the government in open 
court '-abandoned for ail time" the charge in the indietment of the foreign 
or alien character of the certain corporation alleged to hâve entered the 
land, whereupon the court sustained an objection to the indietment, and the 
case was appeaied to the Suprême Court, where the order was reversed. 
Beld, that since the word "abandon" means a giving up, total désertion, 
absolute relinquishment, and an "abandonment" is the relinquishm'ent of 
a right, the giving up of something to which one is entitled, while "amend- 
ment" means a change or modification to better an allégation by remov- 
ing that which is erroneous, corrupt, or superfluous, or by substituting 
something in the place of what is removed, the abandonment of such al- 
légation did not constitute an amendment, nor a material altération of the 
indietment by élimination, so as to invalldate it, but changed the proof to 
be ofCered (citing 1 Words and Phrases, 4, 369). 

[Ed. Note. — For other cases, see Indietment and Information, Cent. Dig.* 
§§ 505-514 ; Dec. Dig. § 159.* 

For other définitions, see "Words and Phrases, vol. 1, pp. 4-13 ; vol. 8, p. 
7559; vol. 1, pp. 368-370; vol. 8, pp. 7573, 7574.] 

Charles F. Munday and another were indicted for conspiracy to de- 
fraud the United States by illegally obtaining title to 40 contiguous 
tracts of coal land in the District of Alaska, aggregating 6,087 acres 
coUectively, known as the Stracey Group, and averred to be of the 
value of $10,000,000. On objection to indietment. Overruled. 

See, also, 222 U. S. 175, 32 Sup. Ct. 53, 56 !.. Ed. 149; 186 Fed. 
375. 

After opening statements of counsel had been made to the jury and a vrit- 
ness called ou behalf of the government, the défendants interposed the foUow- 
ing objection: 

"Mr. Dorr: If your honor please, at this time the défendants Charles F> 
Munday and Archie W. Shiels, and each of them, do now object to the in- 
troduction of any évidence by or on behalf of the United States, and do move 
the court to direct the jury now impaneled to return a verdict in favor of the 
said défendants, upon tlie following grounds: It afflrmatively appears from 
the record in this cause that at the instance of counsel for the United States, 
and with the consent of the court, the indietment as returned by the grand 
jury has been materially altered by the élimination of a portion of the body 
of the charglng part thereof, to wit, the charge in the indietment of the for- 
eign or alien character of the Pacific Coal & Oil Company as an élément of 
the crime sought to be charged in the indietment, the efCect of which was to 
destroy the indietment, and there is no indietment of any grand jury now 
before this court in this case. 

"This motion is based upon the constitutional rights of said défendants, and 
each of them, to be held to answer only to the indietment by presentment of 
the grand jury, as guaranteed by the fifth amendment to the Constitution of 
the United States and as interpreted by the Suprême Court of the United 
States." 

•For ot&er cases see samo toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Bert D. Townsend, Asst. Atty. Gen., and Clay Allen, U. S. Dist. At- 
torney, of Seattle, Wash. 

Dorr & Hadley, Tucker & Hyland and Walter S. Fulton, ail of Se- 
attle, Wash., for défendants. 

NETERER, District Judge (orally). This objection I think must 
be overruled. 

[1,2] An "indictment" is a criminal charge returned under the 
solemnity of an oath by a grand jury charging a person with a viola- 
tion of law. There is no act of Congress authorizing amendments to 
an indictment. The fifth amendment to the Constitution provides that 
no person shall be prosecuted for an oiïense, for an infamous crime, 
except upon indictment. 

[3] When this case was first called for trial several years ago, and 
the government had made its opening statement to the jury and intro- 
duced a witness, the défense objected to the introduction of any évi- 
dence on the ground that the indictment is insufficient to support a 
verdict adverse to the défendants. Judge Hanford in an elaborate 
opinion overruled the objection on the ground that the Pacific Coal & 
Oil Company was a foreign corporation, and hence not entitled to enter 
coal land, and therefore the indictment was good. Thereupon a stip- 
ulation was entered into, and, using the language of Judge Hanford : 

"After the presentmeiit by the court of its décision and ruling on objection 
to the introduction of évidence as indicated in the foregoing opinion,- in order 
to facilitate a review of the décision by the Suprême Court, the trial was ter- 
minated, pursuant to a stipulation by and between counsel for the govern- 
ment and counsel for the several défendants, by the foUowing proceedings: 
'The government does now and hère abandon for ail time the charge in the 
indictment of the foreign or alien character of the Pacific Coal & Oil Com- 
pany, as an élément of the crime sought to be charged in the indictment.' " 

The objection was then renewed and sustained. The cause then 
went to the Suprême Court of the United States on a writ of error, 
and the same record that is now before this court, and the décision 
was reversed and the indictment returned hère for trial. 

Objection is now made to the réception of any évidence, on the 
ground that the indictment is insufficient, and likewise that the indict- 
ment as returned by the grand jury has been materially altered by the 
élimination of a portion of the body of the charging part thereof, to 
wit, the charge in the indictment of the foreign or alien character of 
the Pacific Coal & Oil Company as an élément of the crime sought to 
be charged in the indictment, the effect of which was to destroy the 
indictment, and there is no indictment of any grand jury now before 
this court in this case; and this violâtes the constitutional rights of 
the défendants under the fifth amendment to the Constitution. The 
abandonment on the part of the government of the foreign or alien 
character of the Pacific Coal & Oil Company, charged in the indict- 
ment, it is alleged, opérâtes as an amendment, and so emasculates the 
indictment as to destroy its vitality. 

I am satisfied that what was donc at the time was not considered by 
any of the parties as an amendment of the indictment. If it had been 
considered as an amendment and its vitality thereby destroyed, the 
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défendants would not hâve responded to the writ of error in the way 
they did, nor would the proceedings hâve been taken in this case after 
judgment of dismissal by Judge Hanford that the record discloses. 
This entire record was before the Suprême Court. The court has read 
this same record. It is said, on argument, that the question was not 
raised by counsel for the défendants, that the court's attention was 
not called to the point now raised. It suffices to say that the same 
question that is now raised was raised by the record itself. A mère 
reading of the record discloses the condition of it, and the Suprême 
Court would not hâve entered a judgment which would not be sup- 
ported by an indictment. The motion to quash was made after the 
government announced its abandonment, so that the same condition 
existed prior to this case leaving this court upon the writ of error to 
the Suprême Court as exists now. 222 U. S. 175, 32 Sup. Ct. 53, 56 
L. Ed. 149. The Suprême Court, in my judgment, when this matter 
was suggested to it from a reading of the record, concluded immedi- 
ately that the indictment had never been amended and that what was 
done at the former trial did not emasculate the indictment so as to 
destroy its vitality. There is no act of the government's attorneys o' 
order of the court, which changes the dot of an "i" or the cross of a 
"t" in the indictment. It is before this court just as it came from the 
grand jury. The announcement by the government that it abandons 
the f oreign or alien character of the Pacific Coal & Oil Company as an 
élément of the crime does not take from the indictment any words, 
phrases, or sentences. There is no change. There is no correction 
made or authorized, nor is any directed by the court's order. 

The Standard Dictionary says, "abandonment" means "to give up," 
"to désert," "to quit." Webster's Unabridged Dictionary says, "Aban- 
donment" means "to give up absolutely," "to forsake entirely," "to 
renounce utterly," "to désert," "to quit," "to surrender." 

"The Word 'abandon' means a giving up, a total désertion, an absolute re- 
linquishment." 1 Words and Phrases, 4. 

" 'Abandonment' Is the relinquishment of a rlght ; the giving up of some- 
thing to which one Is entltled." 1 Words and Phrases, 4 ; Dikes v. Miller, 
24 Tex. 41T. 

The Standard Dictionary says "amendment" means "to change, by 
a freeing from faults, to correct, to reform." Webster's Unabridged 
Dictionary says: 

"To change or modify In any way for the better (a) by slmply removing 
what is erroneous, corrupt or superfluous, faulty and the like; (b) by sub- 
stitutlng somethlng else in the place of what Is removed." 

Bouvier's Law Dictionary says; 

"The change of somethlng proposed In a blll or what is law." 
"The amenament of a pleading implies an Improvement of it, the making of 
the pleading better as a pleading, the making good of that which before was 
defective In its form or statement, or in making better the issues presented 
lietween the same parties." 1 Words and Phrases, 369 ; Billings v. Baker, 6 
Abb. Prac. (N. Y.) 213, 216. 

It is clear to me that to "amend" means much more than "abandon- 
ment." It means tq abandon a position and to carry the intention into 
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effect by a change in the indictment so as to conform to the changed 
position. An amendment has opération as from the beginning and re- 
lates back to the inception of the action, while abandonment simply 
pertains to the future. Suppose a person would exécute a promissory 
note with various conditions and provisions, and the holder of the 
promissory note would strike out some part of the note, or change it 
in some way. Its vitality is immediately destroyed. And so with an 
indictment, where a change is made. Neither would be the instrument 
of the maker, and it could not be enforced against the maker of the 
note or the défendants in the indictment. But suppose the holder of 
the promissory note should institute an action and there were some 
provisions in the note that he did not care to insist on, and the holder 
announced in open court, "I waive absolutely and forever abandon 
any daim with relation to certain of the conditions." That would not 
change the note nor deprive it of its validity. So in this case the aban- 
donment of some of the recitations in the indictment does not change 
the indictment, but it changes the proof which is offered. 

The effect of an abandonment can only hâve opération as, what is 
known in law, as a noUe prosequi, and this is amply sustained by the 
décisions. Jennings v. Commonwealth, 105 Mass. 586; Common- 
wealth V. Powers, 109 Mass. 353 ; Commonwealth v. Tuck, 20 Pick. 
(Mass.) 356; State v. McPherson, 9 lowa, 53; Mills v State, 52 Ind. 
187; 12 Cyc. 376. Ail of the authorities which are obtained, bearing 
upon that relation, sustain the view expressed. 

I hâve endeavored to approach the issue that is now presented from 
every possible viewpoint, and to apply to it every légal principle that 
is involved and known to me, and ail of the suggestions that hâve been 
made by counsel upon the argument, and the conclusion is always the 
same. In my opinion the conclusion is supported by law and sound 
reason, common sensé and good conscience. 

You may note an exception for each of the défendants. 

Note. — On trial before a jury, both défendants were acquitted. 



THE KUNKLE BEOS. 

(District Court, N. D. Ohlo, B. D. January 16, 1914.) 

No. 2469. 

1. TowAGE (§ 15*) — Action fob Beeach ot Conteact — Bttrden of Pkoop. 

A contract to tow does not impose elther an obligation to insure or the 
liability of a common carrier, but requires only that the service shall be 
performed with that degree of caution and skill which prudent navigators 
usually employed in simllar cases, and the burden of showing a breach 
by négligence or unskillful performance to the Injury of the tow rests 
upon the party alleglng it. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 30-38; Dec 
Dig. § 15.*] 

*For otber cases see saxae topic & i numbbb lu Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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2. TOWAGE (§ 11*) InJUBT TO TOW LlABILITY OF TUG. 

Where a tug and tow jolntly participate in the control and manage- 
ment of the tow, each party is responsiblè for his own négligence, result- 
ing in injury to the tow. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11-23; Dec, 
Dig. § 11.*] 

8. Towage (§ 11*) — Injubt to Tow — Liability of Tug. 

An Injury to a steamer by striking against a pierhead while being 
towed by the steru into the mouth of a river, in a customary manner at 
night, held net due to any fault of the tug, but to the fault and inatten- 
tion of the mate of the steamer, who was stationed at the stern as a look- 
out, and who, if he had observed the swing toward the pier and had caused 
the starting of the engines forward, could readily hâve stopped the 
steamer. 

[Ed. Note.— For other cases, see Towage, Cent Dig. §§ 11-23 ; Dec. Dig. 
§ 11.*] 

In Admiralty. Suit by the Cuyahoga Steamship Company, as owner 
of the steamship Sheldon Parks, against the tug Kunkle Bros. Decree 
for respondent. 

Goulder, Holding & Masten, of Cleveland, Ohio, for libelant. 
Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
for respondent. 

DAY, District Judge. The Sheldon Parks is a bulk f reighter 532 
feet in length, 56 feet beam. The tug Kunkle Bros, is a harbor tug 
70 feet in length and 19 feet beam. The entrance to Lorain harbor is 
protected by breakwaters ; the breakwaters are marked at their outer 
ends by pierheads, located 500 feet apart, and 1,800 feet outside of the 
pierheads marking the outer entrance to the river. The entrance to 
the river is marked by concrète piers, the gênerai direction of which 
extends northwest and southeast. The piers are parallel and are 300 
feet apart. 

The Parks arrived off Lorain at about 4 :30 p. m. of the day of the 
accident, and blew for a tug to take her into the harbor. At about 6:30 
p. m. the tug was seen coming out. The Parks' engines were started 
ahead, and the vessel straightened to make the entrance to the break- 
water gap. The tug then came alongside of the Parks ; the master of 
the tug then notified the captain of the steamer that the steamer was to 
load coal at No. 1 car dump, and ordered the Parks to go under the 
west breakwater and let go her anchor, and that the tug would then 
take the steamer in stern first, with her anchor down. The Parks went 
under the breakwater, and when about parallel with the west breakwa- 
ter, and about 300 feet off of it, let go her anchor. The night was clear ; 
there was no sea ; and a light wind was blowing f rom the west. Af ter 
the Parks let go her anchor, the stem line was given to the tug f rom the 
steamer, in order that the steamer might be towed in stern first to the 
coal dock. After taking the stern line, the tug pulled the steamer around, 
until the steamer was in line with the pier, and heading stern first di- 
rectly into the mouth of the river. Thereupon the tug began pulling 
directly astern, and the steamer began to back her engines, in answer to 
a signal from the tug. As soon as the steamer did this, her stern be- 

*For other cases see same topic & { ndmbeb in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 



542 211 FEDERAL REPORTER 

gan to sag to leeward, and the tug pulled her back in Une with the 
piers. A few minutes later, while the steamer was still heading into 
the mouth of the river, the tug again signaled her to back, and the 
Parks again reversed, and again her stern sagged to leeward, so that 
the opération of swinging the steamer back into the Hne of the river 
had to be repeated. For a third time the tug endeavored to pull the 
stern of the steamer in position to go down the river, and this time the 
steamer, instead of sagging to leeward, as she had donc each of the 
times before, her stern swung to port. The tug then signaled the 
steamer to stop backing, and at the same time stopped her own head- 
way ; then the tug repeated the signal to stop backing and signaled to 
go ahead and work strong. The steamer answered thèse signais, but 
it was then too late, and her rudder struck on the lighthouse founda- 
tion at the outer end of the westerly pier. 

The libel charges that the tug so negligently performed the towing 
service that she brought the steamer's stern under the west pierhead, 
and notwithstanding that the steamer worked full speed ahead, with 
her helm hard astarboard, the tug failed to keep her in the proper 
channel, but by and through her inattention, incompetency, and négli- 
gent management, the tug caused the steamer to get out of the regular 
channel and her stern to collide with the pierhead, damaging her stern 
and breaking her propeller wheel. 

The tug contends that the Parks was at f ault in that those in charge 
of her were incompétent, in that she negligently mismanaged her en- 
glues, in that she failed to hâve a proper lookout aft, in that she failed 
to heed and promptly answer the signais of the tug, in that she failed 
to properly work her engines in accordance with the signais of the tug, 
and in that she failed timely to work her engines ahead before strik- 
ing the pier. 

It is apparent from the record that during thèse varions maneuvers 
the sternway of the steamer was very slow, and also that after the 
steamer was in position, and during the entire time when there could 
hâve been any danger of collision with the west pier, the tug was tow- 
ing ofï to eastward at an angle of from 40 to 45 degrees. 

The captain of the Parks was familiar with the harbor at Lorain. 
The method of taking the Parks into port stern first, dragging her bow 
anchor, was usual and proper. There was no spécial agreement or in- 
struction which varied or altered the respective duties ordinarily rest- 
ing upon a single tug and tow jointly participating in the enterprise of 
towing the steamer into port. This is made plain by the testimony of 
Capt. Montgomery of the Parks. 

The officers of the Parks regulated the number of anchors she was 
to hâve down, determined the place at which the anchor was let go, 
regulated the length of the anchor chain ; and, while the tug gave some 
signais to back or go ahead on the steamer's engine, it was the steam- 
er's officers who regulated the rate of speed at which the engines were 
worked. The steamer's officers also had complète control of the rud- 
der of the Parks. 

[1] An engagement to tow does not impose either an obligation to 
insure or the liability of common carriers. The burden is always upon 
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him who allèges the breach of such a contract to show either that there 
has been no attempt at performance or that there has been négligence 
or unskillfulness to his injury in the performance. Unlike the case 
of common carriers, damage sustained by the tow does not ordinarily 
raise a presumption that the tug has been in fault. The contract re- 
quires no more than that he who undertakes to tow shall carry ont his 
undertaking with that degree of caution and skill which prudent navi- 
gators usually employ in similar cases. The J. P. Donaldson, 167 U. 
S. 599, 603, 17 Sup. Ct. 951, 42 I,. Ed. 292 ; The Webb, 14 Wall. 406, 
414, 20 L. Ed. 774; The Burhngton, 137 U. S. 386, 391, 11 Sup. Ct. 
138, 34 L. Ed. 731 ; The h. P. Dayton, 120 U. S. 337, 351, 7 Sup. Ct. 
568, 30 L. Ed. 669. 

[2] It is plain that preceding the accident, and at the time of the 
accident, the officers and crews of both vessels jointly participated in 
their control and management. In such a case each party is responsi- 
ble for his own négligence. If, by the négligence of the tug, the tow is 
drawn off her course, the tug is responsible. If, by the négligence of 
the vessel, she sheers out of her course, she is alone liable. It is a case 
where both participate in the movements of the tow and both are con- 
cerned in its direction. The Frank Mofïat, Fed. Cas. No. 5,060. 

[3] It is significant that the captain of the Parks testified that the 
tug got the Parks into a position that was ail right for making the 
pier. Neither he nor any member of his crew makes any criticism of 
the tug's navigation beyond the fact that the collision itself did occur. 
It is claimed by the crew of the Parks that for an interval of some 20 
to 25 minutes the engines of the Parks were not working. That this 
interval preceded the striking of the Parks against the pier. 

As the steamer's stern on the first two attempts had gone to lee- 
ward, the tug might properly hâve desired to get her stern to windward, 
so as to be able to pull the steamer's stern, in order to get her headed 
into the harbor. ' 

At the time that the position was reached outside of the west pier, 
the steamer's stern was still, according to the Parks' witnesses, from 
130 to 500 f eet from the pier. The sternway of the steamer could only 
be checked or stopped by the engines of the steamer herself . The tug 
could only pull astern, or to one side or the other. Her pulling could 
give the steamer sternway but could not check it. There is no claim, 
however, that the tug did give the steamer any excessive sternway. It 
appears that, immediately preceding the collision, the tug was pulling 
ofï to starboard at an angle of some 45 degrees, and doing ail it could 
to bring the Parks' stern properly into the harbor entrance. As the 
stern of the Parks approached the west pier, the second ofïicer of the 
Parks was stationed aft, in a position where he could at ail times see 
the west pier, the lighthouse on the end of the pier, and accurately 
judge the distance between the Parks and the pier. Of ail the persons 
concerned in this maneuver he was in the best position to accurately 
locate the position of the pier ,and of the course of the steamer as she 
approached the harbor entrance. It is significant that he was not called 
upon to testify. Nor is his absence in any manner explained or ac- 
counted for, either in the record or the argument of counsel. It is 
also vcry plain from the record that this officer, stationed aft on the 
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Parles, did not maintain a proper lookout. The second mate of the 
Parks was at fault in failing to see and anticipate the danger and use 
the means at his disposai to avoid it. The sternway of the steamer 
was slow, and it would only hâve taken a few turns of her propeller 
to hâve stopped it. The chief engineer of the steamer admits that the 
Parks' engines were worked ahead only 10 or 15 seconds before the 
collision, so it matters not whether the steamer promptly obeyed the 
signal of the tug to go ahead, or whether it did not, in view of the fact 
of the plain lack of diligence and skill on behalf of the second officer 
of the Parks. 

I am not impressed with the contention that the tug could hâve done 
more than she did do to prevent the striking of the Parks. Ail of the 
probabilities of the case, coupled with the fact that the second mate 
was not called upon to testify, indicate that this accident happened by 
reason of this second mate's inattention to duty. 

Accordingly the libel will be dismissed. 



SHEELER V. ALEXANDER et aL 

(District Court, N. D. Ohio, E. D. October 3, 1913.) 

(No. 132.) 

ji Courts (§ 353*) — Procédure — Pétition for Reheamno. 

The procédure for a rehearing after an interlocutory decree In an iii- 
fringement suit, on the grouud of newly discovered évidence, uiider tlie 
new equity rules (198 Fed. xix; 115 C. 0. A. six), may properly be by 
pétition. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. § 933"; Dec. Dig. i 
358.*] 

2. Sqtjity (§ 392*) — Rehearino — Newly Discovered Evidence. 

To entitle a défendant to a rehearirig on the ground of newly discov- 
ered évidence it must be shown : (1) That he exercised due and reasona- 
ble diligence before the hearing to procure the évidence sought to be intro- 
duced ; and (2) that the nevs' évidence is niaterial in determining the is- 
sues raised by the pleadings and is probably true, and on such questions 
counter affldavits may be received. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 834-851 ; Dec. Dig. 
i 392.*] 

3. jEquity (§ 392*) — Pétition for Rehearino — Procédure. 

A pétition for rehearing after an Interlocutory decree In an equity suit 
from which no appeal bas been taken, on the ground of newly discovered 
évidence, should set forth the évidence as far as possible, and lu any event 
should be accompanied by affidavits setting it eut fully, and an order to 
show cause should then be served on the adverse party. If the applica- 
tion is granted the petitioner should then file a supplemental bill or an- 
swer, as the case may be. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 834-851; Dec. 
Dig. § 392.*] 

In Equity. Suit by Harvey Sheeler against G. W. Alexander and 
Orion Alexander, partners as G. W. Alexander & Son, and the Lake 
Shore Sawmill & Lum ber Company. On motion by complainant to 

•yor other cases see aajua topic & t numbbb in Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexe» 
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strike defendant's pétition for rehearing from the files. Motion over- 
ruled. 

Wing, Myler & Turaey, of Cleveland, Ohio, for plaintifF. 
Reed, Russell & Eichelberger, Carpenter, Young & Stocker, and 
Hull & Smith, ail of Cleveland, Ohio, for défendants. 

DAY, District Judge. The défendants hâve filed a pétition for a 

rehearing, praying in part that the decree for infringement against 
them be set aside, pending the hearing. 

This pétition for a rehearing is sworn to, and is accompanied by 
affidavits setting forth certain newly discovered évidences relied upon 
by the défendants. 

[ 1 ] To this pétition for a rehearing the complainant has filed a mo- 
tion to strike the pétition from the files, for the reason that the péti- 
tion is not in accordance with the rules of practice in equity, on the 
ground that there is nevi^ly discovered évidence ; and, inasmuch as the 
petitioner asks that the decree be set aside instead of praying for leave 
to file a bill of review, or a bill in the nature of a bill of review, the 
motion raises the question whether or not the proper procédure has 
been taken in the filing of this pétition for a rehearing, in view of 
the adoption of the new equity rule by the Suprême Court of the 
United States. Equity rule 69 provides: 

"Every pétition for a rehearing shall contain the spécial matter or cause 
on which such rehearing is applied for, shall be signed by counsel and the 
facts therein stated, if not apparent on the record, shall be verifled by the 
oath of the party or by some other person." 

Rule 18 (198 Fed. xxiii, 115 C. C. A. xxiii) provides: 

"TJnless otherwise prescribed by statute or thèse rules the technical forms 
of pleading in eauity are abolished." 

And rule 19 (198 Fed. xxiii, 115 C. C. A. xxiii) provides, in part: 

"The court, at every stage of the proceeding, must disregard any error oi 
defeet in the proceedings which does not affect the substantial rigiits of the 
parties." 

Rule 34 (198 Fed. xxviii, 115 C. C. A. xxviii) provides for the filing 
of supplemental pleadings in the cause. 

Rule 46 (198 Fed. xxxi, 115 C. C. A. xxxi) provides in part: 

"In ail trials in equity the testimony of witnesses shall be taken orally in 
open court, except otherwise provided by statute or thèse rules." 

It would seem to be the spirit of thèse new equity rules that they 
were drawn by the Suprême Court with the intent of leaving the judge 
free to adjust matters in the interests of substantial justice, as he 
sees it, unhampered by précèdent and by technical définitions and dis- 
tinctions. So the important question to décide is as to the fairest and 
best method of raising the questions to be decided on a pétition for a 
rehearing. 

It is apparent that the présent pétition for a rehearing is based 
largely on the ground of newly discovered évidence. That such a 
proceeding is a proper one is recognized by the courts. The conten- 
tion ra'sed by counsel for the complainant is supported by the caSe of 
211 F.— 35 
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Baker v. Whiting, 1 Story, 218, Fed. Cas. No. 786. In this case a 
pétition was presented by the défendant after an interlocutory decree 
asking for a rehearing and for leave to introduce newly discovered 
évidence in the cause. The court, after a full investigation of the eq- 
uity practice of England and the United States, which existed at that 
time, held that, where a rehearing is sought on the ground of newly 
discovered évidence, after an interlocutory decree, the court might grant 
the rehearing upon the filing of a supplemental bill, if the évidence 
was of such a nature or character as to entitle the party to relief, upon 
a bill of review, after the enrollment of a final decree, or on a supple- 
mental bill in the nature of a bill of review, where there had been 
no enrollment, but not otherwise. 

A like pétition was later filed in Jenkins v. Eldredge, 3 Story, 299, 
Fed. Cas. No. 7,267, in which the court said : 

"The présent application. If maintainable at ail, should properly, in its 
prayer, be for leave to file a supplemental bill, to bring forward the new évi- 
dence, and for a rehearing of the cause at the time when the supplemental 
bill should also be ready for a hearing." 

This practice is recognized as the correct practice in Gillette v. Bâtes 
Refrigerating Co. (C. C.) 12 Fed. 108; Deitsch v. Staub, 115 Fed. 309, 
317, 53 C. C. A. 137; Foster's Fédéral Practice (3d Ed.) § 352, p. 
783 ; Walker on Patents (4th Ed.) § 647, p. 501 ; Daniell's Chancery 
Practice, 1537. 

[2] It is well established that in order to entitle the défendant to a 
rehearing two questions are principally involved : First. Hâve they 
shown that they exercised due and reasonable diligence before the 
hearing in procuring the évidence now sought to be introduced ? Pitts- 
burgh Réduction Co. v. Cowles Co. (C. C.) 64 Fed. 125 ; Moneyweight 
Scale Co. v. Toledo, 199 Fed. 905, 118 C. C. A. 235; Australian Knit- 
ting Co. V. Wright's Health Underwear, 121 Fed. 1017, 56 C. C. A. 
678. Secondly. That the new évidence sought to be introduced is ma- 
terial in determining the issues raised by the pleadings, and is probably 
true. Section 647, Walker on Patents ; Munson v. New York (C. C.) 
11 Fed. 72; New York Sugar Co. v. American Co. (C. C.) 35 Fed. 
212 ; Bâtes on Fed. Procédure, vol. 2 ; section 683, Foster's Fed. Prac- 
tice (3d Ed.) § 352. 

Inasmuch as the pétition for a rehearing is not an ex parte proceed- 
ing, counter affidavits may be received by the court in order that the 
court may be fully advised as to whether or not due diligence was 
indulged in by the petitioning party, and whether or not the évidence 
sought to be introduced was material. Walker on Patents, § 647; 
Simpkins, A Fédéral Suit in Equity, p. 623; Blandy v. Griffith, Fed. 
Cas. No. 1,530; Albany Steam Trap Co. v. Felthousen (C. C.) 26 
Fed. 318; Celluloid Mfg. Co. v. American Zylonite Co. (C. C.) 27 
Fed. 750; Munson v. New York (C. C.) 11 Fed. 72; New York Sugar 
Co. V. American Co. (C. C.) 35 Fed. 212. 

[3] While the cases are not fully in accord as to the proper procé- 
dure to be foUowed when an application is made for a rehearing on 
account of newly discovered évidence, it is apparent from the déci- 
sions that if a decree bas been entered in the lower courts, and an ap- 
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peal has been taken theref rom to the Circuit Court of Appeals, so that 
the Appellate Court has jurisdiction, the proper proceeding is for the 
petitioner to file a pétition duly verified and addressed to the Appel- 
late Court, and praying for leave to file in the lower court a supple- 
mental bill in the nature of a bill of review. In re Gamewell, 73 Fed, 
908, 20 C. C. A. 111; Westinghouse Co. v. Stanley, 138 Fed. 823, 
'71 C. C. A. 189; Bliss v. Reed, 106 Fed. 318, 45 C. C. A. 304; Boston 
Raiiway Co. v. Bemis Co., 98 Fed. 121, 38 C. C. A. 661. 

In the case of Willimantic Linen Co. v. Clark Thread Co.' (C. C.) 24 
Fed. 799, the court held : 

"The court has power to open the same and allow a new défense on motion, 
and without the formality of a bill of review." 

In this case there was an interlocutory decree and no final decree 
The court further stated that any such an — 

"application * • * for a rehearing, on the ground of newly dlscovered 
évidence • ♦ • must be supported by the same sort of proof as the court 
requires In order to give party relief upon a bill of review, or a supplementa' 
bill in the nature of a bill of review, after a final decree." 

Inasmuch as rehearings are granted only upon such grounds as woulc' 
authorize a new trial in an action at law, that is, for newly discovered 
évidence, or errors of law apparent upon the record, it would seem 
to be a proper course of procédure in the filing of a pétition for a 
rehearing where only an interlocutory decree has been entered, and 
there has been no appeal taken to the Circuit Court of Appeals, for 
the party seeking a rehearing to file its pétition with the clerk of the 
court, and if he relies upon newly discovered évidence, he should set 
forth this évidence in the bill as far as possible in the pétition for 
rehearing, and, in any event, in affidavits filed with the pétition for 
rehearing and accompanying it. After filing this pétition for a re- 
hearing and the affidavits, he should then obtain an order upon the 
adverse party to show cause at some later date why his prayer for a 
reiiearing should not be granted. The adverse party may then answer 
the pétition for a rehearing, and upon the pétition and answer the ap- 
pHcation may be heard. If the application for a rehearing is granted, 
then the petitioning party would be required to file either a supple- 
mental bill or answer, as the case might be, in order that the hearing 
might be had on the original bill^and answer and on the supplemental 
pleadings. 

The pétition for a reh«nring which is sought to be stricken f rom the 
files seems to fully and fairly comply with this requirement, and the 
accompanying affidavits to fully set forth the évidence relied upon. 

The motion to strike from the files will accordingly be overruled. 
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UNITED STATES v. GRONIOH. 

(District Court, W. D. Washington, S. D. February 24, 1914.) 

No. 7. 

L Courts (§ 271*) — 'Natuealization — Ceetificate — Oancellation — Jusis- 
DiCTioN — "Réside." 

Judicial Code (March 3, 1911, c. 231, 36 Stat. 1101 [U. S. Comp. St. 
Supp. 1911, p. 150]) § 51, provides that with certain exceptions no person 
shall be arrested in one district for trial in another In any civil action 
before a district court, and with certain exceptions that no civil suit 
shall be brought in any district court against any person by any original 
process or proceeding in any other district than that whereof he is an 
inhabitant, but where jurisdlction is founded only on diversity of citizen- 
ship, suit shall be brought only in the district of the résidence of either 
plaintifC or défendant Section 52 déclares that when a state contains more 
than one district, every suit not of a local nature, in the district court, 
against a single défendant, inhabitant of such state, must be brought In 
the district where he résides. Act June 29, 1906, c. 8592, § 15, 34 Stat. 
601 (U. S. Comp. St. Supp. 1911, p. 537) provides for the institution of 
proceedlngs to caacel citizenship certlflcates fraudulently or iUegally pro- 
cured to be brought in the district of citizen's last résidence. Held, that 
the Word "réside" as used In section 15, whether requiring a domicile 
or mère abode, contemplâtes at least a cholce on the part of the nat- 
uralized citizen, to wit, a voluntary sojourning on his part; and hence 
a fédéral court of a district In whlch a naturallzed citizen was incarcer- 
ated in a fédéral penltentlary, other than that in which he had pre- 
vlously resided, had no jurisdlction to cancel his certificate of naturaliza^ 
tion. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 810 ; Dec. Dig. | 
271.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6147-6150; 
vol. 8, p. 7787.] 

2. COUETS (§ 270*) FEDERAL COUKTS "INHABITANT" "RESIDENT" "CITI- 
ZEN." 

The words "Inhabitant," "résident," and "citizen," as used in Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1101 [U. S. Comp. St. Supp. 1911, 
p. 150]) i§ 51, 52, speeifying the fédéral districts in whlch suits may be 
instltuted in fédéral courts, contemplate the same condition, and ail in- 
clude the idea of domicile. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 810 ; Dec. Dig. % 
270.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3594-3G04; 
vol. 8, p. 7687 ; vol. 7, pp. 6161-6166 ; vol. 8, p. 7788 ; vol. 2, pp. 1164- 
1174 ; vol. 8, pp. 7602, 7603.] 

In Equity. Pétition by the United States against Jake Gronich, te 
set aside and cancel a certificate of citizenship. Dismissed. 

Clay Allen, U. S. Atty., of Seattle, Wash., and George P. Fishburne, 
Asst. U. S. Atty., of Tacoma, Wash. 

B. W. Coiner and Grant A. Dentier, both of Tacoma, Wash., for 
respondent. 

CUSHMAN, District Judge. The United States pétitions that the 
vyrder of the probate court of the state of Ohio, for Mahoning county, 
made October 29, 1904, admitting respondent to citizenship, be va- 

•For other cases see Bame topio & i nvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cated, and the certificate of citizenship issued therefrom be canceled. 
The petitioner allèges, as a ground therefor, that said order and cer- 
tificates were secured by respondent through fraud. The respondent 
appears specially and objects to the court's exercising jurisdiction on 
the ground that he is not a résident or citizen of the Western district 
of Washington. The petitioner demurs generally to the pîea to the 
jurisdiction. No question is made, upon either side, concerning the 
procédure, but both seek a détermination upon the merits of the ob- 
jection. 

Respondent's plea discloses that, prior to July 15, 1912, he became 
domiciled in, and a permanent résident of, the city of Portland, in the 
State and district of Oregon, which domicile and résidence he has 
never voluntarily relinquished or abandoned ; that since said date he 
has been forcibly, and against his will, confined in the United States 
penitentiary in the Western district of Washington. While so con- 
fined, the process in this suit was served upon him in such prison. 
Upon the hearing it was admitted that respondent was sentenced to 
be imprisoned for the term of five years. 

[1] Section 51 of the Judicial Code provides: 

"Except as provided in the five succeedlng sections, no person shall be ar- 
rested in one district for trial In another, in auy civil action before a dis- 
trict court; and, except as provided in the six succeedlng sections, no civil 
suit shall be brought in any district court against any person by any original 
process or proceeding in any other district than that whereof he Is an in- 
habitant ; but where the jurisdiction is founded only on the fact that the ac- 
tion is between citlzens of différent states, suit shall be brought only In the 
district of the résidence of either the plaintiff or the défendant" 

Section 52 in part provides : 

"When a state contalus more than one district, every suit not of a local na- 
ture, in the district court thereof, against a single défendant, inhabitant of 
such State, must be brought in the district where he résides. * • • " 

Section 15 of the act of June 29, 1906 (1909 Supp. Fed. Stat. Ann. 
p. 373), in part, provides : 

"That it shall be the duty of the United States district attorneys for the 
respective districts, upon atBdavit showing good cause therefor, to instltute 
proceedings in any court havlng jurisdiction to naturallze aliens In the judi- 
cial district in which the naturalized citizen may réside at the tlme of brlng- 
ing the suit, for the purpose of setting aslde and cancellng the certificate of 
citizenship on the ground of fraud or on the ground that such certificate of 
citizenship was illegally procured. In any such proceedings the party hold- 
ing the certificate of citizenship alleged to bave been fraudulently or ille- 
gally procured shall bave slxty days Personal notice in which to make answer 
to the pétition of the United States ; and if the holder of such certificate be 
absent from the United States or from the district in which he last had his 
résidence, such notice shall be given by publication In the manner provided 
for the service of summons by publication or upon absentées by the laws o* 
the State or the place where such suit is brought. If any alien who shal) 
hâve secured a certificate of citizenship under the provisions of this act shall, 
wlthiu five years after the issuance of such certificate, return to the coun- 
try of his nativity, or go to any other forelgn country, and take permanent 
résidence thereln, it shall be considered prima facle évidence of a lack of in- 
tention on the part of such alien to become a permanent citizen of the United 
States at the time of filing his application for citizenship, and, in the absence 
of countervailing évidence, it shall be sufflcient in the proper proceeding ta 
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authorize the cancellation of ttis certlflcate of cltizenshlp as frandulent, and 
the diplomatie and consular officers of the United States in foreigu countries 
sliall from time. to time, through the Department of State, furnish the Depart- 
ment of Justice wlth the names of those within thelr respective jurisdictlons 
who hâve such certlficates of cltlzenship and who hâve taken permanent rési- 
dence in the country of thelr nativity, or In any other forelgn counu'y, and 
such statements, duly certified, shall be admissible in évidence in ail courts in 
proeeedings to cancel certlficates of cltlzenship." 

No intention is shown by the latter section to make a différent pro- 
vision, as to the place of trial, than that made by sections 51 and 52, 
or that the word "réside," in section 15, was used to designate any dif- 
férent condition than when it is used in section 52, or when the word 
"inhabitant" is used in section 51. 

Contrasting the expression "may réside at the time of bringing the 
suit" with "permanent citizen" and "permanent résidence," ail occur- 
ring in section 15, it is argued that, in using the first expression, some- 
thing more fleeting and ephermeral is contemplated than by the use of 
the word "inhabitant" in section 51, or "résident" in section 52. The 
argument is not convincing. In the first place, no reason appears for 
making any such distinction. Further, from an examination of sec- 
tion 15 it would seem that the provision authorizing cancellation pro- 
eeedings "in the judicial district in which the naturalized citizen may 
réside at the time of bringing suit" was inserted in order to expressly 
adopt for this spécial proceeding the gênerai rule, made by section SI, 
in order to plainly show that it was not required or contemplated that 
the suit for cancellation should be brought in the court where the alien 
had been naturalized, and from which jurisdiction he might hâve re- 
moved, thus showing that the convenience of the défendant was more 
considered than comity for the court which naturalized him. 

The provision fixing the venue at the résidence of the naturalized 
citizen may hâve, also, been inserted to make clear the avoidance of the 
rule laid down in Re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. 
Ed. 1211, and since its rendition, foUowed in many cases, to the effect 
that the gênerai statute (section 51, supra), providing that suit shall 
not be brought in any other district than that whereof défendant is a 
résident, does not apply to suits in exclusive fédéral jurisdiction. 

[2] "Inhabitant," "résident," and "citizen" contemplate the same 
condition in thèse acts, and ail include the idea of "domicile." The 
reason for the use of the word "citizen," as applied to the state, and 
"résident" and "inhabitant," as applied to the judicial district, loeing 
plainly pointed out in Shaw v. Quincy Min. Co., 145 U. S. 444, 12 Sup. 
Ct. 935, 36 U Ed. 768; In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 
37 L. Ed. 1211, supra; Galveston, etc., Ry. Co. v. Gonzales, 151 U. S. 
496, 14 Sup. Ct. 401, 38 L. Ed. 248 (both majority and dissenting opin- 
ions). But, whether the word "réside," as used in section 15, be taken 
to require a domicile, or merely an abode, it contemplâtes choice upon 
the part of the naturalized citizen, a voluntary sojourning upon his 
part, and can in no sensé be held to apply to an imprisoned cotivict, 
who is incarcerated wholly without his consent, or choice. Am. Surety 
Co. V. Cosgrove, 40 Mise. Rep. 262, 81 N. Y. Supp. 945, 946; Grant 
V. Dalliber, 11 Conn. 234. 
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It being apparent that the provision in section 15 — for bringing suit 
where a naturalized alien résides at the time of bringing the suit — ■ 
is for his convenience, it is clear that it would be more for the ad- 
vantage of the prisoner that such a cause should be tried at his dom- 
icile, where, presumably, his f riends and witnesses réside, than within 
the jurisdiction of his incarcération, where he would, in such a case 
as the présent, imprisoned away from his domicile, be presumed to 
be among strangers. Défendant is held in this jurisdiction by process 
of the court, not by reason of, but against his will. No good reason 
would therefore appear — even in the absence of a statute — ^to except 
such a person from the gênerai rule applicable to litigants, coming 
within a court's jurisdiction, exempting them from civil suit, while 
within such jurisdiction in answer to the court's process. Kaufman 
V. Garner (C. C.) 173 Fed. 550 ; U. S. v. Bridgman, 24 Fed. Cas. page 
1230, No. 14,645 ; 32 Cyc. 494. 

At times in the past it has been decided, under the poor laws, that 
incarcération in prisons or insane asylums would form an interrup- 
tion of that continuity of résidence requisite to the confined person's 
acquisition of a légal settlement by résidence in a poor district (30 
Cyc. 1094 [B] & [C|); but the contention never appears to hâve been 
made that such incarcération would deprive the detained person of the 
settlement or résidence he had theretofore gained, much less force 
upon and give him a settlement or résidence in the jurisdiction where 
imprisoned. 

An order of dismissal will be entered. 



In re BABJAK. 

pistrict Court, W. D. Pennsylvanla. February 18, 1914.) 

No. 10,253. 

Time (§ 9*) — Exclusion of Last Day. 

Naturalizatlon Law (Act June 29, 1906, c. S592, 34 Stat. 596 [U. S. Comp. 
St. Supp. 1911, p. 529]) § 4, provides that, not less than two, nor more 
than seven, years after an alien has made his déclaration of intention, 
he shall make and file a pétition in writing for naturalizatlon. Held that 
the day of the date of the déclaration should be excluded in Computing 
the seven-year period, and hence a pétition for naturalizatlon filed on 
the seventh anniversary of that date was in time. 

[Ed. Note.— For other cases, see Time, Cent Dlg. §§ 11-S2 ; Dec. Dig. 
§ 9.*] 

Application of Janos Babjak for citizenship. Objection to pétition 
overruled. 

W. M. Ragsdale, Chief Naturalizatlon Examiner, of Pittsburgh, 
Pa., for the United States. 

ORR, District Judge. The question raised in this case is whether 
or not this court can issue a certificate of naturalizatlon to the peti- 

*Far otber cases see same topic & i ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tioner because his pétition was filed on October 6, 1913, and is sup- 
ported by a déclaration of intention made October 6, 1906. The nat- 
uralization examiner suggests that more than seven years elapsed be- 
tween the filing of the déclaration of intention and the filing of the 
pétition for naturalization, and that theref ore, under the second para- 
graph of section 4 of the Naturalization Law of June 29, 1906, this 
court is without jurisdiction to entertain the pétition. The material 
part of that paragraph is as follows: 

"Not less than two years nor more than seven years after he has made such 
déclaration of intention he shall make and flle, in duplicate, a pétition in 
writing" 

— ^being the pétition for naturalization. The court has bef ore it, there- 
fore, the question as to the computation of time in view of the provi- 
sions and purposes of the act of Congress. 

An examination of numerous décisions relating to computations of 
time leads to a conclusion that there is no fixed rule. In Grifhth et 
al. V. Bogert et- al., 59 U. S. 158, 163 (15 L. Ed. 307), Mr. Justice 
Grier, in delivering the opinion considering the subject, uses this lan- 
guage : 

"It would be tedious and unprofitable to attempt a review of tlie very 
numerous modem décisions, or to lay down any rules applicable to ail cases. 
Every case must dépend on its own circumstauces. Wliere the construction 
of the language of a statute is doubtful, courts wlll always prefer that whlch 
will conflrm rather than destroy any bona fide transaction or title. Tlie in- 
tention and poliey of the enaetment should be sought for and carrled out. 
Courts should never indulge in nice grammatical criticism of prépositions or 
conjunctions, in order to destroy riglits honestly acquired." 

That language is approved by the Suprême Court speaking by the 
learned Chief Justice FuHer in Taylor v. Brown, .147 U. S. 640, 645, 
13 Sup. Ct. 549, 37 L,. Ed. 313. The learned Chief Justice uses this 
language (147 U. S. page 644, 13 Sup. Ct. 549, 551 [27 h. Ed. 313]): 

"While It Is désirable tliat there should be a fixed and certain nile upon 
this suliject, it must be conceded that the rule whieh excUides the terminus a 
quo is not absolute, but that it may be included when necessary to give effect 
to the obvions intention." 

Turning to the Naturalization Act, we find that it is intended by 
Congress to confer upon aliens vvho are eligible the great privilège of 
citizenship. The steps to be taken by the alien are to be taken in the 
courts. His déclaration is to be made bef ore a clerk of the court; his 
pétition is to be presented to the court ; his pétition is to be supported 
by proper testimony; and judicial action is necessary to complète the 
act of naturalization. The varions steps in the proceeding are pre- 
scribed for the benefit of the applicant. There is a grant to him of a 
privilège. Tv^ro years after he has declared his intention of becoming 
a citizen, he has a right to présent his pétition for citizenship. If he 
believes that the five years within which he may présent his pétition 
will not expire until the seventh anniversary of his making his déc- 
laration of intention — in other words, that the seven years prescribed 
by the act will not expire until after the seventh anniversary of the 
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time of making his formai déclaration — should the court by a gram- 
matical criticism destroy his privilège? 

Taking the words, "not less than two years," and the words, "nor 
more than seven years," in conjunction with the word "after," we see 
at once that there must be a différent method of computation adopted. 
We find the statement made by Mr. Justice Story in Arnold v. United 
States, 13 U. S. (9 Cranch) 104, 119 (3 L. Ed. 671) that "it is a gênerai 
rule that where the computation is to be made from an act done, the 
day on which the act is done is to be included." He was considering 
an act of Congress which provided for certain duties "from and- after 
the passage of this act." Other cases could be cited to the same effect 
construing acts of Congress where similar language bas been used. 
There is no reason why Congress did not intend by the language "not 
less than two years" to include the date in which the déclaration of 
intention was made. At that time the first step to acquire the priv- 
ilège granted by Congress has been taken, and we feel that in this 
respect it is in the interest of justice, and within the intent of Con- 
gress, that the terminus a quo with respect to the period of two years 
should be included, and therefore the pétition may be filed on the sec- 
ond anniversary at the earliest. If, however, the terminus a quo is to 
be included in Computing the period of seven years, then the seven 
years would elapse the day before the seventh anniversary, and a péti- 
tion filed on the seventh anniversary would be too late because more 
than seven years would hâve elapsed. The distinction should be made 
between the computation of the time within which a right may begin 
and the computation of the time within which a right shall end. The 
method of arriving at the computation is to be in the interest of the 
person affected by it. The United States is the interested party in 
législation with respect to duties, and therefore it is well that the ter- 
minus a quo should be included. 

In Griffith v. Bogert, supra, there was under considération a law of 
Missouri which allowed lands of a deceased debtor to be sold under 
exécution, but prohibited it from being done until after the expiration 
of 15 months from the date of the administration upon his estate. 
Letters of administration were dated on the Ist of November, 1819, 
and a sale took place on the Ist of May, 1821. It was held that the 
sale was valid. There the terminus a quo was included. That was 
the earliest date at which the right to sell arose. 

In Taylor v. Brown, supra, there was under considération a section 
of the act forbidding the aliénation of public lands acquired by an 
Indian, which provided that lands so acquired should remain inaliéna- 
ble for a period of five years from the date the patent issued therefor. 
The patent was issued June 15, 1880. The deed was made and re- 
corded June 15, 1885. The court sustained the deed and included the 
terminus a quo. 

Taking up the limitation as to when the right to file the pétition 
would expire, we are constrained to believe that the terminus a quo 
should be excluded. 

In re Martin (D. C.) 4 Fed. 208, Judge Acheson had under consid- 
ération the computation of time in the considération of the mechan- 
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ic's lien law of Pennsylvania, which provided for a lien for six months 
after the work shall be completed, but further provided that: 

"Such lien shall not continue longer tlian the said period of six months, un- 
less a clalm be filed as aforesaid, at or before the expiration ot the same 
period." 

He held that where the last work had been done on October 5, 1874, 
and the claim filed April 5, 1875, that the lien was not lost. He uses 
the f ollowing language : 

"This construction of the mechanic's lien law is in accord with ail the later 
authorities upon the vexed question of the computation of time. Cromelien 
V. Brink, 29 Pa. 524. Thus it was decided in Green's Appeal, C Watts & S. 
[Pa.] 327, that under the act of the twenty-slxth of Mareh, 1827, the five years 
from the day of the entry of a judgment within which it must be revived by 
scire facias are exclusive of the day on which the judgment was entered. And 
in Menges v. Frick, 73 Pa. 137 [13 Am. Rep. 731], It was held that where a 
debt was due October 6, 1862, suit brought October 6, 1868, was in time to es- 
cape the bar of the statute of limitations. 'Time is to be computed exclud- 
ing the day on which the act Is done from which the count is made' is the 
rule as expressed in Brisben v. Wilson, 60 Pa. 452." 

While there is no fixed rule for the inclusion or exclusion of the 
terminus a quo in the computation of time, there does seem to be the 
view that the dies quo shall be either included or excluded, as the case 
may be, in order to préserve some right which otherwise would be 
destroyed. Applying this rule to the case before us, we believe that 
the day of the date of the déclaration should be excluded in Computing 
the seven years, and that, inasmuch as the pétition was filed upon the 
seventh anniversary of that date, it should be received by the court. 



THE ATLANTIC CITT. 

(District Court, D. Maryland. January 30, 1914.) 

Shippinq (§ 84*) — LiABiLiTY OF Vessel foe Injuey to Stevedorb — Defective 
Appliance. 

Libelant, whlle working as a longshoreman in unloading a vessel, was 
Injured by the breaking of a rope sling used to hoist bags of nitrate from 
the hold, which caused the load to fall on libelant. The sling was fur- 
nished by the ship, and the évidence tended to show that the rope was new 
and of sufllcient size and strength, If sound, but, when produced in court 
by respondent, there was an obvlous defect near where it broke, and there 
was no évidence that it had been inspected or that It was not defective at 
the place where it broke. Held that, in the absence of such évidence, the 
shlp was llable for the Injury. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dig. §§ 342, 349-351; 
Dec. Dig. § 84.*] 

In Admiralty. Suit by William L. Evans against the steamship At- 
lantic City. Decree for libelant. 

Arthur D. Poster and Daniel B. Chambers, both of Baltimore, Md., 
for libelant. 

Harry N. Abercrombie and Jacob France, both of Baltimore, Md , 
for respondent. 

•For other cases see same topic & § numbkk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ROSE, District Judge. While the libelant was employed as long- 
shoreman, he received the injuries for which in this case he sues He 
was helping to unload a cargo of nitrate. He was working in the hold. 
The nitrate was in bags. Each bag and its contents weighed about 200 
pounds. The longshoremen placed eight of thèse bags on a rope sling 
spread out on the floor of the hold under the hatch. The rope ends 
of the slings were then hooked over the falls. At a signal the sling and 
its contents were hoisted by steam power controUed by the winchman. 
There is no dispute as to the immédiate cause of the accident. A 
rope of the sling broke while a load was going up. It and the eight 
bags in it fell on the libelant. The sling was furnished by the ship. 
The unloading of the nitrate had begun about 1 p. m. on the day pre- 
ceding the accident. The libelant and the gang to which he belonged 
were on that day, which was April 18th, working in No. 4 hatch. On 
the morning of the 19th they were transferred to the bunker hatch. A 
number of them hâve been examined as witnesses for the libelant. 
They agrée that they took with them to the bunker hatch the same 
slings which they had been using at No. 4. Thèse slings appeared to 
them to bave been new when, on the 18th, they were first put in use. 
They ail thought that the rope of which the slings were made was small- 
er than those who had had previous expérience in such work thought 
was usual. 

The libelant himself had never been employed where slings were 
used. Although a man of mature years, he had worked as a stevedore 
for only six months. It so happened that he had always previously 
been employed in vessels and on cargoes in which another method of 
discharge had been used. The mate of the ship had been examined by 
déposition. He had testified that, when the longshoremen's gang had 
moved to the bunker hatch, he had been asked for more slings. He at 
once ordered new rope. When it arrived, the boatswain made the 
needed slings. They were put in use at 9 o'clock of the morning of the 
accident. It happened about ten minutes before noon. If he was ac- 
curate in this respect, the sling which broke had been in use about 
three hours. Immediately after the accident, according to his account, 
he went down into the hold. The stevedores said he did not go but 
sent a sailor. In any event, the sling at once was taken into his posses- 
sion. What he identified as this sling was produced in court. Libel- 
ant's witnesses ail say that it was made of larger rope than the one 
which was actually used and which in f act broke. Most of them seem 
to think that the différence in size was not great. The witnesses for 
the ship prove that it was usual to use for the purpose either 2% or 3 
inch rope; that such rope was strong enough to hoist with safety 
several times as much weight as was put on the sling in question, The 
sling produced by the mate was of 3-inch rope. On the 18th of April 
the ship had bought a quantity of such rope. Upon its production in 
court it appeared that the rope in the sling which the mate said was 
the one which broke had, at a point some 18 inches or 2 feet from that 
at which it had broken, another visible defect in it. The ship's hus- 
liand was himself the experienced ofticer of a stevedoring company. 
He thought the defect looked as if it had been in the rope since it was 
made. The foreman of stevedores, also a witness for the ship, thought 
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it might hâve been caused by use. He, however, thought that to cause 
it would hâve required longer use than the mate said the rope had had. 
Other witnesses for the ship were of the opinion that the defect might 
conceivably hâve been caused by particular kinds of hard usage if the 
rope had been subject to such usage. There was no évidence that it 
had been. There was no testimony that the rope, before being put iii 
use, had been inspected. The boatswain who had made up the shngs 
was not produced as a witness. The ship had furnished the rope. If it 
was détective, the ship was Habîe unless the defect was latent and not 
discoverable on reasonable inspection. If it had been free from pat- 
ent defect, it would hâve been easy for the ship to prove it. At the 
close of the testimony, I intimated an opinion to that effect. The advo- 
cates for the ship asked for an adjournment to the end that they might 
endeavor to locate the boatswain and put him on the stand. The acci- 
dent had taken place more than nine months before. Where he was 
at the time of the trial was not stated, and doubtless was not at the mo- 
ment known to the ship's proctors. Nothing was said as to how long it 
would take to get him. Moreover, the issue had become too important 
and his recollection of the circumstances in ail probability too vague to 
make a statement from him on the subject now of much value. I de- 
clined, therefore, to postpone the case for the purpose of hunting him 
up. On request of the ship's proctors I did grant a two days' post- 
ponement for the purpose of having the plaintiff examined by a médical 
man of their sélection ; the libelant having already offerêd at the trial 
his own médical testimony. At the examination of the surgeon pro- 
duced by the ship, its proctors requested a further postponement to 
permit them to hâve the rope examined by experts in order that they 
might take their testimony as to the probable cause of the defect in it. 
They had had the rope in their possession or under their control ever 
since the accident. The question whether the rope was in proper con- 
dition when furnished was always a vital issue in the case. It did 
not seem reasonable or fair to the libelant to further postpone the trial 
for this purpose. 

If the libelant's witnesses are right that an unusually small rope was 
used, that circumstance would hâve explained the accident and would 
hâve made the ship liable. I think they probably are wrong and that 
the rope produced by the mate was that actually used. It ought not 
to hâve broken if it had been well made, and, according to ail the dé- 
fendants witnesses, could not. As produced in court, it appeared to be 
defective. This defect would hâve been obvions to any one who had 
made such an inspection of the rope, as the ship was bound to make 
before putting it in use. It must therefore be held liable. 

Libelant says he is about 42 or 45. He appears to be older. His 
leg was broken at a point near the knee joint. A pièce of the broken 
bone has never reunited itself . His leg bas been shortened by an inch. 
He can use it, but it is very doubtful whether he will ever be able to do 
any hard manual labor again. 

I think an allowance of $2,500 should be made. 



8TEATTON V. HUGHES 557 

STRATTON V. HUGHES. 

(District Court, D. New Jersey. March 6, 1914.) 

Pbocess (§ 120*) — Attendance to Testify — Natuee of Pboceeding — Seeviob 
OF Civil Pbocess — Pkotection. 

P. L. N. J. 1906, c. 113, p. 177, and certain supplementary and amenda- 
tory acts in addition to regulating the use of road and liighways by motor 
vehicles, constitutes tlie Oommissioner of the Department of Motor VeU- 
eies a magistrate to détermine and hear complaints, and empowers liim to 
enforce his tindings by suspending touring privilèges, revoking licenses, 
and by fine or Imprisonment, according to the particular violation. Held, 
that a hearlng before the commissioner was judicial in character and pur- 
pose, and hence a citizen of another state, having eome înto New Jersey 
to testlfy before the commissioner on such hearlng, was not subject to 
service of civil process while so in attendance, nor during a reasonable 
period for comlng and going. 

[Ed. Note.— For other cases, see Process, Cent. Dig. § 150 ; Dec. Dlg. § 
120.*] 

At Law. Action by Howard V. Stratton against David N. Hughes. 
On motion to set aside service of process. Granted. 

Harold B. Wells, of Bordentown, for plaintifï. 
Gàskill & Gaskill, of Camden, N. J., for défendant. 

RELLSTAB, District Judge. The service of the summons în this 
case was made on the défendant, a résident of Pennsylvania, while 
he was in this district attending a hearing before the Commissioner of 
Motor Vehicles of the Department of State of New Jersey, based on 
a complaint made against him by the plaintifï in this case, charging 
him with improper driving of an automobile upon the.highways in this 
State. Upon receiving such complaint, the commissioner caused to be 
served upon the défendant, by mail, a notice to appear before him in 
Trenton on a certain day. The record shows that the défendant did 
not appear on that day, but that the plaintifï did, accompanied by 
counsel and the United States marshal of this district, that the cause 
was continued to the 5th day of November, 1913, at which time both 
the défendant and the plaintifï appeared, the latter again accompanied 
by counsel and the United States marshal, and that a full hearing upon 
such complaint was had. It was at this hearing that the challenged 
service was made. 

The défendant was amenable to the state statute, entitled: 

"An act definlng motor vehicles and provldlng for the registratlon of the 
same and the llcensing of the drivers thereof ; fixing rules regulating the use 
and speed of motor vehicles ; fixing the amount of license and registratlon 
fées ; prescrlbing and regulating process and the service thereof and proceed- 
Ings for the violation of the provisions of the act and penalties for said viola- 
tions," approved April 12, 1906 (P. L. N. J. 1906, c. 113, p. 177) 

— and the several acts supplementary thereto and amendatory there- 
of, which, in addition to regulating the use of the roads and high- 
ways by motor vehicles, constitutes the commissioner a magistrate 
to hear and détermine complaints of violations of such acts, and 

•For other cases see same topio & i numeee in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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cmpowers him to enforce his finding by suspending touring privi- 
lèges, revoking licenses, and by fine or imprisonment, according to 
the particular violation found. That the commissioner was acting 
vvithin such statutory powers in citing the défendant to appear before 
him, and in proceeding to a hearing and final détermination of the said 
coniplaint, is not disputed. The defendant's appearance before the 
commissioner, in response to this summons, was not his right only, but 
his duty, and the hearing that ensued was judicial in its character and 
purpose. It is in the interest of the administration of justice, whether 
it is being conducted before a tribunal having extended, or one having 
limited, judicial powers, that the person who cornes from another state 
in response to a summons from such a tribunal, whether as a witness 
or party, be held immune from service of civil process while he is in 
attendance upon such tribunal, and for a reasonable time in coming 
and going. 32 Cyc. 492. In Roschynialski v. Haie (D. C.) 201 Fed. 
1017, 1018, the reason for such rule is stated thus: 

"It is to secure to them the right to give testimony and assistance in the 
trial of an action, unhindered by exposure to suits by reason of their prés- 
ence upon the court. ïhe rule is founded in publie policy, and is for the 
lieneflt of the court, as well as of the parties." 

And, in Mulhearn v. Press Publishing Co., 53 N. J. Law, 153, 21 
Atl. 186, 11 L. R. A. 101, it was said: 

"The reason whlch underlies the privilège of witnesses is that no one may 
be deterred from attending the place of trial and delivering his testimony by 
reason of a liability to be sued in a foreign or distant jurisdiction. * * * 

"The immunity extends to every person who in good fa'lth attends as a 
witness any place where testimony is to be taken according to the practlce of 
the courts to be used in establishing the rights of a party in any judicial pro- 
ceeding." 

The rule should be as comprehensive in its application as the reason 
ior its existence. Not the name, but the function, of the tribunal con- 
trols. If it is charged with the duty of enforcing the law, investigat- 
ing complaints of alleged violations, empowered to summon parties 
and witnesses, and to hear and détermine the issues raised by such 
complaints, it is a court within the reason and spirit of the rule, and 
therefore within its meaning. This rule has been held broad enough 
to include witnesses before commissions issued by a court (Mulhearn 
V. Press Publishing Co., 53 N. J. Law, 153, 21 Atl. 186, 11 L. R. A. 
101), référées in bankruptcy (Morrow v. U. H. Dudley & Co. [D. C] 
144 Fed. 441), in summary dispossession proceedings under a landlord 
and tenant statute (Richardson v. Smith, 74 N. J. Law, 111, 65 Atl. 
162), a party conferring with counsel pending an argument of a de- 
mur rer (Kinne v. Lant, 68 Fed. 436), witnesses coniing into a state 
for the purpose of giving dépositions before a notary, whether in pur- 
suance of an order of the court or an agreement of counsel (Roschyni- 
alski v. Haie [D. C] 201 Fed. 1017), and also witnesses before a lég- 
islative committee (32 Cyc. 493) ; and no good reason appears why 
it should not_ include the défendant while he attended such hearing. 
The, commissioner had ail the powers of a court of justice necessarv 
to hear and détermine the particular issue then before him, and the 
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défendant, as a party thereto, was immune from service of civil pro- 
cess while attending such proceeding. 

The attendance of the United States marshal before the commis- 
sioner, on both of the days referred to, is cited as indicating that the 
proceedings were instituted for the purpose of getting the défendant 
in this district, that such service might be had. It is not necessary, 
however, to give considération to this contention, as the defendant's 
right to immunity from this service is justified by the reasons given. 

The motion to set aside the service is allowed. 



In re CENTI. 

pistrict Court, W. D. Tennessee, W. D. January 20, 1914.) 

No. 101. 

Aliens (§ 62*) — Natuealizaticn — DisquALincATioN. 

An allen who for 12 or 15 years habltually vlolated the élection laws 
by votlng, with knowledge that he was not qualifled, was not attached to 
the principles of the Constitution and well disposed to the good order and 
happiness of the United States, withln Act June 29, 1906, c. 3592, § 4, 
subsec. 4, 34 Stat. 596 (U. S. Comp. St. Supp. 1911, p. 529), requlring proof 
that an appllcant for cltlzenshlp has resided contlnuously withln the 
United States for at least flve years, and withln the state or territory 
for at least one year, durlng which time he bas behaved as a man of 
good moral eharacter, attached to the principles of the Constitution of 
the United States, and well disposed to the good order and happiness 
thereof, and hence naturallzation would be denled. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 123-125; Dec. 
Dig. § 62.*] 

Pétition by Bartolomeo Centi for naturallzation. Pétition denied. 
Yandell Haun, Asst. U. S. Atty., for the United States. 

McCALIv, District Judge. On May 12, 1910, Bartolomeo Centi, an 
alien, filed in this court his déclaration of intention to be naturalized. 
The case came on to be and was heard January 10, 1914. The appli- 
cant met ail the necessary requirements to be naturalized, except by his 
own testimony he showed that he had been exercising the right of fran- 
chise for some 12 or 15 years. That he had voted regularly in national, 
state, and county élections held in Haywood county, Tenn., with the 
knowledge, for several years, that he was not a qualified voter, and 
had no right to vote. Finally, his vote was challenged, and thereupon 
he made this application for naturallzation. 

Section 4, subsec. 4, of an act to provide for a unif orm rule for the 
naturallzation of aliens, etc., approved June 29, 1905, provides that: 

"It shall be made to appear to the satisfaction of the court admittlng any 
alien to cltlzenshlp that Immedlately precedlng the date of his application he 
has resided contlnuously wlthin the United States flve years at least, and 
witliiu the state or territory where such court is at the time held one year at 
least, and that durlng that time he has behaved as a man of good moral ehar- 
acter, attached to the principles of the Constitution of the United States, and 
well disposed to the good order and happiness of the same." 

•For other cases see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezea 
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Thus it is that an alien applyïng for citizenship in the United States 
must, among other things, make it appear to the satisfaction of the 
court before which bis application is pending that, during the time he 
is required to réside in the United States before being naturalized, "he 
has behaved as a man of good moral character, attached to the prin- 
ciples of the Constitution of the United States, and well disposed to 
the good order and happiness of the same." 

The question is : Does the évidence, in substance stated above, meet 
the requirement of the law? I am unable to bring my mind to the 
conclusion that an alien, who is shown by his own testimony to hâve 
been an habituai violator of the élection law, is attached to the princi- 
ples of the Constitution of the United States, and is well disposed to 
the good order and happiness of the same. Without naturalization an 
alien can exercise and enjoy ail the privilèges and blessings of a cit- 
izen except the franchise and the right to hold office. It cannot be 
truthfully said that one is well disposed to the good order and hap- 
piness of a government whose laws he habitually and knowingly vio- 
lâtes. Voting and holding office are amongst the very highest and 
most sacred rights exercised by the citizen, and, if an alien shall exer- 
cise such rights knowing that he is not entitled so to do, it would 
seem that he is not attached to the principles of this government, in the 
sensé that I understand the term is used in the statute. 

Not only so, but if an alien disregards the laws of the government 
of which he seeks to be made a citizen, and tramples them under his 
feet, before he is naturalized, what évidence is there that he will not 
continue in the same course after naturalization? 

Unhappily too great a percentage of those who are citizens by right 
entertain very little respect for the law, and certainly this number 
should not be increased by admitting aliens to citizenship who are 
shown to hâve been habituai violators of the laws of the country dur- 
ing their five years of probation. In the very nature of things such a 
new-made citizen could entertain but slight respect for the laws and 
institutions of his adopted country. The alien who seeks the privilèges 
and blessings which citizenship in this country brings should make it 
appear to the court not only that he believes in our form of govern- 
ment, but that during his five years of probation he has made his con- 
duct substantially conform to its laws, as well. 

Entertaining thèse views, under the évidence in this case, I am con- 
strained to deny the application of Bartolomeo Centi for naturaliza- 
tion. 
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WELLES et al. v. P0RTU6UESE-AMBKICAN BANK OF SAN FRANCISCO. 

(Circuit Court of Appeals, Ninth Circuit March 9, 1914.) 

No. 2273. 

1. Mechanics' Liens (§.113*) — Subconteactors' Rights — NoncE to uwnee 

— Nature of Remedy. 

Code Civ. Proc. Cal. § 1184, provides that a subcontractor may give to 
the réputée! owner a written notice that lie has performed labor or fur- 
nlshed material, or both, to the contracter, and, sueh notice belng given, 
it shail be the duty of the person who contracted with the contracter to 
withhold sufficient money to answer the daim and any lien that may be 
flled thereafter, etc. Held, that the remedy so provlded was disconnected 
from and additional to the subcontractor's right to a lien on the structure ; 
the notice operating as an assignment pro tanto of that which Is due or 
to become due the contractors, which amount is sequestered as though 
under garnlshment. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 148; 
Dec. Dig. § 113.*] 

2. Mechanics' Liens (§ 114*) — Subconteactors— Notice to Ownee — Effect. 

Notice by a subcontractor to the owner to withhold money due the 
contracter te pay the claim of the subcontractor, as authorized by Code 
Civ. Proc. Cal. § 1184, does not afCect claims that bave previously become 
due and hâve been transferred by the contracter for value. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. § 149; 
Dec. Dig. i 114.*] 

3. Municipal Coepoeations (§ 1001*) — Claiiis — Présentation — Chaetee 

Peovisions — Application. 

City Charter of San Francisco, art. 2, e. 1, § 19, provides that ail de- 
mands payable eut of the treasury must be approved by the board of 
supervisors before they can be approved by the auditor, or paid by the 
treasurer, and that ail demands for more than $200 shall be presented 
also to the mayor fer bis approval, and ail resolutions directlng the pay- 
ment of money other than salaries or wages amounting to $500 shall be 
published, etc. Held, that such provisions had no application to pay- 
ments due under a contract with the board of public works for the con- 
struction of a public improvement. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
2173; Dec. Dig. § lOOL*] 

4. Municipal Coepoeations (| 373*) — Public Impeovements — Conteacts — 

Progbbss Patments. 

Where a contract for the construction ef a sewer for a municipal cor- 
poration provlded that the contracter should not either legally er equi- 
tably assign any of the money payable under the contract er his claim 
thereto, without the consent of the board of public works, a progress 
payment under the contract was not assignable without such consent as 
against the rights of a subcontractor to sequester the same by notice to 
the City, as authorized by Code Civ. Proc. Cal. § 1184. 

[Ed. Note. — Fer other cases, see Municipal Corporations, Cent Dig. i 
913 ; Dec. Dig. § 373.*] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Frank S. Dietrich, 
Judge. 

Suit by Paul I. Welles against the Portuguese-American Bank of 
San Francisco, the Metropolis Construction Company, the Auditor of 

•Fit other cases see same toplc & § ndmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
211 F.— 36 
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the City and County of San Francisco, and John Daniel, the bankrupt's 
trustée, to enforce a subcontractor's lien on money due to the con- 
struction Company by the city as a fourth progress payment on the 
priée of the construction of a sewer. Judgment for the bank, and com- 
plainant, Welles, and the construction company's trustée in bankruptcy 
appeal. Reversed and remanded vvith directions to enter a decree for 
ccmplainant Welles. 

The controversy hereln concerns a fund of $6,830.85, which beoame payable 
as the fourth progress payment to the Metropolis Construction Company, for 
work in constructlng a sewer under a contract with the board of publie works 
of the clty and county of San Francisco. On or before December 5, 1910, 
the construction company made a claim for that sum as due under its con- 
tract. On December 5th the board of public works by resolution approved 
the clalm. On the same day the construction company presented to the ap- 
pellee a certified copy of the resolution, together with two other such resolu- 
tions of dates prior thereto, approving claims aggregating about $38,000, also 
a paper addressed to the city auditor, of date December 5, 1910, notlfying hiin 
that the appellee was authorized and empowered to draw warrants in favor 
of the construction company for the payments on the contract. The appellee 
thereupon loaned to the construction company $35,000. The claim for the 
fourth progress payment was not approved by the board of supervisors or 
the mayor until January 3 and 4, 1911, nor did that board or the mayor re- 
celve notice of the order of the construction company on the auditor or of 
the rights of the appellee thereunder until December 19, 1910. In the uiean- 
time, on December 12th and 16th, the appellant Welles, who was a subcon- 
traetor on the sewer work, gave a notice to the auditor, to the board of pub- 
lic works, and to the board of supervisors, to withhold from the construction 
company the fourth progress payment of $6,830.85 under the provisions of 
section 1184 of the Code of Civil Procédure. On December 17, 1910, the ap- 
pellee notified the auditor, the board of public works, and the supervisors 
that It claimed an asslgnment from the construction company of the fourth 
progress payment On December 19, 1910, a pétition in bankruptcy was flled 
against the construction company, and on January 5, 1911, it was adjudged a 
bankrupt. On January 26, 1911, the appellee began an action in the superior 
court of the state of California against the auditor to recover the money in 
controversy. 

On April 18, 1911, Welles began the présent suit In equlty against the ai> 
pellee, the bankrupt, the auditor, and the trustée in bankruptcy. Thereupon 
an order was made requiring the défendants in thls suit to show cause why 
the auditor should not pay the money to the trustée to abide the resuit of the 
suit, and to show cause why the appellee should not be enjolned from prose- 
cutlng its action. The auditor and the appellee made return to the order. 
On July 11, 1911, the cause was referred to a référée to hear testimony and 
find facts on the order to show cause. On October 14, 1911, the référée made 
his report finding the facts, and no objections having been taken thereto the 
report was conflrmed on December 12, 1911, and an order was made enjoluing 
the appellee from prosecuting its action in the state court, and directing the 
auditor to pay the $6,830.85 to the trustée in bankruptcy to abide the resuit 
of the suit. In the meantime, on October 6, 1911, the bankrupt flled Its auswer 
to the bill of complalnt. On December 26, 1911, the cause was referred to the 
référée on final hearing to hear testimony and proof and find facts upon the 
Issues arislng on the pleadlngs. On March 8, 1912, the référée flled a brief 
report to the eft'ect that hls former findings as conflrmed were res adjudicîlta. 
To that report the appellee flled exceptions. On April 15, 1912, the excep- 
tions were sustained, and the cause was again referred to the référée to as- 
certaln and report the facts and his conclusions of law on the testimony taken 
and on flle. On July 16th he reported his flndings of fact, finding that the 
fourth progress payment was asslgned to the appellee and that the right ot 
the appellee to receive the same was not afCected by the notices to withhold 
made by the appellant Welles. This report was subsequently conflrmed. 
From the decree thereon rendered the présent appeal la taken. 



WELLES V. PORTDGUESE-AMEEICAN BANK 563 

A. F. Morrison, P. F. Dunne, W. I. Brobeck, Gavin McNab, B. M. 
Aikins, and Milton J. Green, ail of San Francisco, Cal., for appellant 
Daniel. 

C. A. S. Frost, of San Francisco, Cal., for appellant Welles. 

George A. Knight, Charles J. Heggerty, James B. Feehan, Joseph 
VV. Beretta, ail of San Francisco, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellant Welles contends that he is entitled to priority by virtue 
of his notice to withhold, which was given under section 1184 of the 
Code of Civil Procédure. That section provides, in substance, that a. 
subcontractor may at any time give to the reputed owner a written no- 
tice that he has performed labor or furnished material, or both, to the 
contractor, which notice shall contain, among other things, the amount 
and value of that which has been furnished by the subcontractor, and 
that upon such notice being given it shall be the duty of the person 
who contracted with the contractor to withhold frôm the contractor 
"sufficient money due or that may become due to such contractor or 
other person to answer such claim and any lien that may be filed there- 
after for record under this chapter, including counsel fées not exceed- 
ing $100 in each case, besides reasonable costs provided for in this 
chapter." The remedy thus provided for is disconnected from and 
additional to the remedy by lien upon the structure, and it has been 
held that it should be regarded with favor by the courts (Bâtes v. 
Santa Barbara County, 90 Cal. 543, 27 Pac. 438), that the notice op- 
érâtes as an assignment pro tanto of that which is due or to become 
due to the originl contractor, and that that amount is sequestered 
as though under garnishment (Hampton v. Christensen, 148 Cal. 729, 
84 Pac. 200). 

[2] But the notice to withhold does not affect claims that hâve pre- 
viously become due and hâve been transferred for value by the con- 
tractor. Newport Wharf & Lumber Co. v. Drew, 125 Cal. 585, 58 
Pac. 187. In the case last cited the court said : 

"The contractor cannot prevent the efCect of this notice as to any payments 
that may mature after It is given, but its effect upon payments that hâve 
matured before It is given, but which hâve not been made, is to be determined 
by the rlghts of the contractor in référence to them. If he is still entitled to 
demand their payment from the owner, such payment is intercepted by the 
notice ; but, if he has already assigned them to a thlrd party, the notice will 
be Inoperatlve to prevent their payment to such party." 

And referring to the contract under considération in that case, the 
court said: 

"ïhe contract provided that the work should be done to the satisfaction of 
the board of trustées, and the contractors were not entitled to demand pay- 
ment of the amount of the estimate until after such approval and acceptance. 
Tlielr approval of the estimate and direction for its payment Implied their 
satisfaction with the work without any formai déclaration to that effect. 
Upon such approval and direction the obligation of the state which had been 
created in favor of the contractors by the trustées became complète, and the 
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right of tlie contractors to Immédiate payment became vested in thein and was 
subject to their disposition. Tbe provision in tlie contract for payment of the 
contract priée in Comptroller's warrants on the State ïreasurer did not affect 
thls power of disposition, or right to immédiate payméiit, or suspend its exer- 
cise until such warrants should be obtained." 

[3] It is urged that the fourth progress payment in the présent case 
was not due, and that the demand of the construction company there- 
for did not mature by virtue of the resolution of the board of pubhc 
Works, that there still remained to be obtained the approval of the 
board of supervisors and of the mayor. Référence is made to the city 
charter then in force (article 2, c. 1, § 19), which provides that ail de- 
mands payable out of the treasury must be first approved by the board 
of supervisors before they can be approved by the auditor or paid by 
the treasurer, and that ail demands for more than $200 shall be pre- 
sented also to the mayor for his approval, and that ail resolutions di- 
recting the payment of money other than salaries or wages when the 
amount exceeds $500 shall be published for five successive days, Sun- 
days and légal holidays excepted, in the officiai newspaper. The con- 
tract in this case, however, was not made directly with the çity. It 
was made between the construction company and the board of public 
Works under authority granted to that board by the charter. That 
board was given therefore the power to décide that the conditions of 
the contract had been fulfilled and to approve claims for work donc 
thereunder and to direct the payment of the same. The provision of 
that charter in regard to approval by the supervisors and mayor was 
a gênerai precautionary measure prescribed as to ail payments of mon- 
ey by the city, and it was intended only for the greater protection of 
the city. It had not the efïect to vest in that board or the mayor au- 
thority to détermine whether contracts had been complied with or 
whether payments had become due thereunder in cases where such 
power had been expressly delegated to the board of public works. 
The provision for the approval of the board of supervisors and the 
mayor, as related to the présent case, stands upon the same plane as the 
contractual provision which was under review in Newport Wharf & 
Ivumber Co. v. Drew, providing for the payment of the contract price 
in comptroller's warrants to be drawn on the state treasurer. 

[4] If therefore the appellee was on December S, 1910, the assignée 
in good faith for value, of the fourth progress payment, its equities 
are superior to those of the appellant Welles. But it is urged that it 
was not such an assignée, that the contract in express terms provided 
that without the consent of the board of public works the cOntractor 
"shall not either legally or equitably assign any of the moneys payable 
under this contract or his claim thereto," and that the board neither 
knew nor assented to the assignment. The question arises whether 
this provision of the contract makes void the assignment which was 
made to the appellee. 

"A contract to pay money may doubtless be assigned by the person to whom 
the money is payable, if there is nothing in tlie terms of the contract which 
manifests the intention of the parties to it that it shall not be assignable." 
Delaware County v. Diebold Safe Co., 133 U. S. 473, 488, 10 Sup. Ct. 399, 404 
(33 L. Ed. 674). 
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In Devlin v. Mayor, etc., of New York, 63 N. Y. 8, Judge Allen 
said: 

■Taitles may, In terms, prohibit the assignment of any contraet and déclare 
that neither persoual représentatives nor assignées shall suceeed to any rlglits 
in virtue of it, or be bouud by Its obligations." 

The appellee cites cases to the proposition that a provision whether 
contained in the instrument itself, or expressed in a statute, forbidding 
the assignment of the contraet, or of any interest therein, does not 
stand in the way of a transfer of the moneys which hâve become due 
or are to become due the contractor thereunder. Mueller v. North- 
western University, 195 111. 236, 63 N. E. 110, 88 Am. St. Rep. 194; 
Lowry v. City of Duluth, 94 Minn. 9.S, 101 N. W. 1059; Norton v. 
Whitehead, 84 Cal. 263, 24 Pac. 154, 18 Am. St. Rep. 172. Those 
décisions are based upon the proposition that the thing assigned is not 
the précise thing which is forbidden to be assigned. They are not di- 
rectly applicable to the contraet under considération hère, for the rea- 
son that hère the prohibition is not against the assignment of the con- 
traet, but against the assignment of the moneys payable thereunder 
v^fithout the consent of the board of public works. Cases are cited ai- 
se which hold that, where the contraet prohibits assignment, an assign- 
ment for security is not within the prohibition. Fortunato v. Patten, 
147 N. Y. 277, 41 N. E. 572 ; Grouse v. Mitchell, 130 Mich. 347, 90 
N. W. 32, 97 Am. St. Rep. 479; Butler v. Rockwell, 14 Colo. 125, 23 
Pac. 462. Those cases are not in point for the reason that hère the 
prohibition is against both the légal and the équitable assignment of 
the moneys. 

It is contended further that such a provision against assignment is 
intended for the benefit of the city alone, and that no one else can 
complain of its breach. Fortunato v. Patten, 147 N. Y. 277, 41 N. E. 
572, is cited as a case in which it was so held. But in Burck v. Taylor, 
152 U. S. 635, 14 Sup. Ct. 696, 38 h. Ed. 578, where a contraet with a 
State for the érection of a public building was made unassignable by 
express stipulation, it was held that an attempted transfer of an in- 
terest in the contraet without the state's consent was inefïectual further 
than to give a right of action against the contractor for a measure of 
the profits. It is argued, however, that that case is to be distinguished 
from the case at bar in that there was an absolute covenant on the 
part of the contractor in that case that the contraet should not be as- 
signed in whole or in part without the consent of the state. But the 
contraet in the présent case having been asserjted to in ail its terms by 
Ihe contractor is as binding upon him as if his obligations had been 
afïirmatively expressed in a" covenant to abide by the same. In Burck 
v. Taylor, the court said of the provision against assignment: 

"It may be conceded that, primarily, it was a provision intended, althongh 
not expressed, for the benefit of the state, and to protect it from interférence 
by other parties in the performance of the contraet, to secure the constant 
and sole service of a contractor with whom the state was willlng to deal, 
and to relleve itself from the annoyance of claims springing up during or 
after the completlon of the contraet in favor of parties of whose interest in 
the contraet it had no previous knowledge, and to the acquisition of whose 
interests It had not consented. Concède ail this, and yet it remains true that 
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Lt was a stipxilation which was one of the terms of the contract and blndlng 
upon the contractor, and equally biuding upon ail who dealt with him." 

We see no reason why this provision of the contract under consid- 
ération shall not be given the meaning and effect which its words im- 
port. It plainly stipulâtes against the assignaient of the payments. 
There must hâve been substantial grounds for embodying such a pro- 
vision in tlie contract. We may assume that one of the purposes, and 
probably the principal purpose thereof, was to protect subcontractors 
in their équitable rights to the unpaid funds in the hands of the city in 
case notice should be given under section 1184, and to afford such 
subcontractors better opportunity to secure payment for that which 
they might contribute to the work which was under construction, as 
well as on behalf of the city to avoid the possible complications and 
litigation that might attend the transfer to another of the payments 
accruing under the contract. In a similar case the Suprême Court of 
Nebraska said: 

"But lt is needless for us to speculate oh the motives for the city's action. 
It Is enough for us to know — whatever Its reasons may hâve been — that it 
lias, in plain language, stipulated against an asslgnment of the contract. 
* * * To hold that it covers some, but not ail, of the rights and obligations 
arlsing out of the contract, would be, it seems to us, an inexcusable perver- 
sion of its terms." City of Omaha v. Standard Oil Co., 55 Neb. 337, 75 N. 
W. 859. 

And again in Murphy v. City of Plattsmouth, 78 Neb. 163, 110 N. 
W. 749, that court held that, where a contract with a city for a public 
improvement expressly provides that it shall not be assigned, such 
provision is enforceable, and an assignée thereof cannot recover the 
money due thereunder, or any part thereof. In 20 Am. & Eng. Enc. 
of Law, 1156, it is said: 

"It is frequently provided by charter or statute, or the contract Itself, that 
a contract with a nrauicipality shall not be assigned without the consent of 
the city, and such a provision is valid and operative aecording to its terms" 
— citing Deffenbaugh v. Foster, 40 Ind. 382; Suburban Electric Light Co. v. 
Hempstead, 38 App. Dlv. 355, 56 N. Y. Supp. 443. 

In the first of the cases so cited it was held that, where a contract 
for Street improvement contained a provision that the contract should 
not be assigned without the consent of the common council, no one be- 
sides the contractor can maintain an action thereon in the absence of 
the common council's consent. The second case is of similar import. 

The decree is reversed, and the cause is remanded, with instructions, 
to enter a decree for the appellant Welles. 



NOEFOLK & W. EY. 00. V. HAUSEB 567 



NORFOLK & W. ET. CO. y. HATJSER. 

(Circuit Court of Appeals, Fourth Circuit. March 11, 1913. Eehearing Denied 

June 11, 1913. Application for Wrlt of Certiorarl Denied by Suprême 

Court November 11, 1913.) 

Ko. 1,13a 

1. Masteh and Servant (§ 265*) — Injuries to Employé — Bubden of Proof. 

In an action for damages for négligence, brought by an employé or 
party as to whom tbe rule of res ipsa loquitur does not apply, the bur- 
den" is prlmarily on plaintiff to establlsh the négligence charged, wbicli 
cannot be inferred merely from the fact of injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §3 
877-908, 955 ; Dec. Dig. § 265.*] 

2. Tbial (§ 141*) — Questions or Law ce Pact — Direction or Verdict. 

It is the duty of the trial judge to direct a verdict at the close of the 
évidence, whenever it Is whoUy undlsputed or but a single inference can 
be drawn therefrom by reasonable men, so that the court in the exercise 
of a Sound Judiclal discrétion would be compelled to set aside a verdict 
returned in opposition thereto. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 336; Dec. Dig. 
i 141.*] 

3. Négligence (§ 136*) — Questions of Law ob Fact — Submission or Case 

to Jury. 

The test to be applled In determlnlng whether it Is the duty of the 
court to submlt a question of négligence to the jury is not how the pre- 
ponderance of the testimony may be in the court's opinion, but whether 
the évidence is sufficient to sustain an inference by the jury, slnce, if dif- 
férent inferences may falrly be drawn from the évidence by reasonable 
men, the jury, and not the judge, should be permltted to draw that infer- 
ence. 

[Ed. Note.— For other cases, see Négligence, Cent Dig. §§ 277-353; 
Dec. Dig. § 136.*] 

4. Evidence (§ 595*) — Weight — Inkceences. 

While a jury may not guess or conjecture as to possible explanatlons 
to account for a resuit, when such conjecture or explanation Is not 
supported by any reasonable inference from the testimony in the case, 
yet when the cause of the occurrence 'cannot be shown by positive testi- 
mony, the jury may draw Inferences from circumstances conteihporaneous 
with or surrounding the occurrence; the only question being whether 
such circumstances afCord any reasonable ground on whlch a jury in the 
exercise of its functlons can draw an inference. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §| 2444, 2445; 
Dec. Dig. § 595.*] 

6. Négligence (§ 136*) — Trial — Question roR Court ob Juet. 

An action for négligent injury is not to be lightly taken from the jury, 
slnce ordlnarlly négligence is so far a question of fact as to be properly 
submltted to and determlned by the jury as the trlers of the faets. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. §§ 277-353; 
Dec. Dig. § 136.*] 

6. Teial (§ 18*)— Trial Judge— Duty. 

A trial judge Is primarily responsible for the Just outcome of a trial. 
[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 37, 42%; Dec. 
Dig. § 18.*] 

•For other cases see same topic & § numbbb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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7. Appeal and Bbrob (§ 927*) — Peremptobt Instruction — Denial — Eeview. 

Action of the trial judge in declining to give a peremptory instruction 
for a verdict one way or another will not be reversed on appeal, un- 
less clearly improper. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 2912, 
2917, 3748, 3758, 4024; Dec. Dig. § 927.*] 

8. Master and Servant (§ 286*)— Injukt— Evidence— Q-destion for Jort. 

In an action for death of an engineer, caused by the squeezlng of hia 
engine between another englne, mucli larger in size, in front and a loaded 
coal train in the rear, évidence held to authorize submission to the jury 
of the question of the railroad company's négligence in placing decedent's 
Bmall englue in such position. 

[Ed. Kote. — For other cases, see Master and Servant, Cent Dig. §| 
1001, 1006, 1008, 1010-1050 ; Dec. Dig. § 2S6 *^ 

Dayton, District Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of North CaroHna, at Greensboro ; James E. Boyd, Judge. 

Action by Cora E. Hauser, as administratrix of Robert A. Hauser, 
deceased, against the Norfolk & Western Railway Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

J. C. Buxton, of Winston-Salem, N. C. (Watson, Buxton & Watson, 
of Winston-Salem, N. C, Théodore W. Reath and F. Markoe Rivinus, 
both of Philadelphia, Pa., on the brief), for plaintiff in error. 

Eindsay Patterson and E. B. Jones, both of Winston-Salem, N. C. 
(Jones & Patterson, of Winston-Salem, N. C, on the brief), for de- 
fendant in error. 

Before PRITCHARD, Circuit Judge, and DAYTON and SMITH, 
District Judges, 

SMITH, District Judge. The défendant in error brought an action 
at law for damages against the plaintiff in error on the 14th of Febru- 
ary, 1908, for injuries claimed to hâve been inflicted by the plaintiff in 
error's négligence on the 20th of March, 1907. The deceased, Robert 
A. Hauser, was empioyed as an engineer by the Norfolk & Western 
Railway Company. On the 23d day of March, 1907, he was empioyed 
to run an engine operating on a train of the railway company running 
from Portsmouth, Ohio, to Columbus, Ohio. The train as made up 
was what is called a double header; that is, it consisted of 27 loaded 
coal cars, and the motive power was furnished by two engines at the 
head of the train, of which the second engine from the head was being 
operated by the deceased, Robert A. Hauser. The train was made up 
and the place of the engine designated by a superior oflicer of Hauser. 
At or near Clifford, Ohio, the engineer of the front engine attempted to 
bring the train to a stop to avoid colliding with the rear of a train in 
front of him, and applied his air brakes, but according to his statement 
discovered that the air brakes failed to work, whereupon he reversed 
his engine, and did ail in his power to stop the train. Thereupon the 
car in the rear of the second engine, being forced forward by the mo- 
mentum of the train which was endeavored to be stopped, was thrust 

•For other cases see same topio & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indetea 
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forward upon the tender of the second engine, mounted upon the trucks 
and platform of this tender, drove the water tank on the tender loose 
from its fastenings, pushed it forward on and over the cab of the en- 
gine, and thereby inflicted such injuries upon the deceased that he died 
in conséquence. The particular acts of négligence charged in the com- 
plaint against the défendant in this case were that the deceased was 
operating an engine which had no pilot, was much smaller in size than 
the front engine, was used only for the purposes of a yard or shifting 
engine, and was old and weak and dilapidated, and net in condition to 
stand the pressure of the weight of the loaded train upon a sudden 
stoppage ; that it was negHgence to place it between the front engine, 
which was îarger and heavier, and the train of loaded cars; and that 
it was further négligence to place an engine unfitted to stand the 
squeeze or pressure between a heavy engine, reversed so as to come to a 
stop, and a train of heavily loaded coal cars, as the possibility of it hap- 
pening that the train would come to a sudden stop might occur, and in 
such a case no engine should be placed in that position that could not 
stand the impact. In other words, the act of négligence alleged may be 
said to be that the placing between a Iarger and heavier engine, in good 
condition and a long train of loaded freight cars, of an engine tender too 
weak to stand the pressure or impact that might exist conséquent upon 
attempted sudden stoppage ot the train, was an act of négligence. The 
other acts of négligence alleged consist in the charge that it was nég- 
ligence to place the smaller engine in the rear of a Iarger engine in 
running a double header under the circumstances of this case, and, 
next, that the railway company negligently used old, worn-out, and de- 
fective air brakes on the train, so -that the train could not be con- ' 
trolled or quickly stopped. 

The assignments of error claim that there was no évidence that the 
second engine, upon which the plaintiff's intestate was killed, was rotten 
or otherwise defective, nor any évidence that there was any defect in 
the air appliances; the testimony of the défendant being to the effect 
that the trouble about the brakes was that some one had turned an 
angle cock on the second car below the engine on which Hauser was 
running, so as to let the air out of the main Une or pipe for the brakes 
for ail of the cars of the train from that point to the end of the train, 
and make it impossible for the engineer to apply his brakes, except 
to the two engines and the first two cars of the train. The évidence 
as to the insufficient condition of the tender of the second engine to 
stand the shock of the impact or squeeze between the forward engine 
and the heavy train behind it was mainly opinion évidence from wit- 
nesses who assumed to be compétent witnesses, skilled in their voca- 
tion, based upon inferences drawn from the occurrence and character- 
istic incidents of the accident. The testimony showed, as before stated, 
that when the impact came from the train of loaded cars behind the 
second engine, the first car of the train mounted upon the trucks and 
platform of the tender to the second engine, practically demolishing 
them and completely demolishing the water tank, tearing it from its 
fastenings, and thrusting it forward, over and on the cab of Hauser's 
engine, so as to inflict the injuries which caused his death. No dam- 
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âge was donc to the front engine and no damage seems to hâve been 
donc to any of the cars of the train, except to the car which inflicted 
the injury and destruction to the tender, and which was not much dam- 
aged. The only part of the train which seemed to hâve been much 
hurt was the tender to this second engine. The wrecked engine and 
tender was carried away by the railroad company, and therefore the 
testimony as to its condition must be more or less based upon what can 
be inferred as results from what occurred, as it would appear to be a 
matter of impossibihty for the défendant in error to prove by actual 
examination what was the condition of the wrecked engine and tender. 
That was in thé possession of the railway company, and removed 
from the scène at the time of the accident. The trial judge thought 
the testimony concerning ail the facts which occurred was sufficient 
to go to the jury, and to support an inference as to the defective condi- 
tion of the engine and tender as there was testimony to the effect upon 
which the conclusion of the jury could rest that the wreck could not 
hâve resulted uniess the engine and tender wrecked had been weak or 
defective. 

The issues in the case for the jury under the pleadings, therefore, 
would appear to be reduced for the considération of this court to 
this: Was the trial judge justified in leaving it to the jury to say, in 
the first place, whether or not it was négligence on the part of the 
railroad company to direct one of its employés, an engineer, to operate 
an engine with its tender in the position the one in question was 
placed, between a heavier and stronger engine in front and a heavily 
loaded train of coal cars behind, not sufficiently strong to stand the 
shock in case of a sudden stopjjage as against the heavy engine in 
front coming to a stop as fast as the engineer can bring it (either by 
the use of bis brakes or reversing his engine) and the impact of the 
heavily loaded train of cars behind? Should any engine, with human 
employés thereon, bave been put by the company in that position, un- 
iess it was capable of standing that squeeze or impact, and if an en- 
gine or tender was put in that position, so that if the stop occurred, 
and it was incapable of standing that impact, was that négligence on 
the part of the railway company? In the next place, if such was 
négligence, then was the engine and tender upon which Hauser was 
required to work an insufficient engine to stand this impact? Uniess 
thèse were questions to go to the jury, the presiding judge below 
erred m sendmg the case to the jury. 

The plaintiff in error moved the court below for a peremptory in- 
struction to the jury to find a verdict for the défendant, on the ground 
that there was no évidence which justified a submission to the jury 
on any theory which would support a verdict against the défendant. 
The error alleged practically dépends upon what is the rule of law 
applicable in this court with regard to its supervision of the lower 
court's action in submitting to or withdrawing from the jury the dé- 
termination of issues of fact in actions at law for personal damages 
for négligence. Is it incumbent upon the trial court, in a case in 
which, upon the considération of the testimony as a whole, in the opin- 
ion of the trial judge a verdict would not be warranted for one side. 
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to withdraw the case from the jury by a peremptory instruction, and 
in such case is the triai judge to arrive at his conclusions upon a con- 
sidération of the whole testimony, weighing ail the circumstances and 
the conilict and credibility of witnesses? And if this be the rule for 
the trial court, to vvhat extent is the action of the trial judge in this 
reg-ard one subject to review and correction by an appellate court in 
an action at law? 

If the rule be as hère queried, then it is évident there must be two 
trials of the facts in every law case: First, in the conclusion to be 
reached by the trial judge whether the testimony taken as a whole 
would justify a verdict and for whom. Accordingly as he détermines 
this question he will give a peremptory instruction, a resuit that would 
iead perilously near to the conclusion that in an action at law the case 
should not be submitted to the jury at ail, except to find such verdict 
as the trial judge would himself find. In such case it would follow 
that, as the action of the trial judge in coming to that conclusion must 
be construed as the détermination of a question of law, his détermina- 
tion will be subject to correction by the appellate court as for the cor- 
rection of an error of law, and the appellate court will be called upon 
in ail common-law cases to examine into the whole testimony to ascer- 
tain if the conclusion arrived at by the lower court from this testimony 
was correct. It would entail upon the appellate court as strict an ex- 
amination in this regard of the testimony in a law case as it is required 
to make in cases of equity or admiralty. 

The principles to control in such cases as derived from the décisions 
of the Suprême Court appear to be as f oUows ; 

[1] 1. In cases of actions for damages for négligence brought by 
an employé or party (other than a passenger or in other cases where 
the rule res ipsa loquitur may apply) the burden of proof is primarily 
upon the plaintiflf to establish the négligence charged, and it is not 
enough to show an accident and from that alone infer an injury. Pat- 
ton v. Texas & Pac. Ry. Co., 179 U. S. 658, 659, 21 Sup. Ct. 275, 45 
L. Ed. 361 ; Waters-Pierce Oil Co. v. Deselms, 212 U. S. 159, 29 
Sup. Ct. 270, 53 L. Ed. 453. 

[2] 2. At the close of the testimony it is the duty of the trial judge 
to direct a verdict wherever: (1) The évidence is whoUy undisputed; 
or (2) but one inference could be drawn from the évidence by reasona- 
ble men, so as that the court in the exercise of a sound judicial discré- 
tion would be compelled to set aside a verdict returned in opposition 
to it. Patton v. Texas & Pac. Ry. Ce, 179 U. S. 658, 21 Sup. Ct. 275, 
45 L. Ed. 361 ; Maraude v. Texas & Pac. Ry. Co., 184 U. S. 173, 22 
Sup. Ct. 340, 46 L. Ed. 487. 

[3] 3. The test in the second class of cases is not how in the court's 
opinion the prépondérance of the testimony may be, but whether it is 
adéquate to go to the jury ; that is, whether the évidence is sufficient 
upon which a jury might base an inference and if différent inferences 
might fairly be drawn from the évidence by reasonable men, then the 
jury should be permitted to choose for themselves. Washington Gas- 
lig-ht Co. v. Lansden, 172 U. S. 534, 19 Sup. Ct. 296, 43 L. Ed. 543 ; 
Marande v. Texas & Pac. Ry. Co., 184 U, S. 173, 22 Sup. Ct. 340, 46 
L. Ed. 487. 
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[4] 4. The jury is not to guess or conjecture as to possible explana- 
tions to account for a resuit, vvhen such conjecture or explanation is 
not supported by any reasonable infereuce from the testimony in the 
case ; but, when the cause of the occurrence cannot be shown by pos- 
itive testimony, the jury is entitled to draw inferences from the cir- 
cumstances contemporaneous with or surrounding the occurrence, and 
the only question is whether they afford any reasonable ground upon 
which a jury in the exercise of its functions can draw an inference. 
Marande v. Texas & Pac. Ry. Co., 184 U. S. 173, 22 Sup. Ct. 340, 46 
L. Ed. 487; Waters-Pierce Oil Co. v. Deselms, 212 U. S. 159, 29 Sup. 
Ct. 270, 53 L. Ed. 453. 

[5] 5. Cases are not lightly to be taken from the jury. Jurors are 
the recognized triers of questions of fact, and ordinarily négligence 
is so far a question of fact as to be properly submitted to and deter- 
mined by them, and parties are entitled to be secured in the enjoyment 
of their constitutional right to trial by jury, when the case is one proper 
to be decided by them as one of fact, and not to be concluded as a 
matter of law by the court. Patton v. Texas & Pac. Rv. Co., 179 U. 
S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Marande v. Texas & Pac. Ry. 
Co., 184 U. S. 173, 22 Sup. Ct._340, 46 L. Ed. 487. 

[6] 6. The trial judge is primarily responsible for the just outcome 
of a trial. He is not a mère moderator of a town meetmg, submittmg 
questions to the jury for détermination, nor simply ruling on the ad- 
missibility of testimony, but one who stands charged with f ull responsi- 
bility. Patton V. Texas & Pac. Ry. Ce, 179 U. S. 658, 21 Sup. Ct. 
275, 45 L. Ed. 361. 

[7] 7. The trial judge has the same opportunity that jurors hâve 
for seeing the witnesses, for noting ail those matters in a trial not capa- 
ble of record, and hence it is seldom an appellate court reverses the 
action of a trial court in declining to give a peremptory instruction 
for a verdict one way or another, and when in the deliberate opinion 
of the trial judge there is no excuse for a verdict save in favor of one 
party, and he so rules by instruction to that effect, an appellate court 
will pay large respect to his judgment. Patton v. Texas & Pac. Ry. 
Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361. 

From thèse décisions it would appear that the responsibility for 
determining whether the issue shall be submitted to the jury is largely 
devolved upon the trial judge. Where he déclines to take the case 
from the jury and refuses a peremptory instruction, the appellate court 
will seldom interfère. The jury is the proper tribunal to détermine a 
question of fact, and if the trial judge upon the testimony commits the 
case to the jury, the appellate court will seldom interfère. Where the 
trial judge grants a peremptory instruction for a verdict, the appellate 
court will more readily interfère, but even then, in considering the 
question, will pay large respect to the judgment of the trial judge. 

[8] In the case under considération the trial judge refused a per- 
emptory instruction and sent the case to the jury. The testimony is 
conflicting. It involves the considération to a large extent of the cred- 
ibility of the witnesses. While there was no positive testimony of the 
defective condition of the small engine and its tender, yet from its âge, 
its small size, the use to which it had been put, and the circumstances 
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of the destruction of the tender by an impact or squeeze which in the 
opinion of some of the witnesses a sound engine tender should hâve 
withstood, taken ail together, form a basis for the inference by a rea- 
sonable man which would not be unreasonable that the tender of the 
small engine was not capable of resisting the strain to which it was 
subjected, and to which it might be reasonably inferred that an engine 
operated as it was would be subjected. So, alsp, the order by his su- 
perior officer to Hauser to place his engine in the train in that position 
at that time was an order he was called upon to obey, and yet, under 
the circumstances, might it not unreasonably hâve been inferred to 
hâve been négligence on the part of such superior officer and therefore 
of the Company? The question of proximate cause also would prop' 
erly be for the jury under the circumstances. 

The évidence as to tampering with the angle cock by any intruder 
is very slight and inconclusive, and at the rate the company's engineer 
testified the train was moving, one to one and a half miles an hour, 
it would not necessarily appear that the partial obstruction of the 
brakes was any controlling proximate cause of the injury. Thèse, 
however, are questions of fact this court is not called upon to décide. 
It appears that there was testimony sufficient in the case in the opinion 
of tne trial judge to justify his refusing a peremptory instruction and 
in leaving the matter to the jury. 

In view of the reluctance with which, under the décisions of the Su- 
prême Court, an appellate court interfères with the actions of the trial 
court in remitting to the jury, the natural party to détermine it, a ques- 
ion of fact on a charge of négligence, and finding no évidence of an 
abuse of this discrétion, and there being testimony adéquate to sup- 
port the verdict, if to the testimony for the plaintifï there be given 
the benefit of every inference that could reasonably be drawn f rom it, 
this court sees no reason for finding error of law in the action of the 
trial court, and the judgment is accordingly affirmed. 

DAYTON, District Judge (dissenting). I cannot concur. It seems 
to me that the proximate cause of this accident was not the weakness 
of the engine that intestate was driving, but the failure of the brakes 
to perform their f unctions at the time. There is no évidence that thèse 
brakes were defective, or that the défendant failed in its duty to prop- 
erly inspect and keep them in repair. On the contrary, it is undisputed " 
that at the last station passed, four miles in advance of the accident, 
the brakes were in good working order. Something occurred to render 
them inefïective while running thèse four miles between the two sta- 
tions, something which the company by no ordinary care could foresee 
or avoid. If thèse brakes had operated, the train would hâve been 
under control, and the extraordinary climbing of the cars upon the 
tender of the engine under intestate's control would not hâve occurred, 
Whatever may be said about the character of this engine, it is certain 
that it had been sufficient to run under normal conditions with this train 
more than 30 miles of the journey, and that intestate, a man of mature 
âge and expérience as an engineer, had, so far as the évidence discloses, 
made no protest against its use, nor expressed any fear of driving it 
under the conditions existing. No one can tell whether a larger and 
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strongef engine would or would not hâve withstood the impact of thèse 
cars. It could be only matter of conjecture. Certain it is the law re- 
quires évidence, and not conjecture, to warrant a jury to find verdicts 
in cases like this ; and, f urther, it does not require the master to f ur- 
nish its employé with the best, but only reasonably safe, machinery to 
operate under normal, and not extraordinary and unforeseen, condi- 
tions. Who is to say how large and strong an engine and tender was 
necessary for use on this occasion? Who can tell vv^hether or not a 
larger and stronger tender, attached to a larger and heavier engine, 
would hâve resisted the impact of thèse cars? The logical conclusion 
to be drawn from permitting this judgment to stand for the reasons 
given by the majority, it seems to me, is that a railroad company will 
not be warranted in the use on freight trains of any engines other than 
the largest, heaviest, and strongest known to mechanics. 

In Jennings v. Davis, 187 Fed. 703, 109 C. C. A. 451, this court has 
held, as to "proximate cause," that while ordinarily a question for the 
jury, where the évidence is uncontroverted, and but one inference 
should be drawn, the question is one of law for the court. The man- 
ifest effect of this ruling is that the trial court must be responsible for 
the détermination of what is the proximate cause of the in jury. If 
but one inference should be drawn from the évidence as to it, the 
twelve men should not be permitted to exercise their judgment and 
draw another. This ruling should be either overruled or ioliowed. 



BALTIMORE & O. R. CO. v. HOSKINSON. 

(Circuit Court of Appeals, Fourth Circuit. June 11, 1913.) 

No. 1,142. 

1. Railroads (§ 282*) — Construction — Side Tkacks — Clearanoe. 

Wliile a railroad company is required to construct its traclis and slding 
so as to give reasonable and suffleient clearance betvveen cars on wtiicli 
licensees may be working at the time of trains passing on an adjoining 
track, such rule does not apply as a matter of law so as to require suffl- 
eient clearance for attachments like the arm of a mail car at points 
along the Une other than those where mail crânes are erected, and it is 
expected that the arm will be extended to catch the sack. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ 910-923; Dec. 
Dig. § 282.*] 

2. Railroads (| 282*) — Construction — Side Tkacks — Clearance — Mail 

Catcheb- — Questions for Jury — Instructions. 

Where, in an action for death of a licensee in a freight car on a side 
track by being struck by a projecting mail cateher on the side of a pass- 
ing mail car, it was for the jury to détermine whether the point of the 
accident was one at which the railroad company should hâve considered 
the possibility of the mail arm being raised so as to strike a car on the 
adjoining track, or whether the striking of the car by such arm was 
due solely to the négligence of the mail clerk in having it extended at 
that point, an instruction eharging as a matter of law that the action of 
the mail clerk dld not constltute such an unreasonable manipulation of 
the mail arm as to charge hlm with prlmary négligence, but that the 
primary négligence In the case was the careless construction of the side 

•For other cases see same topio & % N0mbbh In Dec. & Am. DUs. 1907 to date, & Rep'r Indexes 
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track so close to the main track as to permit the mail atm to strike a 
box car placed on the side track, was erroneous. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ Ô10-923 ; Dec. 
Dig. § 282.»] 

3. Eaileoads (§ 282*) — CoNSTRucTroN — Injuries to Licensees — Actions — 
Instructions. 

In an action for death of a licensee working in a freight car on a side 
track by being struck by a portion of a mail arm, broken in a collision 
between the arm and the car on the sidetrack, an instruction that If de- 
fendant had constructed its main line and siding in a careful and rea- 
sonable way before a contract with the Post Office Department to carry 
mail had been executed, and the Post Office Department deslgned the 
mail crâne at the place in question, and it was properly constructed and 
had been used with safety for years, the fact that there may hâve been 
points along the Jine where an extended mail arm would interfère with 
freight cars on a siding did not show négligence on defendant's part if 
ordinary prudence In operating the road did not disclose to the railroad 
Company that there would be danger at that point, and that as a matter 
of law it could not be espected that main tracks and sidlngs should be 
constructed on railroads so that a mail eatcher from passing mail cars 
would never strike a car on the side track, but it was only requlred 
that reasonable space should be kept clear in approaching the mail crâne 
from either direction, and if reasonable clearance was provided, and the 
siding was so far rêmoved from the mail crâne as in no reasonable way 
to cause danger or Interférence with a car on such siding the railroad 
Company was not négligent, was proper, and was erroneously refused. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 910-923 ; Dec. 
Dlg. § 282.*] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alstdn G. Dayton, 
Judge. 

Action by Richard Hoskinson, as administrator of Alexander Tho- 
burn, deceased, against the Baltimore & Ohio Railroad Company. 
Judgment for plaintifï, and défendant brings error. Reversed and 
remanded. 

J. W. Vandervort and B. M. Ambler, both of Parkersburg, W. Va. 
(Van Winkle & Ambler, of Parkersburg, W. Va., on the brief), for 
plaintiff in error. 

James H. Strickling, of Huntington, W. Va. (John Marshall, of 
Parkersburg, W. Va., on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and BOYD and SMITH, 
District Judges. 

SMITH, District Judge. This was an action at law for damages. 
The plaintiff's décèdent was an employé of the Ohio Valley Glass 
Company. The Ohio Valley Glass Company had at Paden City, in 
West Virginia, a structure for the manufacture of glass, along which 
the Baltimore & Ohio Railroad Company had caused a switch or 
side track to be laid from the main track on the side of and adjacent 
to the said main track for the purpose of depositing or leaving cars 
on the side track to be loaded with glass cases or boxes by the glass 
Company for transportation by the railroad company. North of the 

•For other cases see sa,me topie à § ndmeeb in Dec. & Am. DIga. 1907 to date, & Rep'r Indexes 
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glass house, say about 500 feet, there was situated a mail post or 
mail crâne for the purpose of permitting the mail bag from Paden 
City to be placed thereon by the postmaster so as to permit the mail 
clerk in the mail train passing by raising an arm or catcher to catch 
the same, and take it into the mail car. On the 16th April, 1908^ 
Alexander Thoburn, the plaintiff's décèdent, who was an employé 
of the glass company, was lawfully engaged in loading and packing 
glass in a freight car on the side track alongside of the building of 
the Ohio Valley Glass Company. While so engaged, a mail coach 
attached to a passing train had the mail arm attached to the ap- 
paratus for taking the mail bag off the crâne raised by the mail cler-k, 
and in position for that purpose. When so raised, the mail arm be- 
ing raised whilst the mail coach passed the freight car on the switch 
or side track, it struck the facing of the door of the freight car, and 
also the door which was partially open, breaking the mail arm, and 
striking the said Alexander Thoburn with such force and violence 
that as the resuit thereof the said Alexander Thoburn died within a 
few hours after receiving his injuries. Testimony was offered to 
show that the ençineer had failed to give timely notice by a whistle 
or signal so as that the mail clerk in the mail car would raise the 
arm at the proper point when the car passed the mail crâne to take 
the pouch of mail off the crâne. 

The acts of négligence as to which évidence was offered by the 
plaintiff were, first, that it was the duty of the railroad company so 
to construct its side switch or side track that any one lawfully work- 
ing in a car placed on said side track should be safe and secure while 
working in said car from any passing train, cars, fixtures, or appli- 
ances attached thereto, and that its failure to give sufficient clearance 
between its main track and the side track so as to allow the mail coach 
with the mail arm raised to pass without its striking the car upon 
the side track was négligence. The other act of négligence pro- 
pounded in the testimony was the failure of the engineer to give 
timely warning by whistle or otherwise to the mail clerk of his ap- 
proach to the mail post or crâne so that the clerk might raise the 
mail arm, and catch the pouch while the train was passing the post, 
and not hâve it raised after or before it had passed the post so as 
to be in a position to strike a freight car on the side track at some dis- 
tance from the mail crâne or post. 

On the side of the railroad company it was sought to prove that 
full and timely notice had been given by the engineer, and that the 
mail crâne and the mail arm or catcher had been located by the 
United States government or under its direction, and constructed in 
accordance with its requirements ; that the crâne was quite far 
enough from the point where the freight car was on the side track 
to permit the mail clerk to raise the mail arm when passing the mail 
crâne so as to take off the pouch, and then lower it before reaching 
any car on the side track, and that the accident in this case was due 
to the carelessness of the mail clerk in raising the mail arm so as 
to make it project from the side of the mail coach not at the proper 
point, viz., where it was passing the mail crâne, but a wholly unex- 
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pected and unnecessary point, viz., when it was passing the freight 
car, and the accident therefore was the resuit of the négligent use oi 
the mail arm or catcher by the mail clerk. On objection to an in- 
struction asked for by the plaintiff below the court ruied as f ollows : 

"It seems to me very clear that thls accident would not hâve occurred if 
there had been sufflcient clearance between the main track and the side track 
upon which the box car was standing. As I understand the évidence, the mail 
car under the control of the mail agent of the United States government was 
constructed with ail of its appliances, including the mail catcher attached to 
the outside, by the railroad company; that it was owned by the railroad 
Company, and constltuted a part of its equipment; thus owned, it being re- 
sponsible for its construction and Its attachment, and it being beyond ques- 
tion that the plaintifC's décèdent was lawfully in that box car and was in 
no wise in fàult, that it was the plaln duty of the railroad company to ad- 
just its tracks so that the attachments to this mail car could not under any 
circumstances strlke a box car standing on one of its slde tracks and cause 
the death, as in this instance of an innocent party. I cannot regard the ac- 
tion of the raiiway mail clerk as constituting such unreasonable manipula- 
tion of this mail catcher as to charge him with primary négligence in the 
premises. « » * on the contrary, it seems to me clear that the primary 
and fundamental négligence in the case was the careless construction of this 
side track so close as to permit the arm of the catcher to strike a box car 
placed by the railroad company itself upon the side track. • » * Ail of 
thèse conditions, as well as the one hère illustrated, seem to me to enforce 
clearly the obligation upon the railroad company to so construct Its side 
track that In any exigency an attachment hanging on the outside of the car 
might not by any fortuitous circumstances be In a position to cause the death 
or injury of an innocent person in a box car on the side track adjoining, so 
close as to be capable of being struck by it." 

In this we think the learned judge who tried the case erred in 
practically takîng the matter from the jury upon thèse points under 
the principles decided in the case of Norfolk & Western Raiiway Co. 
V. Hauser, 211 Fed. 567, 128 C. C. A. 167, decided at this term of this 
court. We do not think it can be said to be matter of law that it is the 
plain duty of the railroad company to adjust its tracks so that attach- 
ments to the mail car which are subject to adjustment and change could 
not under any circumstances strike a box car standing on one of its side 
tracks and cause the death of an innocent party. 

[1] The railroad is to construct its tracks so as to give reasonable 
and sufficient clearance between cars standing upon the side track 
on which an innocent person may be working at the time of trains 
passing upon an adjoining track, but attachments like the arm of a 
mail car, which are intended to project only at certain points, cannot 
be said to be within the rule that requires that sufficient clegrance 
must be given for them when raised for a particular purpose at ail 
points on the entire railroad. There are only certain points at which 
those mail arms or miail catchers are raised so as to project from 
the side of the car for the purpose of removing the mail pouch on the 
crâne. At ail other points, according to the testimony, this arm is 
lowered and lies flat along the side of the mail car. 

[2] The question under the issues in this case was whether suf- 
ficient clearance had been given at the particular point where the in- 
jury was inflicted. Was that point one at which the railroad com- 
pany should hâve considered the possibility of the mail arm being 
211 F.— 37 
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raised so as to strike a car on the adjoining track? If it was, then 
was the railroad company négligent in failing to provide a sufficient 
clearance? Those were questions under the évidence for the jury. 
Sufficient clearance for this arm must be given at the point at which 
it is intended to project, and for such reasonable distance before and 
arriving at the particular point as in the opinion of the jury are neces- 
sary to give sufficient and proper clearance, but it is for the jury 
to say what that clearance is and we cannot say as a matter of law 
that the railroad was to so adjust its tracks so that this arm to the 
mail car could not under any circumstances at any point of its tracks 
when improperly or negligently raised project and strike a box car 
upon an adjacent track. The testimony offered by the railroad was 
for the purpose of establishing that there was quite sufficient clear- 
ance at the point where the accident occurred to hâve permitted the 
mail car with its attachment to pass it without striking the box car, 
except for the fact that at that particular point the mail clerk had 
improperly and negligently raised the mail catcher, so that it pro- 
truded to a distance beyond the side of the mail car greater than it 
should normally be when it was not raised. The question, therefore, 
was for the jury to say whether or not the mail clerk was solely guilty 
of négligence on his part in having it so raised at that particular 
point, or whether the railroad in calculating and allowing for a proper 
clearance should not hâve allowed for the possibility of its being 
raised at that point. We also think he erred in charging that the ac- 
tion of the railway mail clerk could not be regarded as constituting 
such unreasonable manipulation of this mail catcher as to charge him 
with primary négligence in the premises. Under the pleadings and 
the testimony that was one of the very questions at issue, and was a 
question which should hâve gone to the jury, as well as the question 
whether or not the action of the mail clerk in raising the catcher 
at the point at which he did, in lieu of confining it to the point at 
which it was to be expected that the mail clerk would take the pouch 
into the mail car, did not charge the clerk with primary négligence in 
causing the accident. So, too, it was for the jury to say whether it 
was primary and fundamental négligence in the case for the rail- 
road to construct its side track so close as to permit the arm of the 
catcher to strike a box car placed by the railroad company itself 
upon the adjoining side track. This mail arm was intended to be 
raised only at certain points; and, as we hâve indicated, it was for 
the jury to say whether or not the box car on the side track was by 
the railroad allowed to be put too near to the point at which this 
mail arm was to be raised to permit of a proper and sufficient clear- 
ance under ail and any reasonable circumstances under which the 
arm might be raised. We do not think that it can be said to be a 
matter of law that there is any obligation upon the railroad company 
so to construct a side track that in any exigency an attachment on the 
outside of the car to be manipulated by a mail clerk or by any em- 
ployé in a car must never be in a position in which it may strike a 
box car on the side track adjoining it. Thèse mail arms or catchers 
are intended to be raised for particular purposes at particular points, 
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and it is fur the jury to say whether under the necessity of raising 
this mail arm at this point the railroad in this particular case had 
sufficient clearance to reasonably protect any car upon the side track 
adjoining its main track so as to free it from any charge of négli- 
gence. To say that under any and ail circumstances, even at points 
at which the mail arm is not intended to be raised, and never would 
under normal circumstances be raised, that the railroad must so con- 
struct its tracks that by no possibility the mail arm if raised at such 
point by a person over whom the railroad bas no control in the rais- 
ing of it, must never strike an adjoining car, is to state a gênerai 
proposition of law as to what would constitute négligence in a case 
in which we think the conclusion of négligence was one to be drawn 
by the jury from the évidence in the case, and the statement therefore 
was one which as it stood might well be understood by the jury to 
control them and was therefore erroneous. 

[3] Again the court refused the following instruction prayed by 
the défendant: 

"If the Jury belleve from the évidence that the défendant company had 
constructed its main Une and siding in a careful and reasonable way for the 
conduct of its business and safety of its employés and passengers, and oth- 
ers properly using said sidings and In the way usual by ail raiiroads, before 
a contract was made with the Post Office Department to carry m»il on its 
trains, and that tlie officiais of the Post Office Department deslgnated the 
plans for constructing a mail crâne at Paden City, and that it was properly 
constructed at such place and was used with safety for years, the mère fact 
that there may hâve been points along the Une where an extended mail arm 
or catcher from a postal car would interfère with freight or other cars on 
the siding near the glass house does not show négligence on the part of the 
défendant If ordinary prudence of said defendant's officiais in operating their 
road did not disclose to them that there would be danger at such point where 
mail was to be caught — as a matter of law it cannot be expected that main 
tracks and sidings must be constructed on raiiroads so that a mail catcher 
from passing postal cars wIU never strike a car on such side track, but it is 
required that reasonable space shall be kept clear in approaching the said 
mail crâne from elther direction along the line of said road ; and, If reasona- 
ble clearance was provided for the siding at Paden City and said siding was 
so far removed from the mail crâne as in no reasonable way to cause danger 
of interférence with a car on such siding and said railroad company were not 
otherwlse négligent, the jury must flnd for the défendant." 

In the view of the court, under the principles heretofore stated, 
this instruction under the issues and testimony was proper and in- 
volved a proper statement of the law applicable to the case and the 
learned trial judge was in error in refusing it. Taking the charge as 
a whole and considering thèse instructions and statements from the 
court, together with the others given by it, it would appear that upon 
the points stated the jury was instructed that the testimony as a mat- 
ter of law established négligence on the part of the railroad com- 
pany, and that the jury was not itself free to pass upon the questions 
of négligence as a question of fact. 

For thèse reasons, the judgment below will be reversed, and the 
case remanded to the District Court of the United States for the North- 
ern District of West Virginia for a new triaL 

Reversed. 
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ALPHA PORTLAND CEMENT CO. v. CURZI. 

(Circuit Court of Appeals, Second Circuit. January IS, 1914.) 

No. 135. 

1. Master and Servant (§§ 101, 102, 103*) — Injuries to Servant — Mabtbr's 

DuTY — Safe Place to Work. 

Whlle an employer, in the absence of statute, does not insure the em- 
ployê's safety, the employer is required to exercise such ordinary care and 
diligence as may be reasonable in view of the work. to be performed aud 
the danger incident to the employment, and is under a positive, non- 
delegable duty to furnish the employé vpith a reasonably safe place in 
which to work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. DIg. §§ 135, 
171, 174, 175, 178-184, 192 ; Dec. Dig. §§ 101, 102, 103.*] 

2, Master and Servant (§§ 101, 102*) — Injuries to Servant — Safe Place to 

Work. 

Whether a place assigned to a servant in which to wort is safe or un- 
safe may dépend In some degree on the work which is to be undertaken, 
as well as on the âge and expérience of the servant sent there to under- 
take it. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 135, 
171, 174, 178-184, 192; Dec. Dig. §§ 101, 102.*] 

S. Master and Servant (§ 153*) — Injuries to Servant — Dangeeous Place — 

ACTIONABLB NEGLIGENCE. 

Where an employer, with knowledge that a blocked cernent conveyor 
would move by the weight of the buckets as soon as sufflcient cernent waa 
removed from the boot to release it, and that when that occurred, as it 
was bound to do in the course of the work of removing the obstruction, 
the place would be dangerous unless the conveyor was blocked or fas- 
tened, and the employer, wlthout requiring the blocking of the conveyor, 
directed plaintlff, who was a lad of 18 and uninformed of the danger, to 
enter the place and remove the cément, without warnlng, açd plaintiff 
was injured by the movement of the conveyor after the material that 
blocked it had been removed, the employer was guilty of actionable nég- 
ligence. 

[I5d. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 314- 
317; Dec. Dig. § 153.*] 

4. Master and Servant (§ 218*) — Injuries to Servant — Assumed Risk. 

Where a master, with knowledge that a clogged cernent conveyor after 
unblocked would become dangerous as soon as clogglng material had been 
removed from the pit, directed plaintiff to go into the pit and remove 
such material without blocking the conveyor or warnlng plaintiff of the 
danger, and plaintifC was subsequently injured by the movement of the 
conveyor on the removing of such material, he did not assume the risk on 
the theory that the place was safe when he entered it aud only beeame 
unsafe by his own action in removing the cément. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 601- 
609 ; Dec. Dig. § 218.* 

Assumptlou of risk incident to employment, see note to Chesapoake & 
G. R. Co. V. Henuessy, 38 C. C. A. 314.] 

5. Mastek and Servant (§ 107*) — Injuries to Servant — Safe Place — Main- 

tenance. 

A masler is not only bound to furnish a servant with a reasonably safe 
place in which to work, but is also required to keep the place safe, ex 

*For otber cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 to date. & Rap'r Indexes 
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eept as the conditions may be changed by the very work which the serv- 
ant is required to do or by his manner of doing it. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 199- 
202, 212, 254, 255; Dec. Dlg. § 107.*] 

6. Master and Servant (§ 107*) — Injuries to Servant — Dangebous Place. 

Where plaintiff was injured by tlie sudden movement of an unbloekeâ 
conveyor as he removed certain elogging material from the bottom thereof, 
and défendant lînew, or ought to tiave known, that as soon as the elogging 
material was removed the conveyor would move of its ovpn weight and 
render plaintiff's position dangerous, plaintiff did not sustain his injury 
from a danger which was necessarlly inhérent from the work, nor was 
such Injury reasonabiy probable, and hence the rule that, where a place 
is originally safe and becomes unsafe only as the work progresses and In 
conséquence of the manner in whlch It is done, the master is ordlnarlly 
not responsible, was inapplicable. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §§ 199- 
202, 212, 254, 255 ; Dec. Dig. § 107.*] 

7. Masteb and Sebvant (§ 226*) — Injuries to Servant — Assumed Risk — 

Master's Négligence. 

A servant, as a matter of law, does not assume risks which arise from 
the employer's omissions of duty, exposing the servant to unnecessary and 
needless danger, whlch he, beeause of inexpérience, does not know or com- 
prehend. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 659- 
667; Dec. Dig. § 226.*] 

8. Masteb and Servant (§ 281*) — Injuries to Servant— Dangekous Place — 

Age — Instructions. 

Where an inexperienced employé, 18 years of âge, was iniured by the 
sudden movement of an unblocked cernent conveyor as he removed certain 
elogging material from the base thereof, the court properly refused to 
charge that plaintiff's âge was not a factor to be considered by the jury, 
and chargea iustead that âge was a factor to be considered along with 
other factors in the case, and, while a youth of 17 might be more mature 
and compétent than another man of 25, there was no necessary infer- 
ence, but it was simply a fact to be considered by the jury with ail the 
other facts of the case. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 987- 
996; Dec. Dig. § 281.*] 

9. Master and Servant (§§ 101; 102*) — Injuries to Servant — Lack of Judo- 

MENT — Notice. 

One who employs minors must take notice of their lack of judgment 
and exercise greater care toward and for them than Is required by law 
to be exerclsed toward and for adults. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 135, 
171, 174, 178-184, 192; Dec. Dig. §§ 101, 102.*] 

10. Masteb and Servant (§ 130*) — Injuries to Servant — Minor Employés. 

Where a mlnor is employed in a business, the danger of whlch he Is 
unable, by reason of his immature judgment, to eomprehend, and is In- 
jured, the employer is liable. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §§ 264, 
266, 276; Dec. Dig. § 130.*] 

11. Master and Servant (§ 149*) — Injuries to Servant — Inexperienced 
Servant — Dangkbous Wobk. 

Where an employer knows that the servant is Inexperienced or not of 
an âge to appreciate the danger incident to the work which he Is directed 

•For other ca&es see siume toplc & § nxtmbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to perform, the employer Is Uable to the servant for injuries recelved by 
hlm while executing an order whieh the employer knows, or should know, 
Involves danger. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §§ 291- 
295; Dec. Dig. § 149.*] 

12. Mastee and Sebvant (§§ 150, 151*) — Injuries to Servant — Dutt to 

Warn. 

A master Is under a nondelegable duty to warn and instruct a servant 
as to defects and dangers of which the master knows, or ought in the ex- 
ercise of reasonable care and diligence to know, and of which the serv- 
ant bas no knowledge. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. g§ 297- 
302, 305-307; Dec. Dig. §§ 150, 151.*] 

13. Appeax and Ekror (§ 1004*) — Scope of Review — Excessive Verdict. 

An objection that the verdict in a Personal Injury action is excessive 
cannot be reviewed on a writ of error to the Circuit Court of Appeals. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3944- 
3947; Dec. Dig. § 1004.*] 

14. Appeal and Erkoh (§ 1015*) — ^Wbit or Eebok — Scope of Review — Ee- 

BOES OF Jury. 

In the fédéral court supposed errors of the jury can only be corrected 
by a motion for a new trial, the décision of which by the trial judge is 
final and cannot be reviewed on a writ of error on which the court is 
limited to the détermination of questions of law arising on the record. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3860- 
3876; Dec. Dig. § 1015.*] 

In Error to the District Court of the United States for the East- 
ern District of New Yorlt. 

Action by Guiseppe Curzi, an infant, by Rafïaele Grilli, his guardian 
ad litem, against the Alpha Portland Cernent Company. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

This was an action brought to recover from an employer for an injury suf- 
fered by his employé. 

The plaintifif at the tlme of the injury complalned of was 18 years of âge 
and was in the employment of the defendanf in a cernent mlll owned and 
operated by the latter at Martin's Creek in Pennsylvania. There was in- 
stalled in the mill as a part of the plant a vertical conveyor, lift or hoisting 
machine, conslsting of an endless chain with metallic pan-shaped shelves at- 
tached thereto and used for the purpose of hoisting dry cernent from one 
level to another. This vertical conveyor or lift, between 50 and 60 feet high, 
was inclosed in a shaft, and the shaft had become partlally fllled at the bot- 
tom with dry cément so that the lift could not be operated without removing 
the cément. The defendant's sujierintendent directed the plaintiff to enter 
the shaft at the bottom for the purpose of removing the cernent. While he 
was at work in this place removing the cernent by means of a shovel and 
bucket, he recelved the injury for which the action was brought. 

The lift consisted of two endless chains runnlug over sprocket wheels at 
the top of the shaft and under other sprocket wheels at the bottom of the 
shaft At the time of the accident the lift had not been fastened to make it 
secure. The lift, as the plaintiff stood on it or climbed on it, started and 
carried him up to the top of the shaft, and his right arm passed between the 
conveyor chain and one of the wheels on which the chain turned, and was 
crushèd and had to be amputated. The jury awarded him $10,000. 

*For other casea see same toplc & i numbeb in Dec. & Am. Digu. 19I)T lo aate. & Rep'r Indexes 
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Everett, Clark & Benedict of New York City (Edward Grenville 
Benedict and Louis H. Porter, both of New York City, of counsel), for 
plaintifif in error. 

Hobart S. Bird, of New York City, for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
is a common-law action brought by an employé who was set to work in 
a place alleged to hâve been unsafe. The plaintiff, a minor and in- 
experienced, was without knowledge of machinery. No warning of 
the danger to which he was exposed was given; neither were any in- 
structions issued. He was ordered to clean out the bottom of the ele- 
vator shaft and remove the cernent which had accumulated in it. 

The elevator had not been connected with the other machinery in 
the mill. The weight of the cernent and the buckets on the back side 
of the chain being f rom 20,000 to 29,000 pounds in excess of the weight 
on the opposite side of the endless chain, the elevator, not having been 
connected with the machinery, was bound to move and the endless 
chain revolve to a state of equilibrium unless blocked or fastened, as 
soon as the cément in the boot was sufficiently removed to release it. 
It was the custom in such cases to chain the elevator or block it by 
means of beams or bars before sending men down into the shaft on 
such an errand as the plaintiff was ordered to perform. No such pré- 
caution was taken in this case, and, when the plaintiff had sufficiently 
removed the cément from the boot to release the chain, it began to 
move and the plaintiff' was caught in it and the accident followed. 

[1] In Smith v. Baker [1891] A. C. 325, at page 362, Lord Her- 
schell said in the House of Lords : 

"It Is quite clear that the contract between employer and employed In- 
volves on the part of the former the duty of taklng reasonable care to pro- 
vide proper appliances, and to malntain them in a proper condition, and so 
to earry on his opérations as not to subject those employed by bim to un- 
necessary risk." 

And in WilHams v. Birmingham Battery & Métal Co., L. R. 2 Q. B. 
Div. 338, 345, Romer, L. J., said that : 

The authorities "appear to me to estahlish the followlng propositions as 
to the liability at the conimon law of an employer of labour. If the employ- 
ment is of a dangerous nature, a duty lies on the employer to use ail reason- 
able précautions for the protection of the servant If by reason of breach of 
that duty a servant suffers injury, the employer is prima facie liable." 

In the United States, also, it is established beyond controversy that 
at common law it is the positive duty of the employer to furnish his 
employé with a reasonably safe place in which to work. Armour v. 
Hahn, 111 U. S. 313, 4 Sup. Ct. 433, 28 L. Ed. 440; Welle v. Celluloid 
Co., 175 N. Y. 401, 67 N. E. 609; Rincicotti v. John S. O'Brien Con- 
tracting Co., 11 Conn. 617, 60 Atl. 115, 69 L. R. A. 936; Libby v. 
Banks, 209 111. 109, 70 N. E. 599; Foster v. New York, etc., R. Co., 
187 Mass. 21, 72 N. E. 331; Finnerty v. Burnham, 205 Pa. 305, 54 
Atl. 996; Collins v. Harrison, 25 R. I. 489, 56 Atl. 678, 64 L. R. A. 
156; Geno v. Fall Mountain Paper Co., 68 Vt. 568, 35 Atl. 475. 
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The employer, in the absence of a statute, does not insure the em- 
ployé's safety, but is required to exercise such ordinary care and dili- 
gence as may be reasonable in view of the work to be performed and 
the dangers incident to the employment. Hough v. Texas, etc., R. Co., 
100 U. S. 213, 25 L. Ed. 612; Westinghouse Electric, etc., Co. v. Heim- 
lich, 127 Fed. 92, 62 C. C. A. 92 ; Glenmont Lumber Co. v. Roy, 126 
Fed. 524, 61 C. C. A. 506; Choctaw, etc., R. Co. v. HoUoway, 114 
Fed. 458, 52 C. C. A. 260 ; Probst v. Delamater, 100 N. Y. 266, 3 N. 
E. 184; Thompson v. American Writing Paper Co., 187 Mass. 93, 72 
N. E. 343; Burns v. Delaware, etc.. Tel, etc., Co., 70 N. J. Law, 745, 
59 Atl. 220, 592, 67 L. R. A. 956; 26 Cyc. 1102. 

This duty of the employer to furnish a safe place in which to work 
is a positive obligation resting on him and which he cannot escape by 
delegating the responsibility to another. Texas, etc., R. Co. v. Barrett, 
166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 1136; National Steel Co. v. 
Lowe, 127 Fed. 311, 62 C. C. A. 229; Kirk v. Sturdy, 187 Mass. 87, 
72 N. E. 349; Pursley v. Edge Moor Bridge Works, 168 N. Y. 589, 60 
N. E. 1119; Ide v. Fratcher, 194 111. 552, 62 N. E. 814; Newton v. 
Vulcan Iron Works, 199 Pa. 646, 49 Atl. 339. 

[2^ 3] Whether a place is safe or unsafe may dépend in some de- 
gree upon the work which is to be undertaken as well as upon the âge 
and expérience of the one who is sent there to undertake it. In this 
case the employer knew or should hâve known that the conveyor or 
lift would move by the weight of the buckets as soon as sufficient ce- 
rnent was removed from the boot to release it, and that when that oc- 
curred, as it was bound to occur in the course of the work, the place 
would be dangerous unless the conveyor was blocked or fastened and 
he failed to block or secure it. And he knew or ought to hâve known 
that the young man he had ordered to do this work was without knowl- 
cdge of machinery or the danger that was involved in the undertaking. 

In view of what was to be donc in the shaft and of the danger which 
was involved and would inevitably arise unless the conveyor was se- 
cured and because it was not secured, we do not think this court should 
hold that the plaintiff was furnished a reasonably safe place in which 
to work. It was an unsafe place, made unsafe by the defendant's own 
négligence. 

[4, 5] The defendant's contention is that its négligence, if it was 
négligent, may be disregarded because when the plaintiff began his 
work the conveyor could not move being held by the cément and there- 
fore the place was safe and only became unsafe by the plaintiff's own 
act in removing the cément and that he assumed the risk of his own 
acts. But surely it cannot be said that he assumed a risk the danger 
of which was unexplained to him although it was known to his em- 
ployer and was in fact due to that employer's own failure to take prop- 
er précautions not to expose his servant to a needless and unnecessary 
risk. The law does not lend countenance to such a theory. It is more 
reasonable to imply a contract on the part of the master not to invite a 
servant into unknown dangers than it is to imply one on the part of 
the servant to run the risk of dangers that he neither knows nor sus- 
pects. 'Cooley on Torts, p. 1109. But if it be conceded that the place in 
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which the plaintiff was set to work was a reasonably safe place and that 
the master's duty was f ully met at the time the plaintifif began his work, 
this would not necessarily help the défendant. For it is equally a mas- 
ter's duty to keep the place safe except as the conditions may be chang- 
ed by the very work which -the servant is required to do or by his man- 
ner of doing it. Cooley on Torts, p. 1113. 

[6] We do not lose sight of the principle that where a place is 
originally safe and becomes unsafe only as the work progresses and 
in conséquence of the manner in which it is done the master is ordi- 
narily not responsible. Devlin v. Phcenix Iron Co., 182 Pa. 109, 37 
Atl. 927; Mullin v. Genesee Electric, etc., Co., 202 N. Y. 275, 95 
N. E. 689; Shaw v. New Year Gold Mines Ce, 31 Mont. 138, 17 
Pac. 515; Richmond Locomotive Works v. Ford, 94 Va. 627, 27 S. 
E. 509. The defendant's difficulty is that this principle is not ap- 
plicable to the facts of this case. If a man is employed for example 
in a quarry to blast rock, and in the course of his blasting is injured 
by the fall of a rock from the face of a ledge, then the principle the 
défendant invokes may be applicable. In such a case the injury is 
not due to the négligence of the man's employer. The danger to 
which the servant is exposed is the direct resuit of his own opéra- 
tions and is a danger necessarily incident to the work he is engaged 
in and is a danger which he appréciâtes and assumes. See Mielke 
v. Chicago R. Co., 103 Wis. 1, 79 N. W. 22, 74 Am. St. Rep. 834. 
And such may be the case where men are injured working in gravel 
pits and in sand banks where the conditions and surroundings are 
constantly changing as a direct resuit of the servant's opérations and 
where the négligence if négligence exists is the négligence of the work- 
man and of his fellow servants, and not of the employer; the danger 
being a necessary or probable incident of the work. See Swanson 
V. Lafayette, 134 Ind. 625, 33 N. E. 1033; De Vito v. Crage, 165 N. 
Y. 378, 59 N. E. 141 ; Capasso v. Woolfolk, 163 N. Y. 472, 57 N. E. 
760; Cisney v. Penn. Sewer Pipe Co., 199 Pa. 519, 49 Atl. 309; Mik- 
olojczak V. North American Chemical Co., 129 Mich. 80, 88 N. W. 
75; Perry v. Rogers, 157 N. Y. 251, 51 N. E. 1021. But such cases 
are clearly distinguishable from the case at bar. And if we were 
to apply the principle applicable to that class of cases to this case, 
we should not be administering justice but injustice. In the case 
under considération the injury which the plaintiff suffered was not 
necessarily inhérent in the work, neither was it probable. 

[7] There was no danger in merely removing cernent from the pit 
except as the danger was created by the defendant's omission to fasten 
or block the elevator. And as already intimated, it cannot be said as 
matter of law that a servant assumes risks which arise from an em- 
ployer's omissions of duty, which omissions expose the servant to 
unnecessary and needless danger, and danger which the servant be- 
cause of inexpérience neither knew nor comprehended. To say that 
under the circumstances of this case it was the prosecution of the 
work which made the place unsafe and created the danger will not 
do. If the défendant had discharged its duty this accident would not 
hâve happened. It was its omission of duty that created the danger. 
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[8, 9] At the conclusion of the instructions to the jury the court 
was asked on defendant's behalf to charge as follows: 

"The âge of the plalntiff is not a faetor to be cousidered by the jury. The 
plaintlff Is not a child and Is to be regarded as a full grown luan so far as 
any question in thls case is concerned." 

The court read the request and then said: 

"Age is a faetor to be taken into considération along with ail other factors. 
He was at the time of such âge that the question of tender years as a nec- 
essary légal proposition does not enter into the case. But his âge is to be 
considered along with ail the other facts. A young man 17 might be much 
more mature and compétent than auother man of 25 ; there isn't any neces- 
sary mference that I can charge tlie jury about. It Is simply a fact to be 
taken into considération with ail the other facts." 

Whereupon the défendant excepted to the court's refusai to charge 
as requested. We discover no error prejudicial to the défendant in 
the court's instruction respecting the plaintiff's âge. If the court had 
gone farther and emphasized in stronger terms the duty of an em- 
ployer to an inexperienced employé and had directed the attention of 
the jury to the duty of the employer to warn and instruct such an 
employé as to the danger incident to the employment, it would hâve 
been difiîcult even then for the défendant to predicate any error upon 
such an instruction. The courts hâve held in numerous cases that 
persons who employ minors must take notice of their lack of judg- 
ment and must exercise greater care toward and for them than is 
required by law to be exercised toward and for adults. O'Connor 
V. Adams, 120 Mass. 427 ; Smith v. O'Connor, 48 Pa. 218, 86 Am. 
Dec. 582; Flynn v. Erie Preserving Co., 12 N. Y. St. Rep. 88; East 
'Saginaw City R. Co. v. Bohn, 27 Mich, 503 ; Marbury L,umber Co. 
v. Westbrook. 121 Ala. 179, 25 South. 914; Larson v. Berquist, 34 
Kan. 334, 8 Pac. 407, 55 Am. Rep. 249. 

[10, 11] In a number of décisions it has been held that if a minor 
is employed in a business the danger of which he is unable by reason 
of his immature judgment to comprehend and is injured, the employer 
is liable. 26 Cyc. 1081 and cases cited. And the courts hâve held 
that where the employer knows that an employé is inexperienced oi' 
not of an âge to appreciate the danger incident to the work which 
he is directed to perform the employer is liable to the employé for 
injuries received by him while executing an order which the employer 
knew or ought to hâve known involved danger. Northern Pacific 
Coal Co. V. Richmond, 58 Fed. 756, 7 C. C. A. 485 ; Johnson v. Rich- 
mond, etc., R. Co., 84 Va. 713, 5 S. E. 707; Riley v. West Virginia 
Central, etc., R. Co., 27 W. Va. 145 ; Gartside Coal Co. v. Turk, 147 
m. 120, 35 N. E. 467; 26 Cyc. 1165. 

[1Z] Courts hâve said that there is a duty upon the employer to 
warn and instruct his employé as to defects and dangers of which he 
knows or ought in the exercise of reasonable care and diligence to 
know and of which the employé has no knowledge. Mather v. Rills- 
ton, 156 U. S. 391, 15 Sup. Ct. 464, 39 L. Ed. 464; The Anchoria, 
120 Fed. 1017, 56 C. C. A. 452; Orman v. Salvo, 117 Fed. 233, 54 
C. C. A. 265; Mercantile Trust Co. v. Pittsburgh, etc., R. Co., 115 
Fed. 475, 53 C. C. A. 207; Gates v. State, 128 N. Y. 221, 28 N. E. 
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373; Knight v. Overman Wheel Co., 174 Mass. 455, 54 N. E. 890; 
Geller v. Briscoe Mfg. Co., 136 Mich. 330, 99 N. W. 281 ; Illinois 
Steel Co. V. Ryska, 200 111. 280, 65 N. E. 734; Crâne v. Chicago, etc., 
R. Co., 124 lowa, 81, 99 N. W. 169; Tompkins v. Marine Engine 
Co., 70 N. J. Law, 330, 58 Atl. 393. 

And they hâve held that this duty of warning and instructing the 
employé, like the duty to provide a safe place to work, cannot be dele- 
gated ; that the employer cannot thus relieve himself of the responsi- 
bility which the law imposes on him. Mercantile Trust Co. v. Pitts- 
burgh, etc., R. Co., 115 Fed. 475, 53 C. C. A. 207; Louisville, etc., 
R. Co. V. Miller, 104 Fed. 124, 43 C. C. A. 436; Grimaldi v. Lane, 177 
Mass. 565, 59 N. E. 451 ; Smith v. Hillside Coal, etc., Co., 186 Pa. 
28, 40 Atl. 287; Simone v. Kirk, 173 N. Y. 7, 65 N. E. 739; Ad- 
dicks V. Christoph, 62 N. T. Law, 786, 43 Atl. 196, 72 Am. St. Rep. 
687. 

In Judge Cooley's work on Torts, that eminent jurist states that: 

"It would be gross injustice, not to say absurdity, to apply in the case of 

infants the same tests of the master's culpable négligence which are applied 

in the case of persons of maturity and expérience." 2 Cooley on Torts (3d 

Ed.) p. 1127. 

In another place he says : 

"The master may also be guilty of actionable négligence in exposing per- 
sons to périls in his service which, though open to observation, they by rea- 
son of their youth or inexpérience do not fuUy understand and appreciate 
and in conséquence of which they are injured. Such cases occur most fre- 
quently in the employment of infants." Id. p. 1126. 

The rationale of the doctrine would seem to be that a master is as 
a prudent man under obHgations to regulate his conduct with due 
référence to the fact that minor servants on the average are less capa- 
ble of understanding the dangers of their employment as well as less 
capable of avoiding the dangers which they do understand. It is the 
fact of immaturity rather than the fact of minority that the master 
is bound to regard. Labatt on Master & Servant, vol. 1, § 20 (Ed. 
1904); Alabama Minerai R. Co. v. Marcus, 115 Ala. 389, 22 South. 
135. And see Kentucky C. R. Co. v. Gastineau, 83 Ky. 119; Michael 
v. Stanley, 75 Md. 464, 23 Atl. 1094. 

[13, 14] It is urged that the verdict is excessive,' and that we should 
reverse the judgment because the cotirt below did not set the verdict 
aside, although it was promptly asked to do so. However the rule 
in the state courts may be, this court is not at liberty to consider 
whether this verdict is or is not excessive. In the fédéral courts the 
supposed errors of the jury can be corrected in no other way than 
by a motion for a new trial the décision of which by tlie trial judge 
is iinal and cannot be assigned as error upon appeal. The power of 
the court on appeal is restricted to the détermination of questions of 
law arising on the record. Lincoln v. Power, 151 U. S. 436, 14 Sup. 
Ct. 387, 38 L. Ed. 224; Wabash v. McDaniels, 107 U. S. 454, 2 
Sup. Ct. 932, 27 L. Ed. 605 ; N. Y. Lake Erie, etc., R. Co. v. Winter, 
143 U. S. 60, 12 Sup. Ct. 356, 36 L. Ed. 71 ; Wilson v. Everett, 139 
U. S. 616, 621, 11 Sup. Ct. 664, 35 L. Ed. 286. 

The judgment is affirmed. 
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ST. LOUIS SOTJTHWESTEEN ET. CO. v. S. SAMUELS & 00. 

(Circuit Court of Appeals, Fifth Circuit. February IT, 1914. Kehearing De- 

nied March 31, 1914.) 

No. 2506. 

1. Courts (§ 256*) — Interstate Commerce Act — Implied Repeax — Jtjdicial 

Code — Action for Réparation — Venue. 

Judiclal Code (Act March 3, 1911, c. 231, 36 Stat. 1101 [U. S. Comp. St. 
Supp. 1911, p. 150]) § 51, provides that, except as otlierwise provided, no 
person shall be arrested in oue district for trial lu another in auy civil 
action before a district court, and that no suit shall be brought In any 
district court by any original process or proceeding m any other district 
than that whereof he is an Inhabltaut, etc. Section 297, speclfically pro- 
viding for the repeal of certain acts other than Interstate Commerce Act 
(Act Feb. 4, 18S7, c. 104, § 16, 24 Stat 384 [U. S. Comp. St. 1901, p. 3165], 
as amended by Act Cong. June 18, 1910, c. 309, § 13, 36 Stat. 554 [U. S. 
Comp. St Supp. 1911, p. 1301]), provides that where an Interstate carrier 
refuses to comply with an order of the Interstate Commerce Commission 
for the payment of money in réparation, suit may be brought on the or- 
der in the District Court In whlch the beneflciary résides, or in whlch is 
located the carrler's principal operating office. Held, that such provision 
was not repealed by implication, and hence a suit on a commlssion's or- 
der was properly brought in the district of the beneflclary's résidence. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 792 ; Dec. Dig. § 
256.» 

Jurlsdlction of fédéral courts of sults under Interstate Commerce Act, 
see note to Bailey v. Mosher, 11 C. C. A. 318.] 

2. Commerce (§ 88*) — Interstate Commerce Commission — Report — Répara- 

tion Ordeb — Validity. 

The report of the Interstate Commerce Commission on a claim for 
réparation for excessive charges due to mlsroutlng of a shlpment and or- 
der for réparation held not contradlctory, mlsleadlng, or confusing, nor 
objectionable for uncertalnty. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §§ 139, 141 ; Dec. 
Dig. § 88.*] 

3. Commerce (§ 88*) — Interstate Commerce — Proceedings before Commis- 

sion — Bxtent of Relief. 

Where pending proceedings before the Interstate Commerce Commission 
for réparation for excessive charges on a speciiîed shlpment due to the 
carrler's mlsroutlng it, because no through rate had been provided over 
shorter routes, the carriers established a through rate by such shorter 
routes, it was not necessary that the Commission In granting réparation 
should enter any order with référence to the through rate so adopted or 
prohlbit the use thereafter of any rate In excess of the one adopted. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §§ 139, 141 ; Dec. 
Dig. § 88.*] 

4. Commerce (§ 9S*) — Interstate Commerce — Rates — Réparation Order. 

Where a réparation order was entered May 1, 1911, and défendant 
seasonably flled a motion for l'ehearing, whlch was not denled until Oc- 
tobor 9th following, suit not havlug been brought on the order until aftcr 
the rëhearing was denled, défendant was not prejudlced by the fact, that 
the order requlred payment on or before January 15, 1911. 

[Kd. Note. — For other cases, see Commerce, Cent. Dig. § 148 ; Dec. Die. 
§ 98.*] 

♦For other cases see saine topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Trial (§ 1T7*)— Questions of Law ob Fact — Dibection of Veedict — Ap- 
plication BT BOTH Parties. 

Where /plaintiff sued on a réparation order of the Interstate Commerce 
Commission, tlie flnding of the Commission tliat the rate charged plaintlfC 
vvas unreasonable and the fixing of the excess over the reasonable rate 
constituted a prima facie case In favor of plalntiff's rigbt to recover the 
différence, and no évidence to the contrary having been ofEered, and both 
parties having moved for a peremptory Instruction, the court properly dl- 
rected a verdict for plalntlff. 

TEd. Note.— For other cases, see Trial, Cent. Dig. § 400; Dec. Dlg. § 
177.*] 

In Error to the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Action by S. Samuels & Co. against the St. Louis Southwestern 
Raihvay Company. Judgment for plaintiflf, and défendant brings èr- 
ror. Affirmed. 

Prior to May, 1909, no shipment of cotton llnters had ever moved to Hous- 
ton, Tex., from points In the state of Arliansas on the Une of rallroad operated 
by the plalntlff In error. Shipments of this character generally went to manu- 
f acturing points in the Middle West ; and there was a small export movement 
through New Orléans. The Une of rallroad of plalntlff in error does not run 
Into tlie State of Texas, therefore not to Houston, whlch Is in the interior. 
Its published rates, establlshed jolntly and in connection wlth other carriers 
that did run to Houston, dld not at that tlme provide for shipments of that 
eomœodity because there had been In the past no other shipments of It, nor 
requests for rates on such shipments. It dld hâve establlshed, in connection 
wlth other carriers, a rate on llnters to New Orléans, La., and the Sunset 
Central Lines had a cotton rate from New Orléans to Houston, whlch was 
represented as a rate on cotton llnters. 

In May, 1909, défendants In error tendered to plalntlff in error, at the sta- 
tion of England in the state of Arkansas, a shipment of cotton llnters, whieh 
they deslred to hâve transported to Houston, Tex. Défendants In error re- 
quested that they be protect-ed in the through rates. There were two direct 
routes to Houston from England, one by way of Shreveport, La., thence to 
Houston over the Houston & Shreveport Rallroad Company, and another by 
way of Tyler, Tex., reached by the St. Louis Southwestern Railway Company 
of Texas, a connection of plalntlff In error, and thence to Houston over the 
International & Great Northern Eailroad. There was no rate on cotton llnters 
via elther of thèse routes, and the only rate on cotton applicable over either 
route was for cotton In round baies. On application to the Sunset Central 
Lines plalntlff in error was Informed that the latter had a rate upon whlch 
llnters mlght travel from New Orléans to Houston, and the shipment was 
thereupon routed over those Unes. The rate charged and coUected for the 
carriage was 66 cents, being the 48 cent rate as published from England to 
New Orléans, plus the 18 cent rate of the Sunset Central Lines from New 
Orléans to Houston. The route via New Orléans is about 300 miles longer 
than that via Tyler and Shreveport. 

On complaint of défendants in error, the Interstate Commerce Commission, 
on May 1, 1911, entered an order by the terms whereof plaintlff In error was 
required to pay défendants In error $135.50, wlth interest from June 24, 1909, 
on or before July 15, 1911. Plalntlff in error filed with the Commission an 
application for a rehearing, whlch was not acted upon until October of that 
year, when it was overruled; This suit was instituted on January 26, 1912, 
in the District Court of the United States for the Southern District of Texas, 
at Houston, by S. Samuels & Co. against the St. Louis, Southwestern Kallway 
Company to reduce to judgment this réparation order of the Interstate Com- 
iueree Commission. A supplemental pétition was filed by plaintiffs August 24. 
1912, alleging the domicile of plaintifl: in error to be in the city of St. 

*for other cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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Louis, Mo. On September 23, 1912, the défendant filed a plea to the jurlsdie- 
tion, and on March 7, 1913, an original answer, subject to the action of the 
court on the plea to the jurlsdiction, conslsting of demurrers, gênerai and 
spécial, a gênerai déniai, and several spécial défenses. Hearing of the plea 
to the jurlsdiction having been passed by the court, wlthout préjudice thereto, 
It was considered wlth the défendants' demurrers and exceptions on Mareh 
7, 1913, whereupon the court overruled the plea and ail of the demunevs and 
exceptions, to whlch action and rullng the défendant reserved exceptions. Ail 
parties thereupon announced ready, the pleadings were read, and the évidence 
adduced. Before the jury retired the défendants requested a peremptory in- 
struction in its favor, and, subject to the refusai thereof, six spécial Instruc- 
tions, ail of which were refused. The court instructed a verdict in favor of 
the plaintifCs, which the jury returned on March 7, 1913, and upon which, on 
the same date, judgment was rendered agalnst défendant lu favor of plain- 
tifiCs for the amount sued for, $135.50 and interest, and also for an attorney's 
fee of ?50. 

Robert H. Kelley, of Houston, Tex., for plaintiff in error. 
B. F. Louis, of Houston, Tex., for défendant in error. 

Argued before PARDEE and SHELBY, Circuit Judges, and 
GRUBB, District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). The 
assignments of error are 63 in number, but counsel for plaintifï in 
error submit some 8 called "main propositions" as rehed upon, and we 
reduce them to 2, to wit: Plad the United States Court jurisdiction? 
And, Was the réparation order of the Interstate Commerce Commis- 
sion vahd ? 

[1] The District Court had jurisdiction because of the résidence 
in the Southern district of S. Samuels under seclion 16 of the amended 
act to regulate commerce approved June 18, 1910, c. 309, 36 Stat. 554, 
unless the said section was repealed by the Judicial Code of 1912. 

Section 51 of the Judicial Code reads as follows : 

"Except as provided in the iive succeeding sections, no person shall be ar- 
rested in one district for trial in another, in any civil action before a district 
court; and, except as provided in the six succeeding sections, no civil suit 
shall be brought in any district court against any person by any original 
process or proceeding in any other district than that whereof he Is an in- 
habltant; but where the jurisdiotion Is founded only on the faet that the ac- 
tion is between citizens of différent states, suit shall be brought only in the 
district of the résidence of either the plaintiff or the défendant." 36 Stat 
1101. 

The fîve succeeding sections do not cover a case hke the présent. 
Section 297 of the Judicial Code specifically repeals certain sections 
of the Revised Statutes, and certain acts and parts of the acts, and 
concludes as follows: 

"Also ail other acts and parts of acts, in so far as they are embraced withiu 
and superseded by thls act, are hereby repealed; tlio rcmaining portions 
thereof to be an-d remain in force wlth tlie same elïect and to the same exteut 
as if this act had not been passed." 

Among the parts of the acts repealed are: 

"Sections one, two, three, four, Hve, the flrst paragraph of section six, and 
section seventeen of an act entltled 'An act to create a eoinmerce court, and 
to amend an act entitled "An act to regulate commerce," approved February 
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fourth, eighteen hundred and eighty-seven, as heretofore amended, and for 
other purposes,' approved June eighteenth, nineteen hundred and ten." 

From which it is seen that Congress particularly considered the 
said act approved June 18, 1910, for repealing purposes, and as sec- 
tion 16 was not included in the repealed sections, there arises a very 
strong presumption that other parts of the act were to be left in force. 
"Inclusio unius est exclusio alterius." 

Repeals by implication are not favored. The adjudged cases cited 
by plaintiff in error settle that; and ail of them are to the effect that to 
hold a law repealed by implication, the intention to repeal must be 
clear and manifest, and it is clear that an intention to repeal said sec- 
tion 16 in the matter of venue is not manifest. 

Section 51 of the Judicial Code deals generally with venue in the 
District Courts in the cases in vk^hich jurisdiction is given by the 
Code, and it is not to be presumed that it was intended to restrict juris- 
diction or affect the venue in other acts of Congress not enumerated, 
wherein jurisdiction is specially granted and the venue fixed. 

Counsel for défendant in error well says in his brief : 

"Clearly the Législature did not Intend, to cover thls législation upon a par- 
ticular subject by the enactment of the gênerai law. The real reason which 
doubtless actuated Congress to confer jurisdiction upon the Circuit Court of 
the district in which the complainants réside was to provide a means for a 
shipper to enforce the réparation order for a small amount, as in thls case, 
without having to go 1,000 miles and incur an expense In excess of the amount 
of the award. 

"The législative body must hâve known that, in the great majority of cases, 
orders of réparation would not be for large sums, and that in each instance 
shippers would start in with a handicap in that the transportation company 
with its regularly retained corps of attorneys, its free transportation facili- 
ties for them, and its witnesses, together with its vast wealth and power, 
would be able, by declining to pay an order of the Commission, practically to 
defeat such order, unlees the shipper could be brought near enough to a forum 
where he could enforce such order without being compelled to expend more 
than the réparation allowed." 

The intention of Congress in regard to venue in cases of this kind 
is shown by the f ollowing from the late act of Congress abolishing the 
Commerce Court, and transferring jurisdiction to the District Court, 
approved October 22, 1913: 

"The venue of any suit hereafter brought to enforce, suspend, or set aside, 
In whole or in part, any order of the Interstate Commerce Commission shall 
be in the judicial district wherein is the résidence of the party or any of the 
parties upon whose pétition the order was made, except that where the order 
does not relate to transportation or is not made upon the pétition of any party 
the venue shall be in the district where the matter complained of in the péti- 
tion before the Commission arises, and except that where the order does not 
relate either to transportation or to a matter so complained of before the 
Commission the matter covered by the order shall be deemed to arise in the 
di.strict where one of the petitioners in court has either its principal office or 
its principal operating office. In case such transportation relates to a through 
sliipment the term 'destination' shall be construed as meaning final destina- 
tion of such shipment." 

For thèse reasons we will hold that section 16 of the act of June 18, 
t910, was not repealed by the Judicial Code. 
This conclusion renders it unnecessary to décide whether because 
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the injurj complained of occurred in 1909, and the order of réparation 
sued on was issued by the Interstate Commerce Commission in May, 
1911, this case cornes under the saving clause in section 300 of the 
Judicial Code, providing as foUows: 

"AU offenses committed, and ail penalties, forfeitures, or llabiUties incurred 
prior to the taking effect hereof, under any law embraced in, or repealed by, 
thls act, may le prosecuted and punished, or sued for and recovered, in the 
district courts, in the same manner and with the same effect as if this act 
had not been passed" 

— and the Judicial Code, though passed in March, 1911, did not go 
into effect until January 1, 1912. 

The réparation order issued by the Interstate Commerce Commission 
was rendered on a pétition by Samuels & Co. against the plaintiff in 
error herein and several other railroad companies, complaining that 
the rate collected for transportation of certain cotton linters was ex- 
cessive and unreasonable, and praying for an order establishing a rea- 
sonable through route and joint rate for the carriage of cotton linters 
from England, Ark., to Houston, Tex., and asking that réparation be 
awarded. And the Commission, finding that, pending the order, a 
satisfactory through route and joint rate for cotton linters had been 
established between the points named passed only upon the réparation 
to be awarded; and as to that the Commission found and ordered as 
f ollows : 

"The testimony indieates that the initial carrier held the linters at England 
three or four weeks. During that time the carrier might hâve seeured per- 
mission from the Commission to publish a rate from l'^ngland to Houston on 
short notice ; or, by holding the linters for a short additional period, it might 
hâve published the rate on full statu tory notice. And while it was under no 
légal obligation to adopt the former method, it was certainly its duty to pro- 
vide a rate via a reasonably direct route as soon as lawful publication thereof 
could be made. But, assuming that the carrier was "willing to take the re- 
sponsibility of forwardiug the shipment via a route over which no rate was 
published, as it did, we are of opinion that it ought to hâve sent it over a di- 
rect route. Having taken that course, and a reasonable rate having subse- 
quently been established over the route of moveinent, the carrier would hâve 
been in position to apply for permission to make settlement upon basis of the 
rate so established. The situation Is one in whlch the sblpper was helpless. 
He had directed carriage of hls goods by the direct and natural route. The 
failure to comply with bis instructions was due to the fact that the initial 
carrier had not provided a rate over the direct route, and did not make a rea- 
sonable effort to do so. 

"We do not find that a rate of 66 cents was unreasonable for a haul via New 
Orléans, but we are of the opinion that the rate of 46% cents, subsequently es- 
tablished, would bave been a reasonable rate via either of the direct routes, 
and that the failure of the initial carrier to forward the shipment over a di- 
rect route resulted in damage to complainant in an amount measured by the 
différence between the rate which should hâve been established and the rate 
which he was forced to pay. Our conclusion therefore is that the St. Louis 
Southwestern Railway Company should be required to make réparation to 
complainant as for a misrouting in the sum of $135.50, with interest from 
June 24, 1909. An order will be entered accordingly." 

"Order. 

"This case belng at issue upon complaint and answers on file, and having 
been duly heard and submltted by the parties, and full investigation of thf» 
matters and things involved having been had, and the Commission having, on 
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the date hereof, made and flled a report containing Its findings of fact and 
conclusions thereon, which sald report is hereby referred to and made a part 
hereof: It is ordered that défendant, St. Louis Southwestern Railway Com- 
pany, be, and it is hereby, notified and required, on or before the lôth day of 
July, 1911, to pay unto complainant, S. Samuels & Co., a partnership composed 
of S. Samuels and H. Samuels, the sum of $135.50, wlth interest thereon at 
the rate of 6 per cent, per annum from June 24, 1909, as réparation for an un- 
reasonable rate charged for the transportatlon of four car loads of cotton lin- 
ters from England, Ark., to Houston, Tex., which rate se charged has been 
found by this Commission to hâve been unreasonable, as more fuUy and at 
large appears in and by said report." 

The plaintiff in error contends that the report and réparation order 
are null and void because : 

"(a) The order of the Interstate Commerce Conmiisslou and the report upon 
which sald order is based aud founded are on the face thereof ambiguous, con- 
tradictory, misleading, confusing, and uncertain, 

"(b) Said report and order show upon thelr face that the order is not a final 
order or award, because it does not dispose of ail parties and ail issues in- 
volved. 

"(c) The report and order of the Interstate Commerce Commission fail to 
show upon their face, and there is no évidence, that said order was either ae- 
companied by or founded upon a further order of the Interstate Commerce 
Commission fising, prescribing, and establishing for the future a reasonable 
maximum rate for shipments of cotton linters from England, Ark., to Hous- 
ton, Tex., to be observed and protected In the future, or fixing, prescribing, 
or establishing for the future a reasonable route for such shipments to be ob- 
served and used in the future, and prohibiting the use, protection, and ob- 
servance in the future of any rate in excess of the reasonable maximum rate 
so fixed, or of any route other or less reasonable or longer than the reasonable 
route so prescribed. 

"(d) The réparation order hère sued upon was void because it was entered 
on May 1, 1911, and required the payment of the sum therein specifled on 
or before July 15, 1911 ; plaintiff in error seasonably flled its motion for a 
rehearing, which was not acted upon uiitU October 9, 1911; the tiuie limit in 
the original order was never at any time extended by tbe Commission, and 
therefore it was impossible for plaintiff in error to comply with the order 
wheu it tinally became effective on October 9, 1911." 

As to this contention, we conclude : 

[2] (a) The report of the Commission and the order based thereon 
seem to us to be clear and certain, and neither contradictory, mislead- 
ing, nor confusing. 

(b) In the light of the report, finding that the plaintiff in error was 
the initial carrier and responsible for the routing resulting in the ex- 
cessive charge and the only défendant liable, we find that the order 
practically disposes of ail parties and issues involved. 

[3] (c) As the report shows that pending the hearing a satisfactory 
joint route and through rate had been established by the carriers, there 
was no occasion nor requirement that the Commission should enter 
any further order in regard to such through rate. As to prohibiting 
the use thereafter of any rate in excess, the law is sufficient for that. 

[4] (d) That the réparation order was void because entered on May 
1, 1911, and required the payment of the réparation on or before Jan- 
uary 15, 1911, for the reason that plaintiff in error had seasonably filed 
a motion for rehearing which was not acted upon until October 9, 
1911, and the original order was never extended, etc., is too technical 
211 F.—S8 
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to merit much considération. The rehearing was refused before this 
suit was brought, and plaintiff in errer has net been prejudiced. 

[5] The finding of the Commission that the rate charged Samuels 
& Co. was unreasonable, and fixing the excess over a reasonable rate, 
is, under the law, prima facie correct, if not conclusive; and, as no 
évidence to the contrary was offered on the trial, and both parties 
asked for a peremptory instruction, there was no èrror in directing a 
verdict for the plaintiff. 

On the whole case, we find no réversible error, and the judgmeut 
of the District Court is affirmed, with costs. 



J. M. GTJFFEY PETROLEUM CO. v. BORISON et al. SAME v. BEED et al. 
(EUMMLBR, Intervener). SAME v. REED et al. 

(Circuit Court of Appeals, Flfth Circuit February 3, 1914.) 

No. 2430. 

1. SaLVAGE (§ 24*) — PUEPOSE Oï REMUNERATION. 

Salvage awards should be libéral to encourage prompt, energetlc, and 
darlng service in the relief of vessels in péril, but should not be extrava- 
gant, and such as to excite greed and promote unreasonable pretensioris. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § B5; Dec. Dig. 
§ 24.»] 

2. Salvage (§ 38*) — Amount of Compensation. 

That one set of salvors do not prosecute thelr claims Inures to the 
beneflt of the vessel, and not to that of other salvors, who do prosecute 
their claims. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 93-102; Dec. 
Dig. § 38.*] 

3. Salvage (§ 27*) — Amoxint op Compensation — Nature or Service. 

Salvage services rendered to steel vessels, or in a port where help is 
plentiful, are not in gênerai entltled to as large compensation as was for- 
merly awarded in case of wooden ships, and where the services were ren- 
dered on the high seas where help was scarce. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 65, 66 ; Dec. Dig. 
1 27.*] 

4. Salvage (§ 27*)— Amount of Compensation — Rescue ce Oïl Tank Ves- 

sel FBOM DANQEB of FlRB. 

The steel oil tank barge Shenango, with a cargo of oil in her tanks, 
was anchored near a wharf in the harbor of Port Arthur, Tex., when an- 
otber tank vessel exploded, throwing burning oil for some distance, set- 
ting fire to a wharf and oil warehouse near the Shenango and also to parts 
of the superstructure of the barge itself. The tug Captain Sam, whlch 
was the property of the owner of the barge, and equlpped with fire-fight- 
ing apparatus, went to her assistance, and with the help of a fireman and 
two longshoremen who volunteered and put out the lire, and then, hav- 
ing freed her anchor, with the assistance of libelant's tug Viva, towed 
the barge to a place of safety. The barge and cargo were worth $180,000, 
and the tug Viva not to exceed $7,000. The greater part of the service 
was rendered by the Captain Sam and her crew. Thèse and the individ- 
ual salvors were exposed to serious danger, but the Viva," which was made 
fast to the bow of the Sam by a Une and was ahead in the towing, was 

•For other cases see same toplc & 5 numbee in Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
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not. Eeld, that an award of about $2,400 to the VIva and her crew, and 
of $250 each to the volunteer assistants, was as mueh as was justified. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 65, 66 ; Dec. Dig. 
S 27.* 

Salvage awards in fédéral courts, see note to The Lamington, 30 C. C. 
A. 280.] 

Appeals f rom the District Court of the United States for the Eastern 
District of Texas ; Gordon Russell, Judge. 

Suits in admiralty by Simon Borison and others and by T. S. Reed, 
trustée, owner of the tug Viva, and others, in which A. Rummier, in- 
tervened, against the barge Shenango, and by said Reed and others in 
personam against the J. M. Guffey Petroleum Company and another. 
Decree for libelants, and respondents appeal. Reversed. 

D. Edward Gréer, of Beaumont, Tex., Robinson Leech, of New 
York City, and W. B. Spencer and Chas. Payne Fenner, both of New 
Orléans, La., for appellants. 

Stuart R. Smith and C. A. Lord, both of Beaumont, Tex., for ap- 
pellees. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, 
District Judge. 

PARDEE, Circuit Judge. Thèse are appeals by the owners of the 
barge Shenango and cargo from three decrees of the District Court 
awarding salvage for services rendered to the barge and cargo by the 
tug Viva and three men, Borison, McCann, and Rummier, during a 
fire at Port Arthur, Tex., June 26, \9\\. They were tried and decided 
together, and hâve been consoHdated for the purposes of this appeal, 
and hâve been hère heard together. 

The salient facts are stated in the findings of fact by the District 
Judge, which we find in the main, and as far as they go, to be in ac- 
cordance with the évidence, to wit : 

"The above cases were by agreemeut of counsel tried together, and the évi- 
dence introduced by the parties was considered in each case, and therefore I 
embrace the flndings relative to each case in one statement. 

"The cases grew ont of the salvage of the barge Shenango and its cargo, 
which were Imperiled by a fire in the harbor at Port Arthur, Tex., on the 
25th day of June, 1911. 

"The flrst two cases named above were actions in rem against the barge, 
and the last case Is an action in personam against the J. M. Guffey Petroleum 
Company and the Gulf Refining Company, alleged to be owners of the said 
cargo. The first case. No. 98, is a libel by Simon Borison and B. F. McCapn 
for salvage services rendered by them to said barge. The second case, No. 99 
is a libel by T. S. Reed, trustée, owner of the tug Viva, and of H. M. Freder- 
icksen, its master and its crew against said barge, in which case the Indl- 
vidual libelant, A. Rummier, intervened, asking also for salvage for assisting 
in the rescue of said barge. The last case mentioned above, No. 101, is an ac- 
tion lu personam by ail of the libelants in the said actions numbered 98 and 
99 against the J. M. Guffey Petroleum Company and the Gulf Refining Com- 
pany as owners of the cargo, to recover the salvage In resculng said cargo, the 
allégations being that before the vessel and cargo could be seized under libel, 
the vessel had left port and dlscharged its cargo beyond the jurisdiction of this 
court, and therefore the suit in personam was brought against the owners of 
the cargo. 

*For other cases see same topic & § numbeb in Dec. &. Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"Findings of Fact 

"Between 6 :30 and 7 o'clock on the morning of the 26th day of June, 1911, 
the barge Humble, In the turnlng basin of the harbor at Port Arthur, Tex., 
from some unexplained cause, exploded, and being laden with a cargo of oil 
in bulk, the oU was ignited and scattered over the surface of the water and 
on the sides and decks of nearby vessels. The barge Shenango had just re- 
ceived its cargo of oil, consisting of bulk oil as follows: 1,858 barrels of 
radium, 5,386 barrels of P. E. Naptha, 6,934 barrels of gasoline, 547 barrels 
of lusterlite, 12,874 barrels of fuel oil. 

"The barge was constructed of steel and was what Is known as a tank 
barge. It is dlvided into compartments, the compartments numbering 16 in 
ail, and occupying the entire vessel, except for about 40 feet at the bow, and 
when the vessel was loaded the oil ou the sides was under the deck, and the 
top of the oil was from 2 to 4 feet below the water Une. Along the ceater of 
the barge, running longitudinally, was a raised structure, about 10 or 12 feet 
in width, and running the entire length of the oil tanks and commuuicatiiig 
with them. This was called the expansion deck. When the barge is loaded, 
the oil cornes up in this expansion deck within a few inches of the top of the 
same, this small space being left to allow room for the expansion of the oil 
under varying températures, and for the escape of gas. Each compartment 
communicates seiiarately with this expansion deck, and over each compart- 
ment in this expansion deck are fltted valves which, under heavy pressure, 
will open sufflclently to allow gas to escape. 

"The fire thus started by the explosion of the barge Humble rapidly en- 
veloped the wharves, and set fire to the Texas Company's warehouses and 
storage rooms located along by the side of the Texas Company wharf, and 
within a short distance of the Shenango, which was tied up to-the Guffey 
Company's wharf near the Texas Company's. The warehouse contained vast 
quantities of case oils, naptha, gasoline, and kérosène and other petroleum 
products, which, on takîng fire, began to explode; and, in the course of the 
fire, which continued for several hours, probably about 145,000 cases of thèse 
oil products exploded, large quantities of their contents running into the 
turning basin ; and, until the Shenango was removed from without the fire 
zone by the tugs Captain Sam and Viva, as hereinafter stated, she and her 
cargo were in great danger of destruction. 

"Shortly after the fire broke out, the longshoremen, Borison and McCann, 
ran a Une, by the use of a skiff, from the stern of the Shenango, which had 
swung somewhat away from the burning wharf across the turning basin, and 
made it fast to the shore, with the design and iutent of preventlng the stern 
of the barge from swinging back to the wharf. Having done this, they went 
immediately back to the Shenango, where the intervener, Rummler, had been 
from the time the Captain Sam reached the Shenango, and joiued him and the 
crew of the Captain Sam and other employés and agents of the J. M. Guffey 
Petroleum Company and of the Gulf Reflning Company in putting out the fire 
which had started on the fore part of the Shenango in her superstructure. 
Thèse parties, Borison and McCann, took buckets and dipped water from the 
basin and poured it on the smoldering Ares. At one time a loose burning craft 
in the basin floated very near to the Shenango, and Borison and McCann, one 
or both, threw water on it and pushed it avpay with their feet from the sides 
of the Shenango. The intervener, Rummler, reached the Shenango before 
Borison and McCann did, and immediately began rendering assistance in 
putting out the fire and trying to save the barge and cargo. Very soon after 
the explosion of the barge Humble, and the beginning of the flre, the steamtug 
Captain Sam, the property of the J. M. Guffey Petroleum Company, whicii 
was an ocean-going and powerful tug, specially equipped to fight flre, with 
steam pump and full equipment of hose, arrived on the scène, and, going up 
to the Shenango, put a Une on her deck and and attempted to pull her out 
from the burning docks, stern foremost. It was then found that on account 
of the anchor of the Shenango being down, and, as subsequently ascertained, 
tangled or caught in some submerged cable, the Sam could not pull out the She- 
nango. The Sam then went alongside the Shenango, and commenced playiug 
three streams of water from her steam puœps and hose on the fire which had 
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started in the superstructure of the Shenango in the fore part of the vessel 
near her bow; and, in a stiort time, about 20 minutes, succeeded in putting 
out tlie. are, except for the smoldering sails and pièces of loose timber lying 
ou the deck. As before stated, libelants, Borison and McCann, did wtiat tney 
could in assisting by dlpping water from the basin in buckets and pouring it 
on the smoldering flre. 

"WUen the tire was practically put out, the crew of the Sam and other em- 
ployés of the J. M. Guffey Petroleum Company and the Gulf Reflning Com- 
pany tried to raise the anchor of the Shenango ; but, as there was no steam 
ou Oie Shenango to work the winch, they found they were unable to do it. 
They then tried to turn the drum of the winch so as to pay out the anchor 
chain in order that they mlght get to a joint or clevis-like connection in the 
chaln, whlch are placed about every 15 fathoms, or every 90 feet, in the chain. 
They found they were unable to turn the drum of the winch at ail, and Rumm- 
1er, Borison, and McCann tried to do so, but failed. Capt. Bliss, of the J. M. 
Guffey Petroleum Company, then sent for the chief engineer of the Captain 
Sam, Mr. Roper, and he came on and released the drum of the anchor winch, 
so that the chain could be pald out, and so that they could arrive at the sev- 
erable joints. When this was done they ail went to work to part the anchor 
chain. The testimony is conflicting as to just who performed this service of 
separating the anchor chain. Borison and McCann attempted to eut the chain, 
but were unable to do so. Finally the pin which holds the devis in the an- 
chor chaln was removed and the chain parted, and the Captain Sam, having 
already had on the bow, as stated, its Une, with the assistance of the tug 
Viva, as hereinafter stated, easily towed the Shenango away from the lire and 
out of danger. During this time, which occupied about 45 minutes, the Sam 
had put her Une on the bow of the Shenango and commenced to pull with the 
Intent to tow her out. 

"Sliortly after the tire broke out, and the Captain Sam went to the rescue of 
the Shenango, Davis and Lawless, two of the employés of the Gulf Refining 
Company and the J. M. Guffey Petroleum Company, went in a launch to where 
the tug Viva was moored, some 1,200 feet down the basin, and some 1,200 or 
1,400 feet away from the flre, and made a contract with Capt. Frederlcksen, 
the master of the tug Viva, to go up and give assistance in the hauling or 
puUing out of the Shenango. According to some of the viritnesses the amount 
to be pald for this service was $100, and according to others it was $500, but 
the witnesses agrée that there was a contract made with Frederlcksen, the 
captain and master of the Viva, to the effect that he would go up and put a 
Une on the bow of the Sam and give a pull to asslst her in pulling out the 
Shenango. When Lawless made the offer to Frederlcksen to put a Une on 
the Sam and asslst her In pulling out the Shenango, neither Lawless nor Fred- 
erlcksen knew that the anchor of the Shenango was down and fastened, but 
the offer was made by Lawless and accepted by Frederlcksen under the bellef 
that such was not the condition of the anchor of the Shenango. Immediately 
after this agreement was made, the tug Viva, In charge of the said Capt. Fred- 
erlcksen, came up close to where the Sam was alongslde the Shenango putting 
out the flre. According to the prépondérance of the testimony Capt. Bliss, who 
was the marine agent of the J. M. Guffey Petroleum Company, and who was 
the man in charge in trying to put out the flre and rescue the Shenango, hailed 
Frederlcksen, Bliss not knowing of the contract made by Lawless with Fred- 
erlcksen, and asked hlm what he was going to do. Frederlcksen replled that 
he had agreed to go up and give a pull on the Shenango by putting a Une on 
the Sam. Bliss replied that that was ail right, but he could not do anythlng 
at that time, because the anchor was down, and nothing could be done until 
the anchor was sllpped or the anchor chaln eut, except to stand by and wait 
for a signal. Frederlcksen then took the tug Viva back to her former moorlng 
place, and agaln tied up. A few minutes after this had occurred, the fire hav- 
ing been practically put out on the Shenango, the Captain Sam having put 
her Une on the bow of the Shenango and was pulling on the Une, Frederlcksen 
with the Viva came back near the point, vrith the view of getting around the 
Shenango and pulling out the barge Dallas, whlch was also on flre in the same 
rlcinity. When he came back there he put a Une on the Sam, and the two 
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together, that Is the Viva and the Sam, began pulling on the Shenango, even 
before the anchor chain was separated, and succeeded in dragging the anchor 
a little and thus in movlng the vessel perhaps 100 feet. During ail this tlme 
the parties on the Shenango, including Rummler, Borlson, and McCann, were 
working on the Shenango and endeavoring to part the anchor chain. As be- 
fore stated, after about 30 or 40 minutes' work they succeeded in doing this, 
and then the two tugs easily and quickly pulled the Shenango eut of danger. 
The Une of the Captain Sam on the bow of the Shenango was about 50 feet 
long, and the Captain Sam was about 185 feet long; the Une which the Viva 
had on the bow of the Sam was varlously stated at from 50 to 100 feet, se 
that the Viva, when slie was pulling with a Une on the Sam, was in the neigh- 
borhood of SOO feet from the Shenango. 

"I flnd that the work of Borlson and McOann, and of Kummler, was valu- 
able, voluntary, and rendered under circumstances requiring great courage. 

"I further tind that when Fredericksen made his bargaln with Lavvless and 
Davis to go up and give a pull on the Sam, he did not know that the anchor 
of the barge Shenango was down, and that his agreement was made while 
none of the parties thought that said anchor was down and fastened. 

"While the testimony did not show the value of the tug Captain Sam, It did 
show that she was much larger and a more powertul tug than the Viva, and 
that she was equipped with fire-fighting devlces, and had a larger crew. And 
I find that the services of the Sam and of her crew were equally as hazardous 
and dangerous, and required as much courage as that of the crew of the Viva. 

"I further find that after the anchor chain was parted the Captain Sam 
could easily herself, with the assistance of the Viva, bave taken the Shenango 
quickly out of the burning docks, and out of danger. Elther vessel, the Sam 
or the Viva, could bave readily taken the Shenango out had the anchor of 
the Shenango not been down. Still I flnd that the Viva did render substantial 
assistance, and performed valuable salvage service. 

"This prelimlnary statement is made, not for the purpose of stating ail of 
the materlal facts, but with the view of making clear the gênerai nature of 
the case. 

"My spécifie flndings are: 

"(1) The barge Shenango and cargo was in a situation of imminent danger 
of destruction for a period of at least 2M hours. 

"(2) Tliat Borison, McCann and Hummler were exposed to péril of their 
lives during the said tlme, and that their services were valuable in facilitating 
and liastenlng the rescue of said vessel. 

"(3) That the tug' Captain Sam was a tug of greater size and power than 
the tug Viva, and manned by a larger crew, but the value of said tug is not 
shown, and the same appears from the évidence to be of considérable âge. 
This tug and Its offlcers and crew rendered service of greater value than the 
tug Viva and its crew ; and I flnd that several individuals in the employ of 
the Gulf Refining Company rendered services of equal value as the services 
rendered by the said Borison, McCann, and Rummler, in puttiug out Ares and 
in releasing the anclior of the Shenango. 

"(4) That the tug Viva is a tug of about 140 horse power, and its assistance 
in towing the barge Shenango was necessary in moving said Shenango up to 
the point when the anchor was released, when the tug Captain Sam could 
bave thenceforward towed said barge Shenango without assistance. 

"(5) That the time occupied by the. tug Viva in assisting in the towing of 
said barge Shenango to a place of safety, was 1 hour and 20 minutes, 1 hour 
of which was consumed before the anchor was released, and during which 
tlme said tug and its crew were exposed to great péril. 

"(6) That a contract was made between Fredericksen, the master of the 
Viva, and Lawless, by which Fredericksen agreed to assist in towing the 
barge Shenango for the sum of either $100, or $500, but at the time such cou- 
tract was made, nelther Fredericksen nor Lawless knew that tlie anchor of 
the Shenango was down and fastened. The ofter was made by I^awless, and 
accepted by Fredericksen, upon the idea that this condition did not exist. 
Fredericksen learned for the first tlme when he approachd with the Viva to 
pull on the Sam what the condition of the anchor of the Shenango was, and. 
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lie was then Informed by those In charge of the Shenango that he could do 
ao good at that tlme, and he returned with the Viva to where she had been 
moored. When he returned the second time to the Sam and was requested 
to oull on her, the conditions had materially changed. The péril to the Viva 
and her crew was greater. The fact that the anchor was do^Ti required a 
différent effort on the part of the tug Viva, than was supposed to be neees- 
sary when the contract was made, and, to make the pull at this second time 
she approached the Sam, entailed a longer continuance of péril than would 
hâve been the case if the conditions had existed as they were supposed to 
exist at the time the contract was made. 

"When Fredericksen went back the second tlme It was for the purpose of 
gettiug out the barge Dallas, and he was then requested to pull on the Sam. 
He complied with this request, as herein stated, but, in so doing, he was not 
intending to comply with the contiact aforesaid made v^ith Lawless. 

"(T) I also flnd that when Fredericksen returned the second time to the 
scène of the flre, he intended to undertake the rescue of the barge Dallas, 
which was a large barge laden with cil, and whleh he could hâve rescued 
alone under conditions entitling him and his crew to salvage, had he not been 
called to the assistance of the tug Captain Sam, and had he not responded to 
such call, and, instead of his tug rescuing the barge Dallas alone, the tug 
Captain Sam was enabled to joln with the Viva in rescuing the barge Dallas. 

"(8) I find that neither the crew or the owner of the tug Viva were ap- 
prised of any arrangement between the master, Fredericksen, and those act- 
Ing for the Shenango looking to the assistance of the tug Captain Sam in 
towing out the Shenango. 

"(9) I find that no contract existed between the owners or those in charge 
of the Shenango and the salvors, Borison and McCann, relative to the serv- 
ices rendered to them by said barge. 

"(10) I flnd that the tug Viva was owned by and In the prlvate service of 
T. S. Eeed, as trustée, and was being used in transporting shell, sand, etc., 
and that its master, H. M. Fredericksen, had no authority to make any char- 
acter of contracts on behalf of the tug or its owner. 

"(11) It was agreed on the trial between the parties, and I so flnd, that the 
value of the barge Shenango is $136,000, and that the value of the cargo 
saved was $45,764." 

Supplementing thèse findings of fact, we find from the évidence that 
the tug boat Viva was an old boat in 1902, at which time it was pur- 
chased by Myrick & Co., for $1,600; since that time it has been re- 
paired and rebuilt as to hull, and machinery except the engines, three 
times, the last time in 1909. The Viva was sold under orders of 
court to its présent owners before the Shenango fire, and its value is 
not shown. Estimâtes were given varying from $4,000 to $10,(X)0, but 
the best évidence was not produced. From its history and the évidence 
f urnished the value could hardly exceed $7,000. It was only equipped 
for the towing business, and was not equipped for rendering salvage 
services with adéquate pumps, hose, hawsers, experienced crew, and 
generally necessary appliances. 

The Viva went to the aid of the Shenango after the fire thereon was 
subdued, if not entirely extinguished, and then did not go nearer than 
the outside and astern of the Captain Sam, say 300 feet, until after 
the Shenango was pulled away from the wharf. Outside and astern 
of the Captain Sam she had a line of 50 to 75 feet to the Captain Sam 
upon which she pulled, thus aiding the Captain Sam in its work of 
puUing the Shenango away from the wharf ; and, after the Shenango 
was cleared from the wharf, the Viva assisted the Captain Sam in 
towing the Shenango a short distance to a place of safety. 

In rendering thèse services the Viva was in no actual péril, except 



600 211 FEDERAL REPORTER 

the possibility of injury in case the Shenango should (notwithstanding 
the fire was practically out) blow up, scattering fire over 300 feet. 

Rummler, a fireman in the employ of the Port Arthur Waterworks, 
was carried on board the Captain Sam by Bhss, the marine agent of 
the Guffey Petroleum Company, who mistook him for an employé of 
that Company, and from the Sam, Rummler went aboard the Shenango 
with the officers and crew of the Sam, and with them rendered serv- 
ice looking to the extinction of the fire. His wages per diem were not 
proved. 

Borison and McCann were longshoremen employed in and about the 
port, whose wages, when employed, were from $4.50 to $7 per day. 
McCann was at the dock and had a skiff, and he was employed by 
Coleman, labor foreman of the Gulf Refining Company, to carry him 
to the Sam, and Borison seems to bave gone along, and both rendered 
services on the invitation of Coleman. 

Some 18 men, members of the crew of the Sam and employés of 
the Gulf Refining Company, rendered services to the Shenango, some 
of equal and some of more value than the services rendered by Bori- 
son, McCann, and Rummler. 

The whole case shows that the Captain Sam rendered the really 
skîllful persistent services to save the Shenango and its cargo, and 
through its success in that regard made a salvage case within the 
jurisdiction of the court, and thereto the services of the Viva and of 
Rummler, Borison and McCann and others were incidental and sub- 
sidiary. 

The court below found the f ollowing conclusions of law : 

"I flnd that the eharacter of services rendered by the salvors was that of 
salvage service, and that 4 per cent, of the value of the barge and cargo is 
a proper amount to be awarded to the owner of the tug Vlva and to its 
master and crew, to be apportioned, two-thirds to the owner, T. S. Reed, 
trustée, and one-third to the master, Frederlcksen, and the crew of said tug 
Viva, to be apportioned among the said master and crew according to the 
amount of wages received by each of them at tlie tlme of the service, the 
said barge to pay according to its value, and the Gulf Refining Company to 
pay the balance of such award, and I find that the proper amount to be 
awarded to each of the salvors, Borison, McCann, and Rummler, is $750, to be 
apportioned between the barge and the owners of the cargo according to the 
value of each, the barge and cargo." 

And judgment was accordingly rendered, thus awarding to the la- 
borers Rummler, McCann and Borison, as volunteer salvors, more than 
100 times their ordinary day wages, and to the Viva and its crew the 
sum of $7,276.50, an amount more than the probable value of the 
Viva. 

The appellants contend that thèse allowances are excessive and out 
of ail proportion to the incidental and auxiliary services rendered by 
the appellees, and are on the wrong theory that the appellees were orig- 
inal salvors in the matter, regardless of the gready superior services 
rendered by the Captain Sam and the numerous employés of the oil 
and refining companies, and as to the Viva that its master and own- 
ers are bound by the alleged contract for services made with the agents 
of the appellants, and its compensation should be limited to the con- 
tract price, $100, or at most $500; and, as to Borison, McCann, and 
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Rummler, that their award should be on the basis of work and labor, 
and reduced to a reasonable amount, not exceeding $500 for ail three. 

As to the contract with the Viva, we are disposed to concur with 
the District Judge in ignoring the same, for the reason the contract 
claimed is not sufficiently proved as a binding contract ; in f act Law- 
less is not shown to hâve had authority to make the same, either for 
the owners of the barge Shenango or for the refining company owner 
of the cargo ; the évidence as to the terms of the contract is conf used 
and conflicting, and, as to the price contracted to be paid the Viva, the 
same was not fixed and certain, and there was not a meeting of minds 
of the alleged contracting parties, fixing with certainty the main élé- 
ment of a contract to render salvage services, to wit, the price to be 
paid. 

[1] As to the amounts of the allowances, we are satisfîed that under 
ail the facts and circumstances of the case, and in the light of admiral- 
ty rules and principles relating to salvage services, they are much too 
large, and should be reduced. If awards should be made on the same 
basis to ail the parties who rendered services in saving the Shenango 
and cargo and to the Captain Sam and crew, which unquestionably 
rendered the bulk of the services, the amount would tend towards con- 
fiscation. 

In admiralty courts victims of marine disasters, fire, wreck, or other 
calamity are compelled, under the guise of salvage awards, to pay for 
services rendered in escaping the danger, not on the principle of a 
quantum meruit or rémunération pro opère et labore, but as a reward 
for perilous services voluntarily rendered, and as an inducement to 
mariners in such dangerous enterprise to save Hfe and property. See 
The Blackwall, 10 Wall. 1-14, 19 L. Ed. 870. 

In The Sonderburg v. Towboat Co.. 3 Woods, 146, Fed. Cas. No. 
13,175, Mr. Justice Bradley defines salvage as follows: 

"Salvage is a reward for meritorious services in saving property in péril 
on navigable waters, whicli might otherwise be destroyed, and is allowed as 
an encouragement to persons engagea in business on such waters, and others, 
to bestow their utmost endeavors to save vessels and cargoes in péril." 

The same eminent jurist in Murphy v. The Ship Suliote (C. C.) 5 
Fed. 99, 102, said with regard to salvage: 

"Salvage should be regarded in the light of compensation and reward, 
and not in the light of prize. The latter is more like a gift of fortune con- 
ferred without regard to the loss or sufferings of the owner, who is a public 
enemy, whilst salvage is the reward granted for saving the property of the 
unfortunate, and should not exceed what is necessary to insure the most 
prompt, energetic, and daring effort of those who hâve It in their power to 
furnish aid and succor. Anything beyond that would be foreign to the prin- 
ciples and purposes of salvage; anything short of it would not secure its 
objecta. The courts should be libéral, but not extravagant ; otherwlse that 
which is intended as an encouragement to rescue property from destruc- 
tion may become a temptatlon to subject it to péril." 

In The J. Emory Owen (D. C.) 128 Fed. 996, Judge Seaman well 
says -, 

"While the value of the property saved enters into détermination of the 
value of the salvage service, as an essential élément, and the maritime law 
Intends encouragement of gallantry and adventure in the relief of distressed 
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vessels, It Is not the poUcy of that law to grant awards whlch tend to excite 
greed or promote unreasonable pretenslons on the part of salvors, nor to dis- 
regard in any measure the interests of the owner of the rescued property," 

[2] Nonprosecution of their daim by one set of salvors inures to 
the benefit of the owners of the vessel, and not to that of other salvors 
who do prosecute their daim. The Blackwall, supra. 

[3] Since the advent of iron and steel vessels operated by steam 
there has been a dedded tendency by the courts to qualify the grades 
of salvage services, and to reduce the amounts of awards to salvors 
from the standard of former days of wooden sailing vessels, when 
generally the salvage services were rendered on the real high seas, and 
on sparsely settled shores, where help was scarce and assistance, when 
rendered, was at a sacrifice of time, and more or less risk to person 
and property. 

This tendency to modify is shown in The Blackwall and The Suliote, 
supra, where, as in the instant case, the services were rendered at 
wharves in thickly settled ports where mechanical and other help were 
not only plentiful, but were ready and prepared to render services, 
and large rewards at the expense of suffering owners were not neces- 
sary to encourage assistance to vessels in distress. See The New 
York (D. C.) 34 Fed. 922 ; The Holland (D. C.) 44 Fed. 362 ; The 
Kaaterskill (D. C.) 48 Fed. 701 ; The Boyne (D. C.) 98 Fed. 444; The 
Kaiser Wilhelm Der Grosse (D. C.) 106 Fed. 963 ; The Priscilla (D. 
C.) 153 Fed. 476; The Indian, 159 Fed. 20, 86 C. C. A. 210; The Jef- 
ferson (D. C.) 181 Fed. 416; The Maryland (D. C.) 190 Fed. 641. 

[4] Viewed in the light of ail the circumstances exhibited in this 
record, our conclusion is that one-third of the allowances made by the 
District Court will be large and libéral compensation to the appellee 
salvors now in court for salvage services rendered the Shenango and 
cargo. This will give to Rummler, Borison, and McCann $250 each 
for a few hours' individual services, and to the tug Viva and its crew 
$2,423.18 for about two hours' services in the line of the Viva's regular 
employment. We think this amount of award f ully meets ail possible 
purposes contemplated by the law, and that a larger amount would be 
unwarranted judicial liberality. Unless the appellees are to be reward- 
ed beyond their own merit and because of the misf ortune of the own- 
ers of the Shenango and cargo, they can hâve nô reason to complain. 

The decrees of the District Court. in ail three causes are reversed, 
and the said causes are remanded, with instructions to enter decrees 
in favor of the libelants and intervener, respectively, in accordance 
with the views herein expressed, and for ail costs of the District Court. 
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SAMSON CORDAGE WORKS v. PUEITAN CORDAGE MILLS (two cases). 

(Circuit Court of Appeals, Sixth Circuit January 13, 1914.) 

Nos. 2358, 2359. 

1. Tbade-Mabks akd Teade-Names (S 17*) — Validité — Use of Colored 

Strands in Sasii Cord. 

The marking of sash cord in the manufacture wlth a séries of spots 
arrangea spirally about the circumference, each shaped In the form of a 
lozenge, the spots being made In the ordinary proeess of machine braid- 
iug of sash cord by combining one colored strand with eleven undyed 
strands, the resuit belng that the colored strand appears and disappears 
from time to time causing the appearance at regular intervais of colored 
spots somewhat irregular in shape, but more or less rhomboldal in form, 
and traceable in a spiral path about the surface of the cord, not restricted 
to any particular eolor, does not constitute a valid trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 20 ; Dec. Dig. § 17.*] 

2. Tkade-Maeks and Teade-Names (S§ 71, 75*) — Suit fob Unfaie Compéti- 

tion. 

The existence of a valid trade-mark Is not essential to a right of action 
for unfalr compétition in which the essence of the wrong consists in the 
palming off of the merchandise of one person for that of another, and the 
use of the mark of another which is invalid as a trade-mark will not 
support a suit for unfair compétition unless it is used in such a way as 
to constitute a fraud on purchasers. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 82, 86; Dec. Dig. §§ 71, 75.*] 

3. Teade-Maeks and Tbade-Names (§ 79*) — Suit fob Unfair Compétition. 

A suit for Infringement of trade-mark differs from one for unfair com- 
pétition In that in the former the wrongful intent is presumed from the 
fact of infringement, whlle in the latter it must be proved, although an 
Inference of such intent may be Justified from the inévitable consé- 
quences of the act complained of. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §i 89, 90 ; Dec. Dig. § 79.*] 

t. EQUITT (§ 148*) — MULTIFAEIOUSNESS SUITS FOB InFEINGEMENI AND FOB 

Unfaib Compétition. 

Where diverse citizenship exists between the parties and the requlsite 
amount is Involved to glve a fédéral court jurisdictlon, a cause of action 
for Infringement of a trade-mark and one for unfair compétition may be 
joined in one suit. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 341-367; Dec. 
Dig. § 148.*] 

5. Tbade-Maeks and Tbade-Names (§ 70*)— iUnfaib Compétition — Geounds 

for Relief. 

The protection agalnst unfalr compétition is not limited to such imi- 
tation or conduct as would deceive a cautlous and discriminating purchas- 
er, but extends to such as would be Ukely to mislead the ordinary or 
usual buyer, including the ultimate consumer. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.*] 

6. Teade-Mabks and Teade-Names (J 95*) — Suit fob Unfaib Compétition — 

Peeliminaey Injuncïion. 

The showing held sufficient to entitle a complainant to a preliminary 
injuuction against unfair compétition by défendant by marking its make 

•For other cases <:ee same topic & i numbeb in Dec. & Am. Oigs. 19D7 to data, & Rep'r Indexe» 
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of sasli cord to resemble that of complainant to such an extenl as to tend 
to mislead purchasers. 

[Ed. Note. — For other casés, see Trade-Marks and Trade-Names, Cent. 
Dig. §108; Dec. Dlg. § 95.* 

Imitation or simulation cl trade-marli or trade-name as unfair com- 
pétition, see note to Jolin H. Rice & Co. v. Kedlick Mfg. Co., 122 C. C. A. 
447.] 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Suits in equity by the Samson Cordage Works against the Puritan 
Cordage Mills. Complainant appeals from decree for défendant in 
first case, and order denying preliminary injunction in second case. 
Decree (194 Fed. 573) affirmed, and order (197 Fed. 205) reversed. 

Geo. O. G. Coale and F. P. Fish, both of Boston, Mass., and Me- 
Dermott & Ray and Coale & Hayes, ail of Louisville, Ky., for appel- 
ant. 

Helm & Helm, of Louisville, Ky., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Complainant, a cordage manufactur- 
er, filed its bill (in No. 2358) for infringement of an alleged trade- 
mark upon a high-grade sash cord of its manufacture. The mark was 
alleged to consist in "a séries of spots arranged spirally about the cir- 
cumference of the cord, each shaped in the form of a lozenge." The 
spots were in fact made in the ordinary method of machine braiding 
of sash cord, by combining one colored strand with eleven undyed 
strands ; the resuit being that in the regular and normal process of 
manufacture the colored strand appeared and disappeared from time 
to time, resulting in the appearance at regular intervais of spots some- 
what irregular in shape but more or less rhomboidal in form, and 
traceable in a spiral path about the surface of the cord. Complainant 
used any one-of several différent colors, employing blue in about one- 
fifth of its product. The défendant braided its cord in the same nor- 
mal and mechanical way, using, however, two blue strands (in place 
of a single colored strand), together with ten undyed strands ; the re- 
suit being that the spots on defendant's cord, being the width of two 
strands, are twice as wide as those on complainant's cord, and are not 
actually lozenge-shaped or rhomboidal — the space, moreover, between 
defendant's spots being the width of but one uncolored strand, or half 
the space between complainant's spots, the color on defendant's cord 
being characterized by it as presenting a broken and almost continu- 
ous spiral, and so distinguished (as well as by shape) from the spots 
on complainant's cord. Défendant answered, denying that complain- 
ant had a valid trade-mark, and asserting noninfringement and good- 
faith sélection of its mark. A motion for temporary injunction, based 
on showing by affidavits and counter affidavits, was denied. 193 Fed. 
274. Complainant then asked to amend its bill so as to allège unfair 
compétition in trade. This request was denied, on the ground that 

•For other cases see same toplo à § numbek m Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the amendment, if permitted, would either Substitute a suit for unfair 
trade for the then pending suit of trade-mark infringement, or would 
resuit in a suit seeking relief upon two separate, distinct, and appar- 
ently contradictory causes of action, viz., "one upon a trade-mark, 
another which, in effect, disavows the trade-mark altogether." The 
case was then submitted for final hearing upon the affidavits filed. 
The bill was dismissed, upon the ground, stated in the opinion, that "no 
spot made on or color imparted to a fabric as the inévitable or natural 
resuit of using the material of which the fabric is made can be basis 
of a trade-mark." 194 Fed. 574. 

Meanwhile, af ter déniai of the motion to amend the bill in No. 2358, 
a bill was filed (in No. 2359) to restrain alleged unfair compétition, 
on the ground that complainant's mark by long use had become asso- 
ciated in the mind of the public with and distinctly represented com- 
plainant's manufacture, and that défendant by its imitation of com- 
plainant's distinctive spots upon the cord, and by its advertisements 
and dealings, was seeking to palm off its goods as those of complain- 
ant. In this bill no mention is made of the shape of the spots con- 
stituting the alleged mark. An application for temporary injunction, 
heard on showing and countershowing by affidavit, was denied, upon 
the grounds: First, that the right to employ the colored spots was 
not exclusively appropriable by complainant, and that it was not un- 
fair for défendant to do what it had a légal and moral right to do; 
second, that défendant was not shown to hâve palmed ofï its goods 
as those of complainant; and, third, that if the court had any discré- 
tion in the matter of granting a temporary injunction, it should be 
exercised against the motion, because of complainant's élection in the 
former case to sue for the establishment of its trade-mark. Appeal 
was taken from the dismissal of the bill in the trade-mark suit and 
from the déniai of temporary injunction in the suit for unfair com- 
pétition. 

[1] 1. The trade-mark. Complainant registered its trade-mark in 
the United States Patent Office in 1894. It does not rely on this reg- 
istration, but stands upon an alleged common-law mark consisting of 
the spots made and arranged as stated. The question of first impor- 
tance is whether this mark is validly open to complainant's exclusive 
adoption, as representing goods of its manufacture. Broadly stated, 
complainant was at liberty to affix to its product any distinctive symbol 
or device, not previously appropriated, which would distinguish it 
from articles of the same gênerai nature manufactured or sold bv oth- 
ers. Amoskeag v. Trainer, 101 U. S. Si, 25 h. Ed. 993. On the'other 
hand, a mark must be something distinct from the thing marked. 
That is to say, the thing itself cannot be a trade-mark of itself ; al- 
though it is no objection to the validity of an otherwise good mark that 
it is impressed upon or inhérent in the article manufactured, as in the 
case of a watermark upon paper, a word or symbol blown into a glass 
bottle or jar, or an arbitrary mark on the head of a horseshoe nail. 
Capewell Horse Nail Co. v. Mooney (C. C.) 167 Fed. 575 ; s. c, 172 
Fed. 826, 97 C. C. A. 248. Again, no valid trade-mark can be acquired 
in the use of a color not connected with some distinctive symbol or 
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design. Leschen Rope Co. v. Broderick, 201 U. S. 166, 171, 26 Sup. 
Ct. 425, 50 L. Ed. 710; J. A. Scriven Co. v. Morris (C. C.) 154 Fed. 
914, 918 ; Newcomer & Lewis v. Scriven Co. (C. C. A. 6th Cir.) 168 
Fed. 621, 623, 94 C. C. A. 17; Diamond Match Co. v. Saginaw Match 
Co. (C. C. A. 6th Cir.) 142 Fed. 727, 729, 74 C.;C. A. 59; Mumm v. 
Kirk (C. C.) 40 Fed. 589. As said by Mr. Justice Brown in Leschen 
Rope Co. V. Broderick, supra, 201 U. S. at page 171, 26 Sup. Ct. at 
page426, 50L. Ed. 710: 

"Whether mère color can constitute a valld trade-mark may admit of doubt. 
Doubtless it may, if it be impressed in a particular design, as a circle, square, 
triangle, a cross, or a star. But the authorities do not go farther than this." 
(Italics ours.) 

And as said by the présent Mr. Justice Lurton, speaking for this 
court in Newcomer & Lewis v. Scriven Co., supra, 168 Fed. at page 
623, 94 C. C. A. at page 79 : 

"Color, except in connection witli some definite, arbltrary design, such as 
wlien impressed upon a circle, star, cross, or other figure, or employed in defi- 
nite association with some characteristics which serve to dlstinguish tlie ar- 
ticle as made or sold by a particular person, Is not the subject of monopoly 
as a tradft-mark." 

The owner of a valid trade-mark, otherwise distinctive, may, how- 
ever, be protected against appropriation by a rival dealer through 
mère change in color. Leschen Rope Co. v. Broderick, supra, 201 U. 
S. at page 172, 26 Sup. Ct. 425, 50 L. Ed. 710; A. Leschen, etc., Co. 
v. Broderick, 36 App. D. C. 451, 455. 

The pivotai question is whether the colored spots, as made and as 
appearing upon the surface of the cord, constitute a distinctive symbol 
or design appropriable as a trade-mark. It appears that it is common 
for manufacturers of various kinds of twisted and braided cords, in- 
cluding hat cords, bell cords, fish lines, wrapping twine, and coverings 
of electric wires, to use colored strands, usually for ornament merely ; 
in some cases (especially wire coverings) as a mark of origin. Com- 
plainant claims to be the only manufacturer of braided sash cord 
which has adopted a colored strand for the mère purpose of showing 
origin of manufacture. Of course, the mère fact that the mark adds 
to the appearance of the article does not detract from the validity of 
the mark. Capewell Horse Nail Co. v. Mooney, supra. The précise 
question presented has been the subject of few décisions squarely in 
point. In Dodge Mfg. Co. v. Sewell & Day Cordage Co. (C. C.) 142 
Fed. 288, it was held by Judge Lowell that a rope manufacturer, who 
adopted a blue thread twisted "into one of the strands of its rope as 
a trade-mark, was not entitled to restrain another manufacturer from 
using a thread of a différent color. The question of the validity of 
complainant's mark, as confined to the particular color used, was ex- 
pressly passed without décision. In A. Leschen & Sons Rope Co. v. 
Macomber & Whyte Rope Co. (C. C.) 142 Fed. 289, a trade-mark con- 
sisting of "a red or other distinctively colored streak applied to or wov- 
en in a wire rope" was held by Judge Kohlsaat invalid, not only be- 
cause there could be no valid trade-mark in color alone, but for the 
further reason that it contained no distinctive design, but attempted 
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to monopolize the right to use any streak of any color, however pro- 
duced in or applied to a wire rope. In A. Leschen & Sons Rope Co. 
V. Broderick & Bascom Rope Co., 134 Fed. 571, 572, 67 C. C. A. 418, 
it was held by the Circuit Court of Appeals of the Eighth Circuit, 
speaking through Judge Amidon, that "a mark which consists simply 
in a colored strand in a wire rope, but is not restricted to any partic- 
ular color," cannot be sustained as a valid trade-mark. It was said 
that in such case "it is the color which constitutes the mark, and not 
its configuration, and a right to vary the color indefinitely would de- 
stroy that distinctive character which must inhere in a valid trade- 
mark." The Suprême Court, in affirming the case upon the ground 
that a trade-mark for wire rope of a red or other distinctively colored 
streak applied to or woven in the rope is too broad and too indefinite, 
found it unnecessary to décide the broad propositions asserted by the 
Circuit Court of Appeals to which we hâve referred. 201 U. S. at 
page 172, 26 Sup. Ct. 425, 50 L. Ed. 710. In A. Leschen & Sons Rope 
Ço. V. Broderick, supra — which was an appeal from a dismissal 
by the Patent Office of opposition to an application for registration 
of trade-mark — the Court of Appeals of the District of Columbia (36 
App. D. C. page 456) expressly left undecided the question whether 
a mark consisting of a stripe of uniform width spirally disposed 
around the surface of wire rope may constitute a valid trade-mark. 

In considering whether complainant's "spots" are distinctive in form 
and arrangement, and such as may be adopted as a mark of origin, or 
whether in ultimate analysis it is color rather than distinctive configu- 
ration that constitutes the mark, the fact that in the normal mechanical 
braiding of the cord with a colored strand "spots" are bound to appear 
"spirally," in whatever form the exposed portion of the strand takes, 
seems pertinent, as does the fact that the spots do not naturally indi- 
cate origin of manufacture, either as being arbitrary marks or other- 
wise ; but prima f acie suggest only ornamental dressing. While there 
is a différence in form between the spot created by the braiding of a 
colored strand in a sash cord and the form taken by a section of the 
colored strand or thread appearing from time to time on the surface 
of a twisted rope, the différence appears to us to be not in principle 
but in degree. How, apart from its color, can the exposed, though 
broken, surface of a braided strand be said to be a distinctive design, 
when the product of ail manufacturers normally présents precisely the 
same feature and the same design; for (to apply the expressions of 
Mr. Justice Lurton in Newcomer & Lewis v. Scriven Co., which we 
hâve quoted above) the color thus is not impressed upon an "arbitrary 
design," nor is it employed in association with "characteristics which 
serve to distinguish the article as made and sold by" complainant. In 
the absence of controlling authority to the contrary, we are constrain- 
ed to agrée with the views expressed by the Circuit Court of Appeals 
of the Eighth Circuit. This, we think, results in a déniai of the validity 
of complainant's trade-mark. It is true that in the rope cases stress 
was laid upon the fact that the use of a colored strand is the only prac- 
ticable way of marking rope, while it appears hère that one manufac- 
turer of sash cord stamps his name upon every foot of his product. 
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But this distinction does not itnpress us as controUing, for the parties 
seem to agrée that a mark upon sash cord, to be effective, should be 
substantially permanent in character; and there may be danger that 
a mark applied upon the surface of the cord would be subject to a 
wearing off by use, and thus fail in one of the suggested purposes of 
a permanent mark, viz., to enable the user, when replacing the cord 
after years of use, to identify it by référence to its inhérent marks; 
and, on the other hand, the use of a colored strand in a wire rope, 
being unusual, would be more distinctive, and so more naturally sug- 
gestive of origin, than a colored spot in a braided cord of a gênerai 
type not infrequently so ornamented. The fact that the spot would be 
covered when the cord is in use cuts little figure. Complainant's al- 
leged mark, if infringed by that of défendant, occupies the field as 
against ail colored marks effected by the use not only of one braided 
strand, but even of two in a tvvelve strand cord, and whether so ar- 
ranged as that the segments appear upon the surface two together or 
twice as close to each other. We think this resuit would give com- 
plainant an unwarranted monopoly, and that the District Court rightîy 
dismissed the bill in the trade-mark case. 

[2, 3] 2. Unfair compétition. The existence of a valid trade-mark 
is not essential to a right of action for unfair compétition (Elgin VVatch 
Co. V. Illinois Watch Co., 179 U. S. 665, 674, 21 Sup. Ct. 270, 45 L. 
Ed. 365; Wolf Bros. & Co. v. Hamilton-Brown Shoe Co. [C. C. A. 
8th Cir.] 165 Fed. 413, 415, 91 C. C. A. 363), in which action the 
essence of the wrong consists in the palming off of the merchandise 
of one person for that of another (Elgin Watch Co. v. Illinois Watch 
Co., supra; Standard Paint Co. v. Trinidad Asphalt Co., 220 U. S. 
446, 461, 31 Sup. Ct. 456, 55 L. Ed. 536; Rathbone, Sard & Co. v. 
Champion Steel Range Co. [C. C. A. 6th Cir.] 189 Fed. 26, 33, 110 
C. C. A. 596, 37 L. R. A. [N. S.] 258). Unless such palming off is 
shown, the action fails. Coats v. Merrick Thread Co., 149 U. S. 562, 
573, 13 Sup. Ct. 966, Z7 L. Ed. 847; Howe Scale Co. v. Wyckoft", 198 
U. S. 118, 140, 25 Sup. Ct. 609, 49 L. Ed. 972. And so unfair com- 
pétition cannot be predicated alone on the use of another's mark which 
is invalid as a trade-mark because not appropriable as such ; that is 
to say, when not used in such way as to amount to a fraud upon the 
public. Paint Co. v. Asphalt Co., supra. An important respect in 
which the action for infringement of trade-mark differs from that for 
unfair compétition is that in the former the wrongful intent is pre- 
sumed from the fact of infringement, while in the latter recovery can 
be had only on proof of wrongful intent in fact, although an inference 
of such intent may be justified "from the inévitable conséquences of 
the act complained of.'' Elgin Watch Co. Case^ supra, 179 U. S. at 
page 674, 21 Sup. Ct. at page 270, 45 h. Ed. 365. ' 

[4] The diverse citizenship of the parties, in connection with the 
amount involved, gave the District Court jurisdiction over the suit for 
unfair compétition, as well as the action for infringement of the claim- 
ed common-law trade-mark. Paint Co. v. Asphalt Co., supra, 220 
[J S. at page 456, 31 Sup. Ct. 456, 55 L. Ed. 536. There is no incon- 
sistency between the two actions. Both pertain to the same broad 
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subject of unfair compétition. Merriam v. Saalfield (C. C. A. 6th 
Cir.) 198 Fed. 369, 372, 117 C. C. A. 245. Nor is there any objec- 
tion, on either principle or authority, to the joining of the two causes 
of action in one suit; on the contrary, such joinder is usually to be 
preferred as preventing an unnecessary suit. G. Heileman Brewing 
Co. V. Independent Brewing Co. (C. C. A. 9th Cir.) 191 Fed. 489, 492, 
112 C. C. A. 133. Several cases in the Suprême Court and in this 
court illustrating the practice of such joinder are cited in the margin.^ 
It follows that complainant's insistence upon prosecuting its trade- 
mark suit and the latter's pendency on appeal in this court were not 
grounds for denying a temporary injunction in the suit for unfair com- 
pétition. 

There remains the question whether the District Court properly 
exercised its discrétion in denying injunction upon the meritorious 
ground that a case of unfair compétition was not made out. There 
was testimony that the form and arrangement of complainant's "spots" 
had by long use become associated in the public mind as representing 
complainant's manufacture, and that defendant's mark so far resem- 
bled complainant's as that the former's cord could easily be mistaken 
for that of the latter and sold as such, especially if the label had been 
removed and the goods were not shown side by side. And the dis- 
trict judge in his opinion (193 Fed. p. 275) denying a temporary in- 
junction in the trade-mark case, spoke of defendant's cord as a "spot- 
ted cord, which, in a gênerai way, by an ordinary person, might be 
taken to be complainant's fabric, if it were not closely examined." 
The record amply supports this conclusion. 

There was also testimony tending to show that the labels were not 
always on the "hanks" even when sold by the pièce, being liable to de- 
struction by wear, and, of course, subject to purposeful removal; and 
that sales of less than full pièces were sometimes made to persons 
other than dealers and architects ; also, that purchases had been made 
(apparently in préparation for suit) tending to show that some dealers 
were selling defendant's cord as "spot cord," which is complainant's 
trade-name; also, that an architect, as well as a contracter, had been 
misled by its appearance into passing defendant's cord for "spot cord,' 
which had been specified ; also, testimony f rom which an intent to get 
the benefit of the réputation of complainant's cord might be inferred 
from correspondence and advertising. This testimony tended prima 
facie to make a case of unfair compétition. Défendant replied by 
counterproofs and explanations tending, among other things, to show 
nonliability to confusion on the part of the ordinary purchaser be- 
tween the two marks, and asserting an absence of intent to mislead 
or confuse, and an attempt to adopt a mark which should not conflict 
with that of any other manufacturer. 

The district judge seems to bave based his conclusion that the charge 
of unfair compétition in fact was not established largely on the dilïer- 

1 Coats V. Merrick Thread Co., supra; Paint Co. v. Asphalt Ce, supra; 
Newcomer & Lewis v. Scrlven Co., supra ; Dietz v. Horton Mfg. Ce, 170 Fed. 
865, 96 C. O. A. 41 ; Edward Hilker Mop Co. v. U. S. Mop Co., 191 Fed. 613, 
112 C. C. A. 176 ; Gaines v. Turner-Looker Co., 204 Fed. 553, 123 C. C. A. 79. 
211 F.— 39 
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ence between labels, including the supposed nonlikelihood that their 
use would permit any but a grossly careless person to be deceived, and 
a finding of good faith on defendant's part with respect to the use and 
intended préservation of the labels, at the same time expressing the 
view that défendant was "under no obligation to complainant to put on 
labels of any sort." Defendant's wrappers do clearly distinguish its 
product from complainant's ; and if the cord were sold only in wrap- 
pers, and to observing dealers or customers, there could be little dan- 
ger of misleading, in the absence of actual f raud on the part of deal- 
ers ; for which f raud, unless participated in or encouraged by de- 
fendant, it would not be responsible, provided it had done its légal 
duty in distinguishing its own product from that of complainant. 
Rathbone, Sard & Co. v. Champion Steel Range Co., supra, 189 Fed. 
at page 33, 110 C. C. A. 596, 37 L. R. A. (N. S.) 258. 

[5] However, the protection against unfair compétition is not lim- 
ited to such imitation or conduct as would deceive a cautions and dis- 
criminating purchaser, but includes such as would be likely to mislead 
the ordinary or usual buyer ; and the liability of the ultimate consumer 
to be misled must be reckoned with. Edward Hilker Mop Co. v. U. 
S. Mop Co., supra; Coco-Cola Co. v. Gay-Ola Co. (C. C. A. 6th Cir.) 
200 Fed. 720, 723, 119 C. C. A. 164; Gaines v. Turner-Looker Co., 
supra, 204 Fed. at page 556, 123 C. C. A. 79. And if the marking of 
defendant's cord was such that it was likely, by the ordinary purchas- 
er, to be taken for complainant's cord, if not closely examined, the f ail- 
ure to use distinguishing labels would normally be évidence of an in- 
tent to mislead. In such case a burden would rest upon défendant to 
see to it that purchasers are not likely to be deceived by confusion be- 
tween the two marks ; and, if defendant's product cannot be so dressed 
or put out as substantially to assure such resuit, défendant should not 
be allowed to use the mark in question. Coca-Cola Co. v. Gay-Ola Co., 
supra, 200 Fed. at pages 274, 275, 119 C. C. A. 164. 

[6] It is clear that upon the record presented the granting of prelim- 
inary injunction would hâve been well within the court's discrétion. 
The important question is whether its déniai was clearly an improvi- 
dent exercise of discrétion ; for the gênerai rule governing the review 
of orders either granting or denying preliminary injunction (as held 
by numerous cases in this court, some of which are cited in the mar- 
gin '■') is that the order should not be disturbed unless it clearly appears 
that the court below has exercised its discrétion upon a wholly er- 
roneous conception of pertinent facts or law. We think the court did 
intend to décide that défendant was not shown in fact to hâve intend- 
ed, and that its conduct in so manufacturing and putting out its cord 
did not in fact tend, to pass ofif its product as that of complainant; 
and, if so, the mère fact that other and untenable grounds of déniai 
were stated would not justify reversai. But the conclusion stated was 

2 Duplex Printlng Press Co. v. Campbell Piintlng Press & M. Co., 69 Fed. 
250, 252, 16 O. 0. A. 220 ; Shelbyville v. Glover, 184 Fed. 234, 238, 106 C. C. 
A. 376; Grand Eapids v. Warren Bros. Co., 196 Fed. 892, 894, 896, 116 C. C. 
A. 454; Acme Acétylène Co. v. Commercial Acétylène Co., 192 Fed. 321, 323, 
112 0. C. A. 573; Louisville & N. Ry. Oo. v. Western Union Telegraph Co. 
(C. C. A.) 207 Fed. 1, 4. 
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reached while the court was apparently laboring under the misappre- 
hension of law that there could be no unfairness in defendant's use of 
the colored spots because of its supposed unqualified right to such use 
(for the reason that they were not subject to complainant's exclusive 
appropriation), and that défendant was under no obligation to use 
labels of any kind ; and this misapprehension would, we think, natural- 
ly affect the ultimate conclusion of fact reached. We therefore think 
we are called upon to exercise our own judicial discrétion with respect 
to the issuing of injunction. 

Taking into account the évidence presented and its tendency, we are 
constrained to the view that injunction should issue restraining de- 
fendant generally (pending final hearing upon the merits) from mak- 
ing, marketing, or advertising sash cord in any way tending to mislead 
the public into believing that the cord made or sold by it is complain- 
ant's product. Inasmuch, however, as the greater part of defendant's 
stock now on hand has presumably been manufactured since the déniai 
of injunction below, and so, in a sensé, under the implied appfoval 
of the District Court, and having in mind that on this application for 
temporary injunction we balance considérations of convenience and in- 
convenience, rather than finàlly détermine the rights of the parties, 
we think défendant should be permitted to sell, as now marked and 
labeled, its stock on hand at the date of filing this opinion, on giving 
satisfactory bond to account for such profits and damages resulting 
from the sale of that stock as complainant may ultimately be found 
entitled to. Otherwise, and as to stock not on hand when this opin- 
ion is filed, the manufacture and sale of defendant's cord, as now 
marked, should be specifically enjoined, unless it shall be so put out as 
effectively and permanently to distinguish it from complainant's prod- 
uct. There now occurs to us no practicable way in which, with its 
présent markings, it can be so dressed or put out as to secure the re- 
suit stated. We do not, however, definitely décide that there is no 
practicable way of so securing such resuit. It may be considered by 
the District Court, as may also the question whether injunction bond 
should be required of complainant ; and, if so, the amount thereof , to- 
gether with any and ail other questions of détail which may arise up- 
on settlement of the order of injunction below. Of course, we hâve 
not attempted to détermine what modification, open to défendant, of 
the forra of its présent mark upon the cord, would sufficiently distin- 
guish the latter from complainant's product. 

The order of déniai in No. 2359 is reversed, with costs, and the case 
remanded to the District Court with directions to issue temporary in- 
junction in accordance with the views expressed in this opinion. The 
final decree in No. 2358 is affirmed, with costs. 
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H. E. WINTERTON GIJM CO. V. AUTOSALBS GUM & CHOCOLATE CO. 

(Circuit Court of Appeals, Sixth Circuit. February 4, 1914.; 

No. 2535. 

L Teadb-Mabks and Trade-Names (§ 70*) — TInlawfui, Compétition — Com- 

PETING GOODS DlSMNCTIVE DBESS. 

Complalnant and its predecessors manufactured and sold gum eut in 
disks called "Violet Chips" and "Mint Chips," put up in enameled round 
tin boxes, the violet in violet colored boxes and the mint in green. The 
lettering on both was in white with the words "Oolgan's Violet Chips — 
The Gum That's Round." This gum was largely sold in the south and 
Southwest and was put up In pasteboard cartons colored to correspond 
with the boxe.s and prominently marked on the cover whieh was provided 
to be left open, with the same lettering. In 1912 défendant began put- 
ting eut a round gum called "Winterton's Satsuma Chips," adoptlng a 
box of the précise shape, size, and form of that used by complainant, 
using a Ught blue and red color, respectively, and the words "Winter- 
ton's Satsuma Chips — A Dainty Box for the Purse," In whlte in the 
same positions on the box as complainant's legend. Defendant's gum 
was sold in compétition with complainant's at a less priée to the retailer, 
and after objection, and shortly before suit brought, défendant changed 
the name of its gum from "Chips" to "Wafers" and adopted différent col- 
ors for the boxes and cartons, whlch were otherwise praetically the same. 
Held, that défendant was guilty of unlawful compétition in the dress of its 
gum considering the prlor trade, and complalnant was entitled to an in- 
junction restraining défendant from using boxes or containers which 
might be of sufflcient similarity to mislead the ordinary purchaser and 
also from using the words "Satsuma Wafers." 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dlg. § 70.*] 

2. Tbade-Marks and Trade-Names (§ 70*) — ^Unlawful Compétition — Dis- 

TINCTIVE DkESS. 

A manufacturer of goods may obtain a monopoly in the right to use a 
dlstinctive dress for boxes and cartons contalnlng the goods which hâve 
become known to the public by advertislng as characterizing the manu- 
facturer's product, which monopoly will be protected against unlawful 
compétition. 

■ [Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 81 ; Dec. Dig. § 70.* 

Imitation or simulation of trade-mark or trade-name as unfair com- 
pétition, see note to John H. Bice & Co. v. Rodllch Mfg. Ce, 122 C. C. A. 
447.] 

3 Trade-Marks and Trade-Names (§ 70*) — Distinctive Words — Use. 

While the word "Chips" as applied to disks of chewing gum is a de- 
scriptive Word whlch may not be excluslvely appropriated by a manu- 
facturer, yet, havlng been appropriated, a competitor may not use the 
Word as deseribing its goods in connection with other words, and such 
a form of dress as will mislead the public to believe that its chips are 
complainant's product. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dlg. § 70.*] 

, 4. Teade-Marks and Trade-Names (§ 70*) — Unlawful Compétition — Deess 
OF Goods — Color. 

Color may be one of the éléments making up a dress of goods entitled 
to protection against unlawful compétition. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names. Cent. 
Dig. § 81 ; Dec. Dig. §■ 70.*] 

•For other cases see same topic & § ndmbkk in Dec. & Am. Digs. 1907 to aate, & Rep'r Indexes 
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B. Teade-Maeks and Teade-Names (§ 70*) — Unlawful Compétition — Right 
10 Relieve — Ultimate Pukchaser. 

In order to obtain relief against unlawful compétition, it Is not neces- 
sary that the Imitation be such as to mislead the careful and discrim- 
inating purchaser, but it is enough If it is ealculated to mislead the or- 
dinary and casual buyer. 

[Ed. Note.-^For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 81 ; Dec. Dig. § 70.*] 

6. Tbade-Maeks and Tbade-Names (§ 89*) — TJnlawpul Compétition— Fbaud. 

While a manufacturer is not responslble for the fraud of a retailer of 
his goods, the manufacturer is guilty of unlawful compétition if he so 
dresses his goods as to represent the goods of another and assists the 
retailer in palming ofC his goods as those of the competitor. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 99; Dec. Dig. § 89.*] 

7. Appeal and Ereoe (§§ 728, 760*) — Assignmbnts op Ebboe — Keview. 

Where assignments of error as to the admission of évidence dld not 
quote the substance of the évidence as required by Court of Appeals Kule 
No. 11 (202 Fed. viii, 118 C. C. A. x), and appellant's brief does not refer 
to the pages of the record where the action complained of was to be found 
as required by rule No. 20, subd. 2 (202 Fed. xlv, 118 C. C. A. xvi), and 
contained no atgument in support thereof, the assignments would not be 
considered. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 3010- 
3012, 3095 ; Dec. Dig. §§ 728, 760.*] 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge. 

Suit by the Autosales Gum & Chocolaté Company against the H. E. 
Winterton Gum Company. Decree for complainant, and défendant 
appeals. AfiSrmed. 

Elias Gates, of Memphis, Tenn. (lychman, Gates & Martin, of Mem- 
phis, Tenn., of counsel), for appellant. 

A. A. Thomas, of New York City, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and DAY, 
District Judge. 

KNAPPEN, Circuit Judge. This is an appeal from an interlocu- 
tory decree awarding injunction and accounting in a suit for unfair 
compétition. 

[1] The important facts are thèse: In 1897 the Colgan Gum Com- 
pany began manufacturing paper-wrapped chewing gum. In 1908 it 
began making a brand of gum in the form of thin disks or chips ; its 
fîrst variety being violet-flavored and called "Violet Chips," its second 
variety (put out in 1909) being mint-fiavored and called "Mint Chips." 
The Company adopted in 1908 a distinctive package in the form of a 
round, enameled, and lithographed tin box, about ^*/i« inches deep 
and with a cover about 1% inches in diameter, containing 10 disks, and 
retailing at 5 cents. The Violet Chips were contained in violet-colored 
boxes and the Mint Chips in boxes colored green. The lettering upon 
both boxes was white. Upon the covers of the boxes containing Vio- 
let Chips were the words "Colgan's Violet Chips — The Gum That's 
Round" ; the latter four words being in the form of a circle on the 

•For other cas*s see same toplc & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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margin of the lower half of the cover-top. The Mint Chip boxes had 
the same legend, using, however, the word "Mint" instead of "Vio- 
let." There was other printing upon the bottom of the boxes and on 
the rim of the cover. The Colgan Company was not the first to manu- 
facture gum in the form of disks, but it was the first to put out "round 
gum" in round tin boxes, and at the time its manufacture began it was 
the only manufacturer of round gum. The Faultless Chemical Com- 
pany had for a few years put out what it called "Chips," its package 
being a rectangular pasteboard box ; at least one form of its adver- 
tisement carrying the legend, "The gum that's round." The Faultless 
Company ceased manufacturing gum as early as 1900, and its round- 
gum cutting machines were in 1907 sold to the Colgan Company, in 
préparation for its manufacture of round gum. One Primley manu- 
factured a round gum from about 1893 to 1896, when he ceased. His 
disk was of considerably larger diameter than Colgan's, and was pack- 
ed in gold-colored pasteboard boxes, and called "Primley's Goldbox 
Gum." The Faultless Company and Primley seem to hâve been the 
only ones manufacturing round gum previous to Colgan's taking up 
that form. The Colgan Company sold out its business to complainant 
(appellee) May 15, 1911, and the latter has continuously sold (among 
other gums) the Violet and Mint Chips of the same diameter and form, 
in precisely the same kind of a package, and lettered in precisely the 
same way, except as respects certain détails on the bottom of the box 
not material hère — latterly putting 7 disks in a box. 

From 1908 until approximately June, 1911, the Colgan Gum Com- 
pany expended in advertising Colgan's "Chips" about $250,000, by 
means of magazine and newspaper advertisements, billboards, window 
displays, hangers, counter display stands, sample distribution, and 
otherwise; and complainant, from May 15, 1911, to March 31, 1913, 
expended in advertising the same product, in ways similar to those 
employed by the Colgan Company, more than $180,000. The adver- 
tising matter of both complainant and Colgan generally contained 
prominent pictorial représentations of the boxes or containers, or both. 
From the time they were put on the market until January 1913 the 
sales of Colgan's Violet and Mint Chips hâve amounted to about $1,- 
750,000. The counter display stands put out by the Colgan Company 
and complainant were of enameled métal, consisting of five upright 
compartments, each adapted to hold four boxes of chips ; the stand 
containing, among other lettering, the words "Colgan's Chips" promi- 
nently displayed, together with the words "The Gum That's Round," 
printed in color on a white circular surface, the character "5c" being 
in the center of the circle. Colgan's Chips were delivered to the re- 
tailer in distinctive pasteboard cartons, each holding 20 boxes, the car- 
tons being colored to correspond with the boxes they contained, and 
being prominently marked on the cover (which was provided to be left 
open) "Colgan's Mint Chips" (or Violet Chips, as the case might be) 
"The Gum That's Round"; the lettering throughout on the cartons 
being white and having conspicuously displayed on each side and each 
end of the carton the words "The Gum That's Round," contained 
within a circle, in connection with the words "Mint Chips" or "Violet 
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Chips," the circle on the ends of the cartons being between the two 
words forming the name of the Chips. The principal sales of Mint 
Chips and Violet Chips (both of Colgan and complainant) were in the 
south and southwest parts of the United States, and in some sections 
largely to Negroes, Italians, and French. Customers were in the hab- 
it of calling for and ordering thèse chips by the names "round gum," 
"tin box gum," or "tin gum." 

About the middle of the year 1912 défendant began putting out a 
round gum, which it called "Winterton's Satsuma Chips." It adopt- 
ed a box of the précise shape, size, and form of that used by Colgan 
and complainant, even to the slight dépression in the cover of the box, 
which left more or less of a rim on the upper surface ; defendant's 
box contained from 7 to 11 chips. Défendant also enameled its boxes, 
using two différent colors, a light blue and red, respectively ; the gum, 
however, contained in the différent colored boxes being apparently the 
same, including flavor. Défendant also lettered its boxes in white, 
the inscription upon the top of the box being "Winterton's Satsuma 
(Trade-Mark) Chips. A dainty box for the purse" ; the word "Chips" 
being printed in a distinctive style similar to that word as printed up- 
on complainant's Violet Chip boxes, and the words "A dainty box 
for the purse" occupying the same position as complainant's legend 
"The Gum That's Round." Défendant likewise packed its "Chips" 
for the use of the retailer in pasteboard cartons, the blank being ap- 
parently eut from the same pattern as complainant's, even to the ears 
attached to the cover for the purpose of holding it up when the box 
is open. Defendant's cartons thus contained the same number of 
boxes as did complainant's, and were likewise colored to correspond 
with the color of the enameled tin boxes contained therein, and like- 
wise had a circle in white prominently displayed on the cover, the 
sides, and ends of its cartons, in the same relation to the words "Sat- 
suma Chips" as complainant's circle occupied toward the words "Vio- 
let Chips" or "Mint Chips"; the legend within defendant's circle be-' 
ing "Satsuma — That Regular Make," so arranged that the word 
"That" is prominently and alone in the exact center of the circle, as 
is the word "That's" in the circle of complainant and Colgan. 

Défendant has spent comparatively little in advertising its product 
in question, its total outlay for ail advertising purposes, including free 
gum, being from $6,000 to $8,000. It has donc no pictorial advertis- 
ing, and but little in trade journals or other periodicals. Its goods 
hâve been sold through traveling salesmen in the territory occupied by 
complainant, and apparently in large part upon the strength of the 
popularity of complainant's chips. Since the advent of defendant's 
chips, complainant's sales hâve been appreciably affected in some lo- 
calities; and a part of this interférence seems fairly traceable to the 
compétition of défendant, whose boxes being of the same size and 
shape, and at a distance of a few feet presenting the same gênerai 
appearance as those of complainant (although actually differing in 
color and otherwise), could be, and in some instances are shown to 
hâve been, put in and sold from complainant's display standards and 
jars, mixed with boxes of complainant's chips. The fact that de- 
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fendant's chips were sold to the retailer at a lower price than com- 
plainant's, although sold to the consumer at the same price, would 
naturally offer temptation to the retailer to confuse the two manu- 
factures. 

After suit was threatened, and during the last days of November, 
1912, défendant formally discontinued the use of its cartons and con- 
tainers, as well as the name "Satsuma Chips," protesting, however, 
that such discontinuance was only temporary; and about six weeks 
later, and shortly after this suit was begun, began putting eut the same 
product and in the same style of package, exceprt that the name was 
changed from "Chips" to "Wafers," the words "A dainty box for the 
purse," formerly printed on the cover, being omitted ; and the position 
and style of type in the word "Wafers" dififering from the position 
and type of the word "Chips" in the former label. The colors adopted 
were a shade of tan and a slightly différent shade of blue. An amend- 
ed and supplemental bill was filed to meet the new situation. The de- 
cree enjoined défendant specifically from manufacturing and putting 
out chewing gum in round packages of the shape, style, and appearance 
of either defendant's "Satsuma Chips" or "Satsuma Wafers" boxes, 
as well as in defendant's pasteboard cartons; and generally from 
manufacturing and putting out chewing gum in colored round métal 
packages or pasteboard boxes, or under labels, substantially identical 
with or like complainant's boxes, packages, and labels, or such as are 
calculated to deceive purchasers or consumers. Défendant does not 
assign error upon the spécifie enjoining of the use of its "Satsuma 
Chips" boxes and cartons, but does complain that it is adjudged guilty 
of unfair compétition and of the gênerai features of the injunction, 
as well as the spécifie enjoining of the use of "Satsuma Wafers" boxes 
and packages. 

[2] We think the court rightly found unfair compétition, and right- 
ly enjoined the use of defendant's "Satsuma Chips" boxes and con- 
' tainers, despite defendant's disclaimer of intention to résume the use 
of that label. The injunction properly extended to the use of any 
boxes, containers, or labels likely to mislead the public by creating 
confusion between the two manufactures. The question whether com- 
plainant can acquire, broadly speaking, a monopoly of the right to use 
a round, tin, lithographed box is not hère involved ; the decree need 
not rest upon the theory of such monopoly. The dress of complain- 
ant's boxes and cartons, taking ail their features into account, is, in 
our opinion, distinctive ; and this distinctive dress bas become known 
to the public as characterizing complainant's product. This dress is 
therefore entitled to protection against unfair compétition. Paris 
Medicine Co. v. W. H. Hill Co. (C. C. A. 6th Cir.) 102 Fed. 148, 42 
C. C. A. 227; Wm. Wrigley, Jr., & Co. v. Grove Co. (C. C. A. 2d 
Cir.) 183 Fed. 99, 101, 105 C. C. A. 391; Moxie Co. v. Daoust (C. 
C. A. Ist Cir.) 206 Fed 434, 124 C. C. A. 316; Samson Cordage 
Works V. Puritan Cordage Mills, 211 Fed. 603, decided by this court 
January 6, 1914. 

[3J It is true that the word "Chips" is a descriptive term, and (un- 
less it has acquired a secondary meaning, which we are not called up- 
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on to décide) could not be exclusively appropriated. But while défend- 
ant had the right to use the word as describing its goods, it had not the 
right to 80 use it in connection with other words and form of dress as 
to induce the public to believe that its "Chips" are complainant's prod- 
uct. Wm. Wrigley, Jr., & Co. v. Grove Co., supra, 183 Fed. at page 
101, 105 C. C. A. 391. The rule in trade-mark cases, that color, ex- 
cept in connection with some definite, arbitrary design, cannot be the 
subject of exclusive appropriation (Leschen Rope Co. v. Broderick, 
201 U. S. 166, 171, 26 Sup. Ct. 425, 50 L. Ed. 710; Samson Cordage 
Works V. Puritan Cordage Mills, supra, and cases there cited), has 
little application hère; where the pivotai question, so far as it affects 
that feature, is the existence or nonexistence of deceptive similarity. 

[4] That color may be one of the éléments making up a dress en- 
titled to protection is clear. Coca-Cola Co. v. Gay-Ola Co. (C. C. A. 
6th Cir.) 200 Fed. 720, 724, 119 C. C. A. 164. We are unable to re- 
sist the conclusion not only that the dress of defendant's "Satsuma 
Chips" boxes and cartons inevitably tends to confuse defendant's 
"Chips" with cornplainant's product, having in mind the conditions 
under which the two products are sold, but that the dress employcd 
by défendant was adopted with the intent thereby to profit from the 
popularity of complainant's product and the latter's good will. It is 
true that the différences in coloring and lettering are such that the 
careful and discriminating purchaser, able and willing to read and 
seeing the two products side by side, need not be misled into accepting 
defendant's product for that of complainant; but the record suggests 
that not ail of complainant's customers are able to read English at 
least, that the conspicuous characteristic in the minds of many purchas- 
ers is the round gum in the tin box, and that a casual observation of 
the différences in coloring and lettering of complainant's boxes would 
not suggest to the ordinary purchaser the distinction between the two 
products. 

[5] It need scarcely be said that it is the ultimate purchaser whose 
déception is to be guarded against; that the imitation need not be 
such as to mislead the careful ànd discriminating purchaser. It is 
enough that it misleads the ordinary and casual buyer. Coca-Cola 
Co. v. Gay-Ola Co., supra, 200 Fed. at page 723, 119 C. C. A. 164; 
Cordage Works v. Cordage Mills, supra, and cases there cited. 

[6] It is urged that défendant is not responsible for the fraud of 
the retailer; and this is true where such fraud is not encouraged by 
the défendant, and where the latter has done its légal duty in distin- 
guishing its product from that of its competitor. Rathbone, Sard & 
Co. V. Champion Steel Range Co. (C. C. A. 6th Cir.) 189 Fed. 26, 33, 
110 C. C. A. 596, 37 L. R. A. (N. S.) 258. But in our opinion de- 
fendant has not brought itself within this limitation. 

Whether defendant's "Satsuma Wafers" boxes- and cartons unfair- 
ly compete présents a somewhat différent question, but we think dif- 
férent only in degree. If the considération of thèse boxes and cartons 
could be dissociated from the previous use of and expérience with de- 
fendant's "Satsuma Chips" boxes and containers, we might hesitate 
to find sufficient rnisleading similarity to justify a conclusion of unfair 
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compétition. But this dissociation cannot properly be made; défend- 
ant seems to hâve gained a foothold with the trade through the use of 
its "Satsuma Chips" boxes and containers; presumably the latter 
were still kept in stock to some extent by some dealers at the time 
Satsuma Wafers were put put; and, in view of the history we hâve 
stated, we are impressed that the différences between "Satsuma Waf- 
ers" and "Satsuma Chips" boxes are not such as sufficiently to distin- 
guish the former from complainant's "Chips" to prevent the misleading 
of the ordinary buyer. In many cases the use of the manufacturer's 
name is suffîcient to prevent confusion, but there is no h'ard and fast 
rule to this effect. Gaines v. Turner-Looker Co. (C. C. A. 6th Cir.) 
204 Fed. 553, 556, 123 C. C. A. 79. The question of deceptive simi- 
larity is, after ail, one of fact, to be determined in each case upon its 
own peculiar incidents.^ 

[7] The record contains several assignments of error addressed to 
the overruling of objections and to the reading of portions of déposi- 
tions of certain witnesses. Thèse assignments are not discussed in 
appellant's brief, beyond the statement that they "are submitted for 
the considération of the court on the reasons assigned in the objections 
to the évidence and without further argument on our part." They are 
not discussed in appellee's brief. We nowhere find any référence to 
the pages of the record where the action complained of is to be f ound, 
as is required by subdivision 2 of Rule 20 of this court (202 Fed. xiv, 
118 C. C. A. xvi) ; nor is the substance of the admitted évidence quot- 
ed in the assignments, as required by our rule No. 11 (202 Fed. viii, 
118 C. C. A. x). We should not be called upon to search the record 
for this purpose, and so cannot consider the assignments. Chicago 
Gt. Western Ry. Co. v. Egan (C. C. A. Bth Cir.) 159 Fed. 40, 46, 86 
C. C. A. 230. 

The judgment of the District Court is affirmed, with costs. 

1 Note. — Defendant's corporate name was printed on the bottom and on the 
cover rlm of its Satsuma Chips box, on the slde only (below the cover rim) of 
its Satsuma Wafers box, and on the top of its cartons ; in each case in less 
consplcuous position and type than its trade-name. 
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In re YORKVILLE COAL CO. 

In re TARRULLI et al. 

(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

No. 132. 

1. Bankeuptcy (§ 293*) — Pbopebtt Belonging to State — Recovebt — Ad- 

verse CLAIMS— SUMMAET PbOCEEDINGS. 

In summary proceedings in bankruptcy by a trustée against third per- 
sons to recover property claimed adversely, the banliruptcy court lias ju- 
risdiction to détermine wliether the claim asserted is nierely colorable, but 
may not, against claimants' objection, pass on tlie truthfulness of tlie 
witnesses and tlie weight of the testimony as afifecting tlie merits of tlie 
claim. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 411, 417; 
Dec. Dig. § 293.*] 

2. Bankruptcy (§ 293*) — Adverse Claims — Détermination — Jubisdiction. 

Where a bankrupt's trustée sought to recover possession of certain 
wagons which were not in the bankrupt's possession when the pétition was 
filed, but which several days before had been sold by the bankrupt's prési- 
dent to claimants, and their claim of title pursuant to such sale was sup- 
ported by their sworn testimony that the wagons were purchased, paid 
for, and delivered to them, such testimony showed the existence of an ad- 
verse claim which was not merely colorable, however unsustainable on 
the merits, and hence was not determinable in summary proceedings in 
bankruptcy over claimants' protest. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 411, 417; 
Dec. Dig. § 293.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New Yori<. 

In the matter of bankruptcy proceedings of the Yorkville Coal Com- 
pany. Pétition by Joseph Tarrulli and another to revise an order di- 
recting the delivery of certain wagons by petitioners to the trustée. 
Order reversed. 

An involuntary pétition in bankruptcy was filed against the Torkville Coal 
Company on December 21, 1912, and George E. Léonard was appointed re- 
ceiver and subsequently trustée. An order of adjudication was entered on 
January 7, 1918. The trustée, about March 3, 1913, moved that the petitioners 
herein, Tarrulli and Sandquist, should be re<iulred to show cause why they 
should not be required to turn over to the trustée certain wagons which it was 
alleged belonged to the bankrupt. A hearing was had before a spécial mas- 
ter. The petitioners, before any évidence was taken, while évidence was be- 
ing taken and at the conclusion of the évidence, contended that the spécial 
master had not any jurisdiction and that it was not in his power to go any 
further than to see whether there was any basls for an adverse claim. Their 
objection was overruled, and they took an exception. The spécial master 
recommended that an order be Issued requirin.ç the petitiooers to turn the 
wagons over to the trustée, and that they should be required to pay the costs 
and disbursements of the proceeding. Such an order was made by the Dis- 
trict Court. 

Peter Klein, of New York City, for appellants. 
Abraham Brill, of New York City, for trustée. 

Before DACOMBE, WARD, and ROGERS, Circuit Judges. 

•For other cases see same topic & S ndmbbb In Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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ROGERS, Circuit Judge (after stating the facts as above). [1] 
The question which cornes before this court is whether a bankruptcy 
court in a summary proceeding to détermine whether an adverse claim 
existed in fact at the time of the fihng of a pétition in bankruptcy or 
was simply "colorable," has a right to pass upon the truthfulness of 
the witnesses and the weight of the testimony and thus détermine the 
merits of the claim. 

The property involved consists of three wagons which the trustée 
claims as the property of the bankrupt which claim is denied by the pe- 
titioners, who assert an adverse title. 

[2] It appears from the facts disclosed in the record that the wag- 
ons which the trustée seeks to recover were not in the bankrupt's pos- 
session on December 21, 1912, when the pétition in bankruptcy was 
filed. On that day, and on several days prior, the wagons were in 
the possession of Sandquist. Tarrulli's claim, as the record shows, is 
based upon a sale which he allèges was made of the wagons to him by 
Benedetto, the président of the bankrupt corporation, which sale, it is 
alleged, also took place prior to the day when the pétition in bankrupt- 
cy was filed. This claim is supported by the sworn testimony of both 
TarruUi and Benedetto. There is sworn testimony to the effect that 
the property was paid for by Tarrulli and delivery was made under 
the contract. The testimony shows, therefore, an adverse claim, and 
as the facts upon which it resta are stated under oath as having oc- 
curred prior to the date when the pétition in bankruptcy was filed, the 
basis for the adverse claim existed at the time of the filing of the pé- 
tition. The purpose of the preliminary investigation is to find out 
whether there are any facts which might form a basis of an adverse 
claim so as to send it to trial in a plenary suit. When the inquiry dis- 
closes such facts the purpose of the preliminary investigation is ac- 
complished, and the inquiry should then hâve been brought to a close. 
In this preliminary investigation in the bankruptcy court there is no 
right to try the claim upon the merits, to weigh testimony against tes- 
timony, and to find certain testimony to be true and certain testimony 
not to be true. That would be to deny the parties the right to a trial 
before a jury. 

The spécial master in this proceeding seems to bave understood that 
he had the right to weigh testimony against testimony and to pass up- 
on the credibility of the witnesses, and the conclusion he came to 
was that the claim made by Tarrulli and supported by the testimony of 
Benedetto that a sale had taken place was untrue, and was an after- 
thought originated after the filing of the pétition in bankruptcy and 
in order to defeat the trustee's right to the property. He so reported 
to the District Court, and recommended that an order be entered re- 
quiring Tarrulli and Sandquist to turn the wagons over to the trustée, 
and that they should pay the costs and disbursements of the proceed- 
ing. In the District Court the same course was pursued. The court 
weighed the évidence and tried the case on the merits. The court be- 
low in its opinion found in favor of the trustée and against the claim- 
ants, saying: 

"It is true that the testimony is three to one against the trustée, but num- 
oers count for very Uttle. In the flrst place, Benedétto's story is not borne 
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out by tlie books. Moreover, the gênerai earmarks of thé transaction are so 
suspicions." 

We think the court below f ell into error through its misapprehension 
of the décision of the Suprême Court in Mueller v. Nugent, 184 U. S. 
1, 22 Sup. Ct. 269, 46 L. Ed. 405. In that case the court held that the 
bankruptcy court had jurisdiction in a summary proceeding to ascer- 
tain whether there was any basis for an adverse claim actually exist- 
ing at the time of the filing of the pétition, or whether the claim was 
merely "colorable." The court below evidently thought that, in order 
to détermine whether the claim asserted by Tarrulli and Sandquist was 
colorable, it had the right to détermine whether the claim was a fraud- 
ulent one, based on false testimony and not worthy of credence. This 
certainly was not the meaning of the Suprême Court. The court said 
that the bankruptcy court acts within its jurisdiction in a summary pro- 
ceeding in entering into an inquiry to find whether there is any basis 
in fact in support of a party's contention that he is an adverse claim- 
ant. It is to find out whether the claim is merely colorable, or wheth- 
er it is "real, even though fraudulent and voidable." And if the claim 
is real, even though it may be fraudulent and voidable, the court must 
décline to finally adjudicate on the merits. An adverse claim, in other 
words, does not fall short of being recU because the court thinks it is 
founded on false testimony and is fraudulent and voidable. It should 
be noted that in the Nugent Case no adverse claim to the cash in 
question was made by the respondent at any time until after the 
décision of the District Court, when he asked to amend his plead- 
ing by asserting that he held the money not as the agent of the bank- 
rupt but adversely to him. Leave to amend was refused, a disposition 
of the matter which the Suprême Court held to be within the discré- 
tion of the District Judge at that stage of the case and not reviewable. 
The Suprême Court, moreover, said of the proposed amendment that 
it— 

"did not even tlien set forth wliat money he had received, and how and when 
It came to hls hands, or the circumstances under which he claimed to hold it 
adversely, but put forward simply a conclusion of law." 

The case at bar is materially différent. The claim of Tarrulli and 
Sandquist in this proceeding is a real adverse claim. That it may be 
found ultimately to be fraudulent and voidable is not at ail material at 
this stage of the proceedings. The basis of an adverse claim is dis- 
closed by the testimony when it is of such a nature that, if submitted 
in a court and no évidence is oiïered in contradiction, it would be suf- 
ficient to support a judgment in favor of the claimant. A claim is not 
adverse if it consists merely in a refusai to turn over property to the 
trustée, but it is not prevented from being adverse because it is based 
on false testimony, or originates in a fraudulent transaction. When 
the bankruptcy court undertakes to pass upon the question as to the 
truth or falsity of the testimony on which the claim rests, it usurps a 
jurisdiction which it does not possess, and it assumes to pass on the 
merits. 
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In Re Tarbox (D. C.) 185 Fed. 985, the court says: 

"Plainly the trustée cannot enlarge tbe referee's jurisdiction merely by al- 
leging that the clalm under which the property is heJd has not merits or is 
fraudaient, or by calling It 'merely colorable,' when no other reasons appear 
for so describing it than its alleged want of merit or fraudulent character."' 

And in Re Blum, 202 Fed. 883, 121 C. C. A. 241, the court said : 

"The term 'colorable,' " as used with référence to adverse claims, means 
"merely that if a rcspondent sets up as facts, and not as conclusions of law, 
matters which, if true, would constitute a statement of an adverse claim, then 
the claim would be adverse and not colorable, and not within the jurisdic- 
tion of the référée." 

The bankruptcy court in a summary proceeding may inquire wheth- 
er a claim is not merely asserted (colorable), but whether there are 
facts which, if true, would be the basis for a légal claim. Whether 
the facts are true or fraudulent or false or fictitious, it cannot déter- 
mine without the claimant's consent. It is the claimant's right to hâve 
the truth of the testimony and the merits of the claim determined, if 
he so prefers, in a plenary suit. 

The order is reversed, with costs to the petitioners appellants. 



NEW YORK LUBRICATING OIL CO. v. PUSEY. 
(Circuit Court of Appeals, Second Circuit January 13, 1914.) 

No. 90. 

1. Négligence (§ 136*)— Actions fob Injuries — Questions foh Juky. 

In an action for injuries to an employé of a seller of oll, who went 
upon the buyer's tank for the purpose of measuring the oil liefore and 
after delivery, and fell by reason of the insecure fastening of a manhole 
cover, évidence held to make a question for the jury as to his négligence. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 2T7-353; 
Dec. Dig. § 136.*] 

2. Négligence (§ 32*) — Condition of Pbemises — Caee Required as to In- 

vitées. 

An employé of a seller of oil, which was being pumped from its barge 
directly into the buyer's tank, who, as was customary, went upon the 
tank in company with the buyer's représentative to measure the oil 
through a manhole before and after delivery, was not a trespasser, or 
even a licensee, but was there by invitation implied by law, where one 
enters on the premises of another to carry out a purpose which is to the 
common advautage or to the common interest of the owner and him- 
self, and it was the duty of the owner to exercise ordinary eare and 
prudence to keep the premises in a safe and suitable condition so that 
he would not be exposed unnecessarily or unreasonably to danger. 

[Ed. Xote. — For other cases, see Négligence, Cent. Dig. §§ 42-44; Det. 
Dig. § 32.*] 

3. Négligence (§ 32*) — Condition of Premises — Care Required as to In- 

vitées. 

An employé of a seller of oil vi'hich was being pumped luto the bnyer's 
tank went upon the tank in company with the buyer's rcpreseutative to 
measure the oil through a manhole before and after delivery. There 
was a manhole in the roof about six iuches from the edge of the tmik, 

•For other cases see same topic & S numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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and dlrcctly In front of the ladder, the cover of wMch was Inserarely 
fastened. The buyer's représentative, having been frequently on tbe 
tank, reached across the cover and took hold of the tlange In climbing on 
to the roof, but the seller's employé, not knowing that the cover was in- 
sccurely fastened, took hold of the handle of the cover and fell when 
the cover came ofE. Held, that the implied Invitation to such employô 
was not, as claimed, an invitation to take hold of the manhole by the 
flange or collar only, aud not by the handle of the cover. 

[lid. Note. — For other cases, see Négligence, Cent. Dig. §§ 42-^4; Dec. 
Dig. § 32.*] 

4. Négligence (§ 65*)— Liabilitt — Contbibutoey Négligence. 

A person injured .through another's négligence cannot recover if hls 
owu négligence contributed to the injury, and his négligence may be of 
a négative character, such as lack of vigilance, but to defeat a recovery 
it must amount to a want of ordlnary eare, as the lavv does not require 
him to exercise extraordinary care or the utmost possible caution. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. §§ 83, 94; Dec. 
Dig. § 65.*] 

5. Négligence (§ 67*) — Liabilitt — Contbibutort Négligence. 

A person has a right to présume that every other person wlll perform 
his duty, and, in the absence of reasonable ground to think otherwise, It 
is not négligence to assuime that one is not exposed to danger which can 
come only from another's négligence. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 90, 91; Dec. 
Dig. § 67.*] 

6. Négligence (§ 136*) — Actions — Question fos Jubt. 

If at the close of plaintifC's case there is évidence upon which the Jury 
might flnd for plaintifC, defendant's négligence should be submltted to the 
jury even though the great prépondérance of the testiniony is with défend- 
ant, as there are few questions within the range of judicial inquiry which 
are regarded as more peculiarly and exclusively within the province of a 
jury than those of négligence. 

[Ed. Note.— B'or other cases, see Négligence, Cent. Dig. §§ 277-353 ; Dec. 
Dig. § 136.*] 

7. Négligence (§ 136*) — Actions — Question for Jukt. 

Where the facts are such that there is room for différence of opinion 
between reasonable nien as to whether or not négligence should be in- 
ferred, the right to draw the inference is for the jury. 

[Ed. Note.— For other cases, see Négligence, Cent Dig. §§ 277-353; Dec. 
Dig. § 136.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Edward Pusey against the New York Lubricating Oil 
Company. Judgment for plaintiff, and défendant brings error. Af- 
fîrmed. 

WilHam Butler, of New York City (Lowen E. Ginn, of New York 
City, of counsel), for plaintiff in error. 

King & Booth, of New York City (Frederick P. King, of New York 
■City, Albert D. MacDade, of Chester, Pa., and Frederick J. Moses, of 
New York City, of counsel), for défendant in error. 

Before COXE, WARD and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This action was brought to recover 
damages for personal injuries arising out of the alleged négligence 

•For other cases see same toplo & § ndmeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of the défendant. A verdict was returned in favor of the plaintiff 
and against the défendant for $10,000, and judgment was entered for 
$10,105.35, damages and costs. 

[ 1 ] The plaintiff was a deck hand employed by the Pure Oil Com- 
pany on one of its barges — loaded with oil in bulk. The oil, which 
had been sold to the défendant, was being pumped from the barge di- 
rectly into one of defendant's tanks. In ail such transactions the 
custom is to hâve the contents of the tank gauged before and after 
delivery by représentatives of the buying and selling companies who 
go to the top of the tank, measure the depth of oil through a man- 
hole, agrée upon the gaugings and exchange signed memoranda of 
their measurements. The défendant, who had had previous expérience 
and had donc gauging before, was designated by the captain of the 
barge tomake the gaugings for the Pure Oil Company, and one O'Brien 
was designated by the défendant to make the gaugings on its behalf. 
The tank was cylindrical in shape, 30 f eet high and about 20 feet across. 
The only means of reaching its top was by a séries of handholds form- 
ing a ladder up the side of the tank. The toj3 step was 161/2 inches be- 
low the edge of the tank. The roof was conical and sloped down from 
the center to the circvtmference. There was a manhole on the roof 
about six inches from the edge of the tank and directly in front of the 
ladder. The manhole cover weighed about 25 pounds. In the middle 
of the manhole cover was a handle in the form of a low arch. The 
cover was intended to be fastened down by four bolts. On the day of 
the accident, and for several years before, there was but one boit in 
the cover. O'Brien, the defendant's gauger, had frequently been on 
the tank to gauge, and knew that there was but one boit in the slots. 
The plaintifï had never done any gauging on this particular tank, and 
had never seen a manhole cover fastened with bolts on a sloping roof 
tank. The usual construction of sloping roof tanks includes a man- 
hole cover fastened to the roof by a hinge. The plaintifï was not in- 
formed that the cover was insecure. O'Brien preceded the plaintiff 
up the ladder. He reached across the manhole cover and took hold 
of the flange and thus climbed safely to the roof. Then plaintifï 
mounted the ladder, and as he reached the top saw the cover right in 
front of him and took hold of the handle to pull himself over the edge. 
It came ofï in his hand, and he fell to the ground and was injured. 
The bohes of his leg were driven down through the ankle bone and 
came out and produced a very bad injury. He was operated on sev- 
eral times in an effort to save the foot. The physicians on both sides 
agreed that the foot would hâve to be amputated. 

The court below charged the jury that it was one of the duties 
which any employer of men is under to furnish a reasonably safe 
place for his own workmen to work in, and that, if in the course of 
his workmen's employment, some outsider is invited upon the premis- 
es to take part in the work which is being done by his own workmen, 
then the same employer is bound to exercise ordinary care and prudence 
in seeing that the place where the party is invited to work is in a rea- 
sonably safe condition. He also informed the jury that it was for 
them to say whether the défendant had furnished a reasonably safe 
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place for his own workmen and for the people who were invited to 
come there and get up onto the top of that tank, and that if they f ound 
that the plaintiflf's own négligence contributed to his injury, he could 
not recover. 

[2] In considering whether there was error in the charge, it be- 
comes important to inquire whether the défendant owed any duty to the 
plaintiff. If the court can say as a matter of law that no duty was ow- 
ing from the défendant, the judgment must be reversed. The plaintiff 
was not a trespasser, but was rightfully upon the property. The de- 
fendant invited the plaintiff's employer to enter on the premises with 
such of its servants as might be necessary to fill the oil tank with the oil 
which he had purchased, and, acting under the orders of his employer, 
the plaintiff entered. An invitation is implied by the law where one én- 
ters on the premises to carry out a purpose which is to the common ad- 
vantage or to the common interest of the owner and himself, as in the 
case of one going on property on business of th« owner. Heskell v. 
Auburn, Q. H. & P. Co., 209 N. Y. 86, 91, 102 N. E. 540; Dixon v. 
Swift, 98 Me. 207, 56 Atl. 761 ; Norris v. Nawn Contracting Co., 206 
Mass. 58, 91 N. E. 886, 31 L. R. A. (N. S.) 623, 19 Ann. Cas. 424; 
Plummer v. Dill, 156 Mass. 426, 31 N. E. 128, 32 Am. St. Rep. 463; 
Purtell v. Philadelphia & R. Coal Ce, 256 111. 110, 99 N. E. 899, 43 
L. R. A. (N. S.) 193, Ann. Cas. I913E, 335. The law is clearly estab- 
lished that the owner of premises who induces another to come upon it 
by invitation, express or implied, owes to him the duty of exerçising 
ordinary care and prudence to keep the premises in a safe and suit- 
able condition so that he will not be exposed unnecessarily or unrea- 
sonably to danger. Barrett v. Lake Ontario Beach Improvement Co., 
174 N. Y. 310, 66 N. E. 968, 61 L. R. A. 829; Wright v. Perry, 188 
Mass. 268, 74 N. E. 328 ; Smith v. Jackson, 70 N. J. Law, 183, 56 Atl. 
118; Crogan v. Schiele, 53 Conn. 186, 1 Atl. 899, 5 Atl. 673, 55 Am. 
Rep. 88; Lauritsen v. American Bridge Co., 87 Minn. 518, 92 N. 
W. 475. In Holmes v. N. E. Ry. Co., L. R. 4 Exch. 254, a workman 
going into the private grounds of a railroad company to assist in un- 
loading coal was allowed to recover damages for an injury sustained 
by the insecurity of a flagged path in the yard. He was not a mère 
licensee; being there, as the court said, in a transaction of common 
interest, he was entitled to require that the defendant's premises shouid 
be in a reasonably secure condition. The case was affirmed in L. R. 6 
Exch. 123. 

In his work on Torts (3d Ed.) p. 1259, Judge Cooley states the rule 
as f ollows : 

"When one expressly or by implication invites others to come upon his 
premises, whether for business or for any other purpose, it is his duty to be 
reasonably sure that he is not inviting them into danger, and to that end he 
must exercise ordinary care and prudence to render the premises reasonably 
safe for the visit." 

It is only those parts of the premises where the person invited is 

expected to be that the owner is required to keep in a reasonably safe 

condition. Cowen v. Kirby, 180 Mass. 504, 62 N. E. 968 ; Phillips v. 

LiLrary Co., 55 N. J. Law, 315, 27 Atl. 478; League v. Stradley, 68 

211 F.— 40 
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S. C. 515, 47 S. E. 975. But at the time the plaintiff was injured he 
was in that part of the premises where he was invited to go. It is 
impossible, therefore, to conclude either that the plaintifï was at the 
time of the accident a mère trespasser or even a hcensee. He was 
there upon invitation, and that imposed upon the owner an obUgation 
to hâve the premises reasonably safe. It may be conceded that he was 
net under obHgation to hâve the premises in an absolutely safe condi- 
tion. Distilleries Co. v. Hair, 103 Ky. 196, 44 S. W. 658. He was 
merely required to exercise ordinary care to keep the premises, or 
that portion which the plaintifï was invited to enter,' in a safe condi- 
tion. Odell V. Solomon, 99 N. Y. 635, 1 N. E. 408; Marsh v. Minne- 
apolis Brewing Co., 92 Minn. 182, 99 N. W. 630; Sesler v. Rolfe Coal, 
etc., Co., 51 W. Va. 318, 41 S. E. 216. 

[3] The invitation which the défendant extended to the plaintifï 
was to go to the roof of the tank by means of the ladder, and when he 
got to the top to také hold upon what he might there find to help him 
to get upon the roof. To say that the invitation was to take hold of 
the manhole by the flange or collar, and not by the handle of the man- 
hole cover which directly faced him, seems almost a quibble, and cer- 
tainly is a proposition to which we cannot give our assent. No court 
has a right to say that the plaintifï was as a matter of law guilty of 
négligence when he grasped the handle of the cover in order to get 
upon the roof. Neither can the court say as matter of law that the 
premises were in a safe condition, and that a manhole cover, intended 
to be fastened to the roof by four bolts, was in a safe condition when 
secured by only one boit. Neither can we say as a matter of law that 
the plaintifï was bound to look and see whether the bolts were in place 
or not. The plaintifï testifîed that f rom his position when he took hold 
of the manhole he could not see whether it was bolted or not. 

[4] It is conceded that the fact that the défendant may hâve been 
at fault in not having the premises safe does not necessarily entitle the 
person injured to recover. The plaintifï cannot recover if his own 
négligence contributed to the injury. And his contributory négligence 
may be of a négative character, such as lack of vigilance. But the 
plaintifï's négligence, to defeat his action, must amount to a want of 
ordinary care, as the law imposes on every person the duty of using 
ordinary care for his own protection. The law does not requise him 
to exercise extraordinary care or the utmost possible caution, but only 
ordinary and reasonable care. Graham v. Pennsylvania Co., 139 Pa. 
149, -21 Atl. 151, 12 L. R. A. 293; Beers v. Housatonie R. Ce, 19 
Conn. 566; Louisville, etc., R. Co. v. Schmidt, 81 Ind. 264; Gulf, etc., 
R. Co., v. Shieder, 88 Tex. 152, 30 S. W. 902, 28 L. R. A. 538; Par- 
vis v. Philadelphia, etc., R. Co., 8 Houst. (Del.) 436, 17 Atl. 702; Chi- 
cago, etc., R. Co. v. Bailey, 66 Kan. 115, 71 Pac. 246. 

[5] But it is necessary in this connection not to overlook the gên- 
erai rule that every person has a right to présume that every other per- 
son will perform his duty, and that, in the absence of reasonable 
grouhd to think otherwise, it is not négligence for one to assume that 
he is not exposed to danger which can corne to him only f rom violation 
of the duty which the other owed to him. Failure to anticipate: the 
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defendant's négligence does not amount to contributory négligence. 
Dixon V. Pluns, 98 Cal. 384, 33 Pac. 268, 20 L. R. A. 698, 35 Am. St. 
Rep. 180; Mahan v. Everett, 50 La. Ann. 1162, 23 South. 883; Hyde 
V. Gay, 120 Mass. 589; Smith v. Jackson, 70 N. J. Law, 183, 56 Atl. 
118; Newson v. New York Central R. R. Co., 29 N. Y. 383 ; Knight 
V. Goodyear's India Rubber Glove Mfg. Co., 38 Conn. 438, 9 Am. Rep. 
406; Kansas City-L,eavenworth R. R. Co. v. Langley, 70 Kan. 453, 
78 Pac. 858. 

[6, 7] The rule is that if at the close of the plaintiff's case there is 
évidence upon which the jury might tind for the plaintifï, the ques- 
tion as to the defendant's négligence should be submitted to the jury. 
Baulec v. New York, etc., R. R. Co., 59 N. Y. 356; Walton v. Acker- 
man, 49 N. J. Law, 234, 10 Atl. 709; Hewett v. Woman's Hospital 
Aid Association, 73 N. H. 556, 64 Atl. 190, 7 L. R. A. (N. S.) 496; 
Powers V. Père Marquette R. R. Co., 143 Mich. 379, 106 N. W. 1117; 
Springs V. South Bound R. R. Co., 46 S. C. 104, 24 S. E. 166. In 
Rauch V. Smedley, 208 Pa. 175, 57 Atl. 359, the court held that where 
the testimony ofïered by the plaintifï makes out a prima facie case, the 
question is for the jury, notwithstanding the great prépondérance of 
testimony is with défendant. And where the facts are such that there 
is room for différence of opinion between reasonable men as to wheth- 
er or not négligence should be inferred, the right to draw the inference 
is for the jury. Poster v. New York, etc., R. R. Ce, 187 Mass. 21, 72 
N. E. 331 ; Holmes v. Birmingham Southern R. R. Co., 140 Ala. 208, 
37 South. 338; Chicago City R. Co. v. Robinson, 127 111. 9, 18 N. E. 
772, 4 L. R. A. 126, 11 Am. St. Rep. 87; Indianapolis St. R. Co. v. 
Marschke, 166 Ind. 490, 77 N. E. 945 ; Lamb v. Missouri Pacific R. 
Co., 147 Mo. 171, 48 S. W. 659, 51 S. W. 81; Whitcher v. Boston, 
etc., R. Co., 70 N. H. 242, 46 Atl. 740; Newark Pass. R. Co. v. Block, 
55 N. J. Law, 605, 27 Atl. 1067, 22 L. R. A. 374; Hays v. Miller, 70 
N. Y. 112. 

As the law does not require that the plaintifï should hâve exercised 
more than such care as ordinarily prudent persons would hâve exer- 
cised under similar circumstances to avoid danger, and as he was only 
required to exercise that degree of care which could reasonably be ex- 
pected from one in his situation, we discover no error in the court's 
submitting the question to the jury. 

There are few questions within the whole range of judicial inquiry 
which are regarded as more peculiarly and exclusively within the prov- 
ince of a jury than those of négligence. As said by the New York 
Court of Appeals : 

"The wisdom of the tlme-honored rule of the common l^w which refers 
guestions of fact to the jurors, and questions of law to the judge, is not more 
conspicuous in any class of civil cases, than in those which involve questions 
of négligence." WilUs v. long Island R. Co., 34 N. Y. 670, 679. 

In a case which involved the question of the exercise of due care 
on the part of a child injured on a railroad turntable, the Suprême 
Court of the United States in Railroad v. Stout, 17 Wall. 657, 664 (21 
L. iid. 745) said: 

"It is this class of cases and those akin to it that the law commits to the 
décision of a jury. Twelve men of the average of the community, comprising 
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men of éducation and men of llttle éducation, men of leamlng and men whose 
learning conslsts only in what they hâve themselves seen and heard, tlie mer- 
chant, the mechanic, the fariner, the laborer; thèse sit together, consult, ap- 
ply their separate expérience of the affairs of life to the facts proven, and 
draw a nnanUnous conclusion. This average judgment thus given it is the 
great eiïort of the law to obtain. It is assumed that twelve men know more of 
the common affairs of life than does one man, that they. can draw wiser and 
safer conclusions from admitted facts thus occurring than can a single judge." 

We think no error was committed. The court was justified in sub- 
mitting the case to the jury. 
The judgment is affirmed. 



UNITED STATES ex rel. BAUDER v. TJHL et al. 
(Circuit Court of Appeals, Second Circuit January 13, 1914.) 

No. 177. 

1. Aliens (§ 53*) — Déportation — Gbounds — Entrt in Violation op Law. 

Under section 2 of the Immigration Act of Feb. 20, 1907, c. 1134, 34 
Stat. 898, as amended by Act March 26, 1910, c. 128, § 1, 36 Stat. 263 
(TJ. S. Comp. St. Supp. 1911, p. 500), and Act March 4, 1913, c. 141, 37 
Stat. 737, providing for the exclusion of aliens who procure or attempt to 
bring in women for any Immoral purpose, and section 20, which provides 
that any alien entering the United States in violation of law shall upon 
the warrant of the Secretary of Labor be deported at any time within 
three years, where an alien was excluded after a flnding by a Board of 
Spécial Inquiry conflrmed by the Secretary of Labor that he was attempt- 
ing to bring in a woman for an immoral purpose, and thereafter returned 
to the United States and was duly admitted without such finding having 
been reversed, his entry was In violation of law and he could be deported. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 53.*] 

2. AtiKNS (§ 53*) — Déportation — "Alien." 

An alien does not cease to be an alien by declaring his Intention to be- 
come a citizen and taking out his "first papers," but remains such until 
naturalization is complète, within section 20 of the Immigration Act of 
Feb. 20, 1907, c. 1134, 34 Stat. 904 (U. S. Comp. St. Supp. 1911, p. 511), 
authorizing the déportation of aliens within three years. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. | 112; Dec. Dig. 
§53.* 

For other définitions, see Words and Phrases, vol. 1, pp. 302-306 ; vol. 
8, p. 7571.] 

3. Aliens (^ 53*) — Déportation — Time tor Proceeding. 

Under Immigration Act Feb. 20, 1907, c. 1134, § 20, 34 Stat. 904 (U. S. 
Comp. St. Supp. 1911, p. 511), authorizing the déportation at any time 
within three years of any alien entering the United States in violation 
of law, where an alien was excluded for attempting to bring in a woman 
for an immoral purpose and thereafter returned to the United States and 
was admitted and subsequently made a business trip abroad, he could 
be deported within three years from the time of his return from such trip. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 53.*] 

4. Aliens (§ 54*) — Déportation — Review of Depaetmbntal Décision. 

Under such section a departmental warrant of déportation cannot be 
rightfully issued without some évidence to support it; but, if there is a 

•For other easea see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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proper hearing and any évidence to sustain the charge, the décision of the 
Secretary of Labor as to the weight oî the proof must be accepted by the 
courts as eonelusive. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. DIg. 
§ 54.*] 

5. Aliens (§ 46*) — Déportation — Grounds. 

Under such section intended concubinage Is a ground of exclusion, 
though not a crime under the laws of the United States, the laws of the 
particular state, or the laws of the country from which the aliens corne. 

[Ed. Note.^ — For other cases, see AUens, Cent. Dig. § 105; Dec. Dig. 
§ 46.*] 

6. AI.IEHS (§ 54*) — Déportation — Warrant of Arbest. 

The warrant of arrest for the déportation of an allen need not hâve 
the formality and particularity of an indictment, but must glve the alien 
sufficient information of the acts relied on to bring him within the ex- 
cluded classes to enable him to offer testimony in réfutation at the hear- 
ing. 

[Ed. Note. — For other cases, see AUens, Cent. Dig. § 112; Dec. Dig. 
S 54.*] 

7. Aliens (§ 54*) — Déportation — Warrant of Arbest. 

Irregularities in the order of arrest do not affect the status of an alien 
held upon a warrant of déportation after a falr hearing, nor does the fact 
that the warrant of déportation Is based in part upon a charge not stated 
in the warrant of arrest. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. | 112; Dec. Dig. 
I 54.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Habeas corpus by the United States, on relation of Hans Bauder, 
against Byron H. Uhl, Acting Commissioner of Immigration at the 
Port of New York, and others. From an order dismissing the writ, 
the relator appeals. Aiîfirmed. 

McLaughUn, Russell, Coe & Sprague, of New York City (Rufus W. 
Sprague, Jr., and Charles B. Alling, both of New York City, of coun- 
sel), for appellant. 

H. Snowden Marshall, U. S. Atty., of New York City, and Ken- 
neth M. Spence, Asst. U. S. Atty., of New York City. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This is an inquiry concerning the pro- 
posed déportation of the relator under the Immigration Act of Febru- 
ary 20, 1907, as amended by the acts of March 26, 1910, and March 4, 
1913. The case comes hère on an appeal from an order dismissing a 
writ of habeas corpus. The relator is a citizen of Switzerland who has 
for some time had his domicile in the city of Chicago. 

[1] Section 2 of the act provides that certain specified classes of 
aliens shall be excluded from admission into the United States. Among 
the excluded classes are "persons who procure or attempt to bring 
in prostitutes or women or girls for the purpose of prostitution or for 
any other immoral purpose." 

It appears that in June, 1910, the relator attempted to enter the 
United States, but was detained by the immigration officiais at EHis 

•Far other casas se* same tapie & i nvmbeb in Dec. tt Am. Dlgg. 1907 to date, et Rep'r Indexes 
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Island and a hearing was had before a Board of Spécial Inquiry, which 
board made a finding that he was attempting to bring a woman into 
the country for an immoral purpose and he and the woman were or- 
dered deported. The order was carried into effect. After his déporta- 
tion the relator almost immediately returned under his right name to 
the United States arriving at New York on July 12, 1910, on the Kron- 
prinzessin Cecilie of the North German Lloyd Line, and was duly ad- 
mitted. In 1911 he made a business trip abroad returning again under 
his own name and without any disguise in August, co'ming in at the 
Port of New York as a first class passenger on the Kaiserin Augusta 
Victoria. In the early part of the year 1913 the Immigration Inspec- 
tor at Chicago in a letter to the Commissioner General at Washington 
suggested his déportation. About that time the Swiss government was 
trying to hâve the relator extradited for alleged fraudaient sales of min- 
ing stock in Switzerland. The extradition proceeding f ailed, the Unit- 
ed States Commissioner at the close of a hearing lasting several weeks 
found that the charges were not supported by the évidence and that 
there was no probable cause shown that a criine had been committed. 
The extradition proceeding having failed the immigration authorities 
caused the arrest of the relator on a warrant of the Department of 
Labor dated Marçh 7, 1913, but not acted on until the middle of July 
when the arrest was made and relator was brought from Chicago to 
New York for déportation. Thereupon a writ of habeas corpus was 
issued by the United States District Court for the Southern District of 
New York to review the déportation order. On September 30th an 
order was entered dismissing the writ and was taken to this court. 

Section 20 of the act provides : 

"That any alien who shall enter the United States In violation of law, and 
such as become public charges from causes exlsting prlor to landlng, shall, 
upon the warrant of the Secretary of Commerce and Labor, be taken into cus- 
tody and deported to the country whence he came at any time withln three 
years," etc. 

Section 21 provides: 

"That in case the Secretary of Commerce and Labor shall be satisfled that 
an alien has been found in the United States in violation of this act, or that 
an alien is subject to déportation under the provisions of this act or of any 
law of the United States, he shall cause such alien within the period of three 
years after landing or entry therein to be taken into custody and returned to 
the country whence he came" etc. 

It thus appears that what the government is now attempting is not 
the exclusion but the déportation of the relator under section 20 of 
the act. And in order that the government may hâve the right to de- 
port him he must hâve entered the United States "in violation of law." 
The government allèges that he entered in violation of huv becausc at 
the time he vi'as admitted he belonged to one of the excluded classes 
under section 2, as his admission in June, 1910, had been refused un- 
der the finding of the Board of Spécial Inquiry confirmed by the Sec- 
retary of Labor that he was attempting at that time to bring in a \\\j 
man for an immoral purpose. The relator contends that the statiiNv 
is not to be construed to mean that a person who has once been refused 
admission because at the time under a disability imposed by the stat- 
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ute is forever thereafter to be regarded as belongîng to the excluded 
classes so that if at any subséquent time he enters the country he is to 
be held to hâve entered in violation of law and to be subject to the pen- 
alties of the act. It is said that such a construction of the act would 
lead to absurd results. That if a person was once refused admission 
on the ground of pauperism and subsequently became a wealthy man 
he could not enter the country except in violation of law. That might 
possibly dépend upon the course he pursued, and upon whether a sub- 
séquent investigation duly made disclosed the fact that he was at the 
time of his second application entitled to admission. We do not need 
to consider that question until it arises. In the case at bar the re- 
lator allowed the original finding to stand unreversed so that each time 
he subsequently came into the country we must hold that he entered in 
violation of law. 

[2] The relator took out his "first papers" for naturalization in Sep- 
tember, 1911. That was after the date of his last arrivai in this coun- 
try which was in August of the same year. But it was prior to the is- 
suance of the warrant for his arrest, which occurred as already stated, 
in July, 1913. The date of the "first papers" is, however, entirely im- 
material. The act relates to the déportation of "aliens" and there is 
no question but that the relator was an "alien" when thèse proceedings 
were instituted. A déclaration of intention to become a citizen does 
not make the alien a citizen. An alien remains such until naturaliza- 
tion is complète. Frick v. Lewis, 195 Fed. 693, 697, 116 C. C. A. 493 ; 
In re Moses (C. C.) 83 Fed. 995 ; Minneapolis v. Reum, 56 Fed. 576, 6 
C. C. A. 31 ; Berry v. Hull, 6 N. M. 643, 30 Pac. 936. 

[3] The relator claims that the proceedings for his déportation were 
nt)t undertaken within the statutory period. He contends that the time 
within which he should hâve been deported, if properly subject to dé- 
portation, expired July 12, 1913, since his first entry after his exclu- 
sion was on July 12, l9lO. The warrant of arrest was not served upon 
him within that period. This claim is not wholly devoid of support in 
the adjudicated cases. In Redfern v. Halpert, 186 Fed. 150, 108 C. 
C. A. 262, the Fifth circuit héld that the three-year period begins to 
run from the date of the alien's first entrance into the country. A sim- 
ilar ruling was made in the Ninth circuit in United States v. Naka- 
shima, 160 Fed. 842, 87 C. C. A. 646. We are not able to concur in 
this interprétation of the statute. It is contrary to our understanding 
of it as appears in our décision of Taylor v. United States, 152 Fed. 
1, 81 C. C. A. 197, and in Ex parte Hofïman, 179 Fed. 839, 103 C. C. 
A. 327. While the case of Taylor v. United States, supra, was reversed 
by the Suprême Court in 207 U. S. 120, 28 Sup. Ct. 53, 52 L. Ed. 130, 
it bas never been understood as having been reversed on that point. 
And the trend of the décisions is in accord with the view this court took 
in the cases above mentioned. Frick v. Lewis, 195 Fed. 693, 698, 116 C. 
C. A. 493. Prentis v. Stathakos, 192 Fed. 469, 112 C. C. A. 607 ; United 
States V. Williams (D. C.) 187 Fed. 470; United States v. Sprun^-. 
187 Fed. 903, 905, 906, 110 C. C. A. 37; Sibray v. United States, 185 
Fed. 401, 107 C. C. A. 483. The weight of authority therefore sup- 
ports the proposition that the statutory period begins to run only from 
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the date of the last entry. In the case at bar the relator's last entry 
was made in August, 1911, sothat his arrest was clearly within the stat- 
utory period. This makes it necessary to inquire into the vaUdity of 
the warrant for the déportation of the relator which has been issued by 
the Secretary of Labor. 

[4] In Bâtes & Gould Co. v. Payne, 194 U. S. 106, 109, 24 Sup. Ct. 
595, 597 (48 L. Ed. 894), Mr. Justice Brown said : 

"The rule upon this subject may be summarlzed as follows : 'That where 
the décision of questions of fact is committed by Congress to the judgment and 
discrétion of the head of a départaient, his décision thereon Is conclusire.' " 

In that case an order of the Postmaster General was under review 
on appeal in an equity case. In the case at bar we hâve an order of 
the Secretary of Commerce and Labor, and the question cornes up in a 
habeas corpus proceeding. But the principle is the same in both cas- 
es. We must, however, understand that the rule stated by.Mr. Jus- 
tice Brown présupposes that there was some évidence to support the 
finding. In the case at bar there must bave been a hearing and some 
proof to support the charge contained in the warrant that the relator 
attempted to bring into the United States a woman or girl for an im- 
moral purpose, to wit, concubinage. Without some évidence to sup- 
port the charge, the Department of Commerce and Labor cannot right- 
fully issue its warrant of déportation and this court can order the 
discharge of the relator. If, however, there has been a proper hearing 
and there is any évidence to sustain the charge, this court has no right 
to consider the weight of the proof but must accept the décision of 
the Secretary of Labor as conclusive. See Frick v. Lewis, 195 Fed. 
693, 116 C. C. A. 493. The exercise of the discrétion of the Secretary 
of Labor, so far as it is authorized by law, is not subject to review in 
the courts. Sibray v. United States ex rel. Kupples, 185 Fed. 401, 107 
C. C. A. 483. In United States v. Williams, 200 Fed. 538, 541, 118 C. 
C. A. 632, 635, we said : 

"We think that some évidence must be presented to justify a judgment of 
déportation and that conclusions of law must hâve some facts upon which to 
rest. * * • The flndlngs of thèse officiais are practlcally conclusive upon 
questions of fact." 

[5] The minutes of the hearing in June, 1910, before the Board of 
Spécial Inquiry appear in the record in this proceeding. The minutes 
of the hearing had on July 17, 1913, before the United States Immi- 
gration Inspector at Chicago are also in the record. AU the testimony 
has been examined by us in order to détermine whether there is évi- 
dence to support the proceeding. The warrant issued by the Secre- 
tary of Labor oîi March 7, 1913, states that: 

"The said alien is a member of the excluded classes in that he has been con- 
victed for or admits having committed a felony or other crime or niisdemeauor 
Involving moral turpitude prior to his entry into the United States." 

There is nothing in the record which sustains this allégation. Illicit 
relations between unmarried persons hâve not been made a crime by 
the laws of the United States. And there is nothing in the record to 
show that such relations hâve been made a crime under the law oî 
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Switzerland where the relations took place years before. Neither is 
there anything in the laws of the state of New York which makes such 
relations a crime. But the Suprême Court has held that intended con- 
cubinage is a ground of exclusion. United States v. Bitty, 208 U. S. 
393, 28 Sup. Ct. 396, 52 L. Ed. 543. The record shows that both the 
relator and the woman admitted that improper relations had existed be- 
tween them at times in Switzerland, and that both denied that they had 
any immoral purpose in view in enter ing the United States. But not- 
withstanding their déniais we think the testimony adduced was of such 
a nature as might lead to the belle f that their relations were not in 
accord with their déclarations. As- long as there was some évidence to 
support the finding of the immigration officiais, we cannot say that the 
order of déportation was invalid, even though we might regard the tes- 
timony as not sufficiently convincing. It is not within our province to 
weigh the évidence. The duty to do that is with the immigration offi- 
ciais and the Secretary of Labor, and the responsibility rests solely 
upon them, their décision being final if there is any évidence whatever 
to support it. 

[6, 7] The relator asserts that the warrant of arrest is defective and 
that he is entitled to lake advantage of the defect at this time as he did 
not hâve a fair hearing. It is not necessary that a warrant of arrest 
should bave the f ormality and particularity of an indictment, although 
it is necessary that the alien should hâve sufficient information of the 
acts relied on to bring him within the excluded classes to enable him to 
oiïer testimony in réfutation at the hearing directed to be had by the 
warrant of arrest. But this court held in United States v. Williams, 
supra, that irregularities in the order of arrest do not aflfect the status 
of an alien held upon a warrant of déportation after a fair hearing. 
And in other cases it has been held that the fact that a warrant of dé- 
portation is based in part upon a charge not stated in the warrant of 
arrest, is not an objection when the alien has had a fair hearing on the 
charge. Siniscalchi v. Thomas, 195 Fed. 701, 115 C. C. A. 501, and 
cases cited. 

We think that, as there has been a fair hearing and some évidence 
to support the conclusion reached by the immigration officiais, we hâve 
no discrétion and must affirm the order dismissing the writ. 

The order is affirmed. 



DETROIT, M. & T. S. L. RY. v. KIMBALL. 

(Circuit Court of Appeals, Slxtli Circuit. January 6, 1914.) 

No. 2394. 

1. Appeal and Erboe (§ 1005*) — Jueisdiction of Fbdebal Cotjets — Citizen- 
SHiP of Plaintiff — DeteemiKation. 

Wliere a fédéral court submitted to a spécial jury the question of the 
eltizenship of a plaintiff as hearing on the question of jurisdiction, and 
impliedly approved its flnding by overruling a motion to dismiss for want 
of jurisdiction, an appellate court cannot reverse the judgment on that 
ground, unless clearly satisfied that the finding was wrong; and, where 

*For other cases see aame topic & S numbbb lu Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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the facts shown mlght hâve supported a flnding elther way, the place of 
légal résidence Is largely a question of plalntifll's actual Intent. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3860- 
3876, 3948-3950; Dec. Dig. § 1005.*] 

2. Jdey (§ 136*) — Pebemptoey Challenges — Fbderal Courts. 

The provision of Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1166 
[U. S. Comp. St. Supp. 1911, p. 241]) § 287, that "in ail other cases (ex- 
cept those of felony) civil and criminal each party shall be entitled to 
three peremptory challenges" fixes deflnitely the number of such chal- 
lenges allowable in a fédéral court, and exeludes the opération of a state 
statute on the subject. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 607-618 ; Dec. Dig. 
§ 136.*] 

3. Jury (§ 126*) — Challenge fob Cause — Discrétion of Court. 

Where a juror was at first exeused on a peremptory challenge, but be- 
fore he left the room was recalled and the challenge overruled, it was 
withln the discrétion of the court to overrule a challenge for cause, based 
on the préjudice vvhich would be caused in the juror's mind by the per- 
emptory challenge. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. § 555; Dec. Dig. § 
126.*] 

4. Evidence (§ 545*) — Competency — Opinion of Physician. 

The testimony of a physician held to show a'sufflcient basls for the 
admission of his opinion as an expert as to the estent of an Injury re- 
ceived by a plaintiff. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2360-2362 ; Dec. 
Dig. § 545.*] 

5. Damages (§ 173*) — Personal Injuby — Evidence. 

On the question of damages from loss of earning capaclty caused by an 
injury to a plaintiff, who was engaged in a galnful occupation, évidence of 
actual absence from business, of time spent in a hospital, and lost through 
other illness caused by the injury, is proper to be considered. 

[Ed. Note. — For other cases, see Damages, Cent Dig. §§ 490-492, 501; 
Dec. Dig. § 173.*] 

In Error to the District Court of the United States for the Western 
Division of the Northern District of Ohio ; John W. Killits, Judge. 

Action at law by Bertha G. Kimball against the Détroit, Monroe & 
Toledo Short Line Railway. Judgment for plaintiff, and défendant 
brings error. Afïîrmed. 

See, also, 189 Fed. 409. 

Mrs. Kimball, who was the plaintiff below, alleged serlous physlcal injury 
suft'ered in a collision while she was a passenger ou a railroad of the plain- 
tiff in error, a Michigan corporation. Olaimlng résidence and citlzeusliip in 
Ohio, Mrs. Xiimball brought this action in the United States District Court, at 
Toledo, and eventually recovered the judgment to reverse which this writ of 
error is brought. 

One of the défenses set up in the answer was that Mrs. Kimball was, in 
truth, a citizen of Michigan, and not of Ohio, and hence the jurisdiction of 
the court was denled. The District Court held a preliminary inquiry on 
this subject, and submitted the issue to a jury, which found that she was a 
citizen of Ohio. It is not entirely clear whether this verdict was treated as 
controUing or as advisory merely, but, upon motion that the case be dismissed 
for lack of jurisdiction notwithstanding the verdict of the jury, the District 
Judge flled an opinion indicating that he thought the verdict was right un- 
der the testimony, and he denied the motion. A spécial bill of exceptions. 



>For other cases see same topic & § ntimber lu Dec. & Am. Dlgs. ]90T to date, & Kep'r Indexes 
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showing the proceedlngs on this trial of the question of citizenshlp, was set- 
tled and preserved. At a later term, the case came on for trial on the merits. 
This trial was mainly directed to the question of damages, since the facts of 
the collision and Mrs. Kimball's status as a passenger were not In dispute. 
However, she was cross-examined at length as to her citizenshlp, and on that 
subject a showlng was made whlch was not Identical with that which developed 
on the preliminary trial. 

The errors alleged are : (1) In instructions to the jury on the citizenshlp 
trial, and in not dismisslng the case, on the final hearlng, for lack of jurisdlc- 
tion; (2) in overruling a challenge to a juror; (3) in rulings admitting and 
«xcludlng testimony; (4) in refusing défendants requests for spécial charges, 
and in the charge as given. 

King, Tracy, Chapman & Welles, of Toledo, Ohio, for plaintiff in 
error. 

G. B. Keppel, of Toledo, Ohio, for défendant in error. 

Before WARRINGTON. KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 1. 
The criticism as to instructing the jury on the preliminary trial is that 
the court said Mrs. KimbaH's testimony, referring to her intention to 
keep her "home" in Toledo, might properly be considered as intended 
to refer to her citizenshlp s'tatus. This was clearly not beyond the 
proper function of the trial judge in assisting the jury. 

As to the merits of the citizenshlp question, the assignments of er- 
ror présent only the proposition that it was the imperative duty of 
the court to dismiss the case for lack of jurisdiction. Upon the final 
trial, this issue was not submitted to the jury, nor was any request 
made for such submission. The record, therefore, contains a finding 
by a jury, and (if the question was really in the end one for the court) 
implies a finding by the court that Mrs. Kimball was a citizen of Ohio. 
In this State of the record, the judgment cannot be overturned on this 
ground, unless we are clearly satisfied that the finding is wrong. See 
Note 1.^ The évidence hère does not require that conclusion. Mrs. 
Kimball had, for some years before the accident, maintained a sum- 
mer boarding house at Mt. Clemens, Mich., and each season had closed 
up the house and spent part of the year in Cleveland, generally with 
her mother. She testified that, after the accident and before suit 
brought, she had determined to give up the Mt. Clemens enterprise 
and to make her permanent home in Cleveland, made efforts to get 
rid of the lease of her Mt. Clemens house and to sell her furniture, 
and had gone to Cleveland to stay, and insisted that, although she had 
been unable to dispose of her Mt. Clemens property and had contin- 
ued the business there about as before, she had never given up her in- 
tention to réside permanently in Ohio. The proof of acts evidencing 
her intention to make her real home in Ohio is inconclusive ; the in- 
ference that her home was in Michigan, rather than in Ohio, both be- 

1 Note 1. — For a discussion of the burden of proof on such questions, see 
opinions of Judges Hook and Amidon In Hill v. Walker, 167 Fed. 241, 92 C. 
C. A. 633. The principal case does not présent the problem of a finding of 
diverse citizenshlp which la agalust the clear weight of the évidence. 
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fore and after the accident, would be as natural from ail her acts as 
any other inf erence would be ; but where a person is, durihg a séries 
of years, habitually living in two différent states for parts of each 
year, the location of the légal résidence is determined largely by the 
actual intent, and in the face of her testimony as to this intent, we can- 
not say that the iindings of the court and jury are clearly wrong. 

[2] 2. In the course of selecting the jury, and after défendant had 
exercised three peremptory challenges, défendant interposed a fourth 
similar challenge. This was, at first, sustained by the trial judge, fol- 
lowing the Ohio state practice and a spécial rule of the Circuit Court 
(apparently tacitly continued in the District Court after January 1, 
1912) adopting that practice; but immediately, and before the juror 
had ieft the room, the judge recalled this ruling and seated the juror. 
This was because the judge thought that section 287 of the Judicial 
Code operated to abrogate the local rule, and forbade more than three 
challenges of this class. In this we think the District Judge was 
clearly right. This section says that "in ail other cases, civil and crim- 
inal, each party shall be entitled to three peremptory challenges." 
Counsel argue that the word "entitled" is a word of grant and not a 
Word of Hmitation ; that it fixes the minimum and not the maximum. 
We cannot agrée with this construction. We think this section, which, 
without change in this respect, has been in force since 1872 (R. S. § 
819 [U. S. Comp. St. 1901, p. 629]), is intended not merely to give a 
minimum or to limit the maximum number of challenges, but finally 
to fix that number; and, Congress having spoken, the jury conform- 
ity statute (R. S. § 800) had no further force (if, indeed, it ever ap- 
plied to the sélection of jurors on the trial). 

[3] It was not error thereafter to overrule the challenge against 
this same juror based on the préjudice which would arise in his mind 
because he had been peremptorily challenged. Whether such an oc- 
currence would seriously affect the man's impartiality must be deter- 
mined in each instance by the trial judge. His ruling hère was fairly 
within his discrétion. Nor can we think that, by his momentary dis- 
charge, the juror had become a mère bystander, incapable of recall 
into the box. 

[4] 3. A physician, an expert witness for plaintiff, was permitted 
to State his opinion that she had "an affection of the spine at the elev- 
enth dorsal vertebra — either a congestion or exudation in the spinal 
column." This was objected to and sought to be stricken out for the 
reason that it was not based either upon a hypothetical question or on 
any sufficient knowledge, study, or examination by the witness. The 
objection rested on the doctor's admission that there were no "ob- 
jective symptoms" which particularly tended to support his diagnosis. 
He had testified, however, that, in making this diagnosis, he had ex- 
amined the spinal column, going over the vertebrse one after another, 
and that he had given her electric treatment along the spine, and had 
applied that treatment repeatedly and especially to this particular ver- 
tebra, that the electrical treatment brought no reaction, but that pres- 
sure caused a "flinching" that he was sure was involuntary. There is 
apparent confusion in the record between witness and examiner, in 
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the use of the phrase "objective symptoms," and it is not clear that 
when the doctor disclaimed "objective symptoms," he meant that his 
physical and electrical examination and treatment at this point did not 
disclose local conditions justifying his conclusions. For ail the record 
shows, and for ail we can judicially know, the lack of reaction to an 
electrical shock and the sensitiveness to pressure at that point may 
hâve sufficiently indicated some "exudation or congestion." However 
erroneous it may appear to an expert, the doctor's entire testimony 
tends, at least, to support his inf erence. There was no error in receiv- 
ing this statement. 

The court permitted plaintiff to testify that, for several years before 
the accident, her average earnings or net profits in the boarding house 
business at Mt. Clemens had been from $800 to $900 a year. Objec- 
tions were based on the ground that such profits were spéculative, and 
that they were not shown to be différent after the accident, while the 
true measure of damages was her loss of earning capacity. Whatever 
the admissibility of this testimony, the court charged : 

"One of the items of damage claimed hère Is in référence to the loss suf- 
fered by the plaintiff In her business as a hôtel or boarding house keeper. 
You will disregard any claims asserted by her in that connection." 

And further: 

"She would be entitled to compensation for the loss of earning capacity, 
if any, occasioned by reason of this Injury, not taking Into considération thèse 
boarding house profits." 

This charge cured the error, if any, in admitting testimony. If it 
was thought, as is now urged, that the gênerai permission to give dam- 
ages for "loss of earning capacity," although the common and ordi- 
nary measure of damages, was inappropriate in this case, spécial lim- 
iting instructions should hâve been asked. 

The remaining assignments of error relating to receiving and re- 
jecting évidence, we think do not merit detailed discussion. If the 
objections involved were well taken, we are satisfied that they involve 
nothing seriously prejudicial. 

[5] 4. The court was asked to charge that there was no évidence 
that plaintiff had suffered any loss of earning capacity. The court, on 
the contrary, left this question, generally, to the jury, as above stated. 
The request was based on the theory that the loss of boarding house 
profits could not be considered, and that there was nothing else. There 
was, however, proof of actual absence from business, of time spent 
in a hospital, and of other illness and of physical and mental suffer- 
ing. Thèse things, suffered by one engaged in a gainful occupation, 
naturally imply a gênerai loss of earning capacity. Some limitations 
of this gênerai and naturally implied right to recover for such loss 
might hâve been proper to this case, but they were not asked. 

The judgment is affirmed, with costs. 
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In re CHICAGO CAR EQUIPMENT CO. 

KENWOOD TRUST & SAVINGS BANK v. BUELL, 

(Circuit Court of Appeals, Seventh Circuit January 6, 1914.) 

No. 2014. 

L Appeal and Ebrob (§ 1017*) — Review — Conclusiveness of Findings. 

Where a flnding by a référée In bankruptcy that a mortgagee had rea- 
sonable cause to believe that the enforcement of his mortgage would ef- 
fect a préférence was based ou facts aud circumstauces stipulated in 
writing for submission of the Issues, the rule as to the persuasive force 
of findlngs was inapplicable. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dlg. §1 3911, 
3961, 3996-4005; Dec. Dlg. § 1017.* 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
C. C. A 9.] 

2. Bankkuptcy (§ 165*) — Psefeeences — Burden of Proof. 

Under Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 (U. S. Comp. 
St. 1901, p. 3445), as amended by Act June 25, 1910, c. 412, § 11, 36 Stat. 
842 (U. S. Comp. St. Supp. 1911, p. 1506), provldlng that if, at the tlnie 
of a transfer by a bankrupt within four months before the fillng bf peti- 
■ tlon, the bankrupt be insolveiit, and the transfer tlien operate as a préf- 
érence, and the person recelving it shall hâve reasonable cause to be- 
lieve that its enforcement would effect a préférence, it shall be voldable 
by the trustée, insolvency and reasonable cause for bellef on the part of 
the transférée that enforcement would effect a préférence must be proved 
as facts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 259, 260, 266 ; 
Dec. Dig. § 165.*] 

3. BANtCHUPTOY (§ 165*) VOIDABLE PREFERENCES — STATUTORY PROVISIONS. 

Such section as so amended does not make ail transfers to creditors 
within the statutory perlod voldable per se whenever bankruptcy ensues 
and the transfer eft'ects a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 
266; Dec. Dig. § 165.*] 

4. Bankruptcy (§ 166*) — Voidable "Préférence" — Statutory Provisions. 

A "préférence," as used in such section as so amended, Is one made and 
accepted to évade the rule provlded by that act for equal distribution 
among the creditors of the bankrupt, and there must be a reasonable 
cause for bellef that such préférence will be effected ; the préférence over 
unsecured creditors necessarlly obtalned by a mortgagee not being the 
préférence Intended. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 
255-258 ; Dec. Dlg. § 166.* 

l'or other définitions, see Words and Phrases, vol. 6, pp. 5498, 5499 ; 
vol. 8, p. 7759.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Bankruptcy proceeding against the Chicago Car Equipment Com- 
pany. From an order affirming an order of the référée disallowing its 
claim to the proceeds of mortgaged property, the Kenwood Trust & 
Savings Bank appeals. Reversed, with directions. 

This appeal is from an order of the District Court, sltting In bankruptcy, 
affirming an order of the référée in bankruptcy, whereby the claim of the 

•For other casea see same topie & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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appellant, as mortgagee, to proceeds In the hands oH the trustée in bank- 
ruptcy derived from sale (under stipulation) of the mortgaged property in 
controversy, is dlsallowed, except to the extent of $300, on final hearing of 
the Issues. The mortgage referred to Is in the form of a chattel mortgage, 
executed as the Instrument of the bankrupt corporation within four months of 
the commencement of proceedings In bankruptcy, and embraces its entire 
plant consisting of chattels— specifically descrlbed and Including machines, 
tools, lumber and other supplies "now upon the premises occupled by said 
mortgagor" as descrlbed— and duly recorded. It was made and received to 
secure an Indebtedness of $5,300, whereof $5,000 was pre-existing in notes 
and $300 was a présent advance of cash. Ail facts in issue for hearing below 
were submltted in a wrltten "stipulation of facts," whereof the material ré- 
citals are stated in the opinion. 

The conclusions of the référée (afflrmed by the District Court) are thus 
certified in substance: (1) That the mortgage "was given to secure a past 
indebtedness of $5,000 and for a présent considération of $300 only." (2) 
"That the effect of the enforcement of such chattel mortgage" beyond the 
advance of $300, will enable the bank "to obtain a greater percentage of Its 
debt than any other of such creditors of the same class." (3) That the bank 
and Its officers "acting therein at the time of taklng said chattel mortgage had 
reasonable cause to believe that the enforcement of such chattel mortgage 
would effect a préférence." (4) That the bank was entitled to a lien upon 
the proceeds "to the extent of $300 and interest • * * and no more." (5) 
And the claim in excess thereof was dlsallowed, vrlth leave, however, to pré- 
sent its proof as an unsecured claim. 

Thomas M. Hoyne, John O'Connor, Harry D. Irwin, and Cari J. 
Appell, ail of Chicago, 111., for appellant. 

Elbert C. Ferguson, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). [1] 
The order of the référée, affirmed by the District Court, in effect sets 
aside the mortgage made by the bankrupt to secure the pre-cxisting 
indebtedness of $5,000 as an unlawful préférence to the extent of such 
indebtedness, in dérogation of the Bankruptcy Act. It is stated in the 
"findings" certified by the référée that the mortgagee "had reasonable 
cause to believe that the enforcement of such chattel mortgage would 
effect a préférence," but such ruling rests entirely on facts and cir- 
cumstances stipulated in writing for submission of the issues, so that 
the rule otherwise recognized in référence to the persuasive force of 
findings of fact by master, référée or trial court becomes inapplicable, 
and the ultimate fact in issue must be ascertained from the stipulated 
facts, including (as of course) reasonable inferences of fact therefrom. 

Thèse leading facts are expressly stated in the stipulation: The 
indebtedness secured by the mortgage was $5,300, of which $5,000 was 
pre-existing, in two loans upon notes of the mortgagor within a few 
months theretofore, incorporated in the new note, extending payment 
60 days, together with a présent loan of $300, each loan obtained "for 
the purpose of using the money in the business" of the mortgagor and 
so used. For "the purpose of procuring crédit from time to time," and 
prior to the first-mentioned loan, a written statement of its "financial 
condition" was made by the mortgagor and held by the bank, showing 
$25,685 of assets and $1,600 of liabilities, with the mortgaged property 
specifically described at a valuation in excess of $16,000, aside from 
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lumber and other so-called "raw material" ; and oral représentations 
were made that it "was a growing concern." The président of the 
bank made a visit to the plant "and looked it over," before extending 
crédit, and "found the same in a satisfactory condition"; and subse- 
quently, when the mortgage was taken, the cashier of the bank visited 
the plant "to examine the same and verify the statement" made as t<> 
the amount of lumber on hand, and was satisfied therewith. At the 
time the mortgage was made and accepted it was not known or believed 
by the officiais of either corporation (mortgagor or mortgagee) that the 
mortgagor was insolvent, but each "believed that it was solvent" ; and 
not only did the président of the bank believe the mortgagor to be 
solvent, but "none of the said bank's officiais believed, or had any rea- 
son to believe, otherwise, unless the facts herein stipulated were suffi- 
cient in law to charge the said bank with notice" of the mortgagor's 
"condition." Furthermore, "the said loans were made, and the said 
chattel mortgage was given by the said company and taken by the said 
bank in good faith, each believing that the said 'mortgagor' was 
solvent and would be able to pay ail its debts." In référence to the 
status when bankruptcy intervened, one month after the mortgage was 
executed, it is stipulated "that there was no substantial change in the 
amount of the assets and liabilities of the mortgagor" ; that the actual 
liabilities, inclusive of the mortgage-indebtedness, was about $11,000; 
that the "assets" of the bankrupt realized only $2,436.39 on public sale 
thereof by the trustée under order of the court. No proof of the actual 
value at any time, either of the mortgaged property or of assets not 
embraced therein, appears in the record ; and the only facts which ap- 
pear to bear upon the contention that the bank was chargeable with 
notice of any infirmity in the transactions are thèse stipulations : That 
the bank neither "procured another written statement" from the mort- 
gagor, nor asked for one, nor asked it "to exhibit its books," nor made 
"any effort to examine the books of account" ; and that the mortgagor 
"kept no books of account whatever," but the bank "did not know" 
such fact. 

The above-mentioned fînding of the référée upon the issue is neither 
expressed in terms as a finding of fact from the évidence submitted, 
nor do we infer that it can hâve been so intended. Treated as an issue 
of ultimate fact, no doubt is entertainable that thèse facts (as above 
recited) are established : That the mortgage was both given and taken 
"in good faith," neither in contemplation of insolvency or bankruptcy, 
nor with intent to give or obtain an unlawful préférence; and that it 
was in truth received by the bank without "reasonable cause to believe 
that the enforcement of such" mortgage "would effect a préférence" 
in violation of the Bankruptcy Act. This finding, therefore, can hâve 
no other force than a conclusion of law, resting on the terms of that 
act, that such "reasonable cause to believe" must be imputed to the 
bank, notwithstanding its entire good faith in the transaction so sub- 
mitted. If the ruling thus adopted is untenable, we are advised of no 
ground on which the déniai of the appellant's claim can be upheld. 

While it appears from other findings of the référée (in accord with 
the évidence), (a) that the $5,000 amount in controversy secured by 
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the mortgage was a pre-existing indebtedness of the bankrupt, and (b) 
that enforcement thereof will enable the bank "to obtain a greater per- 
centage of its debt than any other of such creditors of the same class," 
we are of opinion that thèse facts are without force for support of 
the order below, unless the amendment of section 60b of the Bank- 
ruptcy Act, adopted June 25, 1910 (36 Stat. L. 838, 842; 1 Fed. Stat 
Ann. Supp. 1912, p. 739) makes one or both thereof operative per se 
to constitute an unlawful préférence. Prior to such amendment, the 
rule appHcable under the Bankruptcy Act as to voidability of préfér- 
ences received during the prescribed period of four months was settled 
by décisions of the Suprême Court, in harmony with the interprétation 
theretofore upheld by this court and by the Circuit Courts of Appeals 
of other circuits. See Coder v. Arts, 213 U. S. 223, 240, 29 Sup. Ct. 
436, 53 L. Ed. 772, 16 Ann. Cas. 1008 ; Pirie v. Chicago Title & Trust 
Co., 182 U. S. 438, 446, 21 Sup. Ct 906, 45 L. Ed. 1171; and ruHngs 
of this court in In re Eggert, 102 Fed. 735, 738, 43 C. C. A. 1 ; Off v. 
Hakes, 142 Fed. 364, 7Z C. C. A. 464; J. W. Butler Paper Co. v. 
Goembel, 143 Fed. 295, 296, 74 C. C. A. 433. The rule thereby estab- 
lished wâs this in substance : That the terms of subdivision "b," sec- 
tion 60, are made controlling upon the issue of validity of the security, 
as between the trustée in bankruptcy and mortgagee; that the issue 
thus created by the provision then in force was one of fact, whether 
the beneficiary or his agent therein "had reasonable cause to believe 
that it was intended thereby to give a préférence." As stated in Pirie 
V. Chicago Title & Trust Co., supra, subdivision "a" defines what shall 
constitute a préférence on the part of the debtor, and subdivision "b" 
provides the conditions under which it "may be avoided by the trustée" 
as against the creditor ; and "so far, so clear. If the conditions men- 
tioned exist, the préférence may be avoided. But if the person secur- 
ing the préférence did not hâve cause to believe it was intended" as a 
préférence, "it follows that, the condition being absent, its efïect will 
be absent," so that the debtor "may keep the property transferred to 
him." This doctrine is expressly reafïirmed in Coder v. Arts, supra, in 
référence to a mortgage which was made by the bankrupt, within four 
months prior to the proceedings in bankruptcy, "to secure a pre-exist- 
ing unsecured indebtedness," when the mortgagor was insolvent and 
"knew that he was insolvent," but was received by the mortgagee with- 
out knowlédge or reasonable cause to believe that the mortgagor was 
insolvent, or "intended thereby to give him a préférence over other 
creditors." 

[2] The above-mentioned amendment of subdivision "b" (Act of 
1910) makes the conditions of liability in question read thus : 

"If at the time of the transfer • • • the bankrupt be insolvent and 
the * * * transfer then operate as a préférence, and the person receiv- 
ing it," or his agent therein. "shall then hâve reasonable cause to believe that 
enforcement of such * * * transfer v?ould effect a préférence, it shall 
be voidable by the trustée, and he may recover the property or its value from 
such person." 

It is unquestionable that this provision requires proof, both of in- 
•olvency of the bankrupt at the time of the mortgage, and of "reasona- 
211 F.— 41 
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ble cause" for belief on the part of the mortgagee that enforcement 
thereof "would efifect a préférence," as conditions précèdent for annul- 
ment of the mortgage ; and we understand each of thèse requirements 
to présent an issue of fact. We do not understand that either was so 
recognized in the ruling below, as no compétent proof appears of in- 
solvency in fact — as defined in section 1 (15) of the act — and the find- 
ing of "reasonable cause to believe" that the mortgage "would effect 
a préférence" appears (as above stated) to be unsupported by the évi- 
dence, if intended or treated as purely a finding of fact. 

[3, 4] In the Hght, therefore, of the rule and poHcy adopted by the 
varions pre-existing provisions pf the Bankruptcy Act in référence to 
préférences, as settled by the authorities, we believe it to be unmistaka- 
ble that the finding referred to must rest on this proposition: That 
the amendment above quoted is to be interpreted as rejecting such 
prior policy and creating a new définition and rule, whereby ail trans- 
fers to creditors, made within the statutory period, are rendered void- 
able per se, whenever bankruptcy ensues and the transfer eiïects a 
préférence. Were such radical departure and object contemplated by 
the amendment, its expression in plain terms would be f ree f rom diffi- 
culty. It would involve neither of the conditions stated therein of pre- 
existing insolvency or reasonable cause to beheve that enforcement of 
the transfer would efïect a préférence ; and we believe their incorpora- 
tion to be inconsistent with the purpose thus assumed and that no in- 
terprétation is authorized to eliminate either of thèse requirements, as 
issues of fact, for testing the validity of the transaction. The term 
"préférence," as there employed, must be construed in like sensé with 
its use throughout the Bankruptcy Act, as made and accepted to évade 
the rule provided by the act for equal distribution among ail creditors 
of the bankrupt. In Coder v. Arts, supra, the distinction preserved in 
the varions provisions of the act, between préférences on the one hand, 
and fraudulent conveyances (referred to in section 67e) on the other 
hand, is well pointed eut (pages 240-242 of 213 U. S., 29 Sup. Ct. 
436, 53 L. Ed. 772, 16 Ann. Cas. 1008), in substance: That "an attempt 
to prefer is not to be confounded with an attempt to defraud, nor a 
preferential transfer with a fraudulent one" ; that the well-recognized 
gênerai or common-law right of a debtor to secure (and thus prefer) 
any creditor is unaffected by the Bankruptcy Act, except when the préf- 
érence is given and accepted under the conditions named therein ; that 
a préférence which enables "one creditor to obtain a greater portion of 
the estate than others of the same class is not necessarily fraudulent" ; 
and, when given and. accepted within the statutory conditions, "the 
fraud is constructive or technical," as an infraction of the statutory 
rule and policy, while "in a fraudulent transfer" (denounced in section 
67e) "the fraud is actual, as the bankrupt has secured an advantage 
for himself out of what in law should belong to the creditors, and not 
to him." The ruling thereupon is thus stated in the opijiion : That 
while the "act strikes down preferential conveyances which come with- 
in its terms," it does not affect mère "preferential conveyances made 
in good faith" wherein the grantee "had no reason to believe that a 
préférence was intended." 



SHEFPAKD-STBA8SHEIM CO. V. BLACK 643 

We are of opinion therefore that this distinction of préférences 
which were made voidable by the act was preserved in the amendment, 
so that the requirement in question, of cause for belief that enforce- 
ment of the transfer "would eiïect a préférence," must be construed 
to mean a préférence within such distinction, and not its effect as a 
préférence in the gênerai sensé of that term. The fact alone that a 
créditer obtains security necessarily constitutes a préférence over un- 
secured creditors, leaving no room for an issue of belief that its en- 
forcement would so operate, and the provision referred to is strongly 
persuasive, if not conclusive for the reasons above stated, that such 
preferential effect was not within its purpose. 

Several objections to the mortgage are urged in the argument — as 
(a) ultra vires, (b) unauthorized by the directors, (c) insufficiently ex- 
ecuted, and (d) embracing property "consumable" in its nature — none 
of which appears to hâve been recognized below as lending support to 
the decree. We believe each of the objections to be untenable and they 
are overruled without further mention. 

The order of the District Court is reversed, accordingly, with direc- 
tion to proceed in référence to the appellant's claim in conformity with 
the foregoing opinion. 



SHEPPAED-STRASSHEIM CO. v. BLACK. 
(Circuit Court of Appeals, Seventh Circuit January 6, 1914.) 

No. 2010. 

1. Bankruptct (t 165*) — Préférences — Chattel Mortgage. 

Whether a chattel mortgage executed by a banknipt to a créditer con- 
stitutes a voidable préférence is mainly, if not entirely, a question of 
law dépendent on the construction and application of Bankr. Aet July 1, 
1898, e. 541, § 60b, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended 
by Act June 25, 1910, c. 412, § 11, 36 Stat. 842 (U. S. Comp. St. Supp. 1911, 
p. 1506), provlding what conveyances shall constltute préférences. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 259, 260, 
266; Dec. Dig. § 165.*] 

2. Bankruptct (§ 166*) — Préférences — Avoidance — Insolvency. 

Where it did not appear that, at the time a bankrupt executed a chat- 
tel mortgage on certain of his assets to a créditer, he was Insolvent, as 
required by Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 (U. S. 
Comp. SL 1901, p. 3445), in order that the mortgage mlght be veld as a 
préférence, and the creditor had no reasonable cause to believe that the 
enforcement of the mortgage would effect a préférence, it was not void- 
able as such. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. |§ 250-253, 255- 
258 ; Dec. Dlg. 1 166.*] 

3. Bankbtjptct (§ 100*) — Peefeeences — Insolvency — Adjudication — 

Res Judicata. 

An adjudication in bankruptcy, though it may be conclusive, as against 
a chattel mortgage créditer of the bankrupt, that the bankrupt was in 
fact insolvent when he executed the mortgage, does not détermine the 
chattel mortgagee's rlght to retaln the security. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 60, 131, 141- 
144; Dec. Dig. § 100.*] 

•For other cases see same topie & 5 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of lUinois. 

Action by Archie T. Black, trustée in bankruptcy of the estate of 
Antonio Marzano, against the Sheppard-Strassheim Company. From 
a decree of the District Court in favor of plaintiff, défendant appeals. 
Reversed, with directions to dismiss. 

The appellee, as trustée in bankruptcy, filed his bill against the ap- 
pelant to recover the value of mortgaged chattels, derived from the 
bankrupt and sold for the benefit of the appellant, under chattel mort- 
gage thereof alleged to be voidable as an unlawf ul préférence in vio- 
lation of the Bankruptcy Acts; and this appeal is from a decree of 
the District Court awarding such recovery, on final hearing of the 
issues and confirmation of a spécial master's report of testimony and 
findings. 

Henry S. Blum and Isadore Wolfsohn, hoth of Chicago, 111., for ap- 
pellant. 

Charles J. Faulkner, Jr., and Walter C. Kirk, both of Chicago, 111., 
for appellee. 

Before BAKER, SEAMAN, and KOHESAAT, Circuit Judges. 

SEAMAN, Circuit Judge. [1] The questions presented by this 
appeal are free from controversy as to the ultimate facts in évidence, 
and the issue, whether the appellant's mortgage in suit constitutes a 
voidable préférence, is mainly, if not entirely, one of law, predicated 
on the terms of the Bankruptcy Act and the amendment of section 
60b thereof (36 Stat. 838, 842) by the Act of June 25, 1910. Thèse are 
the pertinent and controlling facts as established and reported by the 
référée .as spécial master, namely : 

[2] On July 20, 1911, the bankrupt owned a stock of groceries and 
conducted a small grocery business, in a building known as No. 146 
East 117th Street, Chicago; he also occupied, with his wife, an ad- 
jacent building known as No. 148, as a homestead. The title to both 
of thèse pièces of real estate was then held "in the name of Antonio 
Marzano" (the bankrupt), "and Anna Marzano, his wife." The bank- 
rupt was indebted to the appellant in the sum of $251.66, for mer- 
chandise sold on account past due, and when payment was demanded 
he requested an extension of time, with an offer of security in a chat- 
tel mortgage. He thereupon made and delivered to the appellant a 
sworn statement of his "financial condition," in substance showing 
As assets, "merchandise at cost price," $400; store fixtures, $575 
"notes and accounts good," $400; "cash on hand and in bank," $75 
horse, buggy, wagon and harness, $265 ; and the above-mentioned real 
estate (as owned by himself and wife, with No. 148 named as home- 
stead) of the "maricet value" of $3,500. As liabilities owing for mer- 
chandise, $599; mortgage on above real estate, $1,200. As "amount 
of assets over liabilities, $3,416." Believing this statement to be true 
and that the mortgagor was solvent, the appellant accepted and re- 
corded the chattel mortgage in suit, as security for the $251.66. It 
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was executed July 20, 1911, embraces only the above-mentioned mer- 
chandise on hand and store fixtures, and upon foreclosure sale Sep- 
tember 11, 1911, the appellant realized therefrom less than the amount 
of the debt. On September 8, 1911, througti threats of violence and 
intimidation — supposed to proceed from "the so-called 'Black-Hand' 
organization," in no wise attributable to his financial condition — ^the 
bankrupt "and his wife fled, abandoning his store, and no one has 
known or disclosed his présent abode"; and on September 11, 1911, 
a pétition by other creditors was filed for an adjudication of involun- 
tary bankruptcy against him, which alleged that he "owes debts to the 
amount of $1,000" and "is insolvent," and that he "committed an 
act of bankruptcy," in giving the above-mentioned mortgage to the 
appellant, "while insolvent as aforesaid." An adjudication of bank- 
ruptcy ensued October 31st, without personal service of process and 
without joinder of issue. 

Other probative facts (not specified in the report) appear from the 
undisputed testimony of witnesses introduced on behalf of the trus- 
tée, as follows : The business of the bankrupt has long been carried 
on under like conditions, with goods on hand to the amount of $400 
or $500, replenished from day to day by purchases from wholesalers, 
and his sales were sufficient to "turn over about $400 or $500 of 
stock a week." His crédit was good with thèse houses, although some- 
times "slow" in payments ; and this method of business was con- 
ducted without substantial change, both before and after July 20th, 
up to his abandonment of business as above mentioned. 

Testimony does not appear tending to impeach the correctness of 
the statement so made to the appellant on July 20th, with the single 
exception of the valuation there placed upon the real estate. While 
another item of valuation — $400 for "notes and accounts good" — is 
mentioned in the report as "valueless," no testimony appears tending 
to disprove either the existence of such assets or their valuation. In 
référence to the real estate, it appears from the évidence that the 
bankrupt and his wife disposed of both parcels when their flight from 
Chicago was impending — by exchanging them for Wisconsin lànds 
at a nominal valuation of $3,500— and the spécial master thus states 
his déductions as to their value: "Evidence disclosed that the real 
estate has since then been sold for $2,850 on small deferred payments, 
but that its cash valuation was only $2,500" ; that it "was incumbered 
for $1,200"; that "the bankrupt only owned half" thereof; that 
"there was a homestead exemption of $1,000 which attached to one 
of the pièces"; that he "éliminâtes the real estate as having in sub- 
stance no equity for the creditors" ; and that the appellant should not 
hâve "been governed by the valuation put thereon by the bankrupt." 

We are not satisfied that this finding of $2,500 as the value of the 
real estate is either well founded, or in accord with the statutory re- 
quirement of "fair valuation" ; nor do we understand the évidence 
to authorize the conclusion that the bankrupt appeared to hâve no sub- 
stantial equity therein to be appHcable for testiiig his solvency; and, 
in any view thereof, the ownership and use of such real estate, as 
described, would tend to support the claim of bona fides in giving 
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and taking the security in connection with the uncontroverted show- 
ing of Personal property valuation in excess of liabilities. 

The conclusions of the spécial master, confiirmed by the District 
Court, that the mortgage was voidable as a préférence, are involved 
with various récitals of the évidence and findings therefrom in the 
report, but they are stated, in substance, as follows: That "the ques- 
tion of law is found in section 60 (b) as amended in 1910," and "the 
mortgage was such a transfer" as there declared voidable by the 
trustée. That the "bankrupt unquestionably was insolvent as he was 
so adjudged — the involuntary pétition setting up the exécution of 
the mortgage and charging insolvency at the time same was executed, 
* * * the mortgagor not making any objection." And, in référ- 
ence to the further condition provided by the amendment, it is stated, 
after reviewing various facts : (1) That it may be assumed from the 
testimony that the appellant "and its agents were familiar with the 
resuit to be anticipated in the foreclosure of chattel mortgages" ; and 
(2) that "I am therefore satisfîed from the évidence that not only 
was the bankrupt insolvent at the time he gave the mortgage, but that 
Sheppard-Strassheim Company had reason to believe that the enf orce- 
ment of that mortgage by them would produce a condition that would 
give them a préférence over the other creditors, and I so find." 

Whatever may hâve been the view there adopted of the meaning 
of the amendment of section 60b, as mentioned, it appears that its 
requirements were ultimately treated as raising an issue of fact, in a 
limited sensé, for the test of validity, so that the case may be distin- 
guishable, in that respect, from the ruling presented on the appeal 
(No. 2014) in Kenwood Trust & Savings Bank v. Buell, Trustée, 211 
F«d. 638, 128 C, C. A. 142, wherein our opinion is handed down here- 
with. It is unquestionable, however, that our ruling in that case is both 
applicable and controlling upon the présent inquiry, for interprétation 
of the amended provision referred to upon which the single issue of fact 
involved in the foregoing finding must rest. As there interpreted, the 
only "préférence" denounced by the several provisions of the Bank- 
ruptcy Act and amendments thereof is one given by the bankrupt 
when he is in truth insolvent, as defined in section 1 (15) of the act, 
so that the common-law right of* a debtor to give a préférence to one 
or more creditors over other creditors, by payment of or security for 
indebtedness, is otherwise unaffected by such provisions; and the 
amended provision of section 60b, requiring that the person receiving 
a préférence "shall then hâve reasonable cause to believe that the 
enforcement * * * would efifect a préférence" to render it void- 
able, must be read as intending alone the character of préférence in- 
hibited by the Bankruptcy Act. Therefore, without évidence tending 
to charge the beneficiary with notice (actual or constructive) that the 
bankrupt was insolvent when the security was given, the statute does 
not authorize a finding of invalidity, although it must necessarily hâve 
been understood as preferential over other creditors in the gênerai or 
common-law sensé of that term. 

We are of opinion, accordingly, that error is well assigned upon 
the above-mentioned rulings against the appellant; that the issue of 



O. W. KERK CO. V. COBRY 647 

fact arising under the statute, as above defined, is neither recognized 
in the finding, nor determined in conformity with the uncontroverted 
facts in évidence. As appears from the foregoing récital of facts, 
the statement of the amount and valuation of personal assets on hand, 
and of the entire indebtedness of the bankrupt, when the mortgage 
was made, is net only unimpeached, but the testimony tends strongly 
in support of its verity. It is conceded by the réport, as "fair to as- 
sume that the bankrupt got together ail the money he could before 
running away," and that "it is possible he may hâve carried some of 
his goods away with him, but as to how much it is impossible to say" ; 
and the testimony proves that he was constantly purchasing goods on 
crédit during the ensuing two months. Thus the appearance of Per- 
sonal assets amounting to $1,715 to satisfy debts aggregating $599, 
in the business carried on as described, may well hâve satisfied the 
appellant that he was not insolvent, and authorizes a finding in his 
favor upon the issue, irrespective of the value of the equity in the real 
estate above mentioned. 

[3] In support of the decree, counsel for appellee contends that 
the adjudication of bankruptcy is conclusive upon the appellant in 
the présent issue, because the pétition therefor alleged insolvency of 
the bankrupt at the tirne the mortgage was given; and this view of 
its effect appears to hâve been entertained by the spécial master, as 
indicated in his report. The ruling of this court in the case of In 
re American Brewing Co., 112 Fed. 752, 756, 50 C. C. A. 517, is re- 
Hed upon for such contention ; but the issue in the case at bar (as 
above defined) is distinguishable from the issue described in that opin- 
ion, and the question whether the doctrine thereof can be upheld when 
like issue arises for review does not "require solution. We believe it 
to be free from doubt that the statutory issue upon the right of the 
appellant to retain his security was neither presented by the pétition 
for adjudication of bankruptcy, nor adjudicated thereunder, and that 
it was not res adjudicata of such right, however conclusive may hâve 
been its effect upon the separate question of insolvency in fact. Hus- 
sey V. Richardson-Roberts Dry Goods Co., 148 Fed. 598, 602, 78 C. 
C. A. 370. 

The decree of the District Court is reversed, with direction to dis- 
miss the bill for want of equity. 



O. W. KERR CO. V. CORRT. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1?14.) 

No. 2024. 

1. Appeal and Ereoe (§ 1170*)— Review — Préjudice. 

A reversai on a writ of error will not l)e granted, where the errors com- 
plained of do not injurioualy affect tbe substantial rights of the parties. 

[Ed. Note. — For olher cases, see Appeal and Error, Cent. Dig. §§ 403^, 
4066, 4075, 4098, 4101, 4454, 4540-4545 ; Dec. Dig. § 1170.*] 

*FoT other cases see same topic & i nxtmbbb in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Beokers (§ 82*) — Action for Compensation — Complaint — Amendment. 

Where plaintilï sued on a contract to obtain a purchaser for a tract of 
land on which défendant had an option, the purchaser to agrée to give de- 
fendant an option to repurehase the land at an advance of not to exceed 
$50,000 over what tlie purchaser may hâve invested in the land, plaintiffl 
to receive a sum equal to the différence between $50,000 and the sum tha 
purchaser would agrée to reconvey for, and that plalntifC obtained a pur- 
chaser, who agreed to resell to défendant for an advance of $37,500, 
whereby défendant became indebted to plaintifC for $12,500, the court prop- 
erly permitted plaintifC to amend at the openlng of the trial by inserting 
a clause that défendant by its contract wlth plaintiff, which was not in 
writing, had agreed to pay to plaintiff, in addition to the sum ascertained 
as above alleged, $5,000 in any event, whereby défendant became liable to 
plaintifC for $17,500. 

[Ed. Kote. — For other. cases, see Brokers, Cent. Dig. §§ 101-103; Dec 
Dig. § 82.*] 

8. Teial (§ 64*) — Oedeb or Proof — Subrebuttal. 

Evidence to support one of defendant's witnesses, which was properly a 
part of defendant's case, was properly excluded when oiïered in sur- 
rebuttal. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 154, 155 ; Dec. Dig. 
§ 64.*] 

4. Beokebs (§ 85*) — Action for Compensation — Mateeialitt of Evidence. 

In a broker's action to recover compensation for obtainiug a purchaser 
for an option on a tract of land, évidence concerning the nature of de- 
fendant's dealings with the parties from whom it expected to obtain the 
land was properly excluded as immaterial to the issue. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. §§ 106-115; Dec. 
Dig. § 85.*] 

In Error to the District Court of the United States for the Western 
District of Wisconsin. 

Action by James P. Corry against the O. W. Kerr Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

PlaintifC in error, termed "défendant" herein, a corporation organized and 
existing under the laws of the state of Minnesota, claiming to hâve an option 
to purchase a large tract of land, approximately 150,000 acres, situate in the 
province of Saskatchewan, Canada, applied to défendant in error, herein desig- 
nated as "plaintiff," to procure a purchaser for said tract of land upon cer- 
tain terms set out in the complaint; one of the conditions being that such 
purchaser should agrée to give to défendant an option to repurehase the same 
at an advance of not to exceed $50,000 over what such purchaser may hâve 
invested in said lands within the life of the original contract. In case the 
purchaser was secured, défendant agreed to pay to plaintiff a sum of money 
equal to the dlfCerence between $50,000 and the sum the purchaser would 
agrée to reconvey for. A purchaser was secured by plaintiff, who agreed to 
resell to défendant for the sum of $37,500, whereby, it is alleged in the original 
proceedlng, défendant became liable to pay plaintiff the diff'erence of $12,500, 
for which he brought suit in the circuit court of Dane county, state of Wis- 
consin. The cause was removed to the United States Circuit Court for the 
Western District of Wisconsin. Thereafter, and at the opening of the trial, 
plaintiff obtained leave to and did aniend hls complaint by inserting a clause 
to the effect that défendant, in its contract for the securing of a purchaser by 
him above set out, which was not redueed to writing, had proniised and agreed 
to pay to plaintiff, in addition to the sum ascertained as above stated, the smn 
of $5,000 in any event, whereby, the amended complaint charges, the défend- 
ant became liable to pay to plaintiff the sum of $17,500. Défendant by an- 
swer denied the material allégations of the complaint. On the trial the court 

•For other cases see same topio & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ruled out the item of $12,500. Whereupon the jury rendered a rerdict agalnst 
défendant In favor of plaintlfC for Ç5,000, upon which verdict the court en- 
tered judginent. Ttiis cause is now before us on writ of error to reverse sucli 
judginent 

Errors assigned are : (1) Ttiat the court erred in permlttlng the complalnt 
to be amended ; (2) that the court erred in overruling defendant's objections 
to certain questions put by plaintiff's attorney to defendant's witness Owen 
on cross-examination ; (3) that the court erred in sustalning plaintiff's objec- 
tions to questions put by défendant to its own witness Owen on redirect ex- 
amination ; (4) that the court erred In sustaining plaintiff's objections to ques- 
tions put by défendant to Its own witness Kerr on direct and on surrebuttal 
examination ; (5) that the court erred in overruling defendant's objections to 
the argument of plaintiff's counsel ; (6) that prejudicial error occurred In cer- 
tain questions put by plaintiff's counsel to plaintiff hlmself and to plaintiff's 
witness Currler on their direct examination; (7) that prejudicial error oc- 
curred in the asking of several questions put by plaintiff's counsel to defend- 
ant's witness Owen on cfoss-examination. 

Objection was made and sustalned to each of thèse last-named questions re- 
clted under division 7, except one, to which no answer was given. Further 
facts are stated in the opinion. 

John B. Sanborn and Chauncey E. Blake, both of Madison, Wïs., 
and W. A. Koon, of Minneapolis, Minn., for plaintiff in error. 

Samuel T. Swansen, of Madison, Wis., Paul D. Carpenter, of Mil- 
waukee, Wis., and T. C. Richmond and R. W. Jackson, both of Madi- 
son, Wis., for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
For plaintiff it is contended that no prejudicial error appears among 
those assigned. 

In Miller & Co. v. Wilkins, decided by this court in October, 1913, 
209 Fed. 582, we held that reversai will not be granted where errors 
complained of do not injuriously affect the substantial rights of par- 
ties. 

In Press Pub. Co. v. Monteith, 180 Fed. 356-362, 103 C. C. A. 502, 
508, the United States Circuit Court of Appeals for the Second Circuit 
States the rule as f ollows, viz. : 

"The more ratlonal and enllghtened view is that In order to Justify a re- 
versai the court must be able to conclude that the error is so substantial as to 
affect injuriously the appellant's rights. Préjudice must be perceived, not pre- 
sumed or imagined." 

To the same effect are Security Trust Co. v. Robb, 142 Fed. 78-84, 
71 C. C. A. 302, and Barlow v. Poster, 149 Wis. 613-627,136 N. W. 
822. 

[2-4] It will be observed that no error is assigned to the effect that 
the verdict and judgment were contrary to the évidence. For ail that 
appears in the assignaient, the plaintiff may hâve sustained his com- 
plaint by an overwhelming prépondérance of the évidence, even con- 
ceding the alleged vice of the errors assigned. There is no merit in 
the claim that it was error to permit the amendment. The rule in that 
respect is too well settled to require discussion. While the record 
seems to suggest some ulterior purpose on the part of plaintiff in per- 
sisting in asking the questions to which objections were made and sus- 
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tained, we are of the opinion that there was nothinj^ in those questions 
calculated to or that did préjudice the minds of the jurors against de- 
fendant. Nor can we say that the portions of the argument of plain- 
tiflf's counsel objected to by défendant were of such character and per- 
suasiveness that the jury were likely to be misled thereby. There 
was nothing in the case appealing to the passion of the jurors, nor were 
the remarks, although of doubtful propriety, of such a nature as to 
warp the judgment of the 12 men. The same may be said of the ques- 
tions permitted to be answered over objection of défendant. While 
the form may hâve been objectionable, the substance w^s neither mis- 
leading nor foreign to the matter involved. With référence to the er- 
rors assigned upon the action of the court in sustaining the objections 
to the questions put by défendant to its own witnesS Kerr, on surrebut- 
tal, it appears that objection was made to the question asked on the 
ground that he was called to corroborate Owen after plaintiff had tak- 
en the évidence of one Currier to impeach the testimony of Owen as 
to the agreement to pay the $5,000 commission in any case. This évi- 
dence was a part of the defendant's case and was not improperly ex- 
cluded in rebuttal. The attempt to prove by the same witness thè na- 
ture of the deahngs which défendant had with the parties f rom whom 
it expected to obtain the land in question was, we think, properly ex- 
cluded, as not bearing upon the matter at issue. But whether properly 
excluded or not, we are unable to see that such action of the court 
served to préjudice defendant's case. It was ofïered to offset some 
testimony brought out on the cross-examination of Owen, vice prési- 
dent of défendant company, without objection, which in itself was not 
material. 

Without going further into détails as to whether there was error on 
the part of the court in overruling certain objections and sustaining 
others, it is sufficient to say that we find nothing in the record in its 
présent state to satisfy us that what was done by court and counsel 
was calculated to or did aiïect the substantial rights of the défendant. 
The présent case comes within the terms of the décisions above quoted. 

We are unable to conclude that the record discloses errors so sub- 
stantial as to afïect injuriously the defendant's rights, and the judg- 
ment of the District Court is therefore affirmed. 



CROWN CORK & SEAL CO. OF BALTIMORE CITY v. AMERICAN CORK 
SPECIALTY CO. et al. SAME v. BROOKLYN BOTTLE STOPPER CO. 
et al. SAME v. JOHNSON. 

(Circuit Court of Appeals, Second Circuit January 13, 1914.) 

Nos. 34r-36, 173, 174. 

1. Patents (| 328*) — Infringement — Bottlk Closxjres. 

The Painter patent. No. 792,284, for a method of manufacturing bottle 
closures, claim 1, requires the combined métal cap, cork disk, and bindlng 
médium which constitute the closure to be under pressure at least a part 
of the time durlng which heat is being applied to fuse the binder. The 

*Far other cases see some topie & ! numbss in Dec. & Ara. Dlgs. It07 to date. & Rep'r Indexes 
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Palnter patent, No. 887,838, for a machine for carrylng ont such method, 
also applles pressure while the blnder is belng fused. As so construed, 
both patents held not Infringed. 

2. Patents (§ 328*) — Validity and Infbingembnt — Bottle Closures. 

Tlie Wheeler patent, No. 887,883, for apparatus for manufacture ot bot- 
tle closures, held valld and Infringed. 

3. Patents (§ 326*) — Suit fob Infbingembnt — Pboceeding tor Contempt fob 

Violation of Injunctiok. 

Wliere, after the grantlng of an injunction against the use of an Infrlng- 
Ing machine, defendant's machine Is reorganized, It is the better practlce 
not to deal with the question of infrlngement by the new machine on mo- 
tion to punish for contempt, unless the change made was merely colora- 
ble, but to leave the patentée to an application to enjoin its use. 

[Ed. Note.— For ofher cases, see Patents, Cent. Dig. §§ 613-619; Dec. 
Dlg. § 326.*] 

Appeals from the District Court of the United States for the Eastern 
District of New York. 

Thèse causes corne hère upon appeal to review decrees of the District Court, 
Eastern District of New York, holding certain clalms of three patents to be 
valid and infringed by défendants. The patents in question are No. 792,284, 
granted June 13, 1905, to eomplalnant as assignée of William Palnter, for 
method of manufacturing bottle closures; No. 887,838, granted May 19, 1908, 
to eomplalnant as assignée of Palnter for a machine for making closures for 
bottles ; and No. 887,883, gi-anted May 19, 1908, to eomplalnant as assignée 
of W. H. Wheeler, for apparatus for the manufacture of bottle closures. Thèse 
three patents relate to the manufacture of that type of bottle seal which is 
novv widely Unown under the name "crown cork." 

At the same tlmé there were argued appeals from orders made in the flrst 
two causes, subséquent to Interloeutory decrees, holding défendants In con- 
tempt for disobedience of the injunctions contained in such decrees. 

The several opinions of Judge Chatfleld, who sat in the District Court, wlll 
be found in 190 Fed. 323, 201 Fed. 344, and 206 Fed. 473. In thèse opinions 
will be found a very full statement of the facts, with excerpts from the spéci- 
fications of the patent and a récital of the sevéral claims involved, ail of which 
need not be repeated hère. 

Livingston Gifford and Robert B. Killgore, both of New York City, 
for appellants. 

James Q. Rice, of New York City, and Robert H. Parkinson, of 
Chicago, m., for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
pecuHar seal for bottles containing gas-impregnated liquids, which has 
commended itself to the trade and has gone into gênerai use, antedated 
thèse patents. The combination of a métal cap with corrugated flange 
to grip the bottle top, a cork lining or disk, and a fusible binder was 
covered by earlie'r patents and had for long been used by eomplalnant. 
The validity of thèse earlier patents had been sustained. In producing 
this structure diificulties were encountered and defects in the product 
resulted. The patents in suit were devised to overcome thèse difïîcul- 
ties and to eliminate thèse defects,. which difficulties and defects are 
fully referred to in the several spécifications. 

'For other cases see same topic & S nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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[1] In the first patent (792,284) claim 1 sets forth the process de- 
scribed and patented as f ollows : 

"1. In the manufacture of gas-tight bottle-closures composed In part of 
métal, the method or procesB which eonsists, flrst, In interposlng a sultable 
fusible protectlng and bindlng médium between the pacliing or sealing gaslset 
and the coïncident surfaces of the métal co-operattng therewlth; secondly, 
heatlng the métal, the gasket, and the bindlng médium for properly fusing the 
latter, and in the meantime subjectlng the whole to appropria te pressure; 
and thlrdly, cooling the métal and avoidtng injury to the gaslîet from undue 
heating and hardening the flnished médium while maintaining said appropriais 
pressure, substantially as and for the purpose specified." 

With regard to this claim two contentions are madc by défendants : 

A. That it must be confined to artificial cooling. The claim does 
not so State, nor do the spécifications require such a limitation to be 
read into it. The text and the drawings do show air-jets for artificial- 
ly cooling, but the patentée also states that : 

"If the raceway was long enough (and there were no air-Jets) the caps and 
blocks could be moved along (as others entered) and so kept under pressure 
until sufflcient tlme had elapsed for the prevailing température of an average 
factory to asslst in cooling of the cap and disk and hardening the fused mé- 
dium. It will, however, be obvions that with the variable température of a 
room, as well as of the variations In exterior normal température, there would 
be corresponding variations In tlme required for perfecting the opération and 
also that with the long raceway suggested a large number of press-blocks would 
be required." 

B. That the combined métal cap, cork disk, and binding médium 
are to be under pressure while the beat is fusing the binder. The claim 
expressly so states, for it says the second stage of the process eonsists 
of heating métal, cork and binder (for the purpose of fusing the latter) 
and that "meantime" the whole combination is under pressure. In 
the spécification the patentée states that he deems it préférable to hâve 
the pressure slightly précède the heating, adding that in the second 
stage it is "immaterial whether or not the heating and compression be 
initially simultaneous" ; this statement cannot be f airly construed as 
indicating that compression during the entire heating period (or second 
stage) is to be wholly dispensed with. It does not warrant a construc- 
tion of the claim which will eliminate the word "meantime," which, it 
must be assumed, was put in the claim as a qualification of its terms. 
Nor do we find any authority for thus reconstructing the claim in the 
other passage in the spécifications where the patentée, referring to his 
whole process in ail its stages, describes it as "maintaining the parts 
under pressure while heated and until they are cooled." 

Defendant's machine does not apply any pressure until after the 
combined métal, cork and binder hâve left the heating part of the ma- 
chine and, in our opinion, does not inf ringe claim 1 of this patent. 

As to the Second Patent. 

This also we think is limited to pressure while the binder is fusing. 
The spécifications refer to the process patent (No. 792,284) by its ap- 
plication number, 110,535, and state that the machine is devised for 
the manufacture of closures "in harmony with my said novel method." 
The description indicates that the "presser blocks" put the closures un- 
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der pressure before the heating begins and that pressure is continued 
until cooling ends (i. e., cooling sufficient to set the binder). At page 
3 of the spécifications the patentée says the heating apparatus may be 
widely varied and electricity, steam, or combustion used, but, "how- 
ever heated," the organization of the machine "must appropriately heat 
the caps on the loaded presser blocks during their progressive move- 
ment," which includes their passage through the heating zone. While 
passing through there, they are under pressure — "the binding médium 
and packing (being) more or less heavily compressed because of the 
firm mechanical union of cap and presser block." 

Since défendants do not press during heating — do not heat the caps 
when on loaded presser blocks — they do not inf ringe this patent. 

The Third or Wheeler Patent. 

[2]' The organization of the first two patents, was directed towards 
securing a better and smoother union of cork and métal through the 
binder, by applying pressure during the fusion process. The theory 
was that in that way (continued pressure) a defect known as "puffing" 
was overcome. This did not always happen. Wheeler pointed out 
that pressure during heating trapped air, moisture, or gases resulting 
from the fusion of the binder and really prevented perfect union. He 
therefore departed radically from the two patents above discussed by 
leaving the cork unpressed during the heating period, so that air, gas, 
etc., could escape, and applying pressure only when the heating zone 
was passed. This js just what defendant's organization accomplishes, 
and we are satisfied that it infringes this patent. 

The decrees should be reversed as to the first two patents, and af- 
firmed as to the third patent, with a modification hereinafter noted. 

[3] After entry of decrees and issuance of injunction, défendants 
reorganized their machines, making the following change: In ail the 
preceding patents, and generally in the prier art, the caps, corks, and 
binder were assembled before the heating and fusing process began. 
As reorganized only the caps and binder are thus assembled. Thèse 
are heated and the binder fused, and after the cap, with fused binder, 
has passed the heating zone, the cork is driven down into it and held 
under pressure. 

Complainant moved to attach for contempt because of the use of this 
reorganized machine. It has been the practice in this circuit (Bonsak 
Machine Co. v. National Cigarette Co. [C. C] 64 Fed. 858) not to deal 
with modifications of a machine held to be an infringement, on mo- 
tions to punish for contempt, unless the change was plainly a mère 
colorable équivalent; if the change was substantial, fairly arguable as 
to its being covered by the patent, it has been the practice to leave the 
patentée to an application to enjoin its use. That practice is a whole- 
some one, because an injunction covering the new machine is appeal- 
able at once, and can be promptly considered by the Circuit Court of 
Appeals. But there is no such summary appeal from an order holding 
a party in contempt, and in view of récent décisions of the Suprême 
Court it is not certain that the convenient practice, formerly followed 
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in this circuit, of reviewing such order by writ o£ error, is still avail- 
able 

Complainant moves to dismiss thèse two appeals from the contempt 
orders. We do not find it necessary to décide this point now. We are 
satisfied that the District Judge should hâve left the question whether 
the changed device infringes to be settled upon an application for in- 
junction, presumably in a new suit. To accomphsh this resuit the de- 
crees should be amended by inserting a clause which describes the in- 
fringmg machines covered by said decrees as machines in which the 
combination of métal, cork, and binder is assembled before the pro- 
cesses of heating, fusing, pressing, and cooling begin. 

Whether or not the patents are broad enough also to cover a ma- 
chine operating as does the one now used by défendant may be deter- 
mined in another suit which raises that question. This disposition of 
the main appeal makes it unnecessary to grant spécial relief under the 
contempt orders, the appeals from which are pro forma disraissed. 

No costs to either side of this appeal. 



WRIGHT CO. V. HERRING-CURTISS CO. et al. 

(Circuit Court of Appeals, Second Circuit. Jamiary 13, 1914.) 

No. 78. 

1. Patents (§ 328*) — VALiDnr and Infeingement — Fi^ying Machine. 

The Wright patent, No. 821,393, for a flying machine, is valid, covers an 
invention of a pioneer character, and is entltled to a libéral construction ; 
also Jield infringed. 

2. Patents (§ 235*) — Inpkinqement — Machine. 

A machine that infringes part of the time is an infrlngement, although 
it may at other times be se opevated as not to Infringe. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 371; Dec. Dig. § 
235.*] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by the Wright Company against the Herring-Curtiss 
Company and Glenn H. Curtiss. Decree for complainant, and défend- 
ants appeal. Affirmed. 

For opinion below, see 204 Fed. 597. 

This cause cornes hère upon appeal from an interlocutory decree of 
the District Court, Western District of New York, upholding the valid- 
ity of a patent and finding infrlngement thereof bv défendants. The 
patent is No. 821,393, issued May 22, 1906, to Ôrville and Wilbur 
Wright for a flying machine. The claims in controversy are Nos. 3, 
7, 14, and 15. 

E. R. Newell and J. Edgar Bull, both of New York City, for appel- 
lants. 

H. A. Toulmin, of Dayton, Ohio, and F. P. Fish, of New York City, 
for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

•For other cases see sama topic & i kumbbb in Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexe» 
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PER CURTAM. [1] The questions presented in this case hâve al- 
ready been fully discussed. In the case at bar Judge Hazel wrote an 
opinion, upon granting preliminary injunction, which will be found in 
177 Fed. 257. Upon appeal from that décision this court filed a brief 
mémorandum. 180 Fed. 111, 103 C. C. A. 31. Subsequently in a suit 
by the same complainant against a différent infringer Judge Hand 
elaborately discussed the questions. Wright v. Paulhan (C. C.) 177 
P'ed. 261. The opinion of Judge Hazel at final hearing, now hère for 
review, will be found in 204 Fed. 597. As we are in full accord with 
the reasoning by which he (and Judge Hand) reached the conclusions 
that the patent in suit is a valid one, that the patentées may fairly be 
considered pioneers in the practical art of flying with heavier-than-air 
machines, and that the claims should hâve a libéral interprétation, it 
seems unnecessary to add anything to what has been already written. 
That the third claim, when liberally construed, has been infringed, 
seems too plain for argument. 

[2] As to the other claims, in which the vertical rear rudder is an 
élément, We are satisfied from the testimony, as was the court below, 
that during some parts of their flight dëf endant's machines use the rud- 
der synchronously with the wings, so that by their joint action lost 
balance may be restored, or a threatened loss of balance be averted. 
Such use of the rudder constitutes infringement, and a machine that 
infringes part of the time is an infringement, although it may at other 
times be so operated as not to infringe. 

Touching the question of the sufficiency of notice as a basis for dam- 
ages and profits, under section 4900, U. S. Rev. Stat. (U. S. Comp. St. 
1901, p. 3388), we are of the opinion that the notice to Glenn H. Curtiss 
was sufiScient, not only for himself, but also to charge the corporation, 
which he thereafter organized to exploit his machine and of which he 
was an officer. 

The decree is affirmed, with costs. 



CONLEY V. THOMAS. 

{Circuit Court of Appeals, Third Circuit January 29, 1914. Rehearlng De- 

nied March 17, 1914.) 

No. 1791. 

Patents (§ 328*) — Validitt and Infringement — Guide for Punching Peess. 
The Conley & Conley patent, No. 701,544, for a guide for punching press- 
es, heU valid, but not infringed, on the ground that défendant'» device 
follows the prier art. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by Thomas Conley against George P. Thomas. De- 
cree for défendant, and complainant appeals. Affirmed. 

For opinion below, see 204 Fed. 93. 



•For oUier cases see same topio & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Connolly Bros., of Washington, D. C. (Thomas A. Connolly and 
Joseph B. Connolly, both of Washington, D. C, of counsel), for ap- 
pellant. 

Christy & Christy, of Pittsburgh, Pa., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. Three reported cases in this 
circuit hâve already considered the patent in suit — No. 701,544, issued 
in June, 1902, to Conley & Conley for improvements in guides for 
punching presses — and in ail of them the validity of the patent has 
been upheld. Judge Cross decided the first case in 1909 (Conley v. 
King Bridge Co. [C. C] 175 Fed. 79) and sustained the patent, al- 
though in view of the prior art he f elt obliged to restrict the invention 
to the particular construction shown and claimed (175 Fed. 84). On 
appeal this court (187 Fed. 137, 109 C. C. A. 412) agreed that the pat- 
ent was valid, but held it to hâve been restricted too narrowly, regard- 
ing it as entitled to protection to the fuU extent of the disclosure (187 
Fed. 140, 109 C. C. A. 412). 

In. the case nowr before us Judge Young has also sustained the patent 
(Conley v. Thomas [D. C] 204 Fed. 93), although numerous référ- 
ences were before him that were not before either of the courts that 
decided the earlier controversy. Upon the question of validity we shall 
only say that the additional références hâve not persuaded us that our 
former décision should be changed. We still believe the patent to be 
valid, and may therefore turn at once to the question of infringement. 

Hère also Judge Young's opinion relieves us from the need of 
discussing the subject at large. We agrée with him that the spacing 
tables that were in the prior art — whether before the court in the for- 
mer case, or now referred to for the first time — may properly be con- 
sidered ; for, if thèse tables were so différent from the Conley inven- 
tion as to offer no obstacle to the patent, it is clear that the patent can- 
not now prevent the public from using them. If thèse tables did antic- 
ipate the invention, the patent in suit would of course be invalid, and 
therefore (since we uphold the patent) the question now before us may 
properly be put in this form: Does the Thomas table follow the prier 
art, or does it substantially copy the Conley device? We think the 
correct answer has been given by the District Court, namely, that 
Thomas has followed the prior art, and therefore does not infringe. 
We admit that the question is close, but we see no escape from the con- 
clusion. The rival machines do resemble each other in several par- 
ticulars, but each of them also resembles the prior art, so that the case 
is not f ree from perplexity. But we hâve come to the conclusion that 
each machine is entitled to a place in the art. 

The judgment is affirmed. 
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GENERAL ELECTEIC CO. T. CITY OF DUNKIRK et al. 

(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

No. 124. 

Patents (§ 328*) — Validitt and Infbingement — Steam Turbine. 

The Emmet patent, No. 924,546, for improvements in steam turbines, 
held not anticipated, valid, and infringed. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Western District of New York, granting injunction and ac- 
counting in a suit for infringement of a patent. The patent is num- 
ber 924,546 issued June 8, 1909, to W. L. R. Emmet for improvements 
in turbines. The opinion of Judge Hazel which very fully sets forth 
the facts will be found in 211 Fed. 658. 

Thomas F. Sheridan and George L. Wilkinson, both of Chicago, 
111. (Edwards, Sager & Wooster, of New York City, and Sheridan, 
Wilkinson & Scott, of Chicago, 111., on the brief), for appellants. 

Dyer, Dyer & Taylor, of New York City (Richard N. Dyer and John 
Robert Taylor, both of New York City, of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The spécifications very simply and 
clearly describe the mechanical change which the patentée made in the 
structure which he undertook to improve. For a covering ring, com- 
posed of a single intégral pièce of métal, shrunk on and fastened in 
place by screws attaching it to the buckets, he substituted a ring made 
in sections and fastened to the buckets by tenons eut out af the solid 
métal of each bucket and nveted over through holes in the ring. If 
the spécifications were to be taken as disclosing the whole situation, 
the conclusion would follow that the mère substitution of a riveted 
tenon for a screw was such an elementary mechanical device that it 
involved no patentable invention to make the change. But the testi- 
raony throws a flood of light upon the situation which confronted Em- 
met, and, as it seems to us persuades convmcingly to a différent con- 
clusion. The rotors in thèse turbines revolve at enormous speed — 6 to 
8 miles a minute at the penphery. The centrifugal stresses and other 
torsional — ^so-called cyclonic — stresses presented a problem, for the 
solution of which the mère fact that steam propellers had rings riveted 
to their blades would, by no means, be a sufficient suggestion. The 
best eflfort to meet the problem, before Emmet entered the field, was 
a continuous shrunk on ring. Jts contmuity was the feature w'hich 
commended it ; the screws which fastened it to the blades, or to a f ew 
of them — every tenth blade usually — added little to its rigidity. It was 
unsuccessful ; in the démonstration and expérimental machines in- 
volvmg the other improvements which Curtis brought into the art, it 
was an élément of unsaf ety. How should that difficulty be eliminated ? 
No one can read the testimony of the various engineers who were en- 

*For cther cases see same toplc & § numbek In Dec. & Am. Digs, 1907 to date. & Rep'r Indexes 
211 F.— 42 
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gaged in the effort to make the Curtis type of machine a success, with- 
ont realizing that the answer to this question was not apparent to the 
man "skilled in the art," however familiar he might be with the vari- 
ons ordinary mechanical devices for attaching a ring to spokes. The 
answers suggested were — make the ring stronger, make it heavier, 
make it — as Junggren suggested — of a better grade of steel, make it 
without a welded joint. Evidently ail were so impressed with the 
necessity of sticking to the continuons ring, with the resisting power 
which its integrity possessed, that it was manifestly a new departure 
to eut it apart, to make it lighter, and to impose it as an additional 
load on the buckets, instead of trying to relieve the buckets by making 
it carry itself. The évidence clearly indicates to us that it was a 
meritorious invention. 

We fully concur with Judge Hazel, and do not think it necessary 
to add anything to his discussion of the other points in the case. 

I vote to affirm. 

Decree affirmed, with costs. 



GENERAL ELECTRIC CO. v. CITY OF DTJNKIRK et al. 
(District Court, W. D. New York. June 11, 1913.) 

1. Patents (§ 27*) — Invention — Adapting Old Device to New Use. 

Under tlie patent law the inventive faculty résides In the réduction of 
an idea to practice as distinguished from merely making mechanical al- 
térations, and vvhenever an old device is put to a new use, and such use 
produces a new resuit, a question of fact arises as to whether such adap- 
tation vvould occur to a person of ordinary mechanical skill. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 31, 32 ; Dec. Dig. 
§ 27.» 

Réduction of Invention to practlcal use or opération as afCectlng patenta- 
bility, see note to Excelsior Supply Co. v. Weed Chain Tire Grip Oo., 113 
C. C. A. 7.] 

2. Patents (§ 160*) — Invention — Drawings as Evidence. 

Invention is not to be ascertalned from the drawings of a patent alone. 
[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 234, 235; Dec. 
Dig. § 160.*] 

3. Patents (§ 36*) — Invention — Evidence. 

In a patent suit, doubts as to invention may be overcome by the at- 
titude of défendant in the patent office in claiming invention for his struc- 
ture and declaring interférence with the patent in suit. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 40; Dec. Dig. 
§ 36.*] 

4. Patents (§ 328*) — Validitt and Infeinsement — Stbam Turbine. 

The Emmet patent, No. 924,546, for a steam turbine, relating specially 
to a sectional covering for the vanes of an axial-flow turbine secured to 
the outer ends of the vanes by tenons made intégral therewith, was not 
anticipated, discloses invention, and is valid ; also Jield inf ringed. 

In Equity. Suit by the General Electric Company against the City 
of Dunkirk and the Board of Water Commissioners of the City of 
Dunkirk. On final hearing, Decree for complainant 

Affirmed 211 Fed. 657, 128 C. C. A. 575. 

•For other cases see eame toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Dyer, Dyer & Taylor, of New York City (Richard N. Dyer and 
John Robert Taylor, both of New York City, of counsel), for com- 
plainant. 

Sheridan, Wilkinson, Scott & Richmond, of Chicago, 111., and Ed- 
wards, Sager & Wooster, of New York City (Thomas F. Sheridan and 
George L. Wilkinson, both of Chicago, III., of counsel), for défend- 
ants. 

HAZEL, District Judge. The patent in suit, No. 924,546, granted 
June 8, 1909, to William L- R. Emmet, assignor to complainant cor- 
poration, relates to an improvement in the construction of steam tur- 
bines, and is especially adapted to the utilization of steam for driving 
dynamo electric machinery at a high rate of velocity. In its opéra- 
tion, as is commonly known, the turbine is différent from the recipro- 
cating engine, in that it has revolving disks, or wheels, or a drum sur- 
rounded by a plurality of vanes or buckets uniformly spaced side by 
side, or one succeeding another, forming a passage through which the 
steam flows parallel to the shaft. 

A detailed discussion of the steam turbine and its bearing upon the 
use of modem high-power machinery, and of the existing différences 
between the impulse and reaction types of turbines — the latter the dis- 
covery of Mr. Parsons of England, the former of Mr. De Laval of 
Sweden — is not necessary to a décision of this controversy. Those 
interested in the subject are referred to the exhaustive and compre- 
hensive opinion of Circuit Judge Buffington in International Curtis 
Marine Turbine Co. et al. v. Wm. Cramp & Sons Ship & Engine Bldg. 
Co., 202 Fed. 932, 121 C. C. A. 290. It is sufficient hère to state that 
the reaction and impulse types of turbines are alike in appearance, al- 
though they differ somewhat in the principle of opération. In the re- 
action type, Parsons utilized a multiplicity of sets of rotating and sta- 
tionary vanes, buckets, or blades around the rotor, through which the 
steam flowed from one side to the other, with the resuit that the beat 
energy produced a slower rotation ; while in the impulse type. De Lav- 
al used a single wheel or rotor with one set of vanes, thereby achieving 
a higher rate of speed. Subsequently Curtis, an American inventer, 
who retained in his construction the Parsons' feature of rotary and 
stationary vanes, operating them on the De Laval principle, was given 
letters patent for improving both types of turbines. The Emmet im- 
provement in suit is usable with thèse various types of turbines. The 
spécification states generally : 

"Elastic fluid turbines, as commonly constructed, are provided with one or 
more sets of rotary vanes or buckets arranged on the perlphery of a wheel 
or cylinder, and between the rotary vanes, when more than one set is used, 
are other vanes or buckets which receive the motive fluid from one set of mov ■ 
ing vanes, and direct it into a second set, this action being repeated for each 
set of nioving and stationary vanes. The vanes or buckets of the movlng 
élément may be eut from the solid stock, or may be made détachable; in el- 
ther event it Is désirable to provide means for covering or closlng in the ends 
of the buckets in order to form fluid passages of deflnite and predetermined 
cross-sectional area and to reduce losses by leakage. The same closing in of 
the ends is désirable on the stationary vanes or buckets and for the same rea- 
sons." 
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And in recognizing that prior to his improvement, to prevent the es- 
cape of steam, turbines had cover strips fastened to the ends of the 
vanes on the rotor, the patentée states : 

"Prevlous to my invention ail turbines of the above-described class witb 
which I am famlliar were provided with covers made of continuons steel rings 
shrunk or pressed on over the ends of the vanes of the revolving élément, and 
retained in place by screws. Such a cover Is expensive and inconvénient to 
machine, and with the speeds ordinarily used the strain on the holding de- 
vices due to centrifugal action is excessive. Owing to the construction of the 
parts it Is often not practicable to make each one of thèse attachments strong, 
and consequently the cover is liable to be a source of danger and a limita- 
tion upon the safe design of a machine." 

It was known long bef ore the Emmet invention in suit that the vanes 
were hable to injury from the vibrations of the rotor, owing to the 
tremendous speed and resulting strains. Parsons, appreciating this, 
as hereinafter more particularly specified, provided for holding the 
vanes firm, a blade tie, which the complainant, however, claims did 
not succeed in performing the functions of the Emmet cover strip. 
To insure a clear understanding of the invention involved Figs. 1 
and 4 of the drawings of the patent in suit are herewith reproduced : 




It will be observed that the cover plate is divided into sections and 
positioned over the vanes or buckets, which are intégral with the base 
of the wheel blank, though they may be détachable; that the steam 
flows through the spaces between the vanes ; that at the ends of the 
vanes there are tenons having two flat surfaces and two curved surfac- 
es, formed integrally with the vanes to fit apertures in the cover sec- 
tions ; and that each section has straight ends notched to receive half 
a tenon or projection. The claims in controversy are as follows : 
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"3. In a turbine, the eombinatlon of a plurallty of vanes, a sectional cov- 
ering for the ends of the vanes, each section being provided with a plurality 
of oijeuings registering with the vanes, and tenons which pass through the 
openiugs and are riveted over to hold the sections in place. 

"21. In a turbine, the combination of vanes or buckets having curved front 
and rear faces, tenons formed on the buckets, having tvco flat surfaces and 
two surfaces, which partake of the curvature of the buckets, and a cover hav- 
ing openings therein, which register with and correspond in shape to the 
tenons. 

"23. In an axial-flow turbine, the combination of a support, a plurallty of 
radiatlng vanes carried thereby, tenons formed intégral with the vanes and 
projecting from their outer ends, and a cover conflning the steam to the 
bucket spaces applled to the free ends of the vanes, and provided with open- 
ings to receive the tenons and through which the latter extend, such cover 
transmlttlng its centrlfugal strains radially to the support through the vanes. 

"32. In a turbine, the combination with the vanes or buckets and a support 
therefor, of tenons made intégral with the buckets and a discontinuons or 
jointed cover confining the steam to the bucket spaces having openiugs through 
which the tenons pass, the cover being secured to the buckets by the riveting 
of the tenons thereon." 

Claim 3 spécifies the jointed cover plate, with a séries of opening 
through which the tenons are projected; claim 21 particularizes the 
peculiarly shaped tenons and cover openings ; claim 23 spécifies the 
principal éléments of the combination, and refers to an axial-flow tur- 
bine ; while claim 32 is more spécifie as to the cover strip and the means 
for attaching it to the vanes. It is clearly shown in the spécification, 
and the proofs support the complainant's claim that the object of the 
patentée was to overcome the objectionable excessive strains caused to 
prior cover s or rings by centrifugal action, and to prevent the leakage 
of steam and conséquent loss of energy, which interfered with the de- 
sired velocity of the rotors. The rotor élément should be included by 
implication in the claims from which it was omitted ; but I think a con- 
struction of the claims so broad as to include the stationary élément, 
which was not susceptible to rotary stresses, would not be warranted. 

The défenses are want of novelty and invention, anticipation, and 
noninfringement. In view of the fact that cover plates or rings over 
the ends of the vanes were old and had previously been provided in an 
impulse type of turbine to prevent the spilling of steam, the important 
question is whether the patentée, by using tenons of peculiar shape to 
fit corresponding apertures in a sectional cover strip and riveting them 
thereto, exercised the inventive faculty, or whether what he accom- 
plished consisted merely of a substitution of tenons for the screws 
which were used in continuous rings, as a means for joining the buck- 
ets to the cover, "and as an incident thereto made the cover of one or 
more strips in lieu of a continuous ring." The évidence is persuasive 
of the point that Emmet, by his combination of new and old éléments, 
made an advance in the art. He was the first to use tenons in steam 
turbines for rigidly fastening the cover plate to the vanes, and such 
use, considering the difficulties encountered in the use of prior steam 
turbine covers, involved a fair amount of invention. By his combina- 
tion he achieved a bénéficiai resuit which others working in the art 
had failed to achieve. In prior patents in évidence the cpvers or rings 
pressed on over the vanes, and, screwed in place, were designed to pre- 
vent centrifugal spilling of the steam and to tie the blades together to 
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strengthen fhem against vibratory strains which inhere in them during 
their rotations, but none of them suggest the use of tenons for fasten- 
ing sectional covers over the ends of the vanes to protect them from 
excessive stresses and conséquent distortion or displacement. 

The patent to Schmaltz, it is true, discloses a propeller wheel hav- 
ing around it a wide continuous rim to which the blades are fastened 
at their ends by tenons, and the Montgomery patent, No. 5,364, shows 
intégral tenons extending through the casing surrounding the propeller 
blades and riveted, and an earlier patent to Montgomery shows a cas- 
ing made in various sections. There are also patents showing vehicle 
wheels having intégral tenons at the ends of the spokes riveted on the 
outer surface of the rim ; but such prior patents are not closely analo- 
gous. The adaptation of tenons for fastening the rims of propeller 
blades and wheels does not preclude patentability in their adaptation 
in steam turbines in combination with sectional covers, as an improve- 
ment over prior fastening means, as shown in the Emmet structure. 

[1] The elicited facts preponderatingly show that the use of the 
peculiarly shaped tenon described in claim 21 to conjoin the cover sec- 
tions to the vanes was not an obvious expédient, and that those skilled 
in the art, familiar with tenons and their adaptability, and actively en- 
gaged in the construction of steam turbines, in experimenting to pre- 
vent injury to the vanes and cover caused by the tremendous speed of 
rotation, never thought of fastening the cover plate to the vanes by 
tenons to impart rigidity and to reduce the leakage of steam. Accord- 
ing to the patent law the inventive faculty résides in the réduction of 
an idea to practice as distinguished from merely making mechanical 
altérations, and whenever an old device is put to a new use, and such 
use produces a new resuit, a question of fact arises as to whether such 
other adaptation would occur to a person of ordinary mechanical skill. 
Hobbs V. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L. Ed. 586. It 
frequently happens that slight modifications in a machine producing a 
new combination and a meritorious resuit raise the presumption of 
invention. Beach v. American Box-Machine Co. et al. (C. C.) 63 
Fed. 597. The witness Curtis, the inventer of the Curtis turbine, tes- 
tifying as to the importance of the modification, stated that one of the 
difficulties with the screwed on covers was that the "thick part of the 
bucket was so small measured in the circumferential direction that a 
rivet or screw of sufficient size to hâve any great strength could not 
be put through the bucket without cutting it in two, or weakening it 
too much" ; and he expressed the opinion that that had always been 
one of the problems. Surely such testimony from a witness thorough- 
ly acquainted with the art and the détails of steam turbine construc- 
tion may well justify resolving any doubt as to invention in favor of 
the patentée. 

The défendant, however, attaches importance to the patents to Par- 
sons, Stoney and FuUager, and asserts that they are anticipatory. In 
such patents the blades were bound round near the outer ends with a 
métal strip ; ^he extrême ends, however, were left uncovered and pro- 
jected beyond the strip. Although the rings were made either contin- 
uous or in sections, still their principal purpose was to tie the blades 
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to impart rigidity and alignment to them. They were unable to per- 
form the functions of the claims in suit, and therefore do not antici- 
pate them. 

In the Parsons patent, No. 639,608, of 1899, the blade tie is also 
essentially différent from the Emmet invention. The wires or rings 
which tie the blades together, while concededly imparting rigidity to 
them, nevertheless failed to perform the dual function of the Emmet 
construction; they interfered with the uniform flow of the steam 
through the rotor, and did not actually prevent spilling of the steam 
at the outer ends of the blades. This patent,, hke the Parsons, Stoney 
and Fullager patents belongs to a class of patents in which the necessity 
was apparently appreciated for a more suitable cover or strip for the 
blades — one which would remove the vibratory stresses and lessen 
the leakage. The évidence shows, also, that tie blades and the rings 
or shrouds of the prior art were difficult of manufacture, owing to 
their bore, their thinness, and their notches making connection with 
the blades. 

The Lash patent. No. 637,135, for a water wheel, is not in the same 
art as the steam turbine, and did not suggest the Emmet improvement. 
True enough, it is provided with buckets, but they are attached to 
side rings or plates, which are not the équivalent of the cover in suit, 
and are utterly unable to perform its function. The tenons or projec- 
tions are inserted in openings in the side ring, but they are not riveted, 
as are the tenons of the patent in suit. 

[2] The Larson patent. No. 598,998, acquired distinction in the 
Patent Office, which originally treated it with considération, but later 
withdrew it as a référence. It relates to the radial-flow type of tur- 
bine as distinguished from the axial-flow type. The défendant claims 
that the spécification shows that the Larson structure is provided with 
vanes and intégral tenons extending through and riveted over holes 
in the wheel ; but to this construction of the spécification and drawings 
the complainant's expert witnesses do not agrée. An inspection of the 
patent discloses that the undoubted object of the patentée was to com- 
bine the regulating valve and nozzle for turbines, and arrange the same 
to enable the expansion of steam as it passes from the source of supply 
into an élément of the turbine. The description is indefinite as to 
whether or not the buckets are f astened to the rotor, and, if so, in what 
manner they are fastened thereto. Nor is it clearly stated that the 
ends of the buckets hâve covers which are riveted over tenons or pro- 
jections, although the drawings seem to indicate such an arrangement. 
I feel convinced, however, that the cover or continuous ring was not 
designed to perform the function of the Emmet patent; its thickness 
{F of Fig. 2) would seen to indicate that its primary use was to support 
the buckets rather than to perform the function of a ring or cover for 
the blades. There is no évidence to show that the Larson structure 
was practicable. In any event, the indefiniteness of the description as 
to the manner in which the ring was attached to the buckets justifies 
the presumption that Larson had no such conception as the défendants 
accrf dit to him, and invention is not to be ascertained merely from the 
orawings. Canda et al. v. Michigan Malléable Iron Co., 124 Fed. 
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486, 61 C. C. A. 194; Taylor Burner Co. v. Diamond (C. C.) 72 Fed. 
182; Australian Knitting Co. v. Wright's Health Underwear Ce, 
119 Fed. 921, 56 C. C. A. 451. 

In the Geisenhoner patent, No. 655,600, the illustration shows vanes, 
and spécifies the use of ordinary tenons or ears for entering recesses 
in the face of the back plates. The object of the patentée was to im- 
prove the form of the buckets, and, as the patent has no relation to a 
cover over the ends of the vanes, is therefore entitled to little consid- 
ération. 

It is unnecessary to refer in détail to any other patents claimed by 
défendant to anticipate or négative the novelty of the Emmet claims 
in controversy. They hâve ail, including the patent for a distinctive 
cover of the De Laval turbine, been examined by me, and the testi- 
mony bearing thereon has been considered. The proofs are that the 
continuous ring or shroud of the prior art was impracticable in high- 
power motors, that it lacked complète efficiency as a strengthening 
means for the blades, and that, while it was workable with short vanes, 
it was inefiScient with longer vanes of thinner construction. Emmet 
by his improvement, which is applicable to both types of turbines, with 
vanes of differing dimensions, performs the double function of cover- 
ing the ends of the vanes to prevent the escape of steam, and of hold- 
ing them rigid to prevent warping from excessive strains, and there- 
fore his patent is entitled to the protection of the patent laws. 

There is an important différence between the facts of this case and 
those shown in Howard v. Détroit Stove Works, 150 U. S. 164, 14 
Sup. Ct. 68, 37 L. Ed. 1039, cited by défendants' counsel, wherein the 
Suprême Court held the Beckwith patent for improvements in stoves 
invalid. In that case the improvement, consisting of bolting or rivet- 
ing together sections of a stove, was held invalid because such manner 
of fastening parts was known at the time of the alleged invention, 
while in the case at bar, as elsewhere stated, the spécifie fastening 
means was an original adaptation. 

[3] The Emmet patent in suit and the two patents to Fullager, of 
which much is said hereinafter, were engaged in interférence proceed- 
ings in the Patent Office, and throughout such proceedings efforts were 
made to include the Emmet invention in the Fullager claims. In view 
of this attitude by Fullager and the Allis-Chalmers Company, owner 
or licensee of the Fullager patents under which the défendants' turbine 
was manufactured, I think the principle of Carlson Motor & Truck Co. 
V. Maxwell-Briscoe Motor Co. (C. C.) 178 Fed. 458, affirmed 197 Fed. 
309, 117 C. C. A. 55, is not inapt. There it was substantially held that 
any doubts as to invention may be overcome by the attitude of a de- 
fendant in the Patent Office in claiming that his structure discloses in- 
vention and declaring interférence with another patent. In support 
of this holding, see, also, Shuter v. Davis (C. C.) 16 Fed. 564, Roth v. 
Harris, 168 Fed. 279, 93 C. C. A. 581, and General Knit Fabric Co. v 
Steber Mach. Co. 194 Fed. 99, 114 C. C. A. 177. 

[4] The défendants hâve introduced in évidence the file wrapper 
and contents of the Fullager patents No. 696,867, and No. 746,061, 
and urge that the invalidity of the Emmet patent is established by 



GENERAL ELECTBIC CO. V. CITT OF DUNKIBK 665 

reason of the failure on the part of Emmet in the interférence pro- 
ceedings to prove that his invention was reduced to practice by the 
continuons exercise of diligence from a date preceding the filing of 
the Fullager application. The material filing dates of the Fullager pat- 
ents are as follows: No. 696,867, granted April 1, 1902; application 
filed, April 18, 1901; No. 746,061, granted December 8, 1903; appli- 
cation filed, September 16, 1901. 

The Emmet application was filed February 24, 1902, and was re- 
jected on the first Fullager patent. In conformity with rule of prac- 
tice No. 75 of the Patent Office, the patentée made the required oath, 
showing, among other things, a completion of his invention bef ore the 
Fullager application, and such objection was then withdrawn. Ac- 
cording to the évidence, Fullager, at this time, had pending another 
application for a patent, which was subsequently granted as No. 746,- 
061 ; and, as it embodied the Emmet invention, interférence was de- 
clared, but the proceeding was dissolved on technical grounds. In a 
second interférence proceeding testimony was taken to antedate the 
Emmet invention showing a disclosure to others in February, 1901. 
Fullager relied on the filing dates of his applications. Though the ex- 
aminer of interférence decided in favor of Fullager on the ground that 
Emmet had not, with diligence, reduced his invention to practice, his 
décision was reversed on appeal by the Board of Examiners in Chief, 
and later on appeal to the Commissioner of Patents, on the ground 
that the Fullager application was def ective, as it failed to make proper 
disclosure. The question of priority was next considered by the pri- 
mary examiner on an application to nuUify the Emmet patent and to 
overcome the objection to patent No. 696,867, which it was claimed dis- 
closed the invention, though it made no claim therefore. A second 
rejection of some of the Emmet claims was withdrawn, following the 
filing of additional affidavits to prove diligence in reducing the inven- 
tion to practice. 

Other interférence proceedings ensued between the AUis-Chalmers 
Company, assignée, and Emmet, based on Fullager reissues in which 
were included the précise claims in controversy, but such interférence 
proceedings were later dissolved on technical grounds, and the patent 
in suit was granted. The conflicting views in the Patent Office re- 
garding the priority of invention and the exercise of diligence in re- 
ducing the same to practice leave the questions open ones. 

The proofs show that from February, 1901, to the following Octo- 
ber the complainant was engaged in the construction of a 50tf-K. W. 
motor embodying the invention of the Emmet patent; both the wit- 
nesses Emmet and Mortensen substantially testifying that the motor 
was completed in October, 1901, and was continuously operated from 
such time, and that the work "was pushed as rapidly as possible." 
Such latter statement was criticized in the Patent Office as an obvious 
conclusion, but in the présent record there is considérable additional 
évidence on the subject satisfactorily showing that, following the 
conception of the invention, sufficient diligence was exercised in reduc- 
ing it to practice. The invention was conceived by Emmet early in 
February, 1901, and disclosure thereof was made to others while the 
work of completing the motor was under way. Iramediately upon con- 
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ceiving the idea of tenons he determined to adapt the same to the tur- 
bine then under construction. Considering the character of the motor, 
the many separate parts of more or less intricate construction and 
spécial design required, and the drawings and blueprints of the varions 
parts to be assembled, the delays and hindrances f rom outside sources, 
and the fact that the invention was an improvement which could not 
be tested until the varions parts of the turbine were assembled, it is 
believed that whatever delay ensued was not due to the failure to use 
diligence in reducing the invention to practice. The testimony of 
Mortensen discloses daily work from February, 1901, to the following 
October in constructing the motor and in perfecting the invention. 
He testifies that the work was pushed to the complainant's utmost 
capacity, and narrâtes in détail the steps taken from day to day to- 
wards completion, stating that before the motor was completed, and 
indeed immediately after the invention was conceived, sketches were 
made of a turbine wheel segment with the buckets and projections 
thereon, and that within a f ew days af terwards the segment was com- 
pleted and exhibited. Tests with weights were immediately made, 
with the resuit that it was tentatively ascertained that a cover fasten- 
ed with tenons to the buckets was sufficiently strong to withstand ob- 
jectionable vibratory strains and centrifugal forces. Such tests, it 
is true, were not positive évidence of réduction to practice, but never- 
theless are to be considered upon the question of the exercise of dili- 
gence in reducing the invention to practice. 

The défendant, however, contends that complainant, in view of the 
action in the interférence proceeding, is estopped from contesting 
priority with Fullager, but I think that the décision of the Patent Of- 
fice in which it was stated that Emmet had failed to diligently reduce 
the conception to practice was not res adjudicata. It would make no 
difiference even if the décision of the interférence had been complete- 
ly in Fullager's favor on the question of lack of diligence and priority 
of invention. Appert v. Brownsville Plate Glass Co. (C. C.) 144 Fed. 
115. While such Patent Office décisions are entitled to careful con- 
sidération and are often persuasive, yet as the record before me con- 
tains much new testimony, this court is required to exercise an inde- 
pendent judgment. The record in its entirety convinces me that the 
invention was reduced to practice in October, 1901, and that diligence 
was exercised from the time of its conception to the completion of 
the motor which clearly demonstrated its usefulness. Under such 
circumstances Emmet was the prior inventor, regardless of the filing 
date of his application for a patent. Eaas et al. v. Scott et al. (C. C.) 
161 Fed. 122 ; Agawam Co. v. Jordan, 7 Wall. 583, 19 L. Ed. 177. 

As to infringement. The infringing turbine was installed by the 
AUis-Chalmers Company, and is of the reaction type as distinguished 
from the impulse type. In their turbine the défendants use a séries 
of large buckets inclosed at their extrême ends by a thin sheet-metal 
cover made in sections and fastened to the buckets by intégral tenons, 
which are projected through corresponding openings in the cover and 
are then riveted. The projections at the ends of the buckets are form- 
ed by cutting away at their edges and imparting to them the peculiar 
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shape of the tenons of the claims in suit. Such construction of the 
tenons and openings in the sectional cover precisely conforms to the 
terms of the claims in controversy which, considering what has been 
said, are entitled to a scope of such latitude as to include défendants' 
turbine, and it makes no essential différence that the défendants' tur- 
bine is of another type than complainant's. The prior art difficulties 
of leakage of steam and distortion of blades were existent in both 
types, and the Emmet improvement applies to both. That the cover 
strip in défendants' turbine also supports flanges around the casing is 
without importance; it is enough to constitute infringement that by 
the method of fastening the cover ,to the ends of rotary buckets de- 
fendants attain the précise function of the patent in suit. 

The complainant may therefore hâve a decree as prayed for in the 
bill, with costs. 



STANDARD MOTOR TRUCK CO. et al. v. PITTSBURXÎH RYS. CO. et al. 

(District Court, W. D. Pennsylvania. December 19, 1913.) 

No. 32. 

Patents (§ 328*) — Validitt and Infbingembnt — Brake Shoe Mbchanism. 

The Priée patent, No. 818,639, for a brake shoe mechanism, discloses 
patentable novelty and Invention only in the élément of an automatically 
operated turnbucklë used in the combinatlon to hold the brake shoe in 
contact with the wheel. As so construed, held not infringed. 

In Equity. Suit by the Standard Motor Truck Company and an- 
other against the Pittsburgh Railways Company and the J. G. Brill 
Company. On final hearing. Decree for défendants. 

Kay & Totten, of Pittsburgh, Pa., for plaintiff Standard Motor Truck 
Co. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., and Jos. L,. Levy, of 
Nevir York City, for défendants. 

YOUNG, District Judge. The complainants, the Standard Motor 
Truck Company the licensee of W. G. Price, the patentée, and W. G. 
Price, bave filed this bill of complaint against the Pittsburgh Railways 
Company and J. G. Brill Company for infringement of letters patent 
No. 818,639, dated April 24, 1906. While there are 55 claims in the 
patent, we think, from an examination of the patent, the record, and 
the évidence, that the whole controversy lies in the considération of 
whether or not the respondents hâve infringed the forty-eighth claim. 
This claim comprehends the whole device involved in this suit and is 
as f ollows : 

"In a mechanism of the class described, the combinatlon with a brake 
shoe and support, of a link, a boit pivotally Connecting said link with said 
support, a nut on said boit, a spring engaged by said nut for producing fric- 
tlonal contact between the link and support when the nut is tlghtened, con- 
nections between the link and brake shoe, and means for taking up the slack 
of the brake shoe." 

*For other cases see same toplc & i nitmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The last élément of this claim, to wit, "and means for taking up the 
slack of the brake shoe," is perhaps more elaborately and specifically 
described in the first claim as f oUows : 

"In a meehanism of the class described, the combination vvlth brake mechan- 
ism of a turnbuckle controUing such mechanisin, and a spring within the turn- 
buckle for actuatlng the same." 

This is explained in the spécifications as follows: 

"As best seen in Figs. 5 and 6, the turnbuckle 36" conslsts of the threaded 
bars 4^ and 43, havlng their outer ends counected to the lower ends of the 
levers 34 and 37 respectively. A sleeve 44 is threaded onto the inner end of 
bar 4^, and a similar sleeve 45 is threaded onto the end of bar -}S. The 
sleeve 44 carrles at its inner end a housing ^6, completed by a disk 4^, car- 
ried by sleeve 43, suitable bolts 48 48 being passed through said housing 46 
and disk ^7 for securing the same together. A rod 49 extends into the bar 42 
and is flxed therein against rotation, but left free to move longitudinally in- 
dependently of the bar 4^ and projects from said bar into the housing 4S. 
Rotation of bar ^2 feeds the same into sleeve 44, and such longitudinal move- 
ment of said bar is independent of said rod 4'J. A spring 50 is flxed at one 
end of said bar 49 and is coiled about the same, and at its outer end is con- 
nected with a pin 51, flxed transversely within the housing 4(> whereby the 
housing 4S is subjected to a constant rotary pressure designed to unscrew the 
sleeves 44 and 45, vyhich action of the springs 50 insures the spreading apart 
of the lovifer ends of levers 37 and 34, whereby the shoes 32 will necessarily 
be retained constantly in contact with the wheels 10," 

Examining thèse claims with the light given by the spécifications, we 
find that the design of the inventor was as stated : 

"The object of the invention is the provision of means for reducing to a 
minimum the amount of movement necessary for applying the brake shoes to 
the wheels. With this and further objects in view the invention consists, in 
combination with a truck frame and wheels supporting the same, of brake 
shoes for said wheels and means for normally retaining said shoes in contact 
with the said wheels. It furthèr comprises a car truck, wheels supporting 
the same, brake shoes for said wheels, and a cushion retaining said shoes nor- 
mally in contact with said wheel." 

We find, then, that the object sought by the inventor was to provide 
means for normally retaining the brake shoes in contact with the 
wheels, and that the means provided by his patent, as set out in claims 
1 and 2, were a turnbuckle comprising two bars, sleeves threaded there- 
on, a housing, and a spring within the housing. The purpose of this 
turnbuckle clearly appears from the patent to be that, as by the wear- 
ing of the brake shoe and wheel the space increases between them, the 
spring will rota te the bars into the sleeves automatically, thus forcing 
the bars apart and causing the shoes to be kept in contact with the 
wheel. This part of the invention concerns the keeping of the brake 
shoe in contact with the wheel after the shoe has been adjusted in a 
proper position in relation to the wheel. 

Claim 48, then, with this explanation of the turnbuckle, consists of a 
combination, with a brake shoe and support, of a link, a boit pivotally 
Connecting said link with said support, a nut on said boit, a spring en- 
gaged by said nut for producing frictional contact between the link and 
support, when the nut is tightened, and the same arrangement of boit, 
spring, and nut Connecting the link and brake shoe and means for tak- 
ing up the slack of the brake shoe. In short, we hâve a brake hanger 
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consisting of a link pivotally connected by a boit to the support, a nut 
on the boit, and a spring placed between the nut and the side of the 
link, and the link pivotally connected with the brake shoe by a boit 
having a nut thereon and a spring inserted between the nut and the 
side of the link. 



1 and l'-Sldes ot Ilnk. 

2— Boit through support. 

î— Head of boit. 

4— Spring. 

5— Nut. 

6— Boit througb brake shoa, 

7— Head of boit. 

g— Spring. 

»— Nut. 




^_€ 




/ 



] 



In brief, the respective bolts which are used to attach the links to 
the support and to the brake shoe hâve placed between the links and 
the nut on the end of the boit a spring which forms a cushion, and as 
the pressure of the nut on the spring is increased the link becomes im- 
movable at the pivotai joints, thus preventing the brake shoe from re- 
ceding from the wheel after it has been adjusted until the wear of the 
wheel and the brake shoe causes a space between them. We can thus 
see that the mechanism is used to hold the brake shoe in its adjusted 
position to the wheel, and the slight space caused by the wear of the 
wheel and shoe will be taken up automatically by the turnbuckle. The 
patent, then, we interpret as covering the automatic turnbuckle, its 
combination with the brake levers, the brake hanger, comprising a 
link, a boit pivotally Connecting the link with the support, having a 
spring between the adjustable nut on the threaded end of the boit 
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and the link, and a boit pivotally Connecting the link with the brake 
shoe, having a nul on the adjustable threaded end of the boit, and the 
spring inserted between the nut and the side of the link — thèse ail be- 
ing used in combination with each other. 

Let us now inquire first whether or not the éléments of this mechan- 
ism or the combination of them hâve been anticipated either by prior 
patents or prior use ; and first as to the separate éléments of the turn- 
buckle. 

From an examination of the évidence, consisting of the patents of- 
fered, the évidence relating thereto, and the évidence of prior use, we 
hâve concluded that the only élément new in the turnlDuckle is the 
spring contained in the housing and its combination with the housing 
and sleeves and bars by which is accomplished the automatic spreading 
apart of the bars, so as to take up the slack caused by the wear of the 
wheels and brake shoe. 

As to the éléments of the brake hanger, we find in complainants' 
brief the foUowing drawing which shows an enlarged sketch of the 
brake and hanger and its parts : 




The désignation of thèse parts, their connections with the bracket; 
and their purpose appear, from line 36 of page 2 of the spécifications, 
to be thus described : 

"Each bar 19 carries near each end thereof a bracket 21, secured between 
the plates of sald bar and inclined inwardly from the bar. Dependlng from 
the upper free end of each bracket Is a link 22, pivotally connected to said 
bracket by means of a boit SS, extending through the bracket and through said 
link, said boit being surrounded by a coil spring 24, disposed between the link 
22 and the nut 25 of said boit. The nut 25 may be adjusted against the 
spring 2Ji to any desired degree, for produclng sufflcient frictional contact be- 
tween the link 22 and the bar Zl for retaining the said link in a given ad- 
justed position." 

And in line 59, page 2, the connection of the link with the brake 
shoe is described as f oUows : 

" * ♦ • Pénétra ted by a boit 89, passing through the respective link and 
being provlded with a coil spring SO, interposed between the link aud the nut 
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SI of the boit 29, whereby suffident friction may be maintained between the 
link and the ear 28 for retalning the llnk and shoe In any glven adjusted 
position." 

As we hâve seen, this mechanism was for the purpose of producing 
sufficient frictional contact between the Unie 22 and the bar 21 for re- 
taining the said link in a given adjusted position as to its connection 
with the bracket support, and the purpose of a like arrangement in 
the connection at the brake shoe was so that sufficient friction may 
be maintained between the link and the ear £8 for retaining the link 
and shoe in any given adjusted position. 

, The important élément foynd in this mechanism is the placing of the 
spring between the nut and the link for the purpose of producing suf- 
ficient frictional contact to retain the link in its adjusted position. We 
find in the patents of McLeod, 330,251; Eames, 410,960; Hinckley, 
475,014; Rego, 485,135; Holmes, 490,352; Ferguson, 493,491; Ritch- 
ie, 640,031 ; and Tesseyman, 620,724^that the device of taking up 
the slack caused by wear either in the wheels or brake shoes, or in the 
joints or journals of the braking device, had been patented before 
Price obtained his patent ; but there remains the question whether or 
not there is novelty in the arrangement of springs in relation to the 
connections between the link and bracket, or support at the top of 
the hanger, and between the link and brake shoe at the bottom of the 
hanger, for the purpose of maintaining the brake shoe in its predeter- 
mined adjusted position, when the brake is released. The use of 
springs for producing frictional contact was old, but the application of 
thèse means for the purpose of holding the brake shoe in its adjusted 
position was new, and therefore there was novelty in the means provid- 
ed by Price and in his application of them. 

We hâve found that the new élément in the Price tumbuckle was 
the automatic taking up of the slack by means of the spring in the 
housing or sheath of the turnbuckle, and we hâve also found that there 
was novelty in the use of the spring to produce frictional contact be- 
tween the link and bracket and the link and brake shoe, and novelty 
in the application of means to produce frictional contact for the pur- 
pose of holding the brake shoe in its adjusted position. Was there 
novelty and invention in the combination, consisting of a turnbuckle 
working automatically to always keep the brake shoe in contact with 
the wheel, and the application, by the use of springs, to produce such 
a frictional contact at the bracket and brake shoe that the brake shoe 
would always retain its adjusted position; the brake shoe being thus 
always kept in contact with the wheel by means of the turnbuckle, and 
the brake shoe being always kept in its adjusted position by the fric- 
tional device? 

We hâve carefully considered the combination from this point of 
view, and hâve considered the évidence, and we are of opinion that 
there was both invention and novelty in the combination claimed in 
the Price patent. The invention is a very narrow one, and consists in 
using the automatically operated turnbuckle in comljination with a 
brake shoe held in its predetermined adjusted position by means of the 
springs which produce frictional contact between the link and the 
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bracket and the link and the brake shoe, and that the purpose of this 
combination was to keep the brake shoe in contact with the wheel. 

We now pass to the considération of the question whether/ or not 
the respondents hâve infrinçed this patent. The évidence shows be- 
yond question that the respondents do not use in their structure the 
turnbuckle described in the Price patent, but do use an ordinary turn- 
buckle that must be manually adjusted from time to time, as the wear 
of the shoe and wheel, or of the other parts, requires. The évidence 
shows that the respondents use means described in the prior art to 
prevent ratthng and to diminish wear, but not for the purpose of pre- 
venting the brake shoes from moving away from the wheels upon the 
release of the brake. Tlie évidence shows conclusively that the springs 
employed by the défendant do not and are not intended to produce 
such frictional contact as will prevent the brake shoes on the release 
of the brake from moving away from the wheels, and that the brake 
shoes of défendants' structure do move away from the wheels. The 
évidence, therefore, in our opinion, does not show that the défendants 
in their structure hâve inf ringed the Price patent, as we hâve interpret- 
ed that patent. 

The bill will therefore be dismissed, at the cost of complainants. 
Let a decree be drawn accordingly. 



UNITED GAS IMPROVEMBNT CO. v. GAS MACH. CO. 

(District Court, N. D. Ohlo, E. D. December 23, 1913.) 

No. 167. 

1. Patents (§ 26*) — Invention — New Combination of Old Eléments. 

A new combination of old éléments whieh by their co-operative action 
produce a more bénéficiai resuit amounts to invention, which is not nega- 
tived by the fact that such co-operation requires the médiation of an 
opéra tor. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 27-50 ; Dec. Dig. 
§ 26.*] 

2. Patents (§ 36*) — Evidence ov Invention — Commeroiai, Stjccess. 

That a patented devlce went into immédiate and successful use is évi- 
dence of invention, as is also the fact that a new combination of old élé- 
ments in an apparatus greatly Increased its efflciency. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 40; Dec. Dig. 
§ 36.*] 

3. Patents (§ 178*) — Construction — Descbiption of Peefebred Poem of De- 

VICE. 

Where a clalm of a patent contains a description of only one form of 
a thing which would perform the same office in other forms, the court will 
apply the gênerai rule that the description covers ail équivalent forms, 
and the form described will be treated only as the one preferred. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 254% ; Dec. Dig. 
§ 178.*] 

4. Patents (§ 328*) — Validity and Infringement — Wateb Gas Apparatus. 

The Rusby patent No. 857,760, for a water gas apparatus, held not 
anticlpated, valid, and infringed. 

•For other cases see same toplc & 9 NtTMBBE in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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5. Patents (§ 328*) — Invention — Wateb Gas Appabatus. 

The Diekey patent No. 940,925 for a water gas apparatus helà TOld for 
lack of Invention. 

In Equity. Suit by the United Gas Improvement Company against 
tlie Gas Machinery Company. On final hearing. Decree for com- 
plainant in part. 

F. C. Friend, of Cleveland, Ohio, and Augustus B. Stoughton, of 
Philadelphia, Pa., for plaintiff. 

Smith, Taft & Arter and Tiiurston & Kwis, ail of Cleveland, Ohio, 
for défendant. 

DAY, District Judge. This is a suit in which the défendant is 
charged with infringing the Rusby patent No. 857,760, and the Diekey 
patent No. 940,925, both of which purport to be for improvements in 
water gas apparatus. 

The Rusby patent contains but one claim, which is: 

"Means for deflnitely controlling the quantlty and quallty of the production 
of gas, which means comprise the gas generatlng apparatus and its regulat- 
able air supply connections and an ajutage Interposed in said connections and 
provided with a pressure gauge, whereby the attendant is enabled to intro- 
duce a deflnite volume of air durlng the Interval of each blow regardless of 
flre and other conditions in the apparatus, substantially as described." 

The only claim of the Diekey patent which it is claimed is inf ringed 
is the first claim, which is : 

"Means for definltely controlling the quantlty and quallty of the production 
of gas which means comprise the gas generatlng apparatus and its regulata- 
ble steam connection and a œeter tube interposed in said connection and pro- 
vided with a gauge whereby the attendant is enabled to Introduce a deflnite 
volume of steam durlng the interval of each run, substantially as described," 

Water gas apparatus consista essentially of a generator, a carburetor, 
a superheater appropriately interconnected and provided with oil, 
steam, and air connections. 

In the process of manufacture of water gas it is essential that at 
stated periods definite volumes of air and steam should be introduced 
into the apparatus. I think it appears from the record that, following 
the suggestions of Rusby the improvement made in the art by him was 
immediately and extensively accepted by those engaged in gas manu- 
facture, and that useful results were accomplished in securing a more 
uniform quality of gas, an increased gas production from a given ap- 
paratus, a saving in fuel and in oil and in repairs, and also in labor and 
supervision. 

The éléments of the claim of the Rusby patent are: (1) A gas 
generatlng apparatus; (2) a regulatable air supply; (3) an ajutage 
(sometimes designated a "Venturi" tube; (4) a pressure gauge. This 
ajutage is a pipe containing différent areas, one more contracted than 
the other, and it affords means for indicating the volume of air per 
unit of time, passing through it, by reason of the différent pressures 
which at the same time exist within, respectively, its most contracted 

*For otber cases see sajue topic & S numbbb in Dec. & Am. Diga. 1S07 to data, & Rep'r Indexes 
211 F.— 43 
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area and its larger area on each side of the throat, and since this in- 
dication is continuous, it enables the attendant to know the volume of 
air passing to the apparatus by computations for a given unit of time. 

There is no diiïiculty in associating thèse mechanisms when one has 
conceived the desirability of making the association. It is claimed that 
the use of thèse éléments was not invention, because it was such an 
association as enabled an operator to intelligently open the old air 
valve of the old water gas apparatus so as to bring about a predeter- 
mined rate of flow of air, and to close the same when by observing a 
clock, he saw that the time had elapsed which was required for the 
introduction, at the indicated rate of flow, of that volume of air which 
was known to be required. The operating purpose of the use of thèse 
several éléments in combination is to enable the operator to introduce 
a definite volume of air during the interval of each blow, used in con- 
nection with gas manufacture, regardless of fire and other conditions. 
If the ajutage were eliminated the gauge would simply indicate air 
pressure. The ajutage in connection with the gauge causes the gauge 
to indicate the rate of flow of air per unit of time. In operating the 
apparatus it is necessary for the operator to observe the pressure gauge 
and simultaneously operate the hand valve in order to supply the air, 
and necessarily, in order that gas may be made, the gas generating élé- 
ment must be added to thèse other éléments. 

The claim of the patent is for introducing into the generator in a 
given time, measured by the interval of the so-called "blow" that takes 
place in the generator, that measured volume of air. The idea is to 
get into the generator during that short time, which is limited by the 
interval of the blow, a definite quantity of air, and, so far as doing 
this is concerned, it does not make any différence how the air is meas- 
ured, or whether it was measured by old or new means. There never 
was any trouble in measuring air ; it was difficult to get a definite vol- 
ume of air into a gas generator in the time that was fixed and limited 
by the duration of the interval of the blow, which had been predeter- 
mined by the operator. 

[1, 2] The gas industry demanded apparatus containing the combi- 
nation of the patent in suit, and the invention in question met with 
immédiate and successful use. By the direct use of the gas-generating 
apparatus the regulatable air supply, the ajutage and the pressure 
gauge each of thèse éléments coacted with the other in a new organiza- 
tion, producing a more bénéficiai resuit than by their old or separate 
opération. It was true that the co-operation of thèse éléments re- 
quired the médiation of the operator, but this does not destroy the 
novelty. Each élément performs only its peculiar function, but ail to- 
gether co-operate with respect to the ultimate work to be accomplished. 
This joint action is more than aggregation, and amounts to invention. 
Houser v. Starr, 203 Fed. 265, 121 C. C. A. 462; Western Electric 
Co. V. North, 135 Fed. 79, 67 C. C. A. 553 ; Krell v. Story, 207 Fed. 
947, 125 C. C. A. 394; Hopkins on Patents, vol. 1, p. 431; Expanded 
Métal Co. v. Bradford, 214 U. S. 366, 29 Sup. Ct. 652, 53 L. Ed. 1034; 
Continental Paper Bag Co. v. Eastern Paper Bag Co., 205 U. S. 542, 
27 Sup. Ct. 789, 51 E. Ed. 922. The fact that the patented device met 
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with immédiate and successful use is évidence of invention. Electric 
Co. y. Westinghouse, 171 Fed. 83, 96 C. C. A. 187. Also the new 
combination of the old éléments which produced a new and bénéficiai 
resuit greatly increasing the efficiencv of the apparatus is évidence of 
invention. National Tube Co. v. Aiken, 163 Fed. 254, 91 C. C. A. 114. 
Likewise marked superiority in safety and economy is évidence of in- 
vention. Morgan Engineering Co. v. Alliance, 176 Fed. 100, 100 C. 
C. A. 30. 

It is urged that the Dickey patent, in so far as the first claim is in- 
volved, is invalid on precisely the same grounds as hâve been urged 
in connection virith the Rusby patent. It is also contended that the 
Dickey patent is invalid for want of novelty, and it is claimed that the 
défendant installed a water gas apparatus in Maçon, Ga., in 1903, con- 
taining a steam-metering device which is the full equipment of the 
Dickey contrivance. 

It is urged that Dickey was the first one to connect with a steam 
Hne of an old gas apparatus, a particularly cheap and serviceable steam 
metering device, namely a meter tube and its indicating gauge. It is 
contended that this was a valuable contribution to the art because it 
was well known that the old gas-making apparatus would operate most 
elïiciently if there were introduced into it at each run a definite pre- 
determinable volume of steam, and that ,the Dickey device afforded 
means by which the operator could know the rate per unit of time at 
which steam was flowing into the generator, and therefore could in- 
telligently open and close the steam valve. 

The meter tube and gauge indicate the rate per unit of time at which 
the steam is flowing into the generator, and the operator by the indi- 
cations on the gauge, by a necessary watch or clock, could terminate 
the run when the predetermined volume of steam had been admitted 
to the apparatus. 

The defendant's water gas apparatus installed at Maçon, Ga., in 
1903, contained a short stretch of pipe in which was a regulating 
cock. However, the défendant never did calibrate the cock, and there- 
fore did not take advantage of measuring the amount of steam ad- 
mitted to the apparatus. 

The published proceedings of the Western Gas Association for their 
twenty-second annual meeting, held at Milwaukee in 1899, at page 
293 of the proceedings, indicate that Mr. C. C. Hartpence of the New 
Amsterdam (New York) Gas Company, had conceived at that time a 
device for measuring the steam pressure before it entered the gas 
generator. Also the published proceedings of the American Gas Light 
Association of their thirty-first annual meeting, held at Détroit, Mich., 
in 1903, at page 69 and 70, in an article written by W. Cullen Morris, 
of Long Island City, N. Y., a method of measuring the steam supply 
before it enters the generator is also indicated. In view of the prior 
art it does not appear to me what Dickey did could be designated as 
invention. 

In référence to the régulation of the air supply, the defendant's 
structure performs the same work in practically the same way as is 
called for by the Rusby patent. The défendant sells its structure, and 
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plans to regulate the air supply to meet the demand for the Rusby 
structure. The flange inserted in the defendant's structure, which 
joins the air pipe of the apparatus, can be termed an ajutage; and the 
flange inserted with the Pitot tube performs substantially the same 
office as the Venturi tube of the Rusby patent. 

[3] Where a claim of a patent contains a description of only one 
êorm of a thing which would perform the same office in other forms, 
the court will apply the gênerai rule that the description covers ail 
équivalent forms and the form described will be treated only as the 
one preferred. Vrooman v. PenhoUow, 170 Fed. 296, 102 C. C. A. 
484. 

[4, 5] I am accordingly of the opinion that the Rusby patent is 
valid and infringed, and that the Dickey patent is invalid. 

An order may be drawn accordingly. 



OHIO VARNISH CO. v. GLIDDEN VARNISH CO. 

(District Court, N. D. Ohio, E. D. January 29, 1913.) 

No. 30. 

Patents (§ 328») — Validity — Çmob Use — Gkaining Peocess and CoMPOtrND. 

The Clapp patents, No. 839,363, for a process of producing surfaces In 

Imitation of graining, and No. 909,847, for a gralning compound to be used 

in carrylng out such process, held void for prior use in the art, and lack 

of novelty. 

In Equity. Suit by the Ohio Varnish Company against the Glid- 
den Varnish Company. On final hearing. Decree for défendant. 

Albert H. Bâtes, of Cleveland, Ohio, for complainant. 
Offield, Towle, Graves & Offield, of Chicago, 111., and R. S. Léonard, 
of Cleveland, Ohio, for défendant. 

DAY, District Judge. The bill of complaint allèges infringement 
of patent No. 839,363, granted to Ford M. Clapp, of Cleveland, dated 
December 25, 1906, for an improved "process of producing surfaces 
in imitation of graining," and patent No. 909,847, dated January 12, 
1909, for improvements in "graining compound." The first patent re- 
cited relates to a process, and the second to a compound used in carry- 
ing out the process. The combined objects sought in both patents is to 
provide a process and materials for producing a surface in imitation 
of natural wood, both as to the color and grain characteristics of such 
wood. 

The process described, as contained in the process patent, consists 
briefly of first applying a flat coat of yellow paint to the surface to 
be grained, next applying a graining compound carried by a volatile 
vehicle, which compound is capable of absorbing color, and by reason 
of the volatile vehicle, of rapidly drying; next the manipulating of 
the graining compound by means of the hand or a suitable tool to form 
streaks therein for representing the grain of the wood to be imitated ; 

•For other cases see same toplo & § nxjmbeb m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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allowing the vehicle and fhe graining compound to evaporate, then ap- 
plying over the graining compound a varnish, the color of the varnish 
depending upon the color of the wood to be imitated. This may be 
natural varnish or may be varnish colored to imitate the colors of 
the varions woods sought to be reproduced. 

The product patent claims a compound which is intended to be 
used in carrying out one of the steps in the process patent; that is, 
the step providing for the graining compound. 

In the old art of graining as it existed for some hundreds of years, 
the coloring matter was carried in the graining compound, whereas, 
in the patents in suit, the coloring matter is carried in the varnish. 
The art of graining is an exceedingly old art. Graining had been 
donc in the Tower of London some 200 years ago, and the record 
would indicate that grainers were a professional class of artisans over 
3,000 years ago. 

The product patent 909,847, has two claims: 

"1. A graining compouBd in fluid form, consisting of a pigment ground In 
water and contained ready for use in alcohol as a vehicle." 

"2. A composition of matter ready mlxed for graining, consisting of sub- 
stantially equal parts of raw sienna and whiting ground in water to make a 
thin paste, and thinned witli alcohol in colorless form to make the proper con- 
sistency." 

There are six claims in the process patent No. 839,363, and they 
substantially provide for a process of producing imitation grain sur- 
faces, consisting in applying in a liquid form a graining compound 
consisting of permanent earths carried by a quickly evaporating vehi- 
cle, allowing such compound to dry, and then applying over the same 
a varnish carrying a pigment selected according to the wood to be pre- 
sented, or applying a natural varnish. 

Under thèse two patents the composition used as a graining com- 
pound consists of substantially equal portions of raw sienna and whit- 
ing, and alcohol is employed as the volatile vehicle. The patents are 
designed to provide for a ready method of sale of the ingrédients 
mentioned in the process, which can be kept on hand by dealers ready 
mixed for use and for the trade. 

Complainant's expert. Oscar Textor, describes the process and ma- 
terials of thèse patents as follows : 

"The patentée devised a method whereby a ready prepared unlversal grain- 
ing compound could be applied by one not experienced in painting or grain- 
ing, and with thls graining compound were supplied, ready mixed and pre- 
pared, varions varnishes of différent colors, each color designed to impart to 
the graining the color intended to Imitate the natural color of the wood almed 
at The color that it was designed to produce was obtained by the action of 
the whiting in the graining compound upon the soluble pigment or color in 
solution in the varnish. The deslred colors were obtained by the inexperienced 
operator without the use of the spécial Knowledge of the art, and by merely 
foUovï'lng the directions accompanying the graining outfit." 

In this first respect, then, the new process differs from the old, 
namely, no expérience is required by the patented process to obtain 
the desired color. 

"AU of the articles employed in the opération of graining and finishing are 
put up in a commercial way ready for use by Inexperienced operators." 
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It is quite apparent that the floor sets manufacturée! by both com- 
plainant and défendant hâve a large sale. They enable the inex- 
perienced person, desirous of imitating hard wood, without having any 
particular knowledge, to inexpensively dupHcate in their homes the 
varions characteristics and features of hardwood flooring or wood- 
work. One of the chief features which give thèse floor sets a com- 
mercial value is that they can be kept on hand ready mixed and ready 
for use. If the marketing or selling of the graining compound ready 
for use in a suitable form of retainer was the sole point of novelty, 
there would be no patentable invention in such a device. Averil! 
Chemical Paint Ce. v. National Mixed Paint Company et al. (C. C.) 
9 Fed. 462. 

As the art of graining is an exceedingly old one, it would be natural 
to inquire whether or not the process and compound described in com- 
plainant's patents vi^ere in use for the statutory time prior to the com- 
plainant's applications. For if they were so used, of course the com- 
plainant's patents could hâve no validity. For many years the process 
of graining was practically the same. Graining compounds always 
consisted of a pigment ground in water with some kind of a vehicle 
added to it. The vehicle varied according to the custom of the user, 
some using stale béer or vinegar, some using alcohol, benzine, or 
other substances. Varions pigments were used, some grainers used 
whiting combined with sienna, and the whiting and sienna were used 
in varying proportions. The product patent covers a substance which 
is in itself old as to its ingrédients, and there is no novelty disclosed 
by it, except the claim that it is ready for use, and surely such a claim 
is not patentable. 

I hâve carefuUy examined the record in respect to the public use of 
the process referred to in the patents for more than two years prior 
to the filing dates of the applications. It appears from reading this 
record that colored varnishes were used for years in the trade, and 
that graining compounds containing substantially the substances re- 
ferred to in the complainant's patent were employed, and it was the 
universal custom to use a ground coat of the nature specified in the 
patents. Witnesses called by the défendant in référence to this prior 
use corne from ail over the country and testify with frankness and 
in détail concerning the methods pursued by them in carrying on the 
art or profession of graining. Thèse witnesses and the publications 
referred to by the défendant indicate to my mind that Clapp, who 
applied for emd received the patents assigned to the complainant here- 
in, took no new steps nor made no new discovery concerning this pro- 
cess and art of graining. 

The use of a constant color graining compound required no inven- 
tion. The graining compounds used were the same for years, and 
colored varnishes had beèn extensively employed. A number of dé- 
fenses hâve been interposed, and I hâve not seen fit to consider them 
ail; it being plain to me frorn the record that there was a prior use 
of both the compound and process sought to be covered by the patents 
in suit. 

Being of the opinion that the patents are invalid, the bill will be dis- 
missed. 
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UNITED STATES v. INMAN-POULSEN LUMBER CO. 

(District Court, D. Oregon. February 23, 1914.) 

No. 6202. 

1. Public Lands (§ 13*)— Timbeb Cut feom Public Domain — Right of Pos- 

session. 

An action by the United States to recover the value of timber cut from 
tlie publie domain Is essentlally In trover, and cannot be sustalned unless 
plamtiff shows a gênerai or spécial property in tbe timber cut and a rigbt 
to the possession thereof at the commencement of the action. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dlg. §§ 16-18; 
Dec. Dlg. § 13.*] 

2. Public Lands (§ 88*) — Railroad Gbant — Relinquishment — Cutting Tim- 

beb — RioHTS oF United States. 

Act July 1, 1898, c. 546, 30 Stat. 620, provides for the relinquishment and 
exchange of certain lands wlthln the Northern Pacific grant and déclares 
that ail right, title, and interest of the railroad company or its grantees 
in land rellnqulshed shall revert to the United States, and such tracts 
shall be treated in the same manner as if no rights theretO had ever vested 
in the railroad grantee. Held, that such provision refers to the title and 
the treatment of the land after relinquishment, and does not vest In the 
government title to the land or timber growing thereon, or right to pos- 
session prior to relinquishment, or any right of action that the railroad 
company may hâve had for timber taken from the land by a trespasser 
whlle the land was included in the grant prlor to relinquishment. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 235, 266- 
269 ; Dec. Dig. § 88.*] 

Action by the United States against the Inman-Poulsen Lumber 
Company. On demurrer to complaint. Sustained. 

John J. Beckman, Asst. U. S. Atty., of Portland, Or., for the United 
States. 
Judge W. M. Cake, of Portland, Or., for défendant. 

BEAN, District Judge. The action is to recover the value of tim- 
ber cut and removed from 160 acres of land by one Stanley, and pur- 
chased by the défendant. The land from which the timber was re- 
moved is within the limits of the grant by Congress to the Northern 
Pacific Railroad Company, of July 2, 1864 (13 Stat. at Large, 365, c. 
217), to aid in the construction of its road, and was duly patented to the 
company on May 24, 1895. On May 2, 1905, it was listed by the Sec- 
retary of the Interior for relinquishment to the government, under the 
Act of July 1, 1898, c. 546, 30 Stat. at Large, 620, which provides that 
where certain lands within the grant hâve been disposed of by the 
United States or settled upon or claimed in good faith by any quali- 
fied settler prior to January \, 1898, under color of title or claim of 
right under some law of the United States or ruling of the Interior 
Department, and the settler or purchaser refuses to transfer his entry 
as therein provided, the railroad grantee or its successor may upon 
a proper relinquishment of such land sélect an equal quantity of public 
land in lieu thereof. The land was actually conveyed to the United 
States by the railroad company on January 3, 1908. On the same day 

•For otber cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa» 
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Stanley's application for a homestead entry thereon was allowed, în 
which he claimed settlement prior to January 1, 1898; but such entry 
was relinquished in April following. During the years 1900 to 1903, 
prior to the allowance of his homestead application, and while the ti- 
tle to the land was in the railroad company, Stanley eut and removed a 
large quantity o£ timber theref rom, and sold the same to the défendant. 

The plaintifif brings this action to recover the value of such timber, 
claiming that the effect of the relinquishment of the land to the govern- 
ment by the railroad company, after the timber had been eut and re- 
moved, is to vest in the government a right of action theref or. There 
is no averment that the timber was eut and removed without the knowl- 
edge or consent of the railroad company, or that the land from which 
it was eut had been disposed of by the United States to any one other 
than the railroad company, prior to January 1, 1898, or had been 
settled upon or claimed in good faith prior to that date by any qualified 
settler under any law of the United States or ruling of the Interior De- 
partment. The défendant has demurred to the complaint, and in my 
judgment it should be sustained. 

[1, 2] The action is essentially in trover, and to entitle the plain- 
tiiï to recover it is necessary for it to show a gênerai or spécial prop- 
erty in the timber eut and a right to the possession of the same at the 
commencement of the action. 38 Cyc. 1004 et seq. ; United States v. 
Loughrey, 172 U. S. 206, 19 Sup. Ct. 153, 43 L. Ed. 420. And this it 
does not do. On the contrary, it appears from the complaint that the ti- 
tle to the land, and consequently to the timber growing thereon, was • 
in the railroad company at the time the timber was eut and removed, 
and presumably the land was in the possession of the company through 
some one holding under it. After the timber had been eut and re- 
moved, the land was relinquished to the plaintifif, as provided in the 
Act of July 1, 1898; but I can find nothing in such act which vests or 
is intended to vest in the government a right of action for timber eut 
and removed prior to such relinquishment. The provision that ail 
right, title, and interest of the railroad company or its grantees in land 
relinquished "shall revert to the United States, and such tracts shall be 
treated, under the laws thereof, in the same manner as if no rights 
thereto had ever vested in the said railroad grantee," has référence 
to the title and the treatment thereof after the relinquishment, and 
does not vest the government with the title to the land or the timber 
growing thereon, or the right to possession thereof, prior to relinquish- ' 
ment, or with any right of action the railroad company may hâve had 
for the timber. The act provides when and under what circumstances 
the railroad company or its grantee might make a relinquishment, but 
an actual relinquishment was necessary to vest title in the government. 
Until the land was actually relinquished, the légal title, with the owner- 
ship of the timber growing thereon, was in the railroad company, and 
the United States could not hâve maintained an action for trespass 
against one going thereon and cutting and removing the timber there- 
from. United States v. Loughrey, 172 U. S. 206, 19 Sup. Ct. 153, 43 
L. Ed. 420. The case of Humbird v. Avery, 195 U. S. 506, 25 Sup. 
Ct. 123, 49 L. Ed. 286, was a controversy between purchasers from the 
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railroad company and parties claiming under color of title under some 
law of the United States or ruling of the Interior Department, and in- 
volved a question of title only, and not the right acquired by the United 
States by a rehnquishment regularly made. 

As the government had no title to the land or timber at the time the 
timber was eut and removed or the action commenced, it cannot, in my 
judgment, maintain an action to recover the value thereof. 



In re LEICHTAG. 

(District Court, W. D. Pennsylvania. February 18, 1914.) 

No. 10,518. 

Aliens (§ 65*) — Natuealization — Qualification — Résidence. 

Under Eev. St. § 2166 (U. S. Oomp. St. 1901, p. 1331), provlding that any 
allen who may enlist In the United States Army and be honorably dls- 
charged shall be admitted to cltizenship without any previous déclaration 
of hls intention to become such, and that he shall not be required to provç 
more than one year's résidence withln the United States previous to his 
application, and Naturalization Act June 29, 1906, c. 3592, § 4, pars. 2, 4, 
34 Stat 596 (U. S. Comp. St Supp. 1911, p. 529), requiring proof that 
appllcants for citizenship hâve resided in the United States for at least 
five years and in the state for at least one year Immediately precedlng 
the flling of the pétition, an honorably dlscharged soldier need not hâve 
been a résident of the state for one year ; section 2166 not having been 
expressly or Impliedly repealed by the Naturalization Law. 

[Ed. Note. — For other cases, see AUens, Cent. Dig. § 129; Dec. Dig. 
I 65.*] 

Application of citizenship by Joseph Leichtag. Application granted. 
W. M. Ragsdale, of Pittsburgh, Pa., for the United States. 

ORR, District Judge. The sole question now before us is whether 
or not an honorably discharged soldier may be granted citizenship with- 
out proving one year's résidence in the state in which his application is 
filed. 

The Act of June 29, 1906, 34 St. at Large 596, commonly called the 
"Naturahzation Law," was intended to provide a uniform System for 
the naturalization of aliens. It, however, nowhere either expressly or 
by implication repealed section 2166 of the Revised Statutes (U. S. 
Compiled Statutes 1901, p. 1331). This is the view taken in the cases 
hereinafter referred to. 

Section 2166 of the Revised Statutes is as follows: 

"Any alien, of the âge of twenty-one years and upward, who has enlisted, 
or may enlist, in the armies of the United States, either the regular or the 
volunteer forces, and has been, or may be hereafter, honorably discharged, 
shall be admitted to become a citizen of the United States, upon his pétition, 
without any previous déclaration of his intention to become such; and he 
shall not be required to prove more than one year's résidence within the 
United States previous to his application to become such citizen ; and the 
court admitting such alien shall, in addition to such proof of résidence and 
good moral character, as now provided by law, be satisfied by compétent 
proof of such person's having been honorably discharged from the service of 
the United States." 

•For otlier cases s0e same topic & S numbeb in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 



682 211 FEDEKAL KBPOETBB 

It will be noticed that there is no requirement in said section that 
the applicant shall hâve resided longer in the United States than one 
year, and that there is no provision for résidence of any length of time 
within the state in which his appHcation shall be made. 

The Naturalization Law, in the second paragraph of section 4, pro- 
vides, among other things, for affidavits of at least two crédible wit- 
nesses, who are citizens of the United States, who shall state in their 
affidavits that they hâve personally known the applicant to be a rési- 
dent of the United States for a period of at least five years continu- 
ously, and of the state, territory, or district in which the application 
is made for a period of at least one year immediately preceding the 
date of the filing of his pétition. In the fourth paragraph of section 
4 it is provided, among other things, that it shall be made to appear to 
the satisfaction of the court that the applicant "has resided continuous- 
ly within the United States five years at least, and within the state or 
territory, where such court is at the time held one year at least." 

The question now before us has been ruled by the District Court for 
the District of Oregon. In re MacNabb, 175 Fed. 511. That court by 
Judge Wolverton held that the Naturalization Law, in so far as it 
provided for proof of résidence as therein required, is inapplicable to 
the pétition pf an honorably discharged soldier applying under section 
2166 of the Revised Statutes on proof of one year's résidence within 
the United States. 

In Re Loftus, 165 Fed. 1002, the Circuit Court for the Southern Dis- 
trict of New York by Judge Ward had before it the case of an hon- 
orably discharged soldiei- who appeared with only one witness. Not- 
withstanding the provisions in the act of 1906 that two witnesses should 
appear, Judge Ward admitted the applicant in the case before him be- 
cause of the provision in section 2166 for proof "as now provided by 
law." The provision at the time of the adoption of section 2166 did 
not embrace the number of witnesses that should be produced. In 
other words, he gives effect to the word "now" in section 2166. We 
agrée with his language as follows : 

"Although. the gênerai act of 1906 expressiy repealed varlous provisions of 
existing law, it made no mention of section 2166, which specially regulated 
the admission of honorably discharged soldiers. Congress must hâve Intended 
that the admission of this class of allens should continue to be regulated by 
section 2166. I do not think the two acts irreconcilable, and both should be 
given efCect as far as possible. Congress probably regarded honorably dis- 
charged soldiers as a spécial class, as to whom précautions generally neces- 
sary were not required. This would be natural as to applicants who had 
actually been In the service of the L'nited States and as to whose good ehar- 
actér the offlcers of the TJnited States had certified." 

Section 2166 of the Revised Statutes was before the Court of Ap- 
peals for the Eighth Circuit in United States v. Peterson, 182 Fed. 
289, 104 C. C. A. 571. The décision in that case is not inconsistent 
with the cases hereinbefore cited. It recognizes that section 2166 was 
not repealed by the Naturalization Law, but holds that because there 
was no provision in the law for securing an adjudication of the right 
to citizenship existing procédure must be followed. Therefore it held 
that the provisions of the Naturalization Act requiring posting of the 
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pétition for 90 days prior to hearing was applicable to an honorably dis- 
charged soldier. Procédure, however, is distinct from évidence and 
proof. In the case at bar the procédure bas been in accordance with 
the act of 1906. The évidence offered bas been in compliance with 
section 2166. The applicant, having furnished proof that he has re- 
sided for one year within the United States previous to bis application, 
and proof of bis good moral character, and proof that he has been hon- 
orably discharged from the service of the United States, is entitled to 
citizensbip, notwithstanding the fact that he has not resided within the 
State of Pennsyivania one year before the filing of bis pétition. 



THE HAEVBX D. GOULDBR. 

HAWGOOr» THANSIT CO. v. GREAT LAKES TOWING CO. 

(District Court, N. D. Ohlo, E. D. January 13,- 1914.) 

No. 2468. 

TOWAGE (§ 11*) — INJUET TO TOW LlABILITY OF TUG. 

An injury to a steamer by striking against the abutment of a brîdge 
wMle being towed through the draw held not due to any fault of the tug 
but to the fault of the master of the steamer in falling to comply with the 
direction of the master of the tug to put a man with a line on shore to 
hold steamer straight while passing through the draw. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Dig. 
§ 11.*] 

In Admiralty. Suit by the Hawgood Transit Company against the 
Great Lakes Towing Company. Decree for respondent. 

Goulder, Holding & Masten, of Cleveland, Obio, for libelant. 
Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, OhiQ 
for respondent. 

DAY, District Judge. At about 3 o'clock p. m. on May 19, 1908, 
the tug Harvey D. Goulder was called by the master of the steamer 
Harvey D. Goulder to assist the steamer from its place of mooring at 
the sbipyard in the barbor of Lorain to the coal dock on the west side 
of tbe river at Lorain. With the exception of a slight rain, the weather 
was fair ; there being no wind. The steamer was lying bead upstream, 
with her port side to the dock, and, upon the arrivai of the tug, it was 
agreed between tbe master of the steamer and the master of the tusr 
that the steamer should run a line from her starboard bow to tbe west 
bank of the river, in order to keep tbe steamer straight in the cbannel, 
while going through tbe draw of the Erie avenue bridge further down 
the river. This bridge lies between the sbipyard and the coal dock to 
which the steamer was destined. Before taking the steamer in tow 
tbe tug took a man from the steamer to tbe west bank of the river and 
placed him on tbe west bank of the river at a point about amidships 
of tbe steamer. This man had with him a beaving line. The tug took 
a barbor line furnished by the steamer, and, after the line from the 

•For other casée see same toplc à § numbee in Dec. & Am. Digs. 1907 to date. & Eep'r Indexes 
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steamer had been cast off, proceeded to tow the steamer stem first 
down the river. When the stern of the steamer had entered the draw 
of the bridge, the steamer's bow was swinging to the eastward, there- 
by throwing her stern up to westward and toward the west abutment 
of the bridge. At this point Ûie tug put her heel to port in an effort 
to pull the stern of the steamer away from the west abutment of the 
bridge. The tow line parted, and the stern of the steamer, continuing 
to swing to the westward, struck the west abutment of the bridge, do- 
ing some slight damage to both the bridge and the steamer. 

It is urged on behalf of the steamer that the damages were occa- 
sioned by reason of the fact that the steamer was negligently towed, in 
that the tug maintained excessive speed and was not under control, 
and that the parting of the line was the resuit of the previous improper 
navigation of the vessel, making extrême measures necessary, and the 
négligence of the engineer in so recklessly handling bis engîne as to 
fetch up on a good line that would ordinarily withstand such a strain 
exerted upon it. It is contended on behalf of the steamer that aftcr 
it had been agreed to put a man on shore on the opposite side of the 
river with a heaving line, and thereby convey a line from the steamer 
to the opposite shore, the captain of the tug told the captain of the 
steamer not to mind the line, and that the captain of the steamer obeyed 
this instruction. This is denied by the tug. 

There is a sharp conflict in the testimony upon this point ; the cap- 
tain of the steamer alone claiming that the order to put out the line 
was countermanded. The crew of the tug are practically unanimous 
in saying that no such instructions countermanding the placing of the 
line were given. It is also contended, on behalf of the steamer, that 
the captain of the tug could bave seen that this line had not been con- 
veyed from the steamer to the opposite bank, and was therefore at 
fault in maneuvering the tug as he did. 

Considering the testimony of ail the witnesses, and the surrounding 
circumstances and the probabilities of the case, I am forced to reach 
the conclusion that the captain of the tug did not countermand the or- 
der to convey the line from the steamer, and I am also of the opinion 
that, as the steamer reached the point where the man was stationed on 
the bank, the captain of the tug could not see that this line had not 
been placed. 

The record does not show that the tug was going at an excessive 
speed at any time; the weight of the testimony indicating that the tug 
was not proceeding at a rate much in excess of one mile an hour at the 
time of the occurrence. This fact has corroboration in that the steamer 
was not damaged to any great extent, nor was the bridge. 

Under a contract which the company operating the steamer had with 
the Company operating the tug, it was incumbent upon the steamer to 
furnish a line for towage which should be sufficient for the service. 
It appears that the line was given an inspection by those charged with 
the opération of the steamer, and it also appears that, from such an 
examination as it was possible for those operating the tug to make, 
it did not appear in either instance that the line was in any way in- 
sufficient. In any event, had the instructions of the captain of the tug 
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been obeyed, there would hâve been no necessity to bave put any un- 
usual strain upon this line, and the accident would not bave happened. 

I am of the opinion that the damage to the steamer Goulder was oc- 
casioned by the captain of the steamer failing to put tbe Une across 
the river from the bow of the steamer, and I do not find that the tug 
was in any way at fault. 

The libel will accordingly be dismissed. 



THE THIELBEK. 

THE THODE PAGELUND. 

(District Court, D. Oregon. February 23, 1914,) 

Nos. 6111 and 6116. 

1. Collision (§ 115*) — Liability — Pokt of Pobtland. 

The Port of Portland, a municipal corporation, doing pilotage and tow- 
age between the city of Portland and the open sea under L. O. L. § 6106, 
authorizing the port to establish and maintain an efficient towage and 
pilotage service and to operate tugboats, employ pilots, and collect pilot- 
age and towage, is liable for a maritime injury due to the fault of its 
tugboat or the négligence of its pilot. 

[Ed. Note. — For other cases, see Collision, Cent Dig. §§ 244-247; Dec. 
Dig. § 115.*] 

2. Admiraltt (I 19*) — Local Law — State Statutes. 

Where a maritime Injury was alleged to be due to the négligence of 
the pilot of a tug owned and operated by the Port of Portland, the extent 
of liability was governed by the gênerai admiralty law and could not be 
limited by state statute (L. O. L. § 6108), declaring that the liability of 
the port for such injuries should not exceed $10,000. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 233, 234 ; Dec. 
Dig. § 19.*] 

In Admiralty. Libels by Wilhelm Wilhelmsen against the German 
bark Thielbek and the Port of Portland, and by Knohr & Burchard 
against the Norwegian steamship Thode Fagelund. On exceptions to 
the answer of the Port of Portland. Sustained. 

Wm. C. Bristol, of Portland, Or., for Wilhelm Wilhelmsen. 
Wood, Montagne & Hunt, of Portland, Or., for the Thielbek. 
Teal, Minor & Winfree, of Portland, Or., for Port of Portland. 

BEAN, District Judge. On Augnst 24, 1913, a collision occurred 
in the harbor of Astoria between the German bark Thielbek, in tow of 
a tug belonging to the Port of Portland, and tbe Norwegian steamer 
Thode Fagelund, in charge of a pilot belonging to such port. The 
owner of the Fagelund libeled the Thielbek in rem and the Port of 
Portland in personam to recover $125,000 damages, alleged to bave 
been due to the fault of the Thielbek and her tow. And the owners of 
the Thielbek libeled the Fagelund in rem and the Port of Portland in 
personam to recover $23,500, alleged to be the damages suflfered by 
her, due, it is charged, to the négligence of the Fagelund and her pilot. 

*Far other ca^es see aame toptc à { numbbb in Dec. & Am. Dlgs. 1907 to date, & ReD'r Indexes 
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The Port of Portiand is a municipal corporation, organized and ex- 
isting under a law of the state, and authorized, among other things, to 
establish and maintain an efficient towage and pilotage service on the 
Willamette and Columbia rivers between the city of Portiand and the 
open sea, and to that end to purchase, lease, control, and operate steam 
tugboats and steam and sail pilot boats, and employ and furnish pilots, 
'and to coUect charges for pilotage and towage. Lord's Oregon Laws, 
§ 6106. It bas answered the libel in each of the cases referred to, al- 
leging, among other things, that the law under which it is organized 
provides that its liability for an injury to a vessel while being towed 
by one of its tugs, or in charge of one of its pilots, due to the fault of 
the tug or the négligence or incompétence of the pilot, is limited to 
$10,000. Lord's Oregon Laws, § 6108. Exceptions hâve been filed to 
the answers on the ground that the provision of the statute limiting lia- 
bility is not binding on a court of admiralty. 

[1j 2] That the Port of Portiand is liable for a maritime injury due 
to the fault of its towboat or the négligence of its pilot is settled in this 
circuit. United States v. Port of Portiand (D. C.) 147 Fed. 865 ; Port 
of Portiand v. United States, 176 Fed. 866, 100 C. C. A. 336. But 
whether the state statute limiting such liability to a sum not exceeding 
$10,000 is binding on a court of admiralty is the question now present- 
ed. I think it is ruled by the décision of the Suprême Court in Work- 
man v. New York, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314. 
That was a libel against the city of New York in personam to recover 
damages to a vessel by being run into by a fire boat of the city while it 
was entering a slip for the purpose of getting in a position to aid in 
putting out the fire in a warehouse near the slip bulkhead. The Dis- 
trict and Circuit Court of Appeals proceeded on the assuraption that 
the local law controlled; the former holding that the city was liable 
(63 Fed. 298), and the latter that it was not (67 Fed. 347, 14 C. C. A. 
530). But on certiorari the Suprême Court held that the question must 
be decided by the gênerai admiralty and not the local law ; that the 
local law or décisions of a state cannot as a matter of authority abrogate 
maritime law; that, when the relation of master and servant exists, an 
owner of an ofïending vessel committing a maritime tort is responsible 
under the rule of respondeat superior ; that there is no limitation tak- 
ing municipal corporations out of reach of the process of a court of 
admiralty; and that it must answer for a maritime tort, regardiess of 
the capacity in which its agents were acting at the time, although under 
the local law it would not be liable. The effect of the décision, in 
short, is that courts of admiralty will afford redress for an injury com- 
mitted by a vessel where the subject-matter is within the cognizance of 
such courts and where the wrongdoer is amenable to its process, al- 
though relief is afforded by the local laws, and that "state laws or déci- 
sions cannot deprive an individual of a right of recovery for a mari- 
time wrong which, under the gênerai principles of the admiralty law, he 
undoubtedly possessed," nor can they "destroy the symmetry and effi- 
ciency of that law by ingrafting therein a principle which violâtes the 
imperative command of such law that admiralty courts must administer 
redress for every maritime wrong in every case where they hâve juris- 
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dictional power over the person by whom the wrong has been com- 
mitted." , 

If, as held in this case, state laws and décisions cannot exonerate 
a municipality owning an offending vessel from liability in admiralty 
lor a tort committed by such vessel, it wotild seem logically to follow 
that such a law limiting the amount of recovery and thus aiïecting the 
relief to be granted is not binding on an admiralty court, where the 
wrongdoer is subject to the jurisdiction of such court and the proceed- 
ing is in accordance with the maritime law. 

Exceptions will therefore be allowed. 



In re DAVIDSON. 

MOOEE V. BREIT. 

(District Court, N. Dl Callforaia, First Division. February 19, 1914.) 

No. 15,439. 

JUDGMENT (§ 646*) PeEFEEENCES OF BANKRUPT — ADJUDICATION OF RbFBBEE — 

CONCLUSIVENESS. 

Where, In a bankruptcy proceedlng, the trustée flled objections to a 
clalm on the ground that tho claimant had received a préférence which 
came on for hearing before the référée before whom the claimant Intro- 
duced évidence, and the référée made an order, judgment, and decree ad- 
judglng that a payment to such claimant constituted a voidable préfér- 
ence, and dlsallowing his claim untll the surrender by hlm of the amount 
of the préférence, no review of whlch was taken, such adjudication was 
concluslve as to the fact of préférence, in an action by the trustée to re- 
cover back the preferential payment, since, while the référée could not 
hâve assumed jurisdiction In the first Instance over the question of préf- 
érence, the claimant, havlng litigated that question and acquiesced in 
the referee's flndings and judgment, was concluded thereby. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1159; Dec. 
Dig. § 646.*] 

In Bankruptcy. Action by William H. Moore, Jr., as trustée in 
bankruptcy of Philip T. Davidson, against H. Breit. Judgment for 
plaintifï on the pleadings. 

Clarence A. Shuey, of San Francisco, Cal., for complainaht. 
Samuel M. Samter, of San Francisco, Cal., for défendant. 

DOOLING, District Judge. Plaintifï, as trustée in bankruptcy of 
the estate of Philip T. Davidson, sues the défendant to recover the 
sum of $250, alleged to hâve b-een paid to défendant 'by the bankrupt 
at such times and in such manner as to constitute a voidable préfér- 
ence. The complaint avers the facts necessary to show a voidable 
préférence, and then allèges that the défendant had filed his proof of 
debt with the référée in hankiuptcy for the sum remaining due him 
after deducting the $250 received; that the trustée had filed objections 
thereto on the ground that défendant had received a préférence; that 
the said claim and objections came on regularly for hearing before the 
référée; that évidence was introduced to sustain the issues thereby 

*For otber cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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made ; and that thereafter the référée rendered and filed his findings, 
judgment, and decree, the same being set out in full in the complaint 
It appears therefrom that the défendant, in support of his claim be- 
fore the référée, had introduced évidence in the form of a déposition, 
and that the référée, being fuUy advised, did find and adjudge that 
the payment to défendant of said $250 constituted a voidable préfér- 
ence, and that the claim of défendant should stand as proven as an un- 
secured claim to be disallowed until the surrender, by défendant to the 
trustée, of said sum of $250, constituting the amount of the voidable 
préférence obtained by said claimant over the other creditors. 

The complaint also avers that no review was taken from said order, 
judgment, and decree of the référée, and that the same is novv in full 
force and effect. 

The answer, while denying the fact of préférence, does not deny 
that the proceedings were had before the référée, as alleged, with the 
resuit as above briefly stated. Plaintifï now moves for judgment on 
the pleadings upon the ground that the findings and judgment in the 
proceedings before the référée constitute an adjudication of the facts 
that the money was paid to défendant by the bankrupt, and that such 
payment was a voidable préférence, and that thèse questions cannot 
again be litigated in the présent action. I am of the opinion that such 
is the effect of the referee's adjudication. The défendant, by present- 
ing his claim in the bankruptcy proceeding and pressing it after objec- 
tion made to it by the trustée that he had received a préférence, by of- 
fering évidence upon that issue, and by acquiescing in the referee's 
findings and judgment, is foreclosed from again litigating the questions 
therein decided. While the référée could not hâve assumed jurisdiction 
over thèse questions in the first instance, yet, when défendant submitted 
his claim to the bankruptcy court, he also included in such submission 
the question as to whether or not he had received a préférence, provid- 
ed such question were thereafter raised and litigated before the court 
or the référée in passing upon his claim. Having been heard once by a 
tribunal having jurisdiction to détermine the matter, he cannot be 
heard again. 

The motion for judgment on the pleadings will therefore be granted. 
The cost of référence and the fées of the référée will be included in 
the costs. 



EQUITABLE TRUST CO. OF NEW YORK v. NATIONAL BANK OF COM- 
MERCE IN ST. LOUIS. 

(District Court, B. D. Missouri, E. D. January 12, 1914.) 

No. 4094 

1. COBPORATIONS (§ 155*) STOCK — DIVIDENDE RiGHT TO. 

Défendant national bank, through an agent who acted altogether In Its 
Interest and as its représentative, entered into a contract by whleh the 
agent became a joint purchaser with others of substantially ail of the 
common stock of a manufacturing corporation. The contract provided 
that the agent as trustée shoukl hold the stock untll fully paid for by the 

•For other cases see same topic & § kumbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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individual purchasers, with power to pledge the same as security for 
money borrovved to complète the purchase, the loans to be obtained od 
notes of one of the other purchasers, who also agreed to furnish additional 
collatéral, the notes to be subject to renewals if desired for two years. 
It also provided that the trustée should collect ail dividends which might 
be declared and paid on the stock "not disposed of under contract or con- 
tracta of pledge," and apply the same to the payment of the notes for 
borrowed money In his discrétion. He borrowed from complainant trust 
Company, on the recommendatlon of défendant, wlth which it had business 
relations, $250,000, and pledged as security therefor stock worth the same 
amount at par value, and also other collatéral furnished by the maker of 
the notes. After about a year the manufacturing company declared and 
paid a dividend of 25 per cent., which was coUected by the trustée, but no 
part of it was paid to complainant which was not advised of it or of the 
contract. Before the end of another year défendant through its said agent, 
induced complainant to exchange the pledged stock for other collatéral, 
and shortly afterward another dividend of 50 per cent, was declared and 
paid on the stock. Défendant afterward sold the pledged stock. The col- 
latéral received by complainant in exchange was insufficient to pay its 
note. Held, that the dividends received by défendant on the pledged stock 
In equity belonged to complainant, which was entitled to recover the same 
or so much as was required to satisfy its clalm. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 560-563, 
B68-576, 578, 593-603 ; Dec. Dig. § 155.*] 

2. Banks and Banking (§ 261*) — National Banks — Liability foe Monet 
Eeceivbd tjndeb Conteact Ultra Vires. 

A national bank cannot receive money equitably belonging to another 
without accounting for the same, even though It was received as an inci- 
dent of a contract made by the bank, which was ultra vires and not en- 
forceable. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 991- 
1000 ; Dec. Dig. § 261.*] 

In Equity. Suit by the Equitable Trust Company of New York 
against the National Bank of Commerce in St. Louis. Decree for com- 
plainant. 

Murray, Prentice & Howland, of New York City, and Judson, 
Green & Henry, of St. Louis, Mo., for complainant. 

George L. Edwards, Edward D'Arcy, and Henry S. Priest, ail of 
St. Louis, Mo., for défendant. 

DYER, District Judge. It would be useless and unprofitable to 
enter into a lengthy discussion of the différent phases of the évidence 
contained in the voluminous transcript now before the court. Such 
portions as may be considered important as bearing upon the real 
and controlling question in the case will either be copied or briefly re- 
ferred to. 

The claims advanced by and the contentions of the complainant and 
défendant are so numerous that in a measure they become confusing, 
and if the court should undertake to pass upon ail of them, the chances 
are the main question would be lost sight of, or be at least greatly 
obscured. 

The complainant in its bill seeks to recover of the défendant the sum 
of $150,000, with interest thereon at the rate of 6 per cent, per annum 
from the Ist day of July, 1911. The légal basis of the claim is that 

•For other cases see same topic &i numeee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
211 F.— 44 
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the défendant has received certain moneys belongîng to the complain- 
ant, which in equity and good conscience should be paid to it. This 
claim is stoutly denied by the défendant. The issue is sharply drawn, 
and its considération and détermination should not be clouded by other 
and less important questions, now vigorously urged upon the attention 
of the court by able and distinguished counsel. If the complainant's 
claim is not well founded, the bill should be dismissed. If, upon the 
contrary, it is well founded, there should be no delay in granting the 
relief prayed for in the bill. 

[1] The facts — the important facts — as the court understands them 
are substantially thèse: 

Some years prior to the autumn and winter of 1906, there was duly 
incorporated under the laws of the state of West Virginia the lola 
Portland Cernent Company. By its charter the company had a pre- 
ferred capital stock of $1,500,000, divided into 60,000 shares of the 
par value of $25 each, and a common capital stock of $3,000,000, di- 
vided into 120,000 shares of $25 each. 

The charter provided that the holders of the preferred stock should 
not be entitled to vote, but that they should be preferred as to divi- 
dends limited to 7 per cent, per annum, and preferred as to the prin- 
cipal of their stock and arrears of dividends upon dissolution. 

The company was in the years 1906 and 1907, and for years prior 
and subséquent, engaged in the manufacture of Portland cément at 
lola in the state of Kansas. In the latter part of 1906 and the early 
part of 1907 its stock, especially the common stock, was valuable and 
désirable. 

At or near the same place in Kansas another plant, known as the 
Kansas Portland Cernent Company was also engaged in the manufac- 
ture of cernent. 

At the head of this latter named plant was one George E. Nichol- 
son. His attention was attracted to the lola plant, and he concluded 
that the ownership of the lola stock was very désirable. He there- 
upon, to wit, in the latter part of the year 1906, set about to get an 
option upon the stock, and thereafter avail himself of the option and 
buy the stock. 

The évidence of Nicholson was taken at the hearing, and it throws 
much light upon the manner and means employed by him in obtain- 
ing the option, and the sources from which he obtained the money to 
'pay for the stock. So much of his testimony as seems pertinent is as 
follows: 

"Q. State wtten and how you became interested In the lola Portland Cé- 
ment Company. A. Well, how I became interested, or rather when, was in 
December of 1906 and January of 1907. How I became interested was largely 
through my knowledge of the business in the plant we had and the trouble 
that had occurred from time to time between the lola Company and the com- 
pany I represented or was président and gênerai manager of. Q. What was 
the name of that company? A. The Kansas Portland Cernent Company. 
Our going into the fleld created a good deal of feeling on their part, aud 
notwithstanding, as I said a moment ago, we paid as high as $2 a barrel for 
our cément, when we got ready to put our product on the market we sold 
as low as 80 cents through an action on their part that we looked upon as 
trying to force us out ol the bu.sinesa. We were the second plant in the 



EQUITABLE TRUST 00. V. NATIONAL BANK OF COMMEBOE 691 

West, and they were the first — In saylng 'West' I mean Miâflle West. Thcrfi 
was more or less contention from time to tlme, and when It flnally developed 
that tliere was a représentative over there looking the lola property over, we 
uaturally proeeeded to try to ascertain who he represented. It so happened 
that he had been a professor in chemistry, a gentleman who was out there 
in Ann Arbor, and my chief superintendent, Mr. B. C. Champion, had taken 
chemistry of Mm, and through that connection we began to investigate. I 
sent a gentleman from New York, and in due time got in touch with the prin- 
cipals involved in the purchasing of the lola plant, which at that time con- 
sisted of Holmes & Brown of New York, I think I may say — they formerly 
lived in Détroit — and H. G. Hamilton, of Youngstown, Ohio. In due time I 
was brought in touch with the principals, first, I think, in New York, and aft- 
erwards in Cleveland and later in St. Louis, and after negotiations covering 
some weeks, the deal was consummated. 

"Q. Mr. Nlcholson, please state what was the plan after the negotiations 
that you hâve referred to, under which you sought to acquire a large part of 
the common capital stock of the lola Portland Cément Company. In other 
words, did you undertake to accomplish that under the terms of an option 
that was held by H. G. Hamilton, of Youngstown, Ohio? A. Yes, we found 
— In answer to your question I wlU say, we found Mr. Hamilton and Holmes 
and Brown had an option on the property to acquire the common capital 
stock of the company, consisting of 120,000 shares of a par value of $3,000,000. 
Q. State briefly what that option was, Mr. Nicholson. A. I think the option 
was between Mr. Bassett as président of the company and some other mem- 
bers of his executive committee, for the acquiring of the common capital 
stock of the company at the value of $25 per share. There was an agree- 
ment on the part of the holders of the option to take ail of the common stock 
offered at that price, with a guaranty on the part of the sellers to deliver not 
less than 51 per cent. It further carrled with it an obligation on the part of 
the purchasers to take ail the preferred stock of the company, consisting of 
$1,500,000, that might be offered in connection with the sale of the common 
stock. That preferred stock was to be taken at retirement price, that is, 
par and 10 per cent., so that it made a share of $25 cost the purchaser $27.50. 
Q. That is of the preferred? A. That is of the preferred. Q. What was 
flnally done under that option, Mr. Nicholson, after you became Interested 
in it? A. Well, after considérable negotiations back and forth, when I felt 
that I had the proposition pretty well in hand, I came on to St. Louis with 
a view of flnaneing it 

"Q. Let me Interrupt you just a moment: Did you, before coming to St 
Louis — before we take up the flnaneing of the purchase of that stock under 
that option — did you make any arrangements for having the rights of the 
holders. of that option to buy the stock as you hâve outlined, transferred or 
assigned to you? A. Yes; I had an agreement to that efCect. Q. You had 
an agreement with them to that effect? A. Yes, sir. Q. State what you 
did looking towards acquiring the stock under that option. A. My next step 
of necessity was to finance it. I had my own funds pretty well invested In 
propositions I was interested in, plants not only in the Kansas belt, but one 
in Tennessee, -near Chattanooga, and the other up at Des Moines,' lowa. I 
think I came to St. Louis first right after Christmas of 1906. The first con- 
férence I had with Mr. Van Blarcom, then président of the National Bank 
of Commerce. I presented the proposition to him in ail its détails, and gave 
hlm the showing of what the company was doing in which I was interested 
at the time, the Kansas Portland Cernent Company, and stated in gênerai 
the cément situation hère in the Middle West, and our reasons for wantlng 
to acquire the plant. I stated to him about the amount it would take, in 
my judgment, to purchase the property, that I thought the common stock 
would corne in pretty freely, and in ail possibility a good proportion of tbs 
preferred stock. After considérable negotiations (I don't recall just how 
long it lasted, but I was in to see hlm several times) it flnally resulted in 
this kind of an arrangement: Mr. Van Blarcom stated he would be willing 
to finance one-half the requirements, or approximately, $1,600,000 of the com- 
mon stock, but that he would not become interested In the purchase of the 
preferred. He further stated that he would lend me the assistance of the- 



692 211 FEDERAL RBPOETER 

banb, and asslst In every way they could on ttie outside In procuriiig the 
additional money to finance the purchase of the lola Company. As near as 
I can recal], practically ail my conférences were with Mr. Van Blarcom. I 
recall a little chat wlth Mr. Edwards, Mr. B. F. Edwards, then cashier, I 
think, of the bank, but Mr. Edwards never warmed up to the proposition, 
and the negotiations were practically ail between Mr. Van Blarcom and my- 
self ; and later on Mr. Perry was called In to Investlgate, I présume, certain 
statements I had made, and later journeyed with me to différent places for 
the purpose of raising thèse funds to complète the purchase of the lola 
■Company. 

"Q. What amount of money for the purpose of acquiring thls common cap- 
ital stock of the lola Company did you raise yourself, independently of the 
National Bank of Commerce or of any assistance which any of the otficers of 
that bank gave youî A. I think my first negotiations were with the prési- 
dent of the Commerce in Kansas City, Dr. Woods. I got $100,000 from him 
and $100,000 from the Commerce Trust Company, In which the doctor was 
also interested, and W. T. Kemper, I think, was vice président or président, 
whom I was acquainted with, and I think I secured $50,000 — I am sure I 
did — from Mr. Holmes of the Pioneer Trust Company, and a short time after 
that I secured $500,000 from a Personal friend, William Lanyon, whom I met 
in lola after selling his smelting property to some New York people. Mr. 
Lanyon is now in St. Louis. I hâve been acquainted with Mr. Lanyon ever 
since 1879, and constructed many smelting plants and furnaces for him. Q. 
Then, you acquired unaided, $750,000, if I folio wed you correetlyî A. How 
much? Q. $750,000? A. Yes, sir. 

"Q. Who were interested with you, and how, Mr. Nicholson in the ac- 
quirement of this common capital stock of the lola Portland Cément Com- 
pany? What was the plan finally worked out for that purpose? A. The plan 
as finally worked out resulted in an agreement being dravra between three 
parties, H. G. Hamilton, of Youngstown, Ohio — Q. Whom did he repre- 
sent? A. Well, I should say, himself and Mr. John Sherwin, président of 
the First National Bank of Cleveland. Q. Did he also represent Mr. F. H. 
Goff of the Cleveland Trust Company? A. I rather thought he did, but we 
never knew whether Mr. Goff was really interested as a party to the trade, 
or simply as counsel for Mr. Hamilton and Mr. Sherwin. Q. Go on. A. The 
next party was Mr. Perry, representing the National Bank of Commerce, and 
their associâtes there, and myself. The agreement was along the Unes— Q. 
You hâve seen this agreement dated January 17, 1907, that was finally en- 
tered into between you and Mr, Perry, providing for those three interests ; 
you hâve seen that frequently, hâve you not? A. Yes, sir. Q. Did that 
cover the plan that you referred to, whieh was subsequently reduced to writ- 
ing? A. Yes, sir." 

The agreement between Perry, representing the défendant bank, and 
Nicholson was subsequently reduced to writing, and dated the 17th of 
January, 1907. It is as follows : 

"This contract and agreement, made and entered Into thls 17th day of 
January, 1007, by and between George E. Nicholson, of lola, Kansas, and J. 
W. Perry, of St. Louis, Missouri, Witnesseth: 

"That said parties hâve and do hereby associate themselves together for 
the purpose of purchasing, acquiring and owning ail or such part as they 
may be able to purchase or acquire of the common capital stock of the lola 
Portland Cément Company, a corporation organized under the laws of West 
Virginia, and having a common capital stock of three millions of dollars 
($3,000,000) divided into 120,000 shares of the par value of twenty-flve dol- 
lars ($25.00) each, upon the following understanding and agreement with each 
other, that is to say: 

"(a) That J. W. Perry shall purchase ail of the shares of the common cap- 
ital stock of said company on deposit with the German Savlngs Bank of 
Davènport, lowa, on the 17th day of January, 1907, with power to said bank 
or another, to sell and transfer, and ail which may thereafter be deposited 
with said bank before April Ist, 1907, with power to said bank or another, 
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to sell and transfer, or which said J. W. Perry may be able to acqnire from 
any shareholder, prior to April Ist, 1907, ail at the price of twenty-five dol- 
lars ($25.00) per sliare. 

"(b) George E. Nicholson hereby agrées, upon demand, to pay to J. W. 
Perry ail sums of money expended by him in the purchase of the common 
capital stock of sald company, and ail expenses incurred by him incident 
thereto. 

"(c) J. W. Perry hereby agrées and promises to use his best efforts and 
endeavors to procure and negotiate for George E. Nlcholson the loan of such 
money as may be neeessary to enable the latter to pay for said stock, and 
renewals thereof, if neeessary to February Ist, 1909. 

"(d) ïo enable J. W. Perry to procure the neeessary loan of money to pay 
for said stock, George E. Nicholson agi-ees to exécute or hâve others exécute 
for him, in blank, his collatéral promlssory notes and contracts of pledge in 
such number and form, and condltioned and provisioned as sald J. W. Perry, 
or B. F. Edwards, or the président or cashier of the National Bank of Com- 
merce in St. Louis (ail of which said parties are herelnaffer referred to as 
'said parties or either of them') may require, and to deliver the same to the 
National Bank of Commerce in St. Louis; and hereby authorizes said par- 
ties or either of them to fill up said notes and contracts of pledge in such 
way, and in such amounts, payable at such time and to such parties, and 
beariiig such rate of Interest as said parties or either of them may elect, and 
does hereby authorize sald parties or either of them upon fiUing up said 
notes and contracts of pledge, to deliver the same to such party or parties 
as said parties or either of them may elect, for the purpose of obtaining sald 
loan or loans of money. Said parties or either of them shall hâve the power, 
upon maturity of any such notes, to fill up and deliver renevral notes and 
contracts of pledge therefor, if they so elect, and for that purpose the said 
George E. Nicholson shall exécute or hâve others exécute for him, and de- 
liver to said bank, in like manner as above provided, his collatéral notes, and 
contracts of pledge. 

"For the purpose of further enabllng said J. W. Perry to procure sald loan 
of money, and of securing the payment of said notes, said George E. Nich- 
olson further agrées to deliver to the National Bank of Commerce in St 
Louis, at least the sum of two million dollars par value of collatéral, and 
maintain In value the same from time to time, to be satisfactory to said par- 
ties or either of them, and shall, in addition thereto, procure such of said 
notes and contracts of pledge as sald parties or either of them may require 
to be signed by other party or parties, or maker or indorser, to the satisfac- 
tion of said parties or either of them. 

"Said parties or either of them shall hâve the power to pledge said col- 
latéral or such part thereof for the payment of ail or any of said notes, in 
such part and amount as in the judgment of said parties or either of them, 
they may deem best. 

"(e) Ail of the common capital stock of said company so acquired or pur- 
chased by J. W. Perry shall be transferred upon the books of said company 
to his name, and he shall hold the same In trust until the full amount of ail 
of the notes above provided for to be executed and dellvered in procuring the 
neeessary loan of moneys to pay the purchase price of said stock, shall hâve 
been fully paid, except as herein provided, and subject to the provisions of 
this contract, with the followlng powers and duties: 

"1. During said period of time to vote sald stock at ail stockholders' meet- 
ings of said company, unless the same shall be disposed of pursuant to con- 
tract or contracts of pledge of said stock herelnafter authorized. 

"2. ïo pledge or hypothecate the same or any part thereof, on such terms 
and conditions as he may approve, to secure the payment of any or ail of 
said collatéral notes as may be signed by George E. Nicholson or others for 
him, as above provided, for the purpose of obtaining the loan of money to 
pay the purchase price of sald stock, or any note or renewal of said note or 
notes. 

"3. Upon the full payment, by either J. W. Perry of St Louis, H. G. Ham- 
ilton, of Youngstown, Ohlo, or George E. Nicholson, of lola, Kansas, of one- 
third of the purchase price of said stock, together with such interest thereon 
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as George E. NIcholson may hâve pald or become Uable to pay, less such 
dividends as may be paid upon one-third part of sald stock in the meantime, 
to deliver to the party maklng such payment or to such party as he may 
designate, one-third of the comiuon capital stock of sald coiiipany held in 
trust by hlm, and cause the same to be transîerred to such party or such 
parties as he may designate on the books of sald Company ; provlded, sald 
stock bas. net been sold or disposed of under contract or contracts of pledge 
herelnabove authorfzed, and further provlded that any part of sald one- 
third may be withdrawn on the same conditions pro rata. 

"4. To coUect and recel ve duriiig said period of tlme ail dividends that 
may be declared and paid on said stock not disposed of under contract or 
contracts of pledge, as herelnabove authorlzed and apply the same to the 
paymeut of the principal and Interest on said notes, provlded to be exee\ited 
by George E. Nicholson or others for him, and filled up and delivered by 
sald parties or elther of them, as herelnabove provlded, as In the Judgment 
of the sald parties or elther of them may be deemed best; provlded that if 
said J. W. Perry, H. G. Hamilton or George E. INicholson shall elect to pay 
for and hâve transferred to hlm on the books of said company, as herein 
provlded, one-third or any part thereof, of the common capital stock of said 
Company, held in trust by said J. W. Perry, or such part thereof as may not 
hâve been disposed of under contract or contracts of pledge, as herelnabove 
authorlzed, he shall be entitled thereafter to recelve ail dividends paid on 
said stock. 

"5. Upon the full payment from dividends paid on sald stock of ail notes, 
executed by George K. Nicholson or others for him, and filled up and nego- 
tiated by sald parties or elther of them for the purpose of obtaining loans 
as herelnabove provlded, together with ail Interest on sald notes, to deliver 
and cause to be transferred on the books of said company, one-third of the 
common capital stock of said company, so held by hlm as trustée at sald 
tlme, and not disposed of under contract or contracts of pledge, as hereln- 
above authorlzed, to each said J. W. Perry, H. G. Hamilton and George E. 
Kicholson not electlng to purchase the same prior thereto as herein provlded, 
less such part to any party as he may hâve previously ■«dthdrawn hereunder. 

"(f) Upon the full payment of ail notes executed by George B. Nicholson 
or others for hlm, filled up and negotlated by sald parties or either of them 
for the purpose of olrtaining or securing loans, as herelnabove provlded, to- 
gether with interest thereon, accordlng to their terms and to ail other ex- 
penses incurred by J. W. Perry incident thereto, he shall cause to be deliv- 
ered by the National Bank of Commerce lu St. Louis, to George B. Nicholson, 
ail collatéral deposited by him wlth said bank for the purpose of securing 
the payment of sald notes or any of them. 

"(g) The National Bank of Commerce in St. Louis shall hâve tlie power 
at any tlme to remove as a party hereto and trustée herein, J. W. Perry, and 
substitute any other party in hls stead, upon notice to that effeet, in wrlting, 
delivered to Mr. George Ê. Nicholson; and lu the event of the death of said 
J. W. Perry, to appoint a party to succeed him as a party hereto and as 
trustée herein. In either of said events, sald party so appointed by the Na- 
tional Bank of Commerce In lieu of said J. W. Perry, shall succeed to ail of 
hls i-ights and duties herein as a party to this agreement and as trustée here- 
in. Thls provision shall not be construed to make the National lîank of 
Commerce in St. Louis liable in any respect whatever on account of any ob- 
ligation or duty assumed by J. W. Perry, elther as party or trustée under 
this contract. 

"(h) J. W. Perry as trustée herein covenants faithfully to perform and 
fulflll the obligations and duties imposed upon hlm as trustée herein, not 
belng liable or responsible for any mischance occasioned by others, but only 
for willful mlsconduct or gross négligence on hls own part as such trustée. 

"In witness whereof, the parties hereto hâve hereunto subscribed thelr 
names on this 23d day of January, 1907. 

"[Signed] Geo. E. Nicholson. 
"fSigned] J. W. Perry. 
"[Signed] J. W. Perry, Trustée. 
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"Tlils agreement supplemental to a certain contract and agreement made 
and entered into on the 17th day of January, 1907, by and between George 
E. Nicholson, of lola, Kansas, and J. W. Perry, of St Louis, Missouri: 

"Witnesseth: That the parties to said contract and agreement hâve and 
do hereby agrée to èxteiid the same indeflnitely, to be terminated at any 
time at the option of said J. W. Perry. 

"In witriess whereof said parties hâve hereunto subscrlbed their names on 

this day of December, 1908. 

"[Slgned] Geo. E. Nicholson. 
"[Signed] J. W. Perry." 

A fair analysis of the verbal contract subsequently embodied in the 
written one above quoted is as follows: 

"The purpose of the plan is to acquire the common stock of the lola Com- 
pany. 

"The bank Is to acquire at its par value of $25 ail the stock whlch can be 
had before April 1, 1907. 

"Nicholson is to be liable to the bank for the purchase price of the stock 
and the expenses Incident to its purichase. 

"The bank is to endeavor to procure the loan of such money as may be 
necessary to pay for the stock and to obtain renewals of such loans up to 
February 1, 1909. 

"In connection with the bank's raising of the money Nicholson is to exécute 
In blank his collatéral promissory notes and contracts of pledge in such num- 
ber and form and so eonditloned and provisioned as Perry or B. F. Edwards 
(then vice président of the bank), or the président or casMer of the bank 
may require, and deliver those notes to the bank. The bank is authorlzed 
to fill up thèse notes and contracts in respect of àmounts, time, payées and 
Interest rate as It may décide, and to use them for the purpose of obtaining 
loans ; also to make renewal notes and contracts on Nicholson's blank obliga- 
tions. Nicholson also agrées as margln collatéral to put up with the bank 
ail the collatéral in his possession or under his control, amounting to $2,000,- 
000 par value, and to keep it good according to the bank's direction, and also 
to procure other signatures on his notes as it may direct The bank is au- 
thorlzed to pledge ail of the collatéral according to its own judgment. 

"The stock purchased is to be transferred to the name of Perry (i. e. the 
bank), who is to hold It in trust until the notes hâve ail been paid ; he is to 
vote the stock until It shall hâve passed out of his name ; he Is to pledge it 
at his uncontrolled discrétion for loans ; upon fuU payment of one-third of it, 
either by the bank or by the Cleveland interests or by Nicholson, he is to de- 
liver that one-third to the party making the payment, and likewise pro rata ; 
he is to collect the dividends that may be declared and paid on the stock 'not 
disposed of under contract or contracts of pledffe ; and apply those dividends 
to the payment of Nicholson's notes In his uncontrolled discrétion; upon the 
full payment of the loans out of the dividends he is to divide the stock into 
thirds among the bank, the Cleveland interest and Nicholson, and upon the 
full payment of the notes, however made, Nicholson's margin collatéral is 
to be returned to him. 

"The National Bank of Commerce In St. Louis is to hâve power at any 
time to remove Perry as a party to the agreement and as trustée, and sub- 
stitute any one in his stead, upon notice In writlng to Nicholson, and such 
appointée of the bank is to hâve ail powers, rlghts and duties as a part of the 
agreement and as trustée." 

It seems to hâve been understood by the parties to the agreement 
that the bank, as such, was without authority under the National Bank 
Act to make a binding contract of this character. For that reason 
(it seems to the court) Perry was selected to do indirectly for the bank 
what the bank itself could not, under the law, directly do. The court 
finds f rom the évidence in the case that Perry, at 'that time and at 
ail times subséquent thereto, up to the time he severed his connection 
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with the défendant bank, was acting as its agent and solely in its in- 
terests. If any doubt existed as to the correctness of this opinion, it 
was settled by the déclaration made by Perry on the 16th of April, 
1907. That is as follows: 

"Exhlblt B. 

"Thls déclaration wltnessetti : That the undersigned, J. W, Perry, who îs a 
party to a certain contrafit made and entered into on the 17th day of Janu- 
ary, 1907, by and between George E. Nicholson, of lola, Kansas, and J. W. 
Perry, of St. Louis, Missouri, made and entered into the same on behalf of 
and for the use and beneflt of the National Bank of Commerce in St. Louis, 
and that ail rights, beneflts and profits that may accrue to the undersigned 
under and by virtue of said contract belong to and shall inure to the use and 
benefit of the National Bank of Commerce in St. Louis, and ail obligations 
that may rest upon the undersigned by virtue of said contract shall be met 
and discharged by the National Bank of Commerce in St. Louis. 

"Witness my hand and seal on this 16th day of April, 1907. 



After Van Blarcom and Nicholson reached the agreement before 
and at length set forth, the bank through its président, Van Blarcom, 
set out to comply with its agreement made with Nicholson — 

"to procure the loan of such money as may be necessary to pay for the stock 
and to obtain renewals of such loans up to February 1, 1909." 

Perry went to New York and with him carried the foUowing letter : 

"The National Bank of Commerce in St. Louis. 

"St. Louis, Mo., January 12, 1907. 
"J. O. Van Blarcom, Président 
"Mr. W. H. Taylor, First Vice Président, 
"Bowling Green Trust Company, 
"New York Olty. 
"Dear Sir: This will introduce to you Mr. J. W. Perry, who Is the repré- 
sentative of this bank, although not on the officiai stafC. Mr. Perry is in New 
Tork in connection with a transaction which he will explain to you and you 
may rely upon any statement which he will make. We intend to take a 
large Interest in the transaction ourselves and will advance the money on the 
same securities which he will offer to you. Further détails will be explained 
by Mr. Perry. Thanking you for any courtesy extended to him, I am 

"Yours sincerely, [Signed] J. C. Van Blarcom, Président." 

From ail the testimony, facts, and circumstances shown in the évi- 
dence, the court finds that the Bowling Green Trust Company made the 
loan of $250,000 to Nicholson upon the représentations made in that 
letter. Taylor, the vice président, had no acquaintance with Nichol- 
son, and knew nothing of the value of the collatéral ofîered, other than 
that given in the letter of Van Blarcom : 

"We mtend to take a large interest in the transaction ourselves and will 
advance the moneys on the same securities which he (Perry) will offer to 
you." 

This was the représentation made by the président of a bank with 
which the trust company had for a long time maintained f riendly re- 
lations, and between which mutual accounts had been canned. The 
collatéral offered to the BowHng Green Trust Company by Perry was 
ample and sufficient to secure the payment of $250,000. It was ac- 
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cepted by the trust company on the assurance that the Bank of Com- 
merce was loaning money on the same character of collatéral. The 
security was good, and if it had remained there, there never would 
hâve been any need of litigation between the Bowling Green Trust 
Company, or its successor, and the National Bank of Commerce. The 
note of Nicholson for $250,000, secured in part by 10,000 shares of 
the common stock of the lola Company, was given to and accepted 
by the Trust Company. The proceeds of this note went in part to 
pay for 110,330 shares of the lola common stock. So soon as this 
stock was bought, enough of the old directors of the lola Company 
retired from the board to give the Bank of Commerce control of the 
business and finances of the company. This control was at ail times 
snbsequently maintained — officers and directors of the Bank of Com- 
merce became officers and directors of the lola Company, and the in- 
terlocking directorates of the two controlled in a large measure.the 
cément business of the lola Company and other companies. 

The original note of the trust company ran for six months, and was 

renewed for that amount on the day of July, 1907, and again 

renewed for the same amount January , 1908, the trust company 

retaining ail of this time the same collatéral (including the 10,000 
shares of the lola common stock) that had been originally pledged. 
Shortly after the second renewal, to wit, on the 6th of February, 1908, 
the lola directors declared a dividend of 25 per cent, on the common 
stock, amounting in the aggregate to $750,000. The dividend on that 
part of the stock acquired by the bank under the agreement of Jan- 
uary 17, 1907, amounted to $689,562.50. The dividend was paid on 
the lOth of March, 1907, to the Bank of Commerce. The propor- 
tionate share of this dividend on the 10,000 shares held by the Bowling 
Green Trust Company, amounted to $62,500, not a dollar of which 
reached the trust company, although it then held as collatéral to its 
loan 10,000 shares of the stock upon which the dividend had been 
declared. Although it is stoutly contended by the défendant that the 
trust company, by letters and otherwise, was apprised of this dividend, 
the court finds as a matter of fact from ail the évidence in the case 
that the trust company was not so apprised. 

In December, 1908, Perry acting for the bank, induced the trust 
company to agrée to an exchange of collatéral. That is to say the 
trust company surrendered the common stock held by it to the Bank 
of Commerce for certain shares of the preferred stock held by it. 
Why was this exchange made and for what purpose and for whose 
benefit ? At that time there was a very large amount of money in the 
treasury of the lola Company, which could be distributed in dividends 
on the common stock. In a few days after the exchange had been 
efïected the board of directors of the lola Company (dominated and 
controlled by the défendant bank) declared a dividend of 50 per cent, 
on the common stock of the company, amounting to the sum of $1,- 
500,000. The proportionate share of the dividend on the 10,000 shares 
then recently in the hands of the Bowling Green Trust Company 
amounted to the sum of $125,000. This amount the défendant re- 
ceived and applied. It subsequently sold the 10,000 shares of stock 
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at something over $8 per share, aggregating $80,CX30, and received and 
applied that as it had the 50 per cent, dividend. The bank received the 
dividend of 25 per cent, declared in March, 1908, the 50 per cent, divi- 
dend declared in December, 1908, and the proceeds of the sale of the 
stock in 1909, making a grand total of $267,500 — more than enough 
to hâve paid in full the loan made by the Bowling Green Trust Com- 
pany. The court finds from the évidence in the case that the trust 
Company knewr nothing of thèse dividends until long after they were 
declared and paid. The court also finds from the évidence that the 
trust Company was kept in absolute ignorance of the contract of Jan- 
uary 17, 1907. It did not know, and had no reason to believe, that 
the bank had any further interest in the transaction than that of lender 
of money on the same kind of collatéral that the trust company was 
induced to accept by the letter of Van Blarcom hereinbefore set out. 

It appears that the complainant, the Equitable Trust Company of 
New York, took over the business and assets of the Bowling Green 
Trust Company, but the références made in this opinion to the "trust 
company" were intended to apply mainly to the Bowling Green Trust 
Company of New York. Upon a fair considération of ail the facts 
and circumstances given in évidence, it would, in the judgment of the 
court, be inéquitable to withhold from the trust company the dividends 
declared upon, and the moneys received from the sale of the 10,000 
shares of the common stock originally pledged to the Bowling Green 
Trust Company of New York. 

[2] In reaching this conclusion the court has not been unmindful 
of the plea of ultra vires, so ably urged upon the court by the able 
counsel for défendant, and has no hesitancy in saying that the making 
of the contract of January 17, 1907, so far as the Bank of Commerce 
is concerned, was without authority of law, and a suit to enforce the 
same would be unavailing. That would be a very diiïerent proceeding 
from the one now before the court. The bank cannot receive mon- 
eys equitably belonging to another and not account for the same, even 
though they be received as an incident of the bank's illégal contract. 
' The court has tried to keep constantly in view what it has con- 
sidered from the beginning the controllin|; question in the case, and 
has refrained from seeking or attempting to fînd légal technicalities 
as a basis or excuse for withholding from the complainant the équita- 
ble relief to which it seems to be so clearly entitled. 

During the hearing varions objections were made by the complain- 
ant and the défendant to the introduction of certain testimony. Many 
of those objections were not ruled upon at the time, but were taken 
under advisement to be later determined. To save to each party the 
benefit of each and every objection so made, the court now overrules 
the same and allows exceptions to the ruling. 

It follows from what has been said that the complainant is entitled 
to the relief prayed for in its bill, and a judgment will be entered in 
accordance therewith. 
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UNION PAC. B. CO. V. BELEK et al. 
(District Court, D. Nebraska, Omaha Division. October 22, 1913.) 

1. Interplbader (§ 33*) — Deposit in Court — Decbee — Effect. 

Wliere a railroad Company offered a reward for the appréhension of 
certain train robbers who were subsequently arrested by certain police of- 
ficers who claimed the reward, the tact that the railroad company there- 
upon paid the money Into court and a decree of interpleader was entered, 
was not such an exécution of the contraet between the railroad company 
and the officers as to deprive other claimants of the right to claim the 
reward as against such officers. 

[Ed. Note. — For other cases, see Interpleader, Cent Dig. §§ 68-71, 74; 
Dec. Dig. i 33.*] 

2 Interpleader (§ 32*) — Right to Reward. 

Where police officers are not entitled to share in a reward on grounas 
of public policy, the court; in an interpleader proceeding to détermine the 
persons entitled to the reward, would refuse of its own motion to grant 
any portion thereof to such officers without such objection being raised 
by other claimants. 

[Ed. Note.'— For other cases, see Interpleader, Cent. Dig. §§ 72, 73 ; Dec. 
Dig. § 32.*] 

3. Rewards (i 11*) — Police Officers — Acts in Official Duty — Public 

POLICÏ. 

Under Cr. Code Neb. § 283, and Comp. St. Neb. 1909, c. 13, art 2, § 64, 
provlding the duties of a police offlcer in the eity of South Omaha to 
make arrests without warrants, It was the officiai duty of such officers to 
arrest without a warrant or reward train robbers discovered in the city, 
and hence for so dolng they were not entitled to any part of a reward of- 
fered for the appréhension of such robbers, on grounds of publie policy, 

[Ed. Note. — For other cases, see Rewards, Cent. Dig. §§ 14, 15 ; Dec. Dig. 
§ 11.*] 

4 Interpleader (§ 21*) — Adverse Claimants. 

Where a reward offered by a railroad company for the appréhension of 
train robbers was claimed by varions persons, and the railroad company 
filed a Mil of interpleader, it thereby admitted tltle in some of the claim- 
ants and its indifférence between them, and henee no part of the reward 
could be returned to It. 

[Ed. Note.— For other cases, see Interpleader, Cent Dig. §§ 43-45, 51 ; 
Dec. Dig. § 21.*] 

6. Rewards (§ 12*) — Right to Reward. 

A reward having been offered for the,discovery of train robbers, certain 
school boys discovered articles thought to belong to the robbers, and 
agreed to keep watch over the place and report to the police. They dld 
this, and, on subsequently dlscovering the approach of certain men, one of 
the boys ran to a saloon, summoned help, and ail were présent and asslsted 
in locatlng the bandits and in their arrest Held that the police officers 
not being entitled to any part of the reward on account of public policy, 
the portion thereof applicable to the arrest of persons then selzed would 
be awarded to the boys. 

[Ed. Note.— For other cases, see Rewards, Cent Dig. § 16: Dec. Dig. 
§ 12.*] 

6. Extradition (§ 37*) — Authoritt to Arrest. 

The authority to hold a fugitive from justice In extradition proceedings 
conducted under Rev. Codes Idaho 1908, §§ 8416-8418, the culmlnation of 
which Is the removal of the person to another state, Is distinct from the 

•For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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authorlty of a peace offlcer to make a prellminary arrest until a proper 
complaint can be made and a warrant obtalned. 

[Ed. Note.-— For otlier cases, see Extradition, Cent Dlg. §§ 34, 44, 48, 
50 ; Dec. Dig. § 37.*] 

7. Extradition (i 37*) — Abkest — Axttiiokitt to Hold Pbisoneb. 

Peace olflcers are autliorized to arrest witliout a warrant and hold a 
fugitive from justice for a reasonable time for the institution of extradi- 
tion proceedlngs, provided the offlcer bas reasonable cause to believe ac- 
eused bas coiumitted a felony. 

[Ed. Note.— For otber cases, see Extradition, Cent. Dlg. §§ 34, 44, 48, 50 ; 
Dec. Dig. § 37.*] 

8. Kbwakds (§ 11*) — TowN Marshal — Abkest — Authobitt. 

Kev. Codes Idaho 1908, § 7522,' provides tbat a town marshal is a peace 
otticer, and section 7540 déclares that he may make an arrest when a per- 
son bas committed a felony, althougb not in the marshal's présence ; when 
a felony bas in fact been committed, and the marshal bas reasonable 
cause for believing the person arrested to bave committed it; and on a 
charge made, on reasonable cause, of the commission of a felony by the 
person arrested. Held that where a town marshal arrested a train robber 
who was a fugitive from justice, and for whose appréhension a reward 
had been offered, stating when he went to make the arrest that he was 
about to arrest "a train robber," but there was uo évidence showtng the 
nature of the marshal's information, it did not appear that it was any 
part of bis duty to make the arrest so as to preclude Mm from earning 
the reward on the ground of public pollcy. 

[Ed. Note. — For other cases, see Rewards, Cent. Dig. §§ 14, 15 ; Dec. Dig. 
§ 11.*] 

9. Rewabds (§ 11*) — Police Officebs — Fugitive from Justice. 

Mills' Ann. St. Colo. 1912, § 7272, makes it the duty of the police of- 
flcers of Denver to arrest any person fleeing trom justice in any part of 
the state, to apprehend persons in the act of committing any offense 
against the laws of the state or ordinances of the city, and to arrest on 
View any person guilty of a breach of the city ordinances, or of any crime 
against the laws of the state, etc. Section 7278 also déclares that such 
otilcers shall hâve power to pursue and arrest any person fleeing from jus- 
tice in any part of the state, and to receive and exécute any proper au- 
thorlty for the arrest or détention of criminals fleeing or escaping from 
other places or states. Held, that the authorlty of the police of the city 
to arrest a. fugitive from another state is limlted to the exécution of a 
warrant for such arrest, and hence where such officers arrested, witliout 
a warrant, a train robber who was a fugitive from justice from another 
state, they were not deprived of the right to share in the reward on the 
ground that in making the arrest they but performed a part of their of- 
ficiai duty. 

[Ed. Note. — For other cases, see Eewards, Cent Dig. §§ 14, 15; Dec. 
Dig. § 11.*] 

Bill of interpleader by the Union Pacific Railroad Company against 
James Belek and others to détermine the persons entitled to a reward. 
Fund awarded to particular claimants. 

Brown, Baxter & Van Dusen, of Omaha, Neb., for défendants 
Briggs and others. 

Edgar T. Farnsworth, of Omaha, Neb., for défendants Belek and 
others. 

T. C. MUNGER, District Judge. The Union Pacific Railway Com- 
pany filed a bill of interpleader in this court, alleging that the défend- 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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ants claimed a reward which it had offered "for the appréhension of 
each of the persons" who had engaged in the robbery of one of its 
trains, There were five of the robbers who were arrested subsequent- 
ly and convicted. In pursuance of the bill of interpleader and of a 
stipulation signed by ail of the parties setting forth the terms of the of- 
fer, a decree of interpleader* was entered in the case, from whidi no 
appeal was prosecuted, and the railway company paid the reward into 
court. 

Three of the robbers were arrested in Nebraska at one time, and one 
was arrested in Denver and one in Idaho, whence they had fled after 
the crimes. The offer was of a separate amount for the appréhension 
of each of the guilty persons, and, as the actsof arrest of some of the 
robbers are entirely distinct from those relating to the arrest of the 
others, separate bills of interpleader doubtless could hâve been requir- 
ed as to each act of appréhension and the claimants therefor. As a 
resuit of the stipulation and decree, several issues are now presented 
in one suit. The physical arrest of the three robbers, Woods, Torgen- 
son, and Grigware, was made in South Omaha by certain policemen 
of that city. On their behalf , the claim is made that under the décision 
of the Court of Appeals of this circuit in McClaughry v. King, 147 
Fed. 463, 79 C. C. A. 91, 7 L. R. A. (N. S.) 216, 8 Ann. Cas. 856, they 
alone are entitled to the reward offered for the arrest of thèse three 
robbers, because they alone assumed the personal danger and respon- 
sibility of arresting the suspects. 

[ 1 ] It is conceded by counsel for thèse claimants that, if the arrest 
was made by them as a part of their officiai duties, they could not 
enforce their claim against the objection of the Union Pacific Railway 
Company; but they contend that as a resuit of the decree of inter- 
pleader, and of the deposit of the reward money in court, the contract 
is executed, and the other claimants may not be heard to object to the 
award of the money to them. The payment by the railway company 
was not the final exécution of the contract, because the payment was 
not made to any particular person, but into court, and it was for the 
benefit only of those legally entitled thereto. Ribbans v. Crockett, 1 
B. & P. 264. 

[2, 3] The other claimants were then called upon to assert their 
claims. Nothing they hâve done has estopped them from such asser- 
tion, nor from denying the claims of other défendants. It is not nec- 
essary, however, that such claimants either plead or contend that the 
police pffîcers are not entitled to share in the f und, for, if public policy 
prevents such an award, the court of its own motion must refuse the 
relief asked by the police ofScers. Coppell v. Hall, 7 Wall, 542-558, 
19 L. Ed. 244; Cobper Manufacturing Company v. Ferguson, 113 U. 
S. 727-733, 5 Sup. Ct. 739, 28 L. Ed. 1137. Was it the duty of thèse 
officers to make thèse arrests ? A passenger train going east upon the 
Union Pacific Railway had been boarded by three men at the city of 
Fremont, who had climbed over the tender and by the display and 
threatened use of firearms had compelled the engineer to stop the train 
at an appointed placfe, where two more bandits were in waiting. The 
five then compelled the engineer and fireman to accompany them to the 
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mail car, where the postal clerks were overpowered, and some mail 
sacks, with their contents, were taken. The railway company at once 
offered the reward mentioned, and, at the time the three men were 
arrested by the South Omaha police officers, no complaint had been 
filed in any court. The reward was offered "for the appréhension of 
the persons who, on or about the 22d day of May, 1909, in the night- 
time, held up and robbed of a part of the United States mail being 
carried thereon, one of the trains of " the Union Pacific Railway Com- 
pany, known as the Overland Limited. 

The offer they made was for the arrest of those who had committed 
the offense of train robbery, a felony, as defined in section 13a of the 
Nebraska Criminal Code, and had also committed the offense of rob- 
bery of the mails, as defined in the statutes of the United States. Rev. 
St. U. S. §§ 5472, 5473 (U. S. Comp. St. 1901, p. 3694). 

The nature of the arrest must be judged by the situation at that 
time, and not by the fact that subsequently the prisoners were yielded 
to the United States marshal and convicted under the statutes of the 
United States. The prisoners were arrested by officers acting under 
the authority of the state and were lodged in a jail under like author- 
ity, and the state could hâve retained the custody and caused the prose- 
cution of the robbers. Whether or not the officers acted in pursuance 
of authority from the United States, they acted in pursuance of the 
laws of the state at the time of the arrest, and with the évident pur- 
pose of holding the prisoners for prosecution by either the state or the 
United States, as might thereafter be determined by the prosecuting 
officers. Under the law of the state, the policemen were authorized 
to make the arrests without a warrant, on reasonable suspicion that a 
felony had been committed and that the persons arrested had commit- 
ted it. Diers v. Mallon, 46 Neb. 121-126, 64 N. W. 722, 50 Am. St. 
Rep. 598; Pritchett v. Sullivan, 182 Fed. 480, 104 C. C. A. 624. 

By sections 283 and 284 of the Criminal Code of Nebraska, it is 
provided : 

"Sec. 283. (Arrest by officer.) Every sheriff, deputy sherlfC, constable, mar- 
shal, or deputy marshal, watchman, or police officer shall arrest and detain 
any person found vlolating any law of thls state, or any légal ordinance of 
any city or Incorporated village, until a légal warrant can be obtained. 

"Sec. 284. (Arrest by private person.) Any person not an officer may, with- 
out warrant, arrest any person, if a petit larceny or a felony has been com- 
mitted, and there has been reasonable ground to believe the person arrested 
guilty of such ofCense, and may detain him until a légal warrant can be ob- 
tained." 

Section 64 of article 2, c. 13, Compiled Statutes of Nebraska 1909, 
which is the charter of South Omaha, contains this clause : 

"And the chlef of police and policemen shall hâve power, and it shall be 
their duty to arrest ail offcnders agalnst the laws of the state or of the city, 
by day or by night, in the same manner as a sherifC or constable, and to 
keep them in the city prison or other place to prevent their escape until a 
trial or examination may be had before a proper officer, and they shall hâve 
the same power as sheriffs and eonstables in relation to ail criminal matters 
and ail process Issued by the police judge." 

Section 263 of the Criminal Code of Nebraska defines the duty oi 
eonstables as f ollows : 
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"Sec. 263. (Constables.) Constables shall be mlnlsterlal offleers of the courts 
holden by justices of the peace In crlmlnal cases, wlthin thelr respective coun- 
ties. And It shall be thelr duty to apprehend and brlng to justice félons and 
disturbers of the peace, and to suppress rlots and to keep and préserve the 
peace withln their respective countles. They shall hâve power, and they are 
hereby authorized to exécute ail writs and process in crlmlnal cases through- 
out the county in vchlch they may réside and where they were elected or ap- 
pointed." 

It is apparent that thèse arrests were made under authority of their 
office, and that the law protected the policemen, as officers, in so act- 
ing. It was contended that the arrests were made by the policemen, 
either as private citizens or in pursuance of officiai authority, but not 
in pursuance of officiai duty. Neither contention can be accepted. 
The arrests were such as thèse officers could make by virtue of their 
office, and were made in the city of South Omaha and in the apparent 
exercise of officiai authority, and it must be presumed that they were 
made by the officer as an officer and not as a private individual. Som- 
erset Bank v. Edmund, 76 Ohio St. 396, 81 N. E. 641, 11 L. R. A. 
(N. S.) 1170, 10 Ann. Cas. 726; Witty v. Southern Pac. Co. (C. C.) 
76 Fed. 217-221 ; Ring v. Devlin, 68 Wis. 384, 32 N. W. 121. 

Having authority to make arrests upon reasonable suspicion of fél- 
onies having been committed and of the guilt of the persons suspected 
necessarily implies that such authority shall be used in appropriate 
cases. Officers may not refuse to use their good judgment in such 
cases until they are first given a reward by some interested party, or 
are commanded by a spécifie warrant. If they may refuse or neglect 
to arrest one félon whom they hâve good cause to beheve guilty they 
may refuse to act in ail such cases. It often occurs that shots are 
heard, and cries for help, or accusations of crime ring out, by day or 
night, indicating to ail reasonable men that a serious offense has been 
committed, and men are seen running away under circumstances of 
suspicion. Reliable information is often given to officers of the com- 
mission of a felony by some one designated, and delay often means 
the escape of the guilty person. In ail such cases, when the law has 
given the authority to the officer to act, it does not permit him arbi- 
trarily to refuse to exercise it except on the spur of reward or war- 
rant. Because of his authority, the protection afforded to him as an 
officer, and of his officiai compensation, it is the duty of an officer to 
use diligence to exercise his authority to make arrests, when he has 
reasonable cause to believe a felony has been committed and that the 
guilty party may be apprehended. 

In Lees v. Colgan, 120 Cal. 262, 52 Pac. 502, 40 h. R. A. 355, it is 
said: 

"Was It the officiai duty of the petitioner to arrest the murderer? There 
can be but one answer to this question. Section 817 of the Pénal Code of this 
State déclares a police officer of a city to be a peace officer. The arrest in 
this case was made without a warrant, but such fact in no degree changes the 
légal complexion of the merlts of the litigation. Section 836 of the Pénal 
Code déclares that a peace officer may make an arrest in obédience to a war- 
rant delivered to him, or may without a warrant arrest a person : (1) For a 
public offense committed or attempted in his présence ; (2) when a person ar- 
rested has committed a felony, although not in his présence ; (3) when a fel- 
ony has In fact been committed, and he has reasonable cause for believing the 
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person arrested to hâve committed It. In other words, It Is the duty of the 
peace offlcer to make arrests under any of the foregoing conditions. It cer- 
tainJy would be his duty to make an arrest where a public offense was com- 
mitted in his présence. It likewise would surely be his duty to make an arrest 
where he held a valid warrant ordering the arrest Yet, under the statute 
quoted, it is no more his duty to make arrests under such eircumstances than 
it is when a felony has been committed, and he has reasonable cause for be- 
lieving a certain person to hâve committed it. Hère of necessity it must be 
assumed that petitioner had reasonable cause for making the arrest. It wlll 
not be assumed that he made it without good cause, and, if he had good cause 
for the arrest, it was his duty to make it. It cannot be contended for a mo- 
ment but that a police offlcer would be grossly neglectful of his duty if the op- 
portunity presented itself and he failed to arrest a person, having reasonable 
cause to believe such person to be a murderer." 

This duty has often been declared. Schultz v. Greenwood Ceme- 
ter}', 190 N. Y. 276, 83 N. E. 41. Warner v. Grâce, 14 Minn. 487 
(Cil. 364) ; Somerset Bank v. Edmund, 76 Ohio St. 396, 81 N. E. 641, 
11 L. R. A. (N. S.) 1170, 10 Ann. Cas. 726; Witty v. Southern Pac. 
Ce. (C. C.) 76 Fed. 217-221 ; Mason v. Manning, 150 Ky. 805, 150 S. 
W. 1020, 43 L. R. A. (N. S.) 131 ;• State v. Jones, 91 Ark. 5, 120 S. 
W. 154, 18 Ann. Cas. 293; McNeil v. Board of Supervisors, 114 App. 
Div. 761, 100 N. Y. Supp. 239. In re Russell, 51 Conn. 577, 50 Am. 
Rep. 55. 

The évidence, more fully stated hereafter, shows that thèse officers 
had reliable information that a felony had been committed, and that 
there was reasonable cause for them to believe, f rom the incriminating 
eircumstances, that those arrested were the guilty parties. It is admit- 
ted that the officers who actually took the men into custody were on 
duty at the time, and that a téléphone call had been sent in f rom the 
neighborhood where some revolvers, masks, a flashlight, and clothing 
had been found, stating that suspicious persons were lingering about, 
and in response thereto the officers went to the place designated, which 
was in the limits of South Omaha, and there they awaited near the 
hiding place where the revolvers had been hidden, evidently for those 
who had placed the articles there and whose return was expected. It 
is not claimed that they sought the arrest for any other charge, and 
each of the arresting officers says that he had the reward in mind at the 
time he went to the scène of the arrest and when it was made. As the 
reward was for the arrest of the train robbers, it must bave been in the 
minds of the officers that the men to be arrested were probably guilty 
of that crime. The resuit is that the police officers of South Omaha 
must be held to hâve been acting in the line of their duty and on 
grounds of public policy are not entitled to any part of the reward. 
Section 157, Criminal Code of Nebraska; 24 Am. & Eng. Encyc. (2d 
Ed.) 952; United States v. Matthews, 173 U. S. 381-384, 19 Sup. 
Ct. 413, 43 L. Ed. 738. 

[4] It follows that the money offered as a reward for the appréhen- 
sion of Woods, Torgenson, and Grigware, which has been paid into 
court, must either be returned to the Union Pacific Railway Company 
or be given to some of the other interpleaded claimants therefor. The 
reward cannot be ordered returned to the complainant, for its bill of 
interpleader admitted title in some of the défendants, and its indiiïer- 
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ence between them, and the decree placed it outside of the présent con- 
troversy. Killian v. Ebbinghaus, 110 U. S. 568-571, 4 Sup. Ct. 232, 
28 L. Ed. 246; 4 Pom. Eq. Jur. § 1325. 

As in the case of any other contract, one who offers a reward may 
waive substantial conditions of the olïer and accept such performance 
as is satisfactory to him. By its bill and the payment of the money 
into court, the complainant admits that some one of the défendants, 
who is legally quahfied to accept, has apprehended the robbers. Kinn 
V. First Nat. Bank, 118 Wis. 537, 95 N. W. 969, 99 Am. St. Rep. 1012. 

[5] Under the décision of McClaughry v. King, supra, the reward 
for the arrest of Woods, Torgenson, and Grigware, should go, if pos- 
sible, to those who assumed the personal danger and responsibility of 
either actually arresting them, if any of the qualified claimants per- 
formed such acts, or, if none either actually arrested or caused the 
arrest, to such as most effectually and proximately aided in causing the 
arrest which was actually accomplished. The robbers, after leaving 
the train, carried the mail sacks that they stole, to a public school build- 
ing in South Omaha, where they hid them in the attic. In a few days 
some school children discovered, buried in a ravine near the school 
building, some new revolvers of late pattern, cartridges, a flashlight, 
masks, hats, and overalls, which the robbers had buried there soon 
after the crime. They were turned over to the school authorities and 
by them to the police of South Omaha. The newspapers of Omaha 
had given publicity to the facts of the robbery, and the finding of thèse 
articles became generally known to the people in the neighborhood of 
the school. That afternoon the chief of police, with another officer of 
South Omaha, went to the place where the articles had been found and 
made inquiries of a number of young men whose âges ran from about 
14 to 18 years, living adjacent to the place, and asked them to keep 
watch over the place and to report if any strangers appeared. It was 
not a populous part of the city, and strangers were easily detected. 
Six boys, James Belek, John Belek, Frank Krudna, John Krudna, 
John Krowlik, and Rudolph Morowisky, who had heard of the rob- 
bery and knew of the discovery of the suspicions articles, banded them- 
selves together to keep watch and discover if any persons came about 
the hiding place where thèse articles had been found. They secreted 
themselves about 6 o'clock in the evening in a yard overlooking the 
place and kept up their vigils until about 10 o'clock at night, when 
they were rewarded by seeing four men approach, and one of them, 
who later proved to be Woods, went into the ravine ànd engaged in 
digging at the place where the articles had been buried. One of the 
boys, Rudolph Morowisky, was dispatched to a téléphone at a saloon 
several blocks distant where he arrived so exhausted from his haste 
that the saloon keeper had to send his message for him to the police 
station, summoning immédiate help. Two officers soon arrived in 
response to the call and accompanied Morowisky to the vicinity where 
the men had been seen. The other boys had drawn doser and were 
keeping watch from a point 15 or 20 feet away, and, as Woods started 
to leave the ravine, they followed behind him at a distance of about 
60 feet. Morowisky and a police officer were approaching Woods 
211 F.— 45 
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f rom one direction and the other five boys following Woods soon came 
up closely behind him. The policeman ordered Woods to hold up his 
hands, and the boys came up to the place of the arrest. Some inquiries 
were made of Woods as to his business there, to which he gave 
evasive answers. He was searched for weapons, but none were f ound. 
One of the officers was searching the ravine, and the officer in charge 
of Woods requested the boys to hold Woods for a fevv minutes while 
he made a further search. While he was gone, Woods endeavored to 
curry favor with the boys guarding him by insisting that they knew 
him and that he would "fix it" or "square it" with them the next time 
ne saw them, but the boys refused to acknowledge prior acquaintance 
with him. The officer soon returned, and, another one having arrived, 
one was dispatched with Woods to the police station, while the two 
other officers continued their search of the ravine and adjacent places. 
The boys kept with the officers and claim that they soon apprised them 
of the returning approach of two of the other suspected robbers. As 
they approached, the two officers with drawn weapons placed them 
under arrest. The boys were at the immédiate scène of the arrest and 
closed in on the robbers at the same time that the policemen com- 
manded them to surrender. The officers then took the men last ar- 
rested, who proved to be Torgenson and Grigware, to the police sta- 
tion, and thèse boys renewed their watch and claim to hâve seen a 
fourth man escape down the bank and run away later in the night. 
The acts of thèse six boys bring them within the class, described in 
McClaughry v. King, of those who assumed the personal danger and 
responsibility of causing their arrests. In case of résistance, or of 
désire to escape by thèse desperadoes, each was exposed to hazard of 
his Personal safety. They had laid the trap for the bandits and kept 
surveillance over them when they had been found and had sent the 
Word, which caused the police to arrive and make the arrests, and, 
in fact, were the effective cause of the arrests, and the policemen may 
be said to hâve acted for them in making the arrests at the time they 
were made, as is made clear by the line of décisions distinguished and 
not disapproved by the court in the décision of McClaughry v. King, 
supra. On that ground, as well as on the ground that thèse police 
officers may not receive the reward offered in this case, the amount 
offered for the appréhension of thèse three robbers must be awarded 
to the six boys named, in equal portions. While others had given in- 
formation that in some degree led to thèse arrests, the appréhension 
itself was not made by them, and the reward was not for information 
which would lead some one to make an appréhension, but to those who 
performed the act of appréhension. 

[6, 7] One of the robbers was arrested, without a warrant, in Buhl, 
Idaho, by Willie E. May, who was at that time town marshal of the 
village, and a spécial deputy sheriff. His appointment had been made 
in writing, but he received no pay as such spécial deputy. It is urged 
that he had no duty to arrest a fugitive félon, under the circumstances, 
without a warrant, because the statutes of Idaho prôviding for the 
arrest and removal in extradition proceedings (sections 8416-8418, 
Idaho Revised Codes 1908) require that a written complaint be first 



UNION PAC. E. CO. V. BfiLBK 707 

filed in the state to which the person charged is to be removed, and 
that then a warrant must issue in the state where the fugitive is and 
the arrest can be made only under such warrant. In Ex parte White, 
49 Cal. 433, under similar statutes it was decided that one could not be 
held for removal unless he had first been so charged by a complaint 
in the demanding state. The authority to hold one in proceedings in- 
stituted under such statutes, the culmination of which means the re- 
moval of the person to another state, is quite distinct from the author- 
ity to make a preliminary arrest, until a proper complaint can be made, 
and a warrant obtained. See Virginia v. Paul, 148 U. S. 119, 13 Sup. 
Ct. 536, 17 L. Ed. 386. The authority to hold a prisoner for a rea- 
sonable time for such proceedings to be instituted has been many times 
affirmed. See 2 Moore on Extradition, §§ 591-595. The power of the 
proper peace officer to make arrest, without a warrant, of a fugitive 
from justice, provided he has reasonable cause to believe he has com- 
mitted a felony has also been declared. State v. Taylor, 70 Vt. 1, 39 
Atl. 447, 42 L. R. A. 673, 67 Am. St. Rep. 648 ; State v. Anderson, 
1 Hill (S. C.) 327; In re Henry, 29 How. Prac. (N. Y.) 185; Cochran 
*r. Toher, 14 Minn. 385 (Gil. 293) ; Simmons v. Vandyke, 138 Ind. 380, 
37 N. E. 973, 26 L. R. A. 33, 46 Am. St. Rep. 411. 

If this power does not exist, then one who has committed a felony 
may make his escape across the narrow boundary that may exist be- 
tween two states, and be f ree from arrest by officers who may know of 
his guilt and may even hâve seen his offense committed, because no 
complaint in writing has been filed in the state where the crime occur- 
red, nor has another complaint been filed in the state to which the crim- 
inal bas fled, nor has a warrant been issued there. Such preposterous 
delay would often resuit in successful escape. 

[8] There is no testimony to show the nature of the spécial deputy- 
ship conferred on May by the sheriff of his county. See article 18, § 
6, Constitution of Idaho; section 2119, Idaho Revised Codes 1908; 
Lansdon v. Washington County, 1-6 Idaho, 618, 102 Pac. 344. He 
may hâve been deputized for some particular cases or otherwise limited 
in his powers, and, in the absence of ail évidence as to his authority, 
it cannot be said that his duties included the arrest of Matthews. As 
town marshal he was a peace officer (section 7522, Idaho Revised Codes 
1908), and therefore could make an arrest (2) when a person had com- 
mitted a felony, although not in his présence, (3) when a felony has in 
fact been committed and he has reasonable cause for believing the per- 
son arrested to hâve committed it, (4) on a charge made, upon reason- 
able cause, of the commission of a felony by the party arrested. Sec- 
tion 7540, Idaho Revised Codes 1908. 

May's duty, however, must be judged by the knowledge he possessed 
at the time he made the arrest. There is no évidence in the record that 
shows that he knew. or had any reasonable cause to believe, Matthews 
guilty of a felony. The only testimony on the subject is, from one 
who accompanied him when he made the arrest, that May stated he 
was about to arrest "a train robber." There is no évidence as to when 
or from what source May received any information, nor of its charac- 
ter or extent. In the absence of any testimony showing the nature of 
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the information possessed by May, it was net shown to be a part of his 
duty to make the arrest nor was he precluded f rom earning the reward. 
[9] Shehon, another of the robbers, was arrested in Denver, Colo., 
by two poHcemen of that city. The duty and power of thèse particular 
ofificers to make this arrest is found in section 41 of chapter 147 of the 
Revised Statutes of Colorado 1908 (section 7278, Mills' Ann. Stat. 
1912), which reads as foUows: 

"The duty of the chief and other ofHcers of the police, and of the watchmen 
shall be under the direction of the mayor, and in conformlty with the ordi- 
nance of the city, to suppress ail rlots, disturbances and breaches of the peace, 
to pursue and arrest any person fleelng from justice in any part of the state ; 
to apprehend any and ail persons In the act of eommitting any offense against 
the laws of the state or ordinances of the city and to forthwlth bring such 
person or persons before the police court or other compétent authority for ex- 
amination, and at ail times to diligently and faithfully enforce ail such laws, 
ordinances and régulations for the préservation of good order and public wel- 
fare as the city council may ordain, and for such purpose they shall hâve ail 
the power of constables. The mayor, chlef of police and watchmen of the 
city may, upon view, arrest any person who may be guilty of a breach of the 
ordinances of the city, or of any crime against the laws of the state, and may, 
upon reasonable information supported by affidavlts, procure process for the 
arrest of any person who may be chargea with a breach of any ordinances of 
the city." Rev. St. 1908, § 6553. 

This authority to arrest a fugitive from justice is evidently confined 
to the arrest of one who has committed a crime within that state, for 
by section 36 of the same chapter (section 7272, Mills' Ann. Stat.) it 
is provided with référence to the chief of police : 

"He shall hâve power to pursue and arrest any person fleelng from justice 
in any part of the state, and to receive and exécute any proper authority for 
the arrest or détention of criminals fleelng or escaping from other places or 
States." 

This is a limitation of authority to the chief ol police for the arrest 
of a fugitive from another state, and his authority is limited to the 
exécution of a warrant for such arrest. As there does not appear to 
bave been any duty imposed by law upon the two police officers who 
made the arrest of Shelton, they are entitled to receive the amount of- 
fered for that service. 

The fee for the stenographer's service in taking testimony will be 
allowed in the sum of $40, to be taxed as costs, and a decree may be 
prepared finding that John Belek, James Belek, Frank Krudna, John 
Krudna, Rudolph Morowisky, and John Krowlik are each entitled to 
one-tenth of the amount paid into court, that Peter J. Carr and Cole- 
man Bell are entitled jointly to one-fifth, and Homer A. Searle, as ad- 
ministrator of the estate of Willie E. May, to one-fifth, and that the 
bill of each of the other défendants be dismissed, and that each party 
pay his own costs. 
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SOUTHERN BELL TELEPHONE & TELEGRAPH CO. v. CITY OF BIR- 
MINGHAM, ALA., et al. 

(District Court, N. D. Alabama, S. D. January 3, 1914.) 

No. 240. 

1. CONSTITUTIONAL LAW (§ 121*)— OBLIGATION OF CONTEACTS LAW ImPAIEING. 

A municipal ordinance, the effect of which Is merely to deny liability on 
a contract or to déclare the répudiation thereof, and whicà prescribes no 
antagonistic rights or duties, is not législation impairing its obligation in 
violation of the contract clause of (the Constitution, altbough the contract 
repudiated is valld and binding. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 285, 
304-311, 342-348 ; Dec Dig. § 121.*] 

2. Constitutional Law (§ 135*) — Injunction (§ 59*) — Subjects or Relief — 

Enfobcement or Municipal Oedinances. 

A City ordinance merely repealing, a prior ordinance which purported to 
make effective a contract between the city and a téléphone company fixlng 
rates to be charged by the company to subscribers for a term of years, on 
the ground that the contract was ultra vires and invalid, without substl- 
tuting other rates or restricting the right of the company to flx rates, or 
prescribing any steps to be taken by the city thereunder, did not impair 
the obligation of the contract, and a court of equity bas no power to 
grant injunctive relief against it 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 380- 
387; Dec Dig. § 135;* Injunction, Cent. Dig. §§ 114^116, 128; Dec. Dig. 
S 59.*] 

8. Injunction (§ 59*) — Subjects of Relief — Enfobcement of Contract. 

A court of equity is without jurisdiction to grant an injunction restrain- 
Ing individual subscribers of a téléphone company from refusing to pay 
rates fixed by a contract between the company and the city. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 114r-116, 128; 
Dec. Dig. § 59.*1 

In Equity. Suit by the Southern Bell Téléphone & Telegraph Com- 
pany against the City of Birmingham, Ala., and others. On motion 
for preliminary injunction. Denied. 

J. T. Stokeley, of Birmingham, Ala., and J. C. Rich, of Mobile, Ala., 
for plaintiff. 

Romaine Boyd, of Birmingham, Ala., for défendants. 

GRUBB, District Judge. This is a bill filed by the plaintiff to re- 
strain the enforcement of an ordinance of the city of Birmingham, 
and to hâve it declared null and void and a cloud on the plaintiff's title 
to its franchise to collect tolls from its subscribers. The parties de- 
fendant are the city, in its corporate capacity, the three commission- 
ers, in their officiai capacity, and also individually, as representing the 
class of subscribers to plaintiff's service who are or will be afïected 
by the increase of rates, who are made parties, under the authority of 
Equity Rule 38 (198 Fed. xxix). A temporary injunction is prayed 
for in the bill, and the matter is submitted for décision only upon the 
application for an injunction pendente lite at this time. 

•For other cases see same topic & § kdmber in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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The ordinance assailed was enacted December 12, 1913, and, in ef- 
fect, repealed a previous ordinance of December 22, 1911, which pur- 
ported to make effective an agreement, between the plaintiff and the 
city, to fix rates for service to be charged by the plaintiff to the in- 
habitants of the city, in the future, for a period of five years. By its 
ternis, the plaintiff was to hâve the right to raise its rates, for duplex 
résidence service, 50 cents a month to each subscriber, beginning the 
Ist day of January, 1914. The repealing ordinance merely recited the 
making of the agreement, the passage of the ordinance ; that the con- 
tract was ultra vires of the powers of the city commission; that it 
had been breached by the plaintiff's alleged failure to give the char- 
acter of service stipulated to be given by plaintiff to its subscribers, 
and declared the contract and ordinance rescinded and annulled as 
being both ultra vires, and as having been breached by plaintiff. This 
is the ordinance the validity of which is assailed by the bill. The con- 
tention of the plaintiff is that the repealing ordinance impairs the ob- 
ligation of the original contract and the ordinance ratifying it, and is 
for that reason obnoxious to both the fédéral and state Constitutions. 

In order to sustain the contention that the ordinance of December 
12, 1913, is invalid for the reason asserted, the plaintiff must estab- 
lish : (1) The existence of the contract ; (2) the obligation imposed 
on the city and its inhabitants by it; and (3) the impairment of such 
obligation by state législation. Each is essential to plaintiff's relief 
and must be established to the satisfaction of the court before an in- 
junction pendente lite should be granted. 

[ 1 ] The rule is well settled that an ordinance of a municipality, the 
effect of which is merely to deny liability on a contract or to déclare 
the répudiation thereof, and which prescribes no antagonistic rights 
or duties, is not législation impairing its obligation, though the con- 
tract so repudiated is valid and binding. In the case of St. Paul Gas 
Light Co. v. St. Paul, 181_U._ S. 142, 21 Sup. Ct. 575, 45 h. Ed. 788, 
the court expressed the principle in this language: 

"The other provision in question created no new right, or Imposed no new 
duty substantially antagonistic to the obligations of the contract, but simply 
expressed the purpose of the city not in the future to pay the interest on tlie 
cost of the construction of the lamp posts which were ordered to be removed. 
That is to say, it was but a déniai by the city of Its obligation to pay, and a 
notice of its purpose to challenge in the future the existence of the duty to 
make such payment. This déniai, whllst embodied in an ordinance, was no 
more efflcacious than if it had been expressed in any other form, such as by 
way of answer filed ou behalf of the city in a suit brought by the company 
against the city to euforce what it concelved to be Its rights under the cou- 
tract. When the substantial scope of this provision of the ordinance is thus 
clearly understood, it is seen that the contention hère advanced of Impair- 
ment of the obligations of the contract arising from this provision of the 
ordinance reduces itself at once to the proposition that wherever it is as- 
serted on the one hand that a municipality is bound by a contract to perform 
a particular act, and the municipality dénies that it is liable under the con- 
tract to do so, thereby an impairment of the obligations of the contract arises 
in violation of the Constitution of the United States. But this amounts only 
to the contention that every case involving a controversy covering a municipal 
contract is one of fédéral cognizance, determlnable ultimately in this court 
Thus to reduce the proposition to its ultimate conception is to demonstrate 
Its error." 
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In the case of Mercantile Trust Co. v. Columbus. 203 U. S. 311, 27 
Sup. Ct. 83, 51 L. Ed. 198, the court said: 

"The ordinance and act were not mère statements of an intention on the 
part of one of the parties to a contract not to be bound by its obligations. 
Suoh a déniai on the part, even of a municipal corporation, contained in an 
ordinance to that effect, is not législation impairing the obligation of a con- 
tract. St. Paul Gaslight Co. v. St. Paul, 181 U. S. 142 [21 Sup. Ct. 575, 45 
L. Ed. 788]." 

And after quoting from the case there cited, the portion incorporat- 
ed in this opinion, the court said f urther : 

"In the case at bar the conditions are entirely différent. There was not 
merely a déniai by the city of its obligation under the contract, but the 
question is whether there were not new and substaotial duties in positive op- 
position to those contained In the contract created and their performance 
provided for by the ordlnances and act. The act of the Législature aided the 
city by granting It power to itself erect waterworks and to issue bonds in pay- 
nient thereof, and the city was proceeding to avall itself of the power thus 
granted, when its progress was arrested by the flling of the bill in this case 
and the Issuing of a temporary injunction. It would seem as if the case 
were really within the principle decided in Walla Walla v. Walla Walla 
Water Co., 172 U. S. 1 [19 Sup. Ot. 77. 4H L. Ed. 341] ; Vicksburg Water Co. 
V. Vicksburg, 185 TJ. S. 65 [22 Sup. Ct. 585, 46 L. Ed. 808]; agaln reported 
202 U. S. 45.3 [26 Sup. Ct. 660, 50 L. Ed. 1102, 6 Ann. Cas. 253] ; Davis v. Los 
Angeles, 189 U. S. 207 [23 Sup. Ct. 498, 47 L. Ed. 778] ; Knoxville Water Co. 
V. Knoxville, 200 U. S. 22 [26 Sup. Ct. 224, 50 L. Ed. 353.]" 

The case of Dawson v. Columbia Trust Co., 197 U. S. 178, 181, 25 
Sup. Ct. 420, 422 (49 L. Ed. 713), clearly differentiates the class of 
cases in which the ordinance merely dénies liability and répudiâtes the 
contract obligation from the other class in which the ordinance créâtes 
rights or duties antagonistic to the contract rights, charged to hâve 
been impaired. In that case, the court said : 

"The mère fact that the city was a municipal corporation does not glve to 
its refusai the character of a law impairing the obligation of the contracts 
or deprive a citizen of property without due process of law. That point was 
decided in St. Paul Gaslight Co. v. St. Paul, 181 U. S. 142-160 [21 Sup. Ct. 
575, 45 L. Ed. 788]. Uudoubtedly the décisions on the two sides of the Unes 
are very near to each other. But the case at bar is governed by the one 
wMeh we hâve cited, and not by Walla Walla v. Walla Walla Water Co., 172 
U. S. 1 [19 Sup. Ct 77, 43 L. Ed. 341], which is cited and distinguished in St. 
Paul Gaslight Co. v. St. Paul. In Vicksburg Waterworks Co. v. Vicksburg, 
185 U. S. 65 [22 Sup. Ct. 585, 46 L. Ed. 808], the city had made a contract 
wlth the waterworks company, and afterwards a law was passed authorizing 
the city to build new works. The city, acting under this law, denied liability 
and took steps to build the works, whereupon the waterworks company flled 
its bill, alleging the law to be unconstitutional. This bill was held to présent 
a case under the Constitution. In the case before us there was no législation 
subséquent to the contract, and it is not even shown that there was a color 
of previous législation for the city's acts. Thèse acts are alleged to be un- 
lawful, and the allégation would be maintained by showlng that they were 
not warranted by the laws of the state. See Hamilton Cas Co. v. Hamilton 
City, 146 U. S. 258-266 [13 Sup. Ct. 90, 36 L. Ed. 963] ; Lehigh Water Co. v. 
Easton, 121 V. S. 388-392 [7 Sup. Ct. 916, 30 L. Ed. 1059]. We repeat that 
somethlng more than a mère refusai of a municipal corporation to perform Its 
contract is necessary to make a law Impairing the obligation of contracts. or 
otherwise glve rlse to a suit under the Constitution of the United States." 

In the case of Weller et al. v. City of Gadsden et al., 141 Ala. 642, 
37 South. 682, 3 Ann. Cas. 981, the then Chief Justice said: 
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"The last question Is whether, in vlew of the nuUity of the ordlnance, as- 
salled by the bill, a resort to a court of eq.uity by the complalnants, under the 
clrcumstances diselosed, Is either proper or necessary. This question bas 
not been discussed by counsel for the eity, who hâve conflned themselves to 
inslsting that the ordinance contract was totally invalid, and that, at ail 
events, the àty had the right to repeal or revoke it, before work was begun. 
It necessarily arises, however, and must be decided, upon the motion to dis- 
miss for want of equity; for altliough the rights of appellants are deelared, 
In arrlving at the ultimate iconclusion hère reaehed, it would be idle to return 
the case to the court below, merely for the purpose of having a decree, nul- 
lifying that which appears on its face to be void. 6 Am. & Eng. Ency. Law 
(2d Ed.) 155 ; Meloy v. Dougherty, 16 Wis. 269. 

"In the fourth paragraph of the bill, it is alleged in gênerai ternis that 'the 
board of aldermen are threateniug and endeavorlng and attempting to breach 
said contract and repudiate the saine, by preventing orators from using said 
Btreets, avenues, and alleys for the purpose of laying said water pipes, mains,' 
etc., but at the close of the same paragraph there is a spécification under 
this gênerai allégation that 'the said mayor and board of aldermen attempted 
to deny and deprive orators of the use of said streets, avenues, and alleys 
In a particular way, that is, by the passage of an ordinance, a copy of which 
Is hereto attaehed, marked "Exhibit B." ' It will be noted that the time for 
beginning work, and for the actual enjoyment of the franchise, has not ar- 
rived and the bill does not aver a readiness or an ofCer to begin work, nor 
any application to the city to flx grades or designate streets, wherein mains 
are to be laid, nor any threatened act of interférence with anything complaln- 
ants desired to do, or that they had a right to do. Obviously, the bills sim- 
ply make a case of the passage of a void ordinance, which does not even cast 
a cloud on their franchise or contract; it not being necessary to introduce 
évidence to demonstrate its invalidity. Parker v. Boutwell, 119 Ala. 297 [24 
South. 860] ; Borst v. Simpson, 90 Ala. 373 [7 South. 814]. 

"Counsel on both sldes in their briefs treat the case upon the theory that 
nothing further was done by the city than to pass the ordinance. It is 
conceded by complalnants that this is not a bill for ' spécifie performance. It 
is said to be one 'to prevent the destruction of contractual obligations,' and 
Is treated also by their counsel as one to protect a franchise. In support 
of its equity, four cases are cited. S. & N. K. Co. v. Highland Avenue & Belt 
R. Co., 08 Ala. 400 [13 South. 682, 39 Am. St. Rep. 74] ; Bienville Water Co. 
V. Mobile, 112 Ala. 200 [20 South. 742, 33 L. K. A. 59, 57 Am. St. Rep. 28] ; 
Port of Mobile v. L. & N. R. Co., 84 Ala. 115 [4 South. 106, 5 Am. St. Rep. 
342] ; ïlendricks v. Hughes, 117 Ala. 591 [23 South. 637]. But each of them 
was a case, wherein there was a threatened invasion by some spécial act of 
interférence with a right or franchise then being enjoyed or exercised. When 
Mitchell and associâtes, their successors or assigns, are ready to begin work 
under their contract, the void ordinance will be no obstacle, and if any in- 
terférence with their rights is then threatened, it will be time enough to re- 
sort to judicial proceedings, and to consider what the remedy shall be. The 
repealing ordinance prescribed no penalties, and, in and of itself required 
no affirmative action, hostile to the rights of the complalnants, on the part of 
the mayor or other offlcers or agents of the municipality. 

"The bill, therefore, is without equity. As the Suprême Court of lowa 
said in Des Moines Gas Co. v. City of Des Moines [44 lowa, 505] 24 Am. Rep. 
756: 'If the ordinance sought to be enjoined is void, by reason of its uncon- 
stitutionality, the plaintiff ean be in no wise injured by its passage. A void 
law is no law, and this without doubt is true as to an ordinance. No injury 
— much less one of an irréparable character — ean be inflicted by such an ordi- 
nance.' It is only when the invalid ordinance is sought to be put in force, or 
Its enforcement is threatened to the injury of a right or franchise, then being 
enjoyed or sought to be exercised, that resort to a court for protection is 
necessary; and then relief is granted, not against the void ordinance, but 
against the wrongful act, which threatens invasion of the right." 

The plaintiff relies upon the cases of Iron Mountain R. R. Co. v. 
Memphis, 98 Fed. 113, 37 C. C. A. 410, Détroit v. Détroit Citizens Ry. 
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Co., 184 U. S. 368, 22 Sup. Ct. 410, 46 L. Ed. 592, and Ckveland v. 
Oeveland City Ry. Co, 184 U. S. 317, 24 Sup. Ct. 756, 48 h. Ed. 
1102. In each of thèse cases there was something more in the ordi- 
nance than a mère déclaration of répudiation of the contract. The 
ordinance, in each case, had an affirmative provision, susceptible of 
en forcement, in addition to the déclaration of invalidity. 

In the case of Iron Mountain R. R. Co. v. Memphis, the ordinancf 
declared the forfeiture of a franchise to occupy a street with railroad 
tracks, and, as the court held, authorized a re-entry by the city upon 
the premises in possession of the railroad. Its effect, if enforced, was 
to dispossess the railroad of property in its possession, and it was to 
prevent this enforcement and the conséquent dispossession of the rail- 
road, that it was held entitled to relief. In the case at bar the ordi- 
nance authorizes no interférence or disturbance of the plaintiflf or its 
property or franchise, but merely attempts to déclare invalid a con- 
tract. 

In the case of Détroit v. Détroit Citizens' Ry. Co., 184 U. S. 368, 
at page 380, 22 Sup. Ct. 410 (46 L. Ed. 592), the city by an ordinance 
had reduced the fare of the street railroad company, and had pre- 
scribed a spécifie maximum fare as the lawful fare. Having fixed a 
spécifie fare as the only lawful fare, the railroad company was forced 
to accept the reduced fare, or eject the passenger, and likely create in 
so doing a breach of the peace. The answer of the city admitted that 
"they intend to en force obédience by the company to such ordinances." 
Even then, the court stressed the fact that the answer of défendants 
did net question the jurisdiction of a court of equity, as partly justify- 
ing its rétention of jurisdiction over the cause. 

In the case of Cleveland v. Cleveland City Ry. Co., 194 U. S. 517, 
at page 531, 24 Sup. Ct. 756, at page 761 (48 L. Ed. 1102), there was 
also a spécifie maximum fare of four cents fixed by the ordinance as 
the only lawful fare, as was true in the Détroit case. The court re- 
lies upon the peculiar fact, présent in the case, that the enforcement 
of the ordinance would hâve established two rates of fare on the same 
line — 

"leading to conséquences dangerous to the public Interest, peace, and tran- 
quility, the extent of which it would be dlfflcult in advance to pereeive. And 
this, we think, brings the case directly withln the princlple by which jurisdic- 
tion in equity was maintained in Détroit v. Détroit Citizens' Ky. Co., 184 U. 
S. 368 [22 Sup. Ct. 410, 46 L. Ed. 592]." 

It is clear that jurisdiction was only sustained because, by reason 
of the peculiar relations of a passenger carrier to its patrons and the 
fact that the ordinance fixed a spécifie rate of fare, the ordinances 
would either necessarily hâve to be observed by the carrier, or breaches 
of the peace continually provoked in the résistance of them, to the 
détriment of the parties and the public. In each of those cases, as 
in this case, the ordinance provided no penalty for its breach, but 
there were other means of enforcement, from the nature of the car- 
rier's business, that do not exist in this case. 

[2] The ordinance complained of in the bill in this case fixes no 
rate to be observed by the plaintiff. It merely déclares void a con- 
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tract which fixed rates. It leaves the plaintiff at liberty to fix its own 
rates, subject to liability only if they are unreasonable. It seeks to 
deprive the plaintiff of the protection of the agreement, but otherwise 
leaves it unhampered. The plaintiff can still put in force the increased 
rates. Its effect is therefore limited to répudiation of the contract, 
and it cornes within the line of cases which holds that a mère déclara- 
tion of répudiation of a contract is not action impairing the obligation 
of a contract, rather than within the other Hne of cases, relied on 
by the plaintiff', in which the ordinances prescribed, in addition, ac- 
tion looking to the enforcement of the contract. 

Again, in this case the danger of breaches of the peace, as a resuit 
of the plaintiff's résistance to the ordinance, is removed because of the 
differing character of plaintiff's business from that of a carrier of 
passengers. If the plaintiff's patrons refuse to pay the rate fixed by it, 
it has but to discontinue their service. Its rates are collected in ad- 
vance. By refusing to furnish service, it subjects itself only to the li- 
ability to be sued that any person does who breaches a contract, in 
good faith, but under a mistaken view of his rights. Equity does not 
relieve against such a situation. Discontinuance of service does not 
imply the necessity of éjection by force, as does the refusai to accept 
a reduced fare from a passenger who is already on the carrier's ve- 
hicle. The reasons which induced the Suprême Court to distinguish 
the cases, relied upon by plaintiff, from the gênerai légal principle stat- 
ed are absent from this case. It présents only a case of a declared 
répudiation of a contract by an ordinance, one which, it is well settled, 
does not constitute impairing action by the êtate. 

The ordinance of December 12, 1913, has no other effect than to 
déclare the invahdity of the previous contract and ordinance of De- 
cember 22, 1911. It does not prescribe any new or différent rates or 
tolls to be adopted by plaintiff, nor any steps to be taken by the city, 
or any of its officers, to enforce the abrogation of the contract. It con- 
tains no penalties, and there is nothing required to be donc under it in 
the way of enforcing it. The harm, if any, to be caused by it, was 
completely accomplished upon its enactment. Its enactment could not 
hâve been properly enjoined in advance, since, being législative action, 
it was not subject to the control of the courts. Its enforcement by the 
city cannot be enjoined, since by its terms it is not to be so enforced 
and no steps are prescribed to be taken by any one in the way of its 
enforcement. 

It is said that the injury to plaintiff from its enactment comes from 
the moral effect its passage will bave on the willingness of its sub- 
scribers to pay the increased rates after January 1, 1914. The court, 
however, to avoid such a resuit, would hâve been po.werless to enjoin 
its passage, if timely application had been made to it, and a fortiori it 
has no power now to direct its repeal. The purpose of the plaintiff 
seems to be to offset the moral effect of the déclaration of the invahd- 
ity of the contract, contained in the repealing ordinance, by obtaining 
from the court a déclaration of the invalidity of the repealing ordi- 
nance in the decree for a temporary injunction. 

The issuance of a temporary injunction is solely to préserve the 
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status pending final hearing. If it can hâve no such effect, if there is 
no disturbance of the status imminent, or if the writ, when issued, will 
be a mère abstract déclaration of a légal principle, the court has no 
jurisdiction to issue it. The prévention of irréparable material injury, 
pending final hearing, alone justifies the court in so acting. It has no 
right to issue the writ for the purpose merely of declaring the law for 
the moral effect such a déclaration may hâve on the parties to the suit, 
and when no material good can be accomplished, or is expected to be 
accomplished, directly thereby. There is no jurisdiction in the court 
to enjoin the enforcement of an ordinance which, by its terms, admits 
of the taking of no steps looking towards its enforcement. 

The prayer for an injunction pendente lite asks that the défendants 
and the subscribers be enjoined — 

"from doing any act or thing pursuant to or under the terms of said ordi- 
nance of December 12,_1913, in violation of said contract of December 22, 
1911, and from molesting your orator in the exerclise of its right to collect 
the rates or charges flxed by said contract, or refusing to pay the rates and 
charges flxed thereby." 

An inspection of the ordinance of December 12, 1913, shows that 
no action of the city or its officers could be taken "pursuant to or un- 
der the authority" of it, since it prescribed none to be taken. It is 
déclarative only of a forfeiture of the contract, without providing at 
ail as to how the forfeiture is to be enforced. The only action taken, 
or to be taken with relation to the ordinance, upon the part of the city 
was its enactment. That could not hâve been enjoined in the first in- 
stance. Its repeal cannot now be ordered by the court. As the ordi- 
nance contains no provisions looking to its enforcement by the city or 
its officers, it is clear that there is no room for injunctive relief with 
relation to the ordinance against the city or its agents or the commis- 
sioners, as such. 

[3] The bill also makes the commissioners parties défendant in their 
individual capacity, as representing the class of plaintifif's subscribers 
adversely affected by the change in rates, and the prayer asks that the 
subscribers be enjoined from "refusing to pay the rates and charges 
fixed" by the contract of December 22, 1911. It is quite clear that such 
relief could not be granted if there had been no ordinance of repeal in- 
volved in the case. In the absence of such an ordinance, there could 
be no contention of an impairment of the contract by state législation, 
since in that case there would be no such législation upon which the 
plaintifif could rely. The bill bases plaintiff's right to relief entirely 
upon such impairment. 

A court of equity will not take jurisdiction to enjoin the refusai to 
comply with a contract in ordinary cases, nor will it do so in cases 
where one person has a number of contracts with différent persons, 
but of a similar nature, for the purpose of preventing a multiplicity of 
suits. Laying aside the ordinance which is assailed, the bill présents 
merely a case in which it is anticipated that a number of persons may 
décline to pay a single person claimed debts because a similar légal 
question has arisen as to each as to their liability. It requires no ar- 
gument or citation of authority to show that a court of equity, has no 



716 211 FEDERAL REPORTER 

jurisdiction over such a controversy, even for the purpose of avoiding 
a multiplicity of suits, or that Equity Rule 38 is not intended to apply 
to such a case. Such a controversy is iegal and not équitable in its 
nature, and the fact that one party may hâve many separate contro- 
versicT with entirely différent persons, but involving the same légal 
question, cannot deprive a court of law of its jurisdiction over such a 
controversy, and vest it in a court of equity. 

The bill does not aver that the subscribers, even those who are made 
parties défendant as représentatives of the class, hâve actually refused, 
or hâve even threatened to refuse, to pay the increased rates. The 
averment is that they v^fill refuse to pay, relying upon the enactment of 
the ordinance of December 12, 1913. This is insufficient to justify in- 
junctive relief, even if the court had gênerai équitable jurisdiction of 
the cause. An order would be drastic that enjoined 14,000 persons 
from refusing to pay the plaintiff's charges, regardless of their ability 
or inability to pay, and regardless of what défenses they might hâve to 
the claim, and in a suit in which but three of the 14,000 were made 
parties défendant. It would require a clear case for injunctive relief 
to justify such action. 

If the injunction would not lie in the absence of the ordinance, has 
the passage of the ordinance changed the situation? The ordinance 
does no more than express the opinion of the city commissioners that 
the contract of December 22, 1911 was (1) ultra vires in its inception 
and for that reason null and void, and (2) that the plaintiff had 
breached it by failing to give the service required and an élection to 
rescind. It is manifest that the courts and not the commission must 
détermine between the parties whether or not the original contract is 
ultra vires, and whether or not it has been breached, as claimed by the 
commissioners. If it was valid in its inception, and has not been 
broken subsequently by the plaintiff, the déclaration of the commis- 
sioners, contained in the ordinance, to the contrary, cannot make it in- 
valid. On the other hand, if it was ultra vires when made, or has 
been since broken by the plaintiff, it would be just as void in the ab- 
sence of such a declaratory ordinance. The ordinance, at most, ex- 
pressed the élection of the commissioners to rescind. The burden was 
on them after, just as it was before, the passage of the ordinance, 
either to show the original invalidity of the ordinance, or subséquent 
breach by the plaintiff. Rescission was not even a condition précèdent 
to action, légal or otherwise, on the part of the city, based on the in- 
validity of the contract. The passage of such an ordinance, merely 
declaratory in its nature, did not change the situation or the attitude 
of the parties to each other, or afford the plaintiff any ground for in- 
junctive relief, if it had none before; and, if the subscribers could not 
hâve been enjoined from refusing to pay in the absence of such an 
ordinance, they should not be after and because of its enactment. 

My opinion is that the bill does not make out a case for the grant- 
ing of an injunction pending the final hearing, because it fails to show 
any state législation impairing the obligation of the contract of De- 
cember 22, 1911. In view of this conclusion, it is not necessary to 
pass upon the validity of that contract, or the obligation upon the city 
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and its inhabitants, by virtue of it, to respect the rates provided in it ; 
and the solution of thèse questions will be best determined upon the 
final hearing, if it then appears that the bill contains equity. 
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(District Court, W. D. Washington, N. D. February 20, 1914.) 

No. 2439. 

1. Teial (§ 139*)— Questions of Law and Fact— Dibection of Nonsuit. 

It is the duty of the court to direct a nonsult when the évidence Is not 
sutHcient to sustain a verdict. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 338-341, 
365 ; Dec. Dig. § 139.*] 

2. Master and Servant (§ 265*) — Injueies to Servant — Employées' Lia- 

bilitt act. 

In order that an injured servant of a railroad company may recover un- 
der Employers' Llability Act April 22, 1908, c. 149, 35 Stat. 65 (U. S. 
Comp. St. Supp. 1911, p. 1322), the burden is on him to shov? that the rail- 
road company owned and operated a common carrier railroad ; that it waa 
engaged in Interstate or foreign commerce; and that plaintiff was In- 
jured while employed by it in such commerce. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 877- 
908, 955; Dec. Dig. § 265.* 

Employés engaged in Interstate commerce vrithln Employers' Liability 
Act, see note to Baltimore & O. R. Co. v. Carr, 124 C. C, A. 571.] 

8. Carriers (§ 4*) — "Common Caerieb." 

A "common carrier" is one who undertakes to transport for hire from 
one place to another the goods of such as wlsh to employ him. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 1, 462^78 ; Dec. 
Dig. § 4.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1313-1319 ; vol. 
8, p. 7607.] 

i. Commerce (§ 27*) — Injuries to Servant — Employers' Liability Act — In- 
terstate Commerce. 

Défendant owned a tract of timber land, which it was engaged in log- 
ging," and a railroad on vphich it transported its logs from the woods to 
Puget Sound, vrhere they weve sold to millowners and manufactured into 
lumber ; 80 per cent, of the output of the mlll being shipped to other 
States or countries. Defendant's articles of incorporation authorized it 
to do business as a common carrier, but in fact the services rendered on 
its road had ail been private and only for the purpose of carrying the 
logs to the Sound. Held, that the transportation of the logs did not con- 
stitute Interstate commerce vs'ithin the rule that a commodlty is not in 
Interstate commerce until it bas entered on its final passage to another 
State or foreign country, and hence défendant could not be made liable 
under Employers' Liability Act April 22, 1908, c. 149, 35 Stat. 65 (U. S. 
Comp. St. Supp. 1911, p. 1322), for injuries to an employé while assisting 
in the opération of the road. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
§ 27.*] 

At Law. Action by August Bay against the IVlerrill & Ring I^umber 
Company. On motion for a new trial af ter nonsuit. Denied. 

'For otber cases see same topic & i kumbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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John T. Casey, of Seattle, Wash., for plaintifï. 
Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for de- 
fendant. 

Plaintiff cites the followlng authorities: Colasurdo v. Central Ry. (C. 0.) 
180 Fed. 832 ; The Daniel Bail v. U. S., 10 Wall. 557, 19 L. Ed. 999 ; El Paso 
Ky. V. Gutierrez, 215 U. S. 88, 30 Sup. Ct. 21, 54 L. Ed. 106 ; Slocum v. New 
York Life Ins. Co., 228 U. S. 364, Sii Sup. Ct. 523, 57 L. Ed. 879 ; l'edersen v. 
Delaware, etc., Ry., 229i U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125 ; St. Louis 
Ry. Co. V. Seale, 229 U. S. 156, 33 Sup. Ct. 651, 57 L. Ed. 1129 ; N. & W. Ry. 
Co. V. Earnest, 229 U. S. 114, 83 Sup. Ct 654. 57 L Ed. 1096; I. C. Ry. v. 
Porter, 207 Fed. 311, 315, 125 C. C. A. 55; Winona Ry. v. Blake. 94 U. S. 
180, 24 L. Ed. 99; State ex rel. Clark v. Superior Court, 02 Wash. 612, 114 
Pac. 444; North River Boom Co. v. Smith, 15 Wash. 138, 45 Pac. 750; State 
ex rel. Wilson v. Superior Court, 47 Wash. 397, 92 Pac. 269 ; State ex rel. 
Burrows v. Superior Court, 48 Wash. 277, 93 Pac. 423, 17 L. R. A. (N. S.) 1005, 
125 Am. St. Rep. 927; McCall v. People, 136 U. S. 104, 10 Sup. Ct. 881, 34 
L. Ed. 391; Railroad Co. v. Worthington, 225 TJ. S. 101, 32 Sup. Ct. 653, 50 
L. Ed. 1004 ; Behrens v. Rallway (D. C.) 192 Fed. 581 ; Darr v. Railway (D. 
C.) 197 Fed. 665 ; Thompson v. Railway (D. C.) 205 Fed. 203 ; Korthern Pa- 
cific Ry. V. Maerkl. 198 Fed. 1, 117 C. C. A. 237 ; Worthington v. Eliner. 207 
Fed. 306, 125 C. C. A. 50; R. R. Commission o( La. v. Tex. & Pac. Rv., 229 
U. S. 336, 33 Snp. Ct. 837, 57 L. Ed. 1215, decided June 10, 1913 ; General 011 
Co. V. Grain, 209 TJ. S. 212, 28 Sup. Ct. 475, 52 L. Ed. 754 ; Dozler v. Alahama, 
218 U. S. 124, 127, 30 Sup. Ct. 649. 54 L. Ed. 965, 28 L. R. A. (N. S.) 264; 
Rearick v. Pennsyh-ania, 203 V. S. 507, 27 Sup. Ct. 159, 51 L. Ed. 295 ; In re 
Selman (D. 0.) 204 Fed. 839 ; Baltimore v. Darr, 204 Fed. 751, 124 C. C. A. 
565; Rosenbaum Co. v. Railway (C. C.) 130 Fed. 46; State v. Ry. (Tex. Civ. 
App.) 44 S. W. 542 ; Caldwell v. Nor. Car., 187 U. S. 622, 23 Sup. Ct. 229, 47 
L. Ed. 336; Houston v. Insurance Co., 89 Tex. 1, 32 S. W. 889. 30 L. R. A. 
713, 59 Am. St. Rep. 17; I. C. C. v. Railway, 215 U. S. 452, 30 Sup. Ct. 155. 
54 L. Ed. 280; Texas Ry. v. R. R. Commission (C. C.) 183 Fed. 1005: Ilortou 
V. Railway, 72 Wash. 503, 130 Pae. 897; U. S. v. Colorado Ry., 157 Fed. 321, 
85 C. C. A. 27, 15 L. R. A. (N. S.) 107, 13 Ann. Cas. 893 ; Robbins v. Shelby 
County, 120 U. S. 489, 7 Sup. Ct. 592. 30 L. Ed. 694; Mondou v. N. Y. Ry., 
223 U. S. 1, 32 Sup. Ct, 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44 ; Kelly v. 
Rhoades, 188 U. S. 1, 23 Sup. Ct. 259. 47 L. Ed. 359 ; U. S. v. Ry. (D. C.) 197 
Fed. 624; So. Ry. v. Gadd. 207 Fed. 277. 125 C. C. A. 21; Tazoo Rv. v. 
Wright, 207 Fed. 281, 125 C. C. A. 25; Walker v. New Mexico & S. P. R. 
Co., 165 U. S. 593, 17 Sup. Ct. 421, 41 L. Ed. 837 ; tT. S. v. Union Stockyards, 
226 U. S. 286, 33 Sup. Ot. 83, 57 L. Ed. 226, decided December 9, 1912. 

NETERER, District Judge. The testimony upon the trial, on the 
part of the plaintifï, established the fact that the défendant was the 
owner of a large tract of timber land in King and Snohomish counties, 
and was engaged in logging the land, selling ail logs upon the open 
market, and in connection with this land it owned a logging road of 
standard gauge build which was connected by switch or siding with 
the Great Northern Railway; that the défendant operated over its 
road engines and logging cars ; that it has large booming grounds in 
the waters of Puget Sound about two miles below Mukilteo; that it 
opérâtes several large logging camps upon its lands; that over its 
logging road it runs five or six logging trains each day to and f rom its 
varions camps and places in its booms over half a million logs per 
day ; that the logs are sold by the défendants to the varions mills upon 
Puget Sound ; that pôles and piles which it cuts from its land are sold 
to a Company which ships them to California; that the logs are sold 
by it from its boom to the Weyerhouser Mill at Everett, and are manu- 
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factured by said mill with other logs purchased by it froni other sourc- 
es and sold on the market upon orders which are received by the mill 
from the eastern and central western states and coast cities, and from 
foreign countries, and from the state of Washington ; that about 80 per 
cent, of the output of the mill is shipped to other states or countries ; 
that the défendant is a corporation organized under the laws of the 
State of Washington, and among its authorized powers is that of com- 
mun carrier together with numerous other powers; that the défend- 
ant never at any time operated its road as a common carrier or ten- 
dered it in any way to the public for service ; that the services rendered 
by the said road hâve ail been private, and for the purpose of carrying 
to the booming ground of the défendant the timber taken from its land ; 
that no other product bas been taken over the road except some tim- 
ber taken from the land of another under contract with the défendant 
to log the land for the owner and deliver the logs in the waters of 
Puget Sound; and certain pôles or piles taken from the land of the 
défendant which were sold to the National Pôle Company at a certain 
rate per stumpage delivered at the boom of the défendant company ; 
that no service was rendered by the plaintiiï in the hauling of any of 
the pôles. 

After the plaintifï rested his case, the défendant moved for a non- 
suit on the ground that there was no testimony to sustain a verdict. 
The motion was granted. A motion for a new trial has been filed and 
submitted. 

[1] It is strongly urged by the plaintiff that the court erred in grant- 
ing motion for nonsuit, citing Slocum v. New York Life Ins. Co., 228 
U. S. 364, 33 Sup. Ct. 523, 57 L. Ed. 879. It is urged in argument 
that it is the duty of the judge to submit a case to the jury upon the 
testimony which is presented, and let the jury détermine whether re- 
covery should be had, upon the instructions which the court gives up- 
on the law, and that it is an invasion of the constitutional right of the 
plaintifï to deprive plaintiff of this privilège. In the Slocum Case the 
trial judge submitted the issues to the jury upon the testimony which 
was presented on the part of the litigants. Thereafter a judgment was 
entered non obstante veredicto by the Circuit Court of Appeals. The 
Suprême Court held that this was an infraction of the seventh amend- 
ment to the Constitution of the United States, which provides : 

"In sults at common law, where tlie value in controversy shall exceed twenty 
dollars, the right of trial by 3ury shall be preserved, and no fact tried by a 
jury shall be otherwise re-examined * ♦ * than according to the rules of 
the common law." 

The court stated that the entering of a judgment by the court non 
obstante veredicto was the trial of an issue that had been submitted to 
the jury, and that the power of the court was limited to granting a new 
trial. The same case, however, holds — and this has been recognized by 
ail of the fédéral courts — that, where there is no testimony to support 
a verdict, it is the duty of the court to grant a dismissal. The judge's 
function is to superintend and direct the course of trial, and the jury 
are to détermine the ultimate facts in issue; and, when the facts dis- 
closed by the testimony clearly cannot under the law support a ver- 
dict, it would be useless to submit it to a jury. 
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The act under which this action is prosecuted provides : 

"That every common carrier by railroad while engagea in commerce be- 
tween any of the several states * • • shall be liable in damages," etc. 

[2] In order for the plaintiff to recover he must estabUsh that the 
défendants owned and operated a common carrier railway and was 
engaged in interstate or foreign commerce, and that the plaintiff was 
employed by the défendant in such trade or commerce and was in- 
jured while so employed. Second Employers' Liability Cases, 223 U. 
S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44; Pedersen 
V. Del. Lack. & West. Ry., 229 U. S. 146, 33 Sup. Ct. 648, 57 h. Ed. 
1125. 

[3] A common carrier is one who undertakes to transport for hire 
f rom one place to another the goods of such as choose to employ him. 
2 Words & Phrases, 1312; Jackson, etc., Iron Works v. Hurlbut, 158 
N. Y. 34, 52 N. E. 665, 70 Am. St. Rep. 432. 

[4] A concern is not a common carrier that is engaged in transport- 
ing its own products, and, before a concern incorporated as a common 
carrier could corne within the terms of the Employers' Liability Act 
of Congress, it would hâve to do something further than merely file 
its articles of incorporation. The timber holdings and the railroad are 
held by the same concern, operated together as one property ; the rail- 
road is used as a "plant" facility to bring the logs to the booming 
grounds of the défendant on tidewater. Joint Rates with Wash. West- 
ern Ry., 27 Interst. Com. Com'n Rep. 630. The défendant was simply 
engaged in placing the product of its own land in its own booming 
grounds so as to be in a marketable condition. The act of the défend- 
ant in placing its logs in the boom or sale grounds can best be compared 
to the f armer placing his corn or wheat in a crib or granary, and when 
so placed to dispose of it upon the market to persons offering the best 
prices. So long as the product of the forests of the défendant remained 
in the boom grounds, it certainly cannot be contended that any relation 
of common carrier or interstate commerce could enter into or attach 
thereto. If no interstate commerce character or common carrier rela- 
tion could attach to the logs in the boom by being permitted to remain 
there covering a long period of time, the fact that they remained there 
for a short interval cannot change that relation or character. 

It becomes important to know when the logs in issue began their 
final journey to the market and to their final destination. A commodi- 
ty is not in interstate commerce until it has entered upon its final pas- 
sage to another state or foreign country. 

"Wbenever a commodity has begun to move as an article of trade from one 
State to another, commerce in that commodity between the states has com- 
meneed." The Daniel Bail Case, 10 Wall. 565, 19 L. Ed. 999. 

"When the products of the farm or the forest are collected and brought in 
from the surrounding country to a town or station servlng as an entreijot for 
that particular région, whether on a river or a Une of railroad, such products 
are not yet exports, nor are they in process of exportation, nor is exportation 
begun until they are committeû to the common carrier for transportation out 
of the state to the state of their destination or hâve started on their ultimate 
passage to that state." Coe y. Errol, 116 U. S. 517, 525, 6 Sup, Ct 475, 477 
(29 L. Ed. 715). 
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The same language is in substance and effect repeated by the same 
court in every case which has been called to my attention. "Continu- 
ity of movement," said the Suprême Court in the Sabine Tram Case, 
227 U. S. 111, 33 Sup. Ct. 229, 57 L. Ed. 442, is the concluding factor 
in determining whether a commodity has started on its ultimate pas- 
sage to a foreign state. 

The Suprême Court of the United States, in Bacon v. Illinois, 227 U. 
S. 504, 33 Sup. Ct. 299, 57 L. Ed. 615, which was a case where grain 
was purchased in localities in a number of states and shipped by origi- 
nal owners who were résidents of such states and consigned to New 
York, Philadelphia, and other eastern cities, the owner reserving the 
right to remove the grain at Chicago for the purpose of weighing, 
cleaning, inspecting, etc., and thereafter to be reshipped to destination 
and consignées at the élection of the owners, held that the owner had 
the privilège of continuing the transportation under the shipping con- 
tract, of which he might avail himself, but that this provision in the 
contract made it optional with the owner whether the grain should con- 
tinue to its destination or not, and when it was taken from the cars at 
Chicago to the private elevator that the transportation had ceased and 
the interstate commerce character had been ended. In the instant case 
the logs had not entered upon a final journey to their ultimate destina- 
tion. They had simply been accumulated in their raw state and shipped 
to the boom grounds, where they were distributed to the varions mills 
which purchased the logs and manufactured them into lumber. I do 
not believe that the act was intended to cover such a case, and the con- 
clusion is inévitable that the facts in this case do not bring the plaintiff 
within the liability act, under which this action is prosecuted. Any oth- 
er conclusion on the part of the court, it seems to me, would be revolu- 
tionary in endeavoring to adopt a plan or system which had not been 
contemplated by Congress to the business interests of the country, and 
no good purpose could be subserved. 

The motion for a new trial is denied. 



NORDGARD v. MARYSVILLE & N. RX. CO. et al. 
(District Court, W. D. Washington, N. D, February 21, 1914.) 

No. 2364. 

1. Tbial (§ 139*) — Questions or Law and Pact — Dibection of Nonsuit. 

It is tiie duty of a fédéral court to direct a nonsuit wlien the évidence 
is not sufflcient to sustain a verdict. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 332, 333, 338-341, 
365 ; Dec. Dig. § 139.*] 

2. Commerce (§ 27*) — Injuries to Servant — Emploters' Liability Act— 

Commerce. 

Défendant railroad company carried logs from the forests in Washing- 
ton to Puget Sound, where part of them were sold to various mills and 
the remainder taken to défendant milling company vfhere they were 
manufactured. The lumber was piled In a yard, about 20 per cent, sold 
in the local market, and the remainder shipped to various points in and 

•For other cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
211 F.— 46 
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out of the State. Ileld that, slnce contlnulty of movement Is essential lu 
determining whether a commodlty is started In Interstate commerce, the 
logs, during transportatlon from the forest to Puget Sound, in which 
plaintiff was employed, were not being transported in Interstate com- 
merce, and hence the rallroad company in se transporting them was not 
liable for Injuries to plaintiff under Fédéral Employers' Liubillty Act 
April 22, 1908, c. 149, 35 Stat 65 (U. S. Comp. St. Supp. 1911, p. 1322). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §' 25 ; Dec. Dig. 
§ 27.*] 

At Law. Action by Gunder Nordgard against the Marysville & 
Northern Railway Company and the Stimson Mill Company. On mo- 
tion for a new trial after nonsuit. Denied. 

John T. Casey, of Seattle, Wash., for plaintifif. 

Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for défend- 
ants. 

NETERER, District Judge. The testimony in this case shows that 
the défendant was a common carrier and was carrying logs on its rail- 
road or logging road from the forests in the state of Washington to 
Puget Sound; that it employed the plaintifif in such transportatlon; 
that the logs were dumped into the waters of Puget Sound, and there- 
after a part of the logs were disposed of to varions mills on the sound, 
the remaining logs being taken to the Stimson Mill Company, also on 
Puget Sound, and there manufactured into lumber. This lumber was 
piled in the lumber yard, and about 20 per cent, was sold in the local 
market, and the remainder shipped upon orders thereafter obtained ei- 
ther by rail or beat to various points in the state of Washington and 
other States and foreign countries. At the conclusion of the testimony, 
the défendants moved for a directed verdict, and a judgment was en- 
tered in favor of the défendants. The matter is now before the court 
upon a motion for a new trial. 

[1] The contention of the plaintiff that the court in granting judg- 
ment on the motion for a directed verdict violated the seventh amend- 
ment to the Constitution bas no merit. The Suprême Court of the 
United States in an unbroken line of décisions bas held that, where the 
évidence produced at the trial was not sufficient to sustain a verdict, it 
is the duty of the court not to submit the matter to the jury. This is 
expressly sustained in Slocum v. New York Life Ins. Co., 228 U. S. 
364, 33 Sup. Ct. 523, 57 L. Ed. 879, cited by the plaintiff, and this ruie 
is adhered to by this court in Bay v. Merrill Lumber Co., 211 Fed. 717, 
filed February 20, 1914. 

Does the testimony show that the défendant was engaged in Inter- 
state or foreign commerce, and that the plaintifif was injured while 
employed in such transportatlon? If it does, a motion for a new trial 
must be granted. Second Employers' Liability Cases, 223 U. S. 1, 32 
Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 144; Pedersen v. Del, 
Lack. & West. Ry., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125. 

[2] It is contended that, the local demand not being sufïïcient to 
consume ail the lumber, it theref ore was intended for interstate or for- 
eign shipment. It has been uniformly held by the Suprême Court of 

•For oUier cases see same toplc & i mvubsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the United States that a commodity is not in interstate commerce un- 
til it has entered upon its final passage to another state or foreign 
country. 

"Whenever a commodity has bcgim to move as an article of trade from one 
state to another, commerce In that commodity between the states has com- 
meneed." ïhe Daniel Bail Case, 10 Wall. 563, 19 h. Ed. 999. 

"When the products of the farm or the forest are collected and brought In 
from the surrounding country to a town or station serving as an entrepôt fôr 
that partleular région, whether on a river or on a Une of rallroad, such pi'oducts 
are not yet exports, nor are they in process of exportation, nor is exportation 
begun until they are committed to the conimon carrier for transportatlon out 
ot the state to the state of thelr destination, or hâve started on their ultimate 
passage to that state." Coe v. Errol, 116 U. S. 517, 525, 6 Sup. Ct. 475, 477 (29 
L. Ed. 715). 

"Continuity of movement is the concluding factor in determinlng whether a 
commodity has started on its ultimate passage to a foreign state." Sabine 
ïram Case, 227 U. S. 111, 33 Sup. Ct. 229, 57 h. Ed. 442. 

The legs in issue or their product had not begun to move from the 
state of Washington to another state or foreign country. The relation 
of foreign commerce at no time had been acquired.. No continuity of 
movement had at any time been inaugurated. The entire product of 
the logs not sold to other local mills was accumulated in the millyard of 
the Stimson Mill Company awaiting orders, either local or foreign, and 
it cannot be determined whether the product of the logs at the time 
they were transported, in the act of which the plaintifï was injured, 
would be intrastate, interstate, or foreign commerce, and this cannot be 
ascertained until after the orders had been received. There was noth- 
ing to prevent ail being sold locally or shipped to points within the state, 
if demand had been made. The shipmenfof the logs to the waters of 
Puget Sound and the transporting of a portion of thèse logs to the 
Stimson Mill Company, where they w»re manufactured into lumber^ 
which was af terwards sold, cannot be said to hâve entered them upon a 
final journey to their ultimate destination at the time they were trans- 
ported over the railroad or logging road. How can it be said that the 
product of the logs was interstate commerce when the Suprême Court 
of the United States, in Bacon v. Illinois, 227 U. S. 504, 33 Sup. Ct. 
299, 57 L. Ed. 615, held where grain was purchased in localities in a 
number of states and shipped by original owners who were résidents of 
such states and consigned to Philadelphia, New York, and other east- 
ern cities, place of ultimate destination, the owner reserving the right 
to remove the grain at Chicago for the purpose of weighing, cleaning, 
inspection, etc., and thereafter the grain to be shipped to consignées at 
the élection of the owner, held that the interstate character was ended 
when it was temporarily removed from the cars in Chicago for the pur- 
pose designated? In the instant case the interstate character had nev- 
er been initiated. 

The authorities cited by the plaintifï are not in point hère. Bay v. 
Merrill & Ring Lumber Co., 211 Fed. 717, filed February 20, 1914. 

The motion for a new trial is denied. 
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UNITED STATES v. CHICAGO JUNCTION ET. CO. (four cases). 

(District Court, N. D. Illinois, E. D. November 28, 1913.) 

Nos. 10,103, 10,406, 10,408, 10,608. 

Caeriers (§ 37*) — Transportation or Cattle — 28-HotrR Law — Switching 
Service. 

Défendant rallroad company maintains a switching service Connecting 
varions railroad Unes with thé Union Stockyards in Chicago, trausport- 
ing cattle from the trunk Une carriers to the stockyards for unloading in 
accordanee with orders sent to défendants servants from the stockyard 
Company. Défendant transported certain cars of horses that had been con- 
fined in excess of the statutory period before they vvere delivered to de- 
fendant, consumlng uo more time than was reasonably necessary to per- 
form the service of transportlng the cars to the unloading chutes with the 
exception of one car, whlch wus delayed because it was discovered, after 
it had been "spotted," that it could not be unloaded at the partlcular chute 
because the horses were not provlded with halters. Held, that défendant 
was not guilty of knowingly and willfuUv conflnlng the animais in viola- 
tion of the 28-Hour Law (Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. 
Comp. St. Supp. 1911, p. 1341]). 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. § 37.*] 

Actions by the United States of America against the Chicago Junc- 
tion Railway Company. Judgment for défendant in each case. 

Eour actions to recover penalties for alleged violations of the Act of June 
29, 1906, "An act to prevent cruelty to animais while in transit." The facts 
covered by stipulation are : 

The Chicago Junction liailway Company, the défendant, is a railroad cor- 
poration organized under the Jaws of the state of Illinois, and doing a rail- 
road business wholly within the city of Chicago, in said state, and principally 
within the district comprising the Union Stockyards in that city. The Union 
.Stockyards are owned and opei^ted by a corporation known as the Union 
Stockyard & Transit Company of Chicago. The tracks owned and operated 
by the défendant at the présent time and during the period of the alleged vio- 
lations herein are located wholly within the city of Chicago, county of Cook, 
and state of Illinois. They conslst of main tracks running east and west from 
a point on the lake front in the city of Chicago, near the Intersection of Thlr- 
ty-NInth street and the tracks of the Illinois Central Rallroad Company west- 
erly 8% miles to a point in the city of Chicago. In addition to the main 
tracks running between those two points, the company opérâtes a large num- 
ber of switch tracks in and through the Union Stockyards district to the in- 
dustries located there and to the varions loadlng and unloading platforms of 
the Union Stockyard & Transit Company. The défendant does not own, 
lease, control, or operate loading and unloading platforms or facilitles. 

Car load shipments of horses, such as are involved in thèse cases, originat- 
Ing outside of Illinois, and destined to eastern points beyond Chicago, or to 
points in the Stockyards district, are transported from points of origin to 
Chicago in stock trains of the trunk Une carriers, to a receiving track of the 
défendant, known as the "Horse Track," located at Fortieth street and Bm- 
erald avenue, Bmerald avenue being the flrst street east of Halsted street, 
and are placed on the horse track by the trunk Une carrier. The conductor 
on the trunk Une carrier bringing the horses into Chicago takes his waybills 
to the south receiving office of the Union Stockyard & Transit Company at 
Fortieth and Laurel streets. Thèse waybills are retained by the Union Stock- 
yard & Transit Company in its possession until subsequently returned to the 
trunk Une carrier and are never In the possession of the défendant. From 

•For other cases see same topic & S numbeb in Dec. à Am. Dlgs. 1S07 to date, & Rep'r Indexes 
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the waybills the Union Stockyard & Transit Company makes ont a written or- 
der directed to the Chicago Junction Railway Company containing the fol- 
lowing information and no other ; Date, car Initial, car number, loaded or 
empty, from what railroad, to what point, with the request, "Please switeh 
the followlng cars." Thls order is taken to the llve stock train dlrector's of- 
fice of the défendant, from which point the order Is telephoned to the yard- 
master's office of the défendant at Fortieth and Halsted streets. The yard- 
master notifies the defendant's switching crew to take the cars on the receiv- 
Ing tracks and dellver them to the point designated in the order. The defend- 
ant's switching crew then takes the car on the receivlng traek and delivers it 
to the particular unloadlng platform of the Union Stockyard & Transit Com- 
pany designated by the order where the cars are unloaded by employés of 
the Union Stockyard & Transit Company. Thèse varions unloadlng platforms 
are designated "Express Chutes," "Mlchigan Central Chutes," and "Fort 
Wayne Chutes." After the cars are once set at the particular chutes desig- 
nated in the written order, the défendant has no further control over the shlp- 
ment, and the shlpment is entirely in the charge of the Union Stockyard & 
Transit Company employés. In the usual course of business, 15 or 20 min- 
utes after the cars are set out on the receivlng tracks, orders hâve been re- 
ceived by the défendant to swltch the cars, and this is done usually in from 
one to two hours. The défendant acts merely as a switching carrier in ac- 
cordance with the orders given it and at no time sees the waybilling or has 
any information as to the point of origln of the horses, or the time they hâve 
been confined in the cars, or whether durlng transit they hâve been unloaded 
for feed, water, and rest. For the services performed by the défendant it re- 
celves a fixed switching charge from the trunk Une carrier. 

After the horses hâve reached the receivlng tracks, the quickest and only 
way in whlch they can be unloaded Is by the performance of the switching 
service by the défendant from the receivlng tracks to the unloadlng platforms 
of the Union Stockyard & Transit Company. Thèse facts apply to ail of the 
cases involved in this stipulation. 

The particular facts with référence to case No. 10,103 are as foUows : 
Chicago, Milwaukee & St. Paul car No. 1233 was loaded with 22 head of 
horses at Kansas City, Mo., on May 19, 1908, at 6 p. m. by B. & G. 
Walcott, conslg.-ied to A. H. Morgan, Poitland Avenue Xards, Eochester, 
New York. The car was set out by the trunk Une carrier on the 
Horse Track of the défendant at 6:25 a. m. May 21st; ordered by the 
Union Stockyard & Transit Company to the Mlchigan Chutes, and deliv- 
ered to the Mlchigan Chutes at 7 :30 a. m. by the Chicago Junction Railway 
Company, with its englues No. 35 and was unloaded at sald chutes at 8 :15 
a. m., the car havlng been in the possession of the défendant, Chicago Junc- 
tion Eallway Company, one hour and flve minutes before delivery by sald de- 
fendant to sald chutes ; and sald horses havlng been in sald car at sald chutes 
of the Union Stockyard & Transit Company 45 minutes and having been in the 
possession of the trunk Une carrier 36 hours and 25 minutes, or 8 hours and 
15 minutes in excess of the 28-hour period. At the time the shlpment was 
loaded at Kansas City, a 36-hour request, as provided by the act, was made 
and executed by the shippers, thus maklng the total time of excess confine- 
ment 2 hours and 15 minutes. The total time of confinement allowed by the 
act explred prier to the delivery of the car to the défendant. 
The particular facts with référence to case No. 10,406 are as follows : 
A. T. & S. F. car No. 4576T was loaded with 26 horses by J. E. Eash, of 
Springer, N. M., at Kansas City, Mo., February 5, 1910, at 11 :30 a. m. con- 
signed to J. S. Eash, Shlpshewana, Ind. The car was set out on the Horse 
Track of défendant by the trunk Une carrier at 1:00 a. m. February 7, 1910. 
Orders were received from the Union Stockyard & Transit Company to de- 
llver the car to Express Chute. Chicago Junction engine No. 116 delivered 
the car to the Express Chute for unloadlng at 3:10 a. m. At 4:15 a. m. the 
Union Stockyard & Transit Company gave the défendant orders to svi'itch 
the car from the Express Chute to the P. F. W. & C. Chute, so that the horses 
could be unloaded at that point. This was done for the reason that the horses 
were western horses and had no halters on them, by which they could be led 
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into the barn at the Express Chute. The car was moved to the P. F. W. 
& C. Chute at 7 :30 a. m. and unloaded at that point at 8 :50 a. m. The car 
wâs in the possession of the défendant Chicago Junction Railvvay Company 5 
hours and 25 minutes before delivery by said défendant to said chutes, and 
said horses were in said car at said chutes of the Union Stockyard & Transit 
Company 2 hours and 25 minutes, and had been in the possession of the trunlc 
Une carrier 37 hours and 30 minutes, or 16 hours and 20 minutes over the 
28-hour period, and 9 hours and 20 minules over the 36-hour period. 

At the time said shipment was loaded at Kansas City, a 36-hour request as 
provided by the act was made and executed by the shippers, thus making the 
total time of excess confinement 9 hours and 20 minutes. The total tlme of 
confinement allovved by the act expired prior to the delivery of said car to tho 
défendant. 

The particular facts with référence to case No. 10,408 are as f ollows : 

C, M. & St P. car Xo. 2245 was loaded with 21 horses, by John Sharkey, 
of Mellette, S. D., February 12, 1910, and reloaded at 10 :30 a. m. February 
14, 1910, at Sioux City, lowa, consigned to John Sharkey Belleview, Mich. The 
car was set out on the Horse Track of défendant by the trunk Une carrier at 
5 :20 a. m. February 26th, was ordered by the Union Stockyard & Transit Com- 
pany to the Grand Trunk Chutes, and was delivered to the Grand Trunk 
Chutes at 7:35 a. m. by the Chicago Junction Kallway Company engine No. 
35, and was unloaded at that point at 8 :15 a. m. The car was in the posses- 
sion of the défendant Chicago Junction Railvvay Company 2 hours and 15 
minutes before delivery by said défendant to said chutes, and said horses 
were In sai'd car at said chutes of the Union Stockyard & Transit Company 
40 minutes, and in the possession of the trunk Une carrier 42 hours and 50 
minutes, or 14 hours and 45 minutes over the 28-hour period, or 9 hours and 
35 minutes over the 36-hour period. 

At the tlme said shipment was loaded, a 36-hour request, as provided by the 
act, was made and executed by the shlpper, thus making the total tlme of ex- 
cess confinement 9 hours and 35 minutes. The total time of confinement al- 
lowed by the act expired prior to the delivery of said car to the défendant. 

The particular facts with référence to case No. 10,608, are as follows : 

Chicago & Alton car 29209 was loaded with 22 head of horses by J. C. 
Stevens at Kansas City, Mo., April 22, 1911, at 5 :45 p. m., consigned to J. C. 
Stevens, Courtland, N. T. This car was set out on the Horse Track of the 
défendant, by the Trunk Line carrier at 6 :35 a. m., April 24, 1911 ; was or- 
dered by the Union Stockyard & Transit Company to the Michigan Central 
Chutes and delivered to the Michigan Central Chutes by the Chicago Junction 
Rallway Company engine No. 130 at 7:45 a. m. April 24th ; unloaded at that 
point at S :25 a. m. The car was in the possession of the défendant, Chicago 
Junction Railway Company, 1 hour and 10 minutes betoi'e delivery by said 
défendant to said chutes; and said horses were in said car at said chutes of 
the Union Stockyard & Transit Company 40 minutes and in the i>ossession of 
the trunk Une carrier .36 hours and 50 minutes, or .38 hours and 40 minutes 
■ — total confinement, being 10 hours and 40 minutes over the 28-hour period 
and 2 hours and 40 minutes over the 36-hour period. 

At the time the shipment was loaded at Kansas City, the 36-hour request as 
provided by the act was made and executed by the shippers, thus making the 
total time of excess confinement 2 hours and 40 minutes. The total time of 
confinement allowed by the act expired prior to the delivery of said car to 
the défendant. 

J. H. Wilkerson, U. S. Atty., of Chicago, 111. 

Winston, Payne, Strawn & Shaw, of Chicago, 111., for défendant. 

GEIGER, District Judge (after stating the facts as above). The 
fact that the defendant's functions are limited to a terminal, switch- 
ing, or interchange service, while not relieving it from the obligations 
of the atatute, is of controUing importance, when considered with the 
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further concession that, in the situation presented in each of the cases 
before us, the "quickest and only way in which they (the confined 
horses) can be unloaded, is by the performance of the switching serv- 
ice by the défendant from the receiving tracks to the unloading plat- 
forms of the Union Stockyard & Transit Company." There are cases 
which intimate that, when the statutory period of permissible confine- 
ment of cattle has expired, a Connecting carrier receives a shipment at 
its péril; that it conclusively assumes liability for the penalty. In the 
cases before us, such a rule would resuit, necessarily, in continuing 
the very cruèlty which the statute was designed to avoid ; because, if 
such be the rule, it must follow as a coroUary that the carrier could 
refuse to receive the stock. The reasonable construction requires in 
each case a détermination whether the particular carrier knowingly 
and willfully failed to discharge its obligation under the statute. In 
other words, it is merely a question of proof. In three of the présent 
cases there is no évidence to support the government's contention. In 
none of them was the time consumed in the performance of the switch- 
ing service substantially in excess of what is conceded to be within 
the bounds of diligence, to wit, from one to two hours. As indicated, 
the peculiar character of the defendant's service as a switching car- 
rier, not only permits, but requires, récognition of matters of com- 
mon knowledge, among which is the necessarily slow movement of 
cars in a congested terminal district. Hence, as compared with ordi- 
nary movement of trains outside such district, the same inference can- 
not be drawn from the lapse of time. In the three cases referred to, 
it was therefore incumbent upon the government to prove something 
in addition to the fact that the permitted period of confinement had 
expired before the cars came to the possession of the défendant, and 
the further fact that the latter took from one to two hours to bring 
them to the unloading platform. This is particularly true in view of 
the fact that the défendant did not hâve actual knowledge of the ex- 
piration of the statutory period. 

In the fourth case. No. 10,406, the car was in the possession of the 
défendant company something like five hours. In view of the stip- 
ulation that the ordinary time for performing the service was from 
one to two hours, this much longer time, if unexplained, might well 
give rise to an inference of culpable delay. But the stipulation dis- 
closes that such car was originally placed at one chute, and then it 
was discovered that the horses in the car were not equipped with halters 
to enable unloading at that point — a condition necessitating their trans- 
fer to another chute. There is nothing to show that the first delivery 
was made with knowledge of the situation, or that the défendant was 
in any respect culpable in not appreciating the uselessness of the orig- 
inal delivery. On the contrary, it must be assumed that the reason 
for making the change was in fact a good reason, whose récognition 
was consistent with the proper care of the horses in the defendant's 
charge, notwithstanding the obligation speedily to unload them. 

It has been said that a failure "knowingly and willfully" to observe 
the statute means that a carrier, having a free will or choice, either 
intentionally disregards the statute, or is plainly indiffèrent to its re 



728 211 FEDERAL REPORTER 

quirements. C, B. & Q. Ry. Co. v. United States, 194 Fed. 342, 114 
C. C. A. 334. In view of the limited connection of the défendant with 
the transportation of the horses in question, the admitted facts do not 
justify such inferences in the cases before us. 
Judgment may be entered for the défendant in each case. 



H. G. BAKER & BRO. v. PINKHAM et al. 
(District Court, B. D. South Carolina. February 6, 1914.) 

1. ReMoval or Causes (§ 11*) — Requisites — Original Jueisdiction. 

Original Jurisdiction in a fédéral court is in ail cases essentlal to a 
right to remove. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 29- 
31; Dec. Dig. § 11.»] 

2. Removal of Causes (§ 12*) — Statuto — District — Waivek. 

The provisions of the removal act, descrlbing the district in whlch the 
suit must be brought, relates to venue only and may be waived. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 32, 33 ; 
Dec. Dig. § 12.*] 

3. Courts (§§ 270, 271*) — Fédéral Courts — Suits by and Against Aliens. 

Where an allen brings suit in a fédéral court, he must sue in the dis- 
trict in which the défendant résides or is an Inhabitant, but such alien 
may be sued in any district in which he may be found or In whlch valid 
service may be made. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 810 ; Dec. Dig. §§ 
270, 271.*] 

4. Removal or Causes (§ 11*) — Jueisdiction — Joint Défendants — Citizbn- 

SHIP. 

A suit wherein the plaintiffs were résidents of New York, and two of 
the défendants were aliens and a tliird was a résident and citizen of 
Georgia, was within the original jurisdiction of the fédéral courts and 
removable for diversity of citizenship ; it not being necessary that ail the 
défendants should be nonresident citizens. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 29- 
31 ; Dec. Dig. § 11.*] 

At Law. Action by H. G. Baker & Bro. against one Pinkham, 
master of the British steamer West Point, John Doe and Richard Roe, 
owners of said steamer, and Strachan & Co., agents. On motion to 
remand. Denied. 

Mitchell & Smith, of Charleston, S. C, for plaintiffs. 

J. P. K. Bryan, of Charleston, S. C. (Bryan & Bryan, of Charleston, 

5. C, of counsel), for défendants. 

CONNOR, District Judge. Plaintiffs are résidents of the state of 
Nevif York. Défendant Pinkham is an alien and citizen of Great Brit- 
ain. Furness Withy & Co., owners of the steamer West Point, is a 
corporation organized under the laws of Great Britain. Défendants 
Strachan & Co., agents of the owners of said steamer, are résidents 
and citizens of the state of Georgia. The action was instituted in the 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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court of common pleas of Charleston county, S. C, for the recovery 
of damages, for a joint tort. 

Défendants, in apt time, joined in a pétition for removal of the 
case, by reason of diversity of citizenship, into the Circuit Court of 
the United States for the Eastern District of South Carolina, for that : 

"The said suit is.a suit of a civil nature of which the circuit court of the 
United States has original jurisdiction and Is a suit in which there is a contro- 
versy between eitizens of différent states and an alien corporation, and that 
the matter in dispute in such suit exceeds, exclusive of interest and costs, 
the sum of $2,000." 

A transcript of the record was docketed in the Circuit Court. 
Thereafter plaintiflfs moved the court to remand the cause to the state 
court, for that: 

"This court was without jurisdiction in the premises, because this action 
does not involve a controversy, or dispute, properly wlthin the jurisdiction of 
this court, and that it appears upon the face of the record herein that the 
plaintiffs are eitizens and résidents of the state of New York and the de- 
fendants F. P. Strachan, George P. Walker, and George F. Armstrong, co- 
partners under the flrm of Strachan & Co., are eitizens and résidents of the 
state of Georgia, and that this cause Is not within the original jurisdiction of 
this court, nor one which it can acquire jurisdiction of by removal." 

It may be conceded that the right of removal, asserted by the de- 
fendants, is dépendent upon the provisions of Act March 3, 1875, c. 
137, 18 Stat. 470, as amended by Act March 3, 1887, c. 373, 24 Stat. 
552, and corrected by Act Aug. 13, 1888, c. 866, 25 Stat. 433, and 
found in 4 Fed. Stat. Ann. 265-312, §§ 1 and 2 (U. S. Comp. St. 1901, 
p. 508). The action was brought, removed, and motion to remand 
lodged, prior to January 1, 1912. Two questions are presented: 

(1) Did the Circuit Court, into which the action was removed, hâve 
original jurisdiction? 

(2) If so, were the défendants entitled to remove the cause from 
the state court into the United States Circuit Court? 

Elimina ting immaterial language of the statute, jurisdiction is con- 
ferred upon the fédéral courts in controversies between: 

(a) "Citizens of différent states ; * • ♦ " (b) "eitizens of a state and for- 
eign states, citizens, or subjects." 

Suits coming within either of thèse two classes, originally brought 
in a state court, may be removed into the fédéral court, upon com- 
pliance with the statutory requirements : 

(1) "By the défendant or défendants therein, being nonresldents of the 
state." (2) "In any suit, coming within either of the classes, where there is a 
controversy whoUy between citizens of différent states, and which may be 
fully determined as between them, then either one or moré of the défendants 
actually interested in such controversy may remove said suit Into the Cir- 
cuit Court of the United States for the proper district" 

It may be conceded that the instant case does not corne within the 
last class ; it is not a suit or controversy "wholly between citizens of 
différent states." 

We are thus brought to inquire whether the case comes within the 
first class. The right of removal, being statutory, is controUed by the 
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législative will, as expressed in the statute. At the présent term, the 
Suprême Court has reaffirmed, in unmistakable language, the doc- 
trine that : 

"The rlght of removal from a state to a fédéral court » * • exists only 
In certain enuinerated classes of cases. To the exercise of the rlght, therefore, 
it is ■ essential that the case be shown to be within one of those classes." 
Chesapeake & Ohio Ry. Co. v. Cockrell, 232 U. S. 146, 34 Sup. Ct 278, 58 L. 
Ed. (January 19, 1914). 

[ 1 ] It is also settled that the right to remove is not conf erred by the 
Constitution, but is dépendent upon congressional législation. Orig- 
inal jurisdiction in the fédéral court is, in ail cases, essential to the 
right to remove. There would seem to be no doubt that the plaintiffs 
may, if so advised, hâve brought actions in the circuit court against 
défendants separately; that défendant Pinkham, and the owners of 
the steamer, being aliens, may hâve been sued in the district in which 
they were found. 

[2-4] The provision, found in the statute, prescribing the district 
in which the suit is required to be brought, relates to venue and may 
be waived. An alien, if he come into the fédéral court, must sue in 
the district in which the défendant résides, or is an inhabitant. He 
may be sued in any district in which he may be found or in which 
valid service may be made. In re Hohorst, 150 U. S. 653, 14 Sup. 
Ct. 221, 37 L. Ed. 1211 ; Galveston R. R. v. Gonzales, 151 U. S. 496, 
14 Sup. Ct. 401, 38 L. Ed. 248; Barrow Steamship Co. v. Kane, 170 
U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964. In the last-cited case, the 
action was brought in the Circuit Court of the United States, in the 
State of New York, by a citizen of New Jersey against a foreign cor- 
poration for the recovery of damages sustained by an alleged tort, 
committed abroad. The court sustained its jurisdiction. That a de- 
fendant, alien corporation, when sued in a state court by a corporation 
of another state, is entitled to remove the case into the Circuit Court 
is decided in Wind River Lumber Co. v. Frankfort, etc.. Plate Glass 
Co., 196 Fed. 340, 116 C. C. A. 160 (C. C. A. 9th Circuit). Judge Gil- 
bert, after noting the language of the statute, says: 

"The défendant was an alien corporation, and could hâve been sued in the 
District Court of the tJnited States for the District of Oregon. The case was 
therefore properly renioved, and there was no error in denying the motion to 
remand." 

In Attleboro Mfg. Co. v. Frankfort, etc., Ins. Co. (D. C.) 202 Fed. 
293, Judge Brown (D. C. Mass.) reviews the décisions, and holds that 
the alien défendant, sued in the state court, is entitled to remove his 
case into the fédéral court. The sole question remaining open, there- 
fore, is whether the fact that the alien défendants are joined with the 
défendants, résidents and citizens of the state of Georgia prevents 
the removal upon their joint pétition. A careful examination of the 
decided cases discovers but onè case in which the exact question is 
presented. In Roberts v. Pac. Ry. & Nav. Co. (C. C.) 104 Fed. 577, 
plaintifï, a citizen of the state of Washington, sued jointly a corpora- 
tion, citizen of West Virginia and an alien corporation. The cause was 
removed into the Circuit Court, and Judge Hanford denied a motion 
to remand. The question presented is thus stated by him : 



H. G. BAKEB & BRO. V. PINKHAM 731 

"It Is asserted that the statute does not confer upon United States Circuit 
Courts jurisdlction on the ground of diverse citizensliip of the parties, where 
the coutroversy is between citizens of a state on one side, and a citizen of a 
diiïerent state and an alien on the opposite side." 

Af ter citing and discussing the authorities relied upon to sustain the 
contention against the jurisdlction, he says: 

"ïhe true rule applicable to this case was laid down by the Suprême Court, 
In an opinion by Chief Justice Marshall, in the case of Strawbridge v. Curtiss, 
3 Cranch, 267 [2 L. Ed. 435] : To brlng a case in whieh there is more than 
one plaintift' or défendant within the jurisdlction of a United States Circuit 
Court on the grour^d of dlverslty of citizenship of the parties, 'each distinct 
interest should be represented by persons, ail of whom are entltled to sue, or 
may be sued, in the fédéral court ; that is, that, when the interest is joint, 
each of the persons concerned in that hiterest must be compétent to sue, or 
liable to be sued, in those courts.' " 

The refusai to remand was sustained in Roberts v. Pac. & A. Ry. 
Nav. Co., 121 Fed. 785, 58 C. C. A. 61 (C. C. A. 9th Cir.). Gilbert, 
Circuit Judge, says : 

"It Is argued that since the plalntiff in error was a citizen of Washington, 
and one of the défendants in error was a citizen of West Virginia, and the 
other an alien, no cause was made for removal under the removal act" 

After quoting the opinion expressed in Black's Dillon on Removal 
of Causes, §§ 66-84, to the contrary^ he proceeds to say : 

"Accordlng to this doctrine, an action brought by a citizen of a state against 
a citizen of another state, and an alien is not removable, although if two ac- 
tions had been brought by the same plalntiff, the one against the alien, and 
the other against the citizen, both would hâve been removable. * * ♦ It 
is true that the présent case does not présent one which is whoUy between a 
citizen and subjects of a f oreign state ; but can it be said. In view of the fair 
Intendment of the statute, that It is not a case In which there is a controversy 
between citizens of différent states, or a controversy between a citizen of a 
state and a forelgn subject? Conslderlng the purpose of the act and the gên- 
erai scope of its provisions, we thlnk its language should be construed as com- 
prehending the présent case. There Is hère presented a controversy between 
the plalntiff In error and each of the défendants in error. It is true that the 
latter are sued jointly, but, notwithstanding that fact, a controversy exists 
as to each. The act does not déclare that the controversy shall be one wholly 
between citizens of différent states." 

The conclusion reached, after a discussion of the decided cases, was 
that the case came within the terms of the statute. Judge Dillon and 
Mr. Hughes are of a contrary opinion. The last named, in his very 
accurate and carefully prepared work on Fédéral Procédure (2d Ed.) 
326, 327, referring to Roberts v. Pac, etc., Co., supra, says: 

"Judge Hanford, in a well-considered opinion, holds that such a case would 
fall within the fédéral jurisdlction. It seems to the author that, however 
liberally the removal act ought to be construed, the Une of décisions holding 
that the case does not fall within the jurisdlction of the fédéral courts best 
accords with the statute." 

He cites Tracy v. Morel (C. C.) 88 Fed. 801. In that case Judge 
Munger adopts the opinion of Judge Dillon, in which he says : 

"It is * * • necessary that ail the parties on one side of the casse 
should be citizens of a state or states, and ail the parties on the other side 
aliens. • • » When a plalntiff, citizen of the state where the suit is 
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brought, sues two défendants, one of whom Is a citizen of another state, and 
the other an alien, * * * the cause is not removable, because it does not 
corne within any of the provisions of the statute. It is casus omissus, etc. 
It cannot be said to be a controversy 'between citizens of différent states,' be- 
cause one of the parties is not a citizen; and it cannot be described as a 
controversy 'between citizens of a state and foreign citizens or subjects,' be- 
cause one of the défendants is not a foreigner." 

Judge Munger was of the opinion that "the same rule is stated" in 
King V. Cornell, 106 U. S. 395, 1 Sup. Ct. 312, 27 L. Ed. 60. If this 
is a correct interprétation of the décision of that case, that is the end 
of the controversy. Judge Hanford was of the opinion : 

"That there is not even a faint hint or suggestion of the idea that the naere 
joinder of nonresident citizens with aliens as défendants bas the effiect to de- 
prive ail of the défendants of the right of removal which they v?ould hâve 
had if sued separately." Koberts Case, supra. 

He notes the view of Judge Munger and gives his reasons for not 
considering it as an authority. The Circuit Court of Appeals (121 
Fed. 789, 58 C. C. A. 61) took the same view of the décision of King 
V. Cornell. There the suit was brought in the Suprême Court of New 
York, by a citizen of that state against a citizen thereof and an alien. 
The latter filed the pétition for removal, alleging that the controversy 
was severable. Certainly the décision of the question thus presented 
could not be décisive of this motion. The Chief Justice placed the 
décision upon the fact that section 639 of the Revised Statutes, relied 
on to support the removal, vi^as repealed. After reviewing the législa- 
tion on the subject, which it is unnecessary to do more than refer to 
hère, he concludes: 

"It follows that the whole of the second subdivision of section 639 veas re- 
pealed by the act of 1875, and that the cause was not removable on the sep- 
arate pétition of alien." 

That was the point decided in that case; the process of reasoning 
is confined to the efïect of the législation upon that spécifie subject and 
casts no light upon that now presented. 

I am constrained to conclude that the view of the court in the Rob- 
erts Case is a reasonable construction of the statute. Certainly the 
conclusions reached by Judge Dillon and Mr. Hughes, based upon their 
construction of the statute, is entitled to great weight. While the 
status of the parties in Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 
33 L. Ed. 635, is, in no respect, similar to that presented hère, the dis- 
cussion by Mr. Justice Miller is helpful. He says that the principle 
announced in Strawbridge v. Curtiss, supra, has been adhered to and 
recognized by the courts, and kept in view in the législation. In Coal 
Co. v. Blatchford, 11 Wall. 172, 20 L. Ed. 179, Mr. Justice Field, cit- 
ing Strawbridge's Case, says that, while the désignation of the party 
entitled to remove (by Act Sept. 24, 1789, c. 20, 1 Stat. 72,) is in the 
singular number, it is "intended to embrace ail the persons who are 
on one side, however numerous, so that each distinct interest must be 
represented by persons, ail of whom are entitled to sue, or are liable 
to be sued, in the fédéral courts. In other words, if there are several 
coplaintififs, the intention of the act is that each plaintifï must be com- 
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pètent to sue, and, if there are several défendants, each défendant 
must be liable to be sued, or the jurisdiction cannot be entertained." 
The question was presented in that case by an exception to the juris- 
diction; the question of removal was not involved. In the case of 
the Sewing Machine Companies, 18 Wall. 587, 21 L. Ed. 914, Mr. Jus- 
tice Clifford says: 

"Either the nonresident plaintifif (the décision was prlor to the act of 1875) 
or nonresident défendant may remove the cause under the last-named act 
March 2, 1867, c. 1196, 14 Stat. 558), provided ail the plaintifCs, or ail the dé- 
tendants, join in the pétitions, and ail the parties petitioning are nonresi- 
dents," etc. 

If, upon this record, the plaintifï may hâve, in the iirst instance, in- 
voked the jurisdiction of this court, that the cause of action stated in 
the complaint being joint, the défendants both being nonresidents and 
joining in the pétition, it would seem that they come within the prin- 
ciple of Strawbridge's Case, supra, and are within the terms of the 
removal act. 

While the question is not free from doubt, and the authorities, so 
far as they hâve discussed it, differ, I am of the opinion that the case 
was properly removed into this court. The motion to remand must 
therefore be denied. 



OSÏKANDER v. BLANDIN et al. 
(District Court, N. D. New York. March 14, 1914.) 

1. Removal of Causes (§ 118*) — Amendment of Complaint — Jukisdictionai, 

Faots. 

Where a case is removed to a fédéral court, the complaint may be 
amended so that the citizenship of the parties and the jurisdictional 
amount in controversy shall appear on the face of the complaint. 

[Ed. Note. — For other cases, see Hemoval of Causes, Cent. Dig § 250; 
Dec. Dig. § 118.*] 

2. Brokers (§ 82*) — Sale or Land — Action fob Commissions — Complaint — 

Demtjeeee. 

A complaint alleged that plaintifï was employed to sell certain timber 
land for not less than $500,000, in which case he should receive 5 per cent, 
of that sum, and in addition ail of the purchase price in excess thereof. 
It further chargea that, as a resuit of negotiations had by plaintlfl with a 
lumber Company, the latter purchased "the said property," and that the 
amount paid for the timber alone was $550,000, and the fee with the tim- 
ber removed was worth $100,000; wherefore plaintlff sought to recover 
5 per cent, on $500,000, $50,000, the excess of the sale price, and $100,000, 
the selling price of the land after the timber had been removed. Held, 
that the complaint should be construed as alleging a sale of the entire 
property for sums aggregating $650,000, and was therefore not demurra- 
ble as showing a fallure of plaintifC to perform in that he sold the tim- 
ber without the land. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. §§ 101-103; Dec. 
Dig. § 82.*] 

8. JuDGMENT (§ 237*) — Parties (§ 25*) — Joint Défendants — Failure to Serve 
One. 

Code CIv. Proc. N. Y. § 1932, provldes that where a complaint is agalnst 
two or more défendants alleged to be jointly Indebted, and the summons is 

•For other cases se« same tapie & S nvmbkb in D«c. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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served on one or more, but net on ail, plaintiff may proceed against the 
défendants served unless the court otherwlse directs, and may take final 
judgment against such défendants, whlch is conclusive of their liability, 
etc. Judicial Code, § 50 (Act March 3, 1911, c. 231, 36 Stat. 1101 [U. S. 
Comp. St. Supp. 1911, p. 149]), provides that where there are several dé- 
fendants, and one or more of them are neither inhabitants of nor found 
■uathin the district and do not voluntarily appear, the court may entertain 
jurisdlction and proceed to trial and judgment between the parties who 
are properly before It, but the judgment shall not conclude or préjudice 
others not regularly served vrith process nor voluntarily appearlug, and 
nonjoinder of parties who are not Inhabitants of nor found within the dis- 
trict shall not constitute matter of abatenient or objection. lield that, 
under both provisions, plaintiff may make ail of several joint debtors par- 
ties to the suit, though he can obtain service on only one of them, and 
may proceed and reeover judgment against the one served without référ- 
ence to the others. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 415, 418^21, 
429; Dec. Dig. § 237;* Parties, Cent. Dig. §§ 31, 36-40; Dec. Dig. § 25.*] 

At Law. Action by George N. Ostrander against Amos N. Blandin 
and another to reeover commissions on a sale of timber land. On 
demurrer to complaint. Overruled. 

Edward M. Angell, of Glens Falls, N. Y., for plaintiff. 

J. B. McCormick, of Granville, N. Y., for défendant Blandin. 

RAY, District Judge. A defect in the amended complaint appears 
which is not raised or presented by the demurrer, and which was 
not alluded to on the argument, but of which the court ought to take 
notice. This is an action to reeover the compensation agreed to be 
paid the plaintiff by the défendants for negotiating and procuring the 
sale of certain premises or timber lands. 

[1] The complaint allèges that the défendant Deerfield Lumber 
Company is a corporation of the state of Vermont, but contains no 
allégation or statement whatever as to the citizenship of the défend- 
ant Blandin, or of the plaintiff, Ostrander. For this reason it does 
not appear on the face of the amended complaint that this court has 
jurisdiction of the action. In some of the prior proceedings and 
papers used herein it has appeared that the défendant Blandin is not 
a citizen of the state of New York and was not when the action was 
commenced, but of some other state, and that the plaintiff then was 
a résident and citizen of the state of New York, thus showing the 
necessary diversity of citizenship. This should appear on the face of 
the amended complaint and also the jurisdictional amount in contro- 
versy, more than $3,000 exclusive of interest and costs. 

By the act of March 3, 1911, "An act to codify, revise and amend the 
laws relating to the judiciary" (36 Stat. 1087, 1091, § 24), the juris- 
diction of the District Court is defined, and section 28 of the same 
act provides for removal. 

The District Court of the United States has jurisdiction "of ail 
suits of a civil nature, at common law or in equity * * * or when 
the matter in controversy exceeds, exclusive of interest and costs, the 
sum or value of three thousand dollars and * * * or is between 
citizens of différent states." 

«For other cases see same topic & S numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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An amended complaint may be served, and the parties can stipulate 
that the présent demurrer stand as the demurrer thereto, or a new de- 
murrer may be served ; but this court to expedite matters will take up 
and pass on the question raised thereby as the record stands. The 
case being now in this court having been removed thereto by the de- 
fendants, the new pleadings should show the jurisdiction of this court 
at the time the action was commenced. As the necessary diversity of 
citizenship and the jurisdictional amount appear on the record, in the 
removal papers, and motions connected therewith, it is perhaps suffi- 
cient ; but, as an amended complaint has been served, the better prac- 
tice is to hâve the pleadings show jurisdiction in this court. 

The amended complaint allèges that the défendant Deerfield Lum- 
ber Company is a corporation of the state of Vprmont and that de- 
fendant Blandin is its président ; that défendants are or were the own- 
ers, or the authorized and accredited agents and représentatives of 
the owners, of certain forest lands in the state of Vermont ; that on 
or about December 1, 1911, "the défendants employed plaintifï to ne- 
gotiate and procure the sale of the above-described lands" to the In- 
ternational Paper Company and agreed to pay certain compensation 
for so doing. Also, that thereafter the plaintiff had certain negotia- 
tions with said International Paper Company for the sale of such 
lands, but while same were pending it "was further agreed between 
plaintiff and défendants that, in case plaintiff was instrumental in 
procuring any purchaser for said property for a sum not less than 
$500,000, défendants would pay plaintiff a commission of 5 per cent. 
on said price of $500,000, and in addition thereto pay plaintiff ail the 
purchase price in excess of said sum of $500,000." Also, that there- 
after the plaintiff negotiated a sale of said premises to the Rich Lum- 
ber Company, and that as a resuit of such negotiations the Rich Lum- 
ber Company did purchase the said property on or about October i, 
1912, and that such purchaser was found and procured by the plaintiff 
and by him introduced to the défendants, and that the said sale was 
made because of and through the instrumentality of plaintiff's serv- 
ices in the matter. Also, that the amount to be paid for the timber 
alone was $550,000, and the fee of the land with timber removed 
was and is worth $100,000. Also, that the défendants hâve refused 
and failed to pay as agreed, etc. 

[2] The défendant Blandin urges, in support of his demurrer, that it 
appears on the face of the complaint that the undertaking of the 
plaintiff was to secure a purchaser of the property, as a whole, and 
that he only procured a purchaser of the timber or wood on the stump, 
same to be severed and leaving the land itself unsold. But even if 
this fact, if it be a fact, would defeat plaintiff's recovery, it does 
not so appear on the face of the complaint. The complaint, after set- 
ting out the contract and its modification and plaintiff's negotiations 
with the Rich Lumber Company, allèges as f ollows : 

"As a resuit of said negotiations of plaintifC with said Rich Lumher Com- 
pany, the Rich Lumber Company purchased the said property on or about Oe- 
tober 1, 1912," and that the said purchaser was found, etc. 
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This is a plain and comprehensive allégation that the whole prop- 
erty before described was purchased by the Rich Lumber Company. 
The allégations of paragraphs 6, 7, and 8 go to values of timber and 
land separately for the purpose of determining the price paid so as to 
fix the amount the plaintiff is entitled to recover. That is, the timber 
purchased was worth the sum of $550,000, and the land outside 
thereof with the timber off, the sum of $100,000, in ail $650,000. This 
is accentuated by the fact that plaintiff demands judgment on the ba- 
sis of a sale of the entire property, viz. : 5 per cent, commission on 
the selling price of the timber, $500,000, or $25,000 ; and $50,000, the 
excess of such sale over $500,000; and also $100,000, the selling price 
of the land after the timjjer was removed^or $175,000, in ail. This 
demand of judgment can be based only on the theory that the 
entire property and ail interest in it was sold. Hence the complaint 
must be construed as alleging a sale of the entire property for sums 
aggregating $650,000. 

[3] The défendant Blandin also contends that a defect of parties 
défendant appears on the record. This contention is based on thèse 
facts : The action was brought in the state court and both défendants 
were served. The défendants before pleading removed the case into 
the United States court on the ground that the plaintiflf is a citizen and 
résident of the state of New York, and both défendants citizens and 
résidents of another state or of other states, and that the necessary 
jurisdictional amount is in controversy. After such removal, the de- 
fendants moved in this court to vacate and set aside the service of the 
summons made in the state of New York, Northern district, on the 
grounds that such service was ' obtained by trick, artifice, and f raud ; 
and, second, as to the défendant Deerfield Lumber Company, that it 
had and has no property or business in the state of New York, that it 
■did and does no business in the state of New York and had and has 
no place of business in that state and no property therein, and that its 
président on whom service was made in the state of New York was 
not hère on business of said défendant company and doing business at 
the time for said company. The motion to set aside the service on the 
first ground (trick, artifice, and fraud) was denied as to both défend- 
ants, but as to défendant Deerfield Lumber Company granted on the 
second ground. Tnis leaves both défendants, défendants on the record. 
Both are made parties défendant, but légal service has been made on 
the défendant Blandin alone. The action as to the Deerfield Lumber 
Company has not been dismissed. The service of the summons on it, 
alleged to hâve been made, has been set aside. That is, Blandin has 
been served with process, but défendant Deerfield Lumber Company 
has not been served. There is no defect of parties défendant on the 
face of the complaint or on the record, and, notwithstanding the fact 
that Deerfield Lumber Company has not been served, the action is 
properly brought and may be prosecuted to judgment. 

Section 1932 of the Code of Civil Procédure of the state of New 
York provides as follows : 

"In an action wherein the complaint demands Judgment for a sum of money 
against two or more défendants, alleged to be jointly indebted upon contract, 
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If the summons la served upon one or more, but not upon ail of the défend- 
ants, the pJaintifC may proceed agalnst the défendant or défendants upon whoni 
it is served, unless the court otherwise directs ; and, if he recovers final judg- 
ment, it may be taken against ail the défendants thus jointly indebted." 

The next section provides for the effect of such a judgment and is 
as follows: . . 

"Such a judgment Is conclusive évidence of the liabllity of each défendant, 
upon whom the summons was personally served, or who appeared in the ac- 
tion. Where it is taken against a défendant, upon whom the summons was 
served by publication, or without the state, pursuant to an order for that pur- 
pose, it bas the efCect, as against that défendant, specifled in section 445 o( 
this act. As against such a défendant, who is allowed to défend after judg- 
ment, or as against a défendant not summoned, it is évidence only of the es- 
tent of the plaintifC's demand, after the liabllity of that défendant bas been 
established, by other évidence." 

The resuit is that this action is properly brought and may be main- 
tained notwithstanding no légal service of process has been made on 
the défendant jointly liable with Blandin who was legally served. And 
the question is further settled by section 50 of the Judicial Code of 
the United States, formerly section 737 of the Revised Statutes of 
the United States, which provides as follows : 

"When there are several défendants in any suit at law or in equity, and one 
or more of them are neither inhabitants of nor found within the district in 
which the suit is brought, and do not voluntarily appear, the court may enter- 
tain jurisdiction, and proceed to the trial and adjudication of the suit between 
the parties who are properly before It ; but the judgment or decree rendered 
therein shall not conclude or préjudice other parties not regularly served with 
process nor voluntarily appearing to answer ; and non-joiuder of parties who 
are not inhabitants of nor found within the district, as aforesaid, shall not 
constitute matter of abatement or objection to the suit" 

This is derived from the act of 1839 (5 Stat. at L. 321). The effect 
of this is declared in Clearwater v. Meredith, 62 U. S. (21 How.) 489, 
492 (16 Iv. Ed. 201) where the court said : 

"It is well known that the act of 1839 was intended so to modify the juris- 
diction of the Circuit Court (now District Court) as to niake it more practical 
and effective. When one or more of the défendants sued were citizens of the 
State, and were jointly bound with those who were citizens of other states, 
and who did not voluntarily appear, the plaintiff had a right to prosecute bis 
suit to judgment against those who were served with process ; but such judg- 
ment or decree shall not préjudice other parties not served with process, or 
who do not voluntarily appear. Now, it is too clear for controversy that the 
act of 1839 did intend to change the character of the parties to the suit. The 
plaintifC may sue in the Circuit Court (now District Court) any part of the de- 
fendants, although others may be Jointly bound by the contract who are citi- 
zens of other states." 

It follows that, following the practice prescribed by either the Code 
of Civil Procédure of the state of New York (section 1932) or that 
formerly prescribed by the Revised Statutes of the United States (sec- 
tion 737, R. S., now section 50, Judicial Code of the U. S.), the plain- 
tiff may make ail the joint debtors parties, obtain service on one only, 
and proceed to judgment against the one so served whether service is 
obtained on the other or not. 
211 F.— i7 
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Demurrer overruled, with $10 costs, and défendant may answer, on 
payment of such costs, within 30 days after being served with an 
amended complaint. 



TJNITED STATES v. ROSBNSTEIN et al. 

(District Court, E. D. New York. March 2, 1914.) 

Nos. 1475-14T8. 

1. Peejuby (§ 25*) — Indictment — Materiality. 

Where an Indictment for perjury, alleged to hâve been commltted before 
a référée in bankruptcy, cbarged that the référée was investigating ttie 
affairs of the bankrupt, and that the answers to the questions put were 
material with respect to the flnancial condition of the bankrupt's busi- 
ness and the amount of the bankrupt's assets and liabilitles, it sufficiently 
alleged that the matter inqulred about was material, unless it was ap- 
parent from the subject-niatter of the allégation that it was not so in fact. 

[Ed. Note. — For other cases, see Perjury, Cent Dig. §§ 82-89; Dec. 
Dig. § 25.*] 

2. Pebjubt (I 11*)— Materiality of Testimony — Examination of Bank- 

KUPT SCOPE. 

An inquiry as to the assets or liabilities of a bankrupt before the réf- 
érée may be carried back as far as is necessary to détermine the facts, 
and everything bearing on the question of assets or liabilities at the time 
of bankruptcy is material. 

[Ed. Note.— For other cases, see Perjury, Cent. Dig. §§ 38-54; Dec. 
Dig. § 11.*] 

8. Indictment and Information (§ 147*) — Demubeek — Geounds — Perjuey — 
Immateriality. 

Immateiiallty, as a défense to an indictment for perjiiry, alleged to 
hâve been commltted on the examination of a bankrupt before the référée, 
could not be raised on demurrer to the indictment, unless the imma- 
terlality was apparent. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 490-494; Dec. Dig. § 147.*] 

4. Bankruptcy (§ 494*) — Offenses — Indictment — Assets — Concealment — 
"Bankrupt" — "Peeson." 

Bankr. Act July 1, 1898, c. 541, §• 29b, 30 Stat. 554 (U. S. Comp. St. 1901, 
p. 3433), makes concealment of assets a crime when commltted by a person 
having knowingly and fraudulently concealed, while a bankrupt or after 
his discharge, any of the property belonging to his estate in bankruptcy, 
and section 1, subd. 19, defines a "bankrupt" as a person against whom a 
pétition has been filed, or who has filed a voluntary pétition to be ad- 
judged a bankrupt ; the Word "person" including corporations and offlcers, 
partnerships, etc., and, when used to refer to the commission of for- 
bidden acts, including persons who are participants therein as agents, 
offlcers, and members of the board of directors or trustées or other con- 
troUing bodies of corporations. Section 29b, subd. 4, also makes it a 
crime for any person to recelve any material amount of property from a 
bankrupt after the flling of the pétition, with Intent to defeat the act. 
Held, that counts of au indictment agalust inàividuals, allcgliig that the 
bankrupt had many provable claims and lusufiiclent assets to pay the 
same, and that, while the "company" was bankrupt, the défendant (an 
individual) did conceal from the trustée in bankruptcy the proceeds ol a 
certain sale of the bankrupt's property, etc., but falllng to allège, how- 
ever, any receipt of assets by the défendant after the flling of the pétition 

*For otber cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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or any aet or acts by the défendant as an ofBcer or agent or accessory for 
the bankrupt corporation, were demurrable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. $ 911; Dec. 
Dig. § 494.* 

For other définitions, see Words and Phrases, -vol. 1, pp. 700, 701 ; vol. 
8, p. 7587 ; vol. 6, pp. 5322-5335 ; vol. 8, p. 7752.] 

5. COKSPIBACY (§ 43*) INDICTMENT — CONCEAtMENT OF AsSETa OF BANKBUPT. 

An indictment charged three défendants Jointly vrlth conspiraey to con- 
ceal or continue and acoomplish the concealment of assets belonging to 
the estate of a bankrupt corporation from the trustée in bankruptcy, 
charging that the business of the bankrupt was conducted by the three 
défendants as Its officers, specifying the offices held by each, charging that 
they, as individuals, "did business as aforesaid," and planned to sell the 
corporation's outstanding accounts and conceal the proceeds whlch were 
to be paid to the three défendants for the assignment of the accounts of 
the bankrupt corporation, with intent to defraud its creditors, and charg- 
ing the défendants with conspiring, in anticipation of the élection of a 
trustée in bankruptcy, to conceal from such trustée, while the corporation 
should be a bankrupt, the property which should then and there belong 
to the bankrupt's estate. Beld, that the Indictment sufficiently charged 
a conspiraey, to which the corporation, through Its officers and agents, 
was a party, to conceal assets on behalf of the corporation, and was not 
objectionable for failure to deflnitely allège the coriwration's Insolveney 
at the time of selling the assets. 

[Ed. Note. — For other cases, see Conspiraey, Cent. Dig. §§ 79, 80, 84- 
99 ; Dec. Dig. § 43.*] 

6. CONSPIBACY (§ 43*) — ASSKTS OP BANKBUPT — CONCEALMENT — DeMAND FOB 

Eepayment. 

An indictment agalnst the ofBcers of a corporation for conspiraey to 
conceal its assets from a trustée in bankruptcy to be appointed was not 
objectionable for failure to allège that the assets concealed had been de- 
manded of the défendants and deUvery refused. 

[Ed. Note. — For other cases, see Conspiraey, Cent. Dlg. §§ 79, 80, 84- 
09; Dec. Dig. §43.*] 

Indictments were found against Harry Rosenstein and others collec- 
tively, and also individually. On demurrer to the individual indict- 
ments. Sustained in part, and overruled in part. 

William J. Youngs, U. S. Atty., and Samuel J. Reid, Tr., Asst. U. 
S. Atty., both of Brooklyn, N. Y. 

J. Stewart Ross and Leroy W. Ross, both of Brooklyn, N. Y., for 
défendants. 

CHATFIELD, District Judge. Demurrer bas been interposed to 
the individual indictments by each of the above-named défendants. 

[1] Thèse indictments charge the customary facts relating to the 
institution and progress of a bankruptcy proceeding to the point of 
examination before the référée at the first meeting. The défendant in 
each case is alleged to bave been called as a witness, properly svvorn, 
and questioned before the référée, who is alleged to hâve had author- 
ity to administer the oath and conduct the examination. Each indict- 
ment is attacked because the transactions in question had to do with 
the keeping of books or the making of financial statements in 1909,- 
while the filing of the bankruptcy pétition occurred upon May 29, 1913. 

>Far otlier casea sae same toplc & { nvubsb In Sec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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There is no allégation of insolvency in 1909, and no statement of the 
évidence which the government intends to produce Connecting the 
présent situation with that shown by the books of the earlier year, or 
tracing the assets from the financial statements of that year to 1913. 

The indictment, however, does allège that the référée was investi- 
gating the affairs of the bankrupt, and that the answers to the ques- 
tions put were material "with respect to the financial condition of the 
business of the said bankrupt and with respect to the aniount of as- 
sets and liabilities of the said bankrupt." It is évident that the ques- 
tions would be upheld if they were material to any step in the bank- 
ruptcy proceeding. The question under discussion is not one of refus- 
ai to testify, nor was it raised by objection interposed as to "mate- 
riality." 

[2] An inquiry as to assets or liabilities may be carried back as far 
as is necessary, and everything bearing upon the question of assets or 
liabilities at the time of bankruptcy (which is the time to which the 
sentence above quoted relates) was material to the inquiry. An allé- 
gation in the indictment that inquiry as to assets or financial state- 
ments at some previous time was material is a sufïîcient averment of 
fact, unless it is apparent that the subject-matter of the allégation is 
not in fact material to the issue charged. 

[3] Immateriality as a défense to a perjury indictment would hâve 
to be raised upon testimony and not upon demurrer, unless the imma- 
teriality is apparent. It perhaps could be judged upon the govern- 
ment's case, but cannot be tested upon the gênerai allégations of the 
indictment, if the acts of the bankrupt or its agents were matters un- 
der inquiry, and if a question of fact, in its nature material to that in- 
quiry, and stated to be connected with the transactions entering into 
the filing of the pétition, is the subject-matter of the questions under 
investigation. U. S, v. Lake (D. C.) 129 Fed. 499, at page 501. 

The demurrer, therefore,- to counts 1 and 2 of indictments Nos. 
1476 and 1477 and to count 1 of indictment No. 1478 should be over- 
ruled, and the défendants directed to plead thereto. A further count 
has been inserted in each indictment alleging the pendency of the bank- 
ruptcy proceedings, the appointment of the receiver, élection of a trus- 
tée, and the gênerai référence to a référée in the Matter of the United 
Métal Bedstead Co. 

[4] This count in each indictment further allèges that the bankrupt 
had a large number of provable claims and insuffîcient assets to pay 
the same, and that, while the "company" was bankrupt, the défendant 
(an individual) did conceal from the trustée in bankruptcy the proceeds 
of a certain sale of property of the bankrupt (which proceeds had been 
paid over to the bankrupt) and certain other property of the bankrupt 
to the grand jurors unknown. 

There is no allégation in any one of thèse counts that there was con- 
cealment by the bankrupt, nor that the three individuals mentioned as 
défendants were acting for the bankrupt or concealing the property 
for the bankrupt. The other counts of the indictment indicate that 
thèse individuals were officers of the corporation, but thèse other 
counts are not included in the counts under discussion, even by ref er- 



UNITED STATES V. EOSENSTEIN 741 

ence, and the counts in question must therefore be judged as to suffi- 
ciency from the statements contained in the counts themselves. 

As was held in U. S. v. Lake, supra, 129 Fed. at page 502, the bank- 
ruptcy statute makes concealment of assets a crime under section 29b 
(1) when committed by a person "having knowingly and fraudulently 
concealed while a bankrupt, or after his discharge, from his trustée, 
any of the property belonging to his estate in bankruptcy." The stat- 
ute also defines the word "bankrupt" to be a person "against whom a 
pétition has been filed, or who bas filed a voluntary pétition or been 
adjudged a bankrupt." The word "person" includes corporations and 
officers, partnerships, and women (section 1 [19])," and when used 
with référence to the commission of acts which are herein forbidden 
shall include persons who are participants in the forbidden acts, and 
the agents, officers, and members of the board of directors or trustées, 
or other similar controlHng bodies of corporations" (19). Section 29b- 
(4) makes it a crime for any person to "receive any material amount of 
property from a bankrupt after the filing of the pétition, with intent 
to defeat this act." 

The matter contained in the last count of each of the indictments 
under discussion would seem to relate to the receipt of assets prior to 
bankrputcy, and, following the décision in U. S. v. Lake, supra, the 
conspiracy section of the Criminal Code (section 7)7 of the Act of 
March 4, 1909, c. 321, 35 Stat. 1096 [U. S. Comp. St. Supp. 1911. p. 
600]), or the sections as to accessories (332-333), would be the only 
provisions under which an outsider or third party could be prosecuted 
for concealing assets in contemplation of claim thereto or search there- 
for by a trustée. 

The counts under discussion do not allège any receipt of assets aft- 
er the filing of the pétition, nor do they show any act by officers actjng 
for the corporation. Nor do the counts allège concealment from the 
trustée by the corporation, with participation therein by the défendants 
named, under section 1(19) and section 332 of the Pénal Code, nor do 
thèse counts set f orth a conspiracy. The précise language of the counts 
could only be supported as a gênerai charge of the concealment of 
property which appj^rently belonged to another person, and this, while 
forbidden under the Pénal Code of the state of New York, is not spe- 
cifically made a crime by any section of the United States law, unless 
brought within the définition of larceny or the provisions above re- 
cited. The demurrer to thèse counts must be sustained. 

[5] The joint indictment charging the three défendants with con- 
spiracy has been demurred to on the following ground : That no of- 
fense against the United States or attempt to defraud the United 
States is set forth, and that no conspiracy to commit a crime specified 
in section 29b of the Bankruptcy Law is shown. It may be assumed 
that the indictment is directed against offenses named in the bankrupt- 
cy statute, and that the charge sought to be made is that of conspiracy 
to conceal or continue and accomplish the concealment of assets be- 
longing to the bankrupt estate, from the trustée in bankruptcy. 

The suggestion of the défendants is that the indictment does not 
show in its allégations a conspiracy for the concealment of assets by 
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the corporation. As was claimed with respect to the counts in the in- 
dividual indictments, the assertion is made that concealment of assets 
f rom a trustée by an outside party might even be larceny against the 
bankrupt estate, but would not be concealment f rom the trustée for the 
purpose of defrauding creditors, and fall within the language of sec- 
tion 29 of the statute, unless the bankrupt was a party to the conceal- 
ment. 

The indictment charges that the business of the bankrupt was con- 
ducted by the three défendants as its officers, and their offices are spec- 
ified. The three défendants are charged as individuals with "doing 
business as aforesaid" and planning to sell "its outstanding accounts" 
and.to conceal the proceeds which were to be paid to the three individ- 
uals for the assignment of the accounts of the bankrupt corporation, 
with intent to defraud the creditors. The défendants are then charg- 
ed with conspiring, in anticipation of the élection of a trustée in bank- 
ruptcy, to conceal f rom that trustée, while "the said United Métal Bed- 
stead Company should be a bankrupt, the property which should then 
and there belong to the estate in bankruptcy." This sets forth suffi- 
ciently a conspiracy to which the bankrupt corporation, through its 
officers and agents, was a party, and, under the language of section 
1(19) of the statute, the concealment of assets on behalf of the corpo- 
ration by the individuals named from the trustée during bankruptcy 
would be a crime, and a conspiracy to commit that crime could be 
pro'secuted. U. S. v. Cohn et al. (C. C.) 142 Fed. 983. The présent 
indictment seems to sufiSciently set forth such a charge of conspiracy. 

Further objection is made that insolvency at the time of selling the 
assets is not sufficiently alleged. This is unnecessary. Conspiracy by 
a solvènt corporation, to conceal assets in contemplation of insolvency, 
would be a crime, and the indictment states that the corporation was 
insôlvent and properly in bankruptcy. 

[6] A further objection is based upon the absence of any state- 
ment in the indictment to the etïect that the return of the sum alleged 
to hâve been received by the three défendants has been ordered or de- 
manded and repayment thereof refused. Repayment of the amount 
might show restitution, and refusai to repay the amount, if ordered, 
might be the basis for a contempt proceeding, but there is no necessity 
for allégations of either in the indictment. In U. S. v. Grodson (D. 
C.) 164 Fed. 157, demurrer to a conspiracy indictment was sustained 
upon the ground that no overt act was shown after the bankruptcy, 
but the indictment in that case also failed to charge that bankruptcy 
was contemplated or that the conspiracy was to conceal the goods from 
the trustée and not merely from creditors. The présent indictment is 
sufïicient iji thèse respects, and allèges sufficiently an overt act in pur- 
suance of a conspiracy in itself sufficiently defined and charged. 

The demurrer to this indictment will be overruled, and the défend- 
ants ordered to plead. 
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NATIONAL BANK OF COMMERCE IN ST. LOUIS v. ALLEN, United States 
Internai Revenue CoUector. 

qMstrlct Court, E. D. Missouri, B. D. March 16, 1914.) 

No. 4104. 

Intebnal Revenue (§ 9*) — Coepobation Tax Act — Net Incomb — Déduction 
— Taxes. 

Rev. St. Mo. 1909, § 11357, imposes a tax on bank shares, and section 
11359 déclares that the tax be pald in the first instance by the corpora- 
tion, but It may recover the same from the owners or deduct it from 
dividends accruing on the shares, and the amount is also made a lien on 
the shares and is payable before a transfer of the shares can be made. 
Act Cong. Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (U. S. Comp. St Supp. 1911, 
p. 946), Imposes an Internai revenue tax on the net Ineome of corpora- 
tions above $5,000, subject to déduction of ail sums paid by it wlthln 
the year for taxes imposed under the authority of the United States or 
any state. Held, that taxes assessed on the corporate shares of a bank 
and paid by it under sections 11357, 11359, were not taxes assessed against 
the bank which it was entltled to deduct in determining its net ineome 
for the assessment of corporation taxes under the Corporation Tax Act. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dlg. §| 13- 
28 ; Dec. Dig. § 9.*] 

At Law. Action by the National Bank of Commerce in St. lyouis 
against E. B. Allen, United States CoUector of Internai Revenue for 
the First District of Missouri, to recover taxes paid on thé reassess- 
ment of corporation taxes for the years 1909, 1910, and 1911. On 
plaintifï's motion for judgment on the pleadings. Denied. 

Stewart, Bryan & Williams, of St. Louis, Mo., for plaintifï. 
Charles A. Houts, U. S. Atty., of St. Louis, Mo., for défendant. 

DYER, District Judge. The question before the court and pres- 
ently to be decided is raised by the plaintifï's motion for judgment on 
pleadings. 

The plaintiff filed its pétition against the défendant to recover cer- 
tain sums of money paid by it (under protest) to the défendant, v^^ho 
was and still is the CoUector of Internai Revenue for the First Col- 
lection District of Missouri. 

The pétition is in three counts. Under the first count judgment is 
asked in the sum of $1,932.31 ; under the second count for the sum 
of $1,870.43; and under the third count for the sum of $1,502.04. 
Thèse several amounts are for taxes alleged by plaintifï to hâve been 
illegally assessed against it by the Commissioner of Internai Revenue 
for the years 1909, 1910, and 1911, and illegally and wrongfully de- 
manded and coUected of it by the défendant. The several counts in 
the pétition are in ail respects the same, except in the amount claimed 
and the year for which the assessment was made. It will therefore 
be unnecessary to ■ ref er at length to any more than the fîrst count. 
That 'count, omitting the purely formai parts, is as follows : 

"Plaintiff furtlier states that in the year 1910, and on or prior to the Ist day 
of March, 1910, in the time and in the manner provided by section 38 of the act 
of Congress, approved August 5, 1909, relatlng to spécial excise tax on corpora- 

•For other cases see same toplc & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tlons, made due and proper return to the United States Commissloner of In- 
ternai Revenue of the entire gross and net income received by it, from ail 
sources durlng the year 1909, together with ail other information required by 
sald aet of Congress; that In its sald return the plaiutifl!, as authorized by 
said act of Congress, deducte^ from the gross amount of the income received 
by plaintifC during the year 1909 the sum of $193,230.98, which it had pald 
within and for the year 1909 for taxes imposed under the authority of the 
State of Missouri, and as required by the provisions of chapter 117, art 2, of 
the Kevised Statutes of Missouri 1909. 

"Thereafter said United States Commissloner of Internai Revenue, in pursu- 
ance of such return, duly and properly assessed against this plaintiff the sum 
of $9,848.57 as and for the spécial excise corporation tax against this plaintifC 
on account of its said net income for the year 1909, whlch said sum was in 
due time, to wit, on or prier to the SOth day of June, 1910, paid by this plain- 
tiff to E. B. Allen, esquire, United States Collecter of Internai Revenue fer 
the First District of Missouri, as aforesald. 

"Plaintifif further states, hewever, that during the month of Aprll, 1912, said 
United States Commissloner of Internai Revenue made a nevv, additienal, and 
unwarranted assessment of a tax against this plaintiff in the sum of $1,932.31, 
as a spécial corporation excise tax en account of its (plalntifC's) said net In- 
come for the year 1909, and that thereafter this plaintiff received from said 
Collecter of Internai Revenue notice of such additional assessment, whlch sald 
notice (form 647, List month of April, 1912, p. 1) notified this plaintiff that said 
sum ef $1,932.31 had been assessed against it by the United States Commis- 
sloner of Internai Revenue as a spécial corporation excise tax en account of 
its said net income for the sald year 1909, and that the same had been trans- 
mltted to said Collecter of Internai Revenue for collection and was due and 
payable on or before the SOth day of June, 1912, and required and demanded 
that this plaintifC pay said Oellector of Internai Revenue said amount of said 
additional assessment, to wit, the sum of $1,932.31. 

"Plaintiff further says that this additional assessment was and is unwar- 
ranted and unlawful and contrary to the provisions of said act of Congress, 
and was made because said United States Commissloner of Internai Revenue 
and said Collecter illegally claimed that this plaintiff, in making its return ef 
Its gross and net income received for the year 1909, had no rlght to deduct 
from the gross amount ef its income for the year 1909 the sum of $193,230.98, 
which plaintiff had actually paid within the year 1909, as and for taxes im- 
posed on plaintiff under the authority of the state of Missouri. 

"Whereas, in truth and in fact, said last-mentloned sum had been actually 
paid by this plaintiff within said year ef 1909, for taxes imposed on this plain- 
tiff under the authority ef the lavps of the state of Missouri, and as required 
by the provisions of chapter 117, art. 2, ef the Revised Statutes of Missouri 
1909, and was a sum which plaintiff was compelled by law to pay, and was 
not a sum which this plaintiff had any option to pay or refuse to pay, and was 
a sum which plaintiff was entitled, under the provisions of said act ef Con- 
gress, to deduct from the gross amount of the income of plaintiff for the year 
1909. 

"Plaintiff further says that It has never received nor recovered baek from 
any ene sald sum of $193,230.98, so pald by it as aforesald for taxes in compli- 
ance with the laws ef the state of Missouri, and said sum never constituted 
any part of the net income of this plaintiff for the year 1909." 

The answer of the défendant is as follows: 

"Défendant further admits that prier to March 1, 1910, plaintiff made a re- 
turn of its gross and net income received by It from ail sources during the 
year 1909, as required by the act of August 5, 1909, which said return was 
correct, exeept as hereinaf ter stated ; that thereupon the Commissloner of In- 
ternai Revenue assessed against plaintiff the sum of $9,848.57, as and for the 
spécial excise corporation tax which plaintiff should pay en account of its net 
income for said year of 1909 ; that said tax was thereupon, as alleged in said 
pétition, paid to défendant; that thereafter the Commissiener ef Internai 
Revenue made a new and additional assessment of a tax against plaintiff in 



NATIONAL BANK OF COMMEECE IN ST. LOUIS V. ALLEN 745 

tbe sum of $1,932.31, as a spécial corporation excise tax on account of plaintiff's 
net income for said year 1909; tliat notice thereof was given and the pay- 
ment tliereof demanded, as alleged in plaiutifif's pétition ; that thereafter plain- 
tifl' pald said additional assessinent of $1,932.31 under protest; that, at thé 
time plaintifC paid said additional assessment, plaintiff notifled the United 
States Commissioner ot Internai Revenue and said CoUector that plaintifC 
would take steps to recover the amount so paid by plaintifC under protest; 
that thereafter, on the 12th day of October, 1912, plaintiff did appeal in writ- 
ing to the United States Commissioner of Internai Revenue, and did claim 
that said sum so paid under protest had been improperly paid ; that the same 
had been paid under protest and did demand that said sum be refunded to 
plaintiff ; that said elaim and appeal was in writing and in due form as pre- 
scribed by the Secretary of the ïreasury of the United States ; that said Com- 
missioner of Internai Revenue denied and rejected said appeal and refused 
the saine ; and that no part of said $1,932.31 bas been repaid to plaintifl:. 

"Défendant, further ansTs^erlng, states that after plaintiff had made its said 
return of its gxoss and net income for the year 1909, as required by the aet 
of August 5, 1909, and after the Commissioner of Internai Revenue had made 
said assessment based upon the net income of plaintiff for the year 1909, as 
shown by said return, évidence was produced before the Commissioner of In- 
ternai Revenue which in his opinion justifled the belief that said return of the 
plaintiff was incorrect In this : That in making said return plaintiff had un- 
lawfully and wrongfuUy deducted from Its gross income the sum of $193,230.98, 
which said sum had been during the year 1909 paid out by plaintiff (and never 
received or recovered back by plaintiff) on account of taxes assessed against 
the share and shareholders of plaintiff's capital stock under the provisions of 
article 2, c. 117, of the Revlsed Statutes of Missouri 1909, no part of which said 
sum of $193,230.98 had been assessed against plaintiff. And défendant says 
that in truth and in faet plaintiff during the year 1909 was required to pay 
and did pay the sum of $193,230.98 on account of taxes Imposed under the pro- 
visions of article 2 of chapter 117 of the Revised Statutes of Missouri 1909, no 
part of which said sum has ever been repaid to It; and plaintiff's net in- 
come for the year 1909, as reported In its said return, was arrived at by de- 
ductlng from its gross income the said sum of $193,230.98, so paid out by it. 
But défendant says that said taxes so paid out by plaintiff were not assessed 
against the plaintiff or the property of the plaintiff, but on the contrary were 
taxes assessed against the shares and shareholders of plaintiff's capital stock, 
and were assessed and collected under the provisions of article 2 of chapter 
HT of the Revised Statutes of Missouri 1909, and partlcularly under sections 
11357, 11359, and 11360 of said statutes. 

"Thereupon the Commissioner of Internai Revenue duly amended plaintiff's 
return theretofore made and added to the net income of plaintiff on said re- 
turn the said sum of $193,230.98, so wronjrfully deducted by plaintiff, and 
thereupon assessed against plaintiff said additional tax of $1,932..31, the same 
being 1 per cent, upon said additional net income amounting to $193,230.98, aa 
aforesaid." 

It is upon thèse pleadings that the plaintiff asks Judgment. 

The real, substantial, and controUing question raised by the pétition 
and answer is this: Had the plaintiff the right, in reporting its net 
income, to deduct from its gross income the taxes assessed against 
its shareholders and paid by it, under the provisions of sections 11357 
and 11359 of the Revised Statutes of Missouri 1909? Thèse tw© 
sections are as f ollows : 

"Sec. 11357. Assessment of manufacturing and business companies and 
stock in other corporations. The property of manufacturing companies and 
other corporations named in article VII, chapter 33, and ail other corpora- 
tions, the taxation of which is not otherwise provided for by law, shall be 
assessed and taxed as such companies or corporations in their eorporate 
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names. Persons owning shares of stock in banks, or any joint -stock institu- 
tion or association doing a banking business, or any insurance company, 
wlietlier of tire, marine, life, liealth, accident or other insurance, incorporated 
under or by any law of the United States or of this state, shall not be re- 
quired to deliver to the assessor a list tliereof, but the président or other chief 
ofBcer of such corporation, institution or association, shall, under oath, de- 
liver to the assessor a list of ail shares of stock held therein, and the face 
value thereof, the value of ail real estate, if any, represented by such shares 
of stock, together with ail reserved funds, undivided profits, premlums oi 
earnings, and ail other values belonging to such corporation, company, in- 
stitution or association ; and such shares, reserved funds, undivided profits, 
premiums or earnings, and ail other values so listed to the assessor, shall be 
valued and assessed as other property at their true value in money, less the 
value of real estate, if any, represented by such shares of stock. Private 
bankers, brokers, money brokers, and exchange dealers shall make like re- 
turns, and be assessed and taxed thereon in like manner, as hereinbefore pro- 
vided. Insurance companies, or any corporations or associations doing busi- 
ness on the mutual plan, without capital stock, shall make like returns of the 
net value of ail assets or value belonging thereto, vi'hich net value shall be 
assessed and taxed in the manner hereinbefore provided : Provided, however, 
that the license hereafter required to be paid by any such bankers, brokers 
and dealers, in addition to such taxes, shall not exceed one hundred dollars 
per annum. It Is hereby made the duty of the county clerk to include in his 
abstract of the assessor's bocks required to be sent to the state auditor, val- 
uation of ail property assessed under this section, under the head of 'corpo- 
rate companies,' and in addition thereto he shall make out from the lists 
delivered to the assessor as above provided, and send the same to the state 
auditor to be laid before the state board of equalization, on or before the 20th 
day of February in each year, an abstract of the assessment of ail corpora- 
tions or persons doing a banking or insurance business In his county, shovsf- 
ing the name of each bank and insurance company, the number of the shares 
of stock and their face value, amount of reserve funds, undivided profits, 
premiums or earnings, and ail other value, together vrith the assessed value 
thereof, also the value of real estate deducted as above provided, and the 
assessed value of such real estate as shown by the real estate book." 

"Sec. 11359. Such taxes, hove paid and covered. The taxes assessed on 
shares of stock embraced in such list shall be paid by the corporations, re- 
spectively, and they may reeover from the owners of such shares the amount 
80 paid by them, or deduct the same from the dividends accruing on such 
shares"; and the amount so paid shall be a lien on such shares, respectively, 
and shall be paid before a transfer thereof can be made." 

Section 38 of the act o£ Congress, approved August S, 1909, con- 
tains, among .others, the following provisions: 

"Sec. 38. That every corporation * * * shall be subject to pay annual- 
ly a spécial excise tax * ♦ » upon the entire net income over and above 
$5,000 received by it from ail sources during such year. * • * Second. 
Such net income shall be ascertained by deducting from the gross amount of 
the income: ***(!) AU the ordinary and necessary expenses actually 
paid wlthin the year out of income in the maintenance and opération of its 
business and propertles. * * • (4) Ail sums paid by it within the year 
for taxes Imposed under the authority of the United States or of any state." 

It is upon this latter provision, I take it, that the plaintifï chiefly 
pelies. 

Can it be successfully claimed that the tax imposed by the state 
upon the shareholders of a bank is in any wise a tax imposed upon 
the bank itself ? True, the bank is required to pay (i. e., advance) the 
amount of the tax, but it is given a lien upon the shares' of stock and 
ail dividends thereon, until it is fully reimbursed by the shareholder. 
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The shareholder is not allowed to get a transfer of his holdings so 
as to eut the bank out of its Hen. 

The Suprême Court of Missouri, in the case of State ex rel. Camp- 
bell V. Brinkop, 238 Mo. 298, 143 S. W. 444, convincingly says: 

"Under our statute, stock in a bank, fédéral or state, is assessed against 
the shareholder, hnt the tax is paid in the first instance by the bank, and the 
bank is reinibursed by the shareholder. That is merely a mode of conven- 
ience in coUecting the tax ; the efÊect is the same as if the shareholder paid 
it in the first instance," 

The plaintiff had no right to deduct from its gross income the taxes 
assessed against its shareholders under the state statutes. By doing 
so it did not correctly state its net income, and for that reason the 
Commissioner of Internai Revenue acted well within his rights and du- 
ties in making the assessments complained of in plaintiff 's pétition. 

In reaching the conclusion above stated, the court is well supported 
by the décision of the United States District Court of Massachusetts, 
in the case of Eliot National Bank v. Gill, 210 Fed. 933, recently de- 
cided. 

The motion of plaintiff for judgment on the pleadings is denied. 



ROBINSON V. WESTERN ASSUR. CO. 
(District Court, N. D. New York. March 16, 1914.) 

1- Insurance (§ 349*) — Fiée Policy — Conditions. 

A provision in a flre policy that. If the premiums were not paid wlthln 
60 days from the date of the attachaient of the Insurance, the policy 
should be void durlng the time the premiums were past due and unpaid 
should be construed to mean voidable at the élection of the insurer, and 
not void. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 
913; Dec. Dig. § 349.*] 

2. Insurance (§ 390*)— Fike Policy — Premium — Default — Waiveb. 

A flre policy was issued to plaintiff, coverlng a launch, May 9, 1912, 
providing that it should be void if the premium was not paid within 60 
days from date of the attaching 6t the risk and during the time the 
premium remained due and unpaid. The policy attached May 31st fol- 
io wing. On August 12th payment was demanded, and on September 23d 
the insurer's gênerai agent wrote that, uniess remittance was received on 
or before October Ist, notice of cancellation would be served. No notice 
of cancellation was served, however, until, on October 15th, the agent 
wrote to plaintiff notlfying him of cancellation, but during the night of 
the 16th, and before notice of cancellation was received by plaintiff on the 
19th, the boat was lost. Held, that such facts were sufflcient to show a 
waiver of the insurer's right to cancel the policy for nonpayment of 
premium when due. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. S§ 1037 1038 • 
Dec. Dig. § 390.*] 

A.t Law. Action by Ernest J. Robinson against the Western As- 
surance Company, on a policy of fire Insurance. Verdict having been 
returned for plaintiiï, défendant moves for a new trial. Denied. 



•For other cases sae same topic & § nximbek In Dec. & Ara. Dlgs. 1907 to date, & Eep'r Indexes 
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Weeds, Conway & Cotter, of Plattsburgh, N. Y. (Frank E. Smith, 
of New York City, of counsel), for plaintifï. 

Carpenter & Park, of New York City (Donald F. McLennan, of 
Syracuse, N- Y., and Henry E. Mattison, of New York City, of coun- 
sel), for défendant. 

, RAY, District Judge. About May 9, 1912, tlie défendant, a foreign 
corporation, through its gênerai manager in the United States, one E. 
S. Kelley, issued to the plaintifï, Ernest J. Robinson, a policy of Insur- 
ance on the huU, tackle, etc., of his gasoline launch "Dan." It was 
issued in considération of a premium of $131.25, and contained the 
f ollowing : 

"It Is agreed that should the premiums on this policy be not paid witliin 
sixty days from date of attacliing, the policy shall be null and void during the 
time the premium is past due and unpald." 

The plaintifï obtained this policy through one Cari H. Oliver, who, 
in this transaction, was an insurance broker only, and who obtained it 
from Kelley, the gênerai agent of the défendant. Oliver was not 
Kelley's agent and did not represent him, nor was he the agent of the 
défendant. The policy was sent to Oliver by Kelley, and by Oliver 
delivered to the plaintiff about May 6, 1912, and was a valid delivery. 
Robinson did not pay the premium to the défendant, or to Kelley, or 
to Oliver at that time, but later gave his note to Oliver. Kelley knew 
the premium was not paid, and by letter urged payment on at least 
three différent occasions. October 1, 1912, Oliver wrote Kelley that 
Robinson would pay the lOth of the month. That, of course, informed 
Kelley that the premium was not yet paid to Oliver. October 15, 1912, 
Kelley wrote Oliver that, as the premium was not paid, he was send- 
ing notice of cancellation of the policy, but would be glad to reinstate 
the same on payment of the premium. This letter of notice of can- 
cellation to Oliver was received by him at about 2 o'clock p. m. on 
October 17, 1912, but Kelley's letter of cancellation sent to Robinson 
was not received until October 19, 1912. During the night of October 
16, 1912, the boat Dan was destroyed by fire and sank. Whether she 
was a total loss or not was a question of fact submitted to the jury. 
On the 18th of October the défendant company was notified by telegram 
of the loss. Kelley was also notified, but denied liability. In August, 
1912, Kelley had reported to the défendant company the issuing and 
delivery of this policy to Robinson, and reported it as an outstanding 
poUcy, and also charged himself with the amount of the premium in 
his account with the défendant company and actually remitted it. 
Later, and in December, after the fire, on learning that Kelley had not 
received the premium from Oliver or Robinson, the premium was re- 
turned. 

The court charged the jury that the premium was not paid; that 
Oliver was not the agent of Kelley or of the défendant ; that the de- 
fendant company had the right, through its agent Kelley, to waive the 
provision that the policy should become null and void after 60 days 
from the date of attaching in case the premium was not paid, and treat 
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the policy as valid, outstanding, and binding, notwithstanding such 
nonpayraent. The court charged: 

"If the Insurance compauy did so walve the provisions and did so recog- 
nize and treat the policy as valid and subsisting and outstanding, and if the 
plaintiff only received the letter cancellng the policy after the fire, then you 
will corne to the question of damages." 

The court said and finally charged : 

"Now, gentlemen, I charged you and I charge you again; of course during 
the 60 days that policy was valid whether the premium was paid or not. After 
the 60 days had run, from the time it attached, and it was after that that the 
flre occurred, whether this was a valid and binding policy and contract of In- 
surance in force would dépend on whether or not the défendant company, 
through its agent Kelley, who I told you had the power in that regard, waived 
the nonpayment of the premium by having reported it, paying it over, and by 
writing on two or three occasions, I think three, at différent dates, asking pay- 
ment of the entire premium, treating it as due, and saying nothing at ail 
about this condition, and not giving any notice that they elected to treat the 
policy as void, or would if the premium was not paid, not calling attention to 
it, under ail thèse facts and those that I called attention to as I read it hère 
(I will not repeat it), by those acts and letters waived that condition which de- 
fendant had a right to do. The question Is: Did it? That Is for you to say. 
If the défendant, through Kelley, did so walve that provision and treat the 
policy as vaUd and in force, notwithstanding that nonpayment, and waived it, 
the plaintiff is entltled to recover. If the défendant, through Kelley, did not 
walve it, that ends this case, and the plaintiff cannot recover, and your ver- 
dict should be for the défendant." 

The court also charged that, if the notice of cancellation sent Rob- 
inson was received prior to the fire, he could not recover. 

[ 1 ] I think it is f airly well settled that such a condition in a policy 
meant not "absolutely void" but "voidable at the élection of the in- 
surer." Grigsby v. Russell, 222 U. S. 149, 32 Sup. Ct. 58, 56 L. Ed. 
133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863 ; Knickerbocker 
Life Ins. Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689; Oakes v. Manu- 
facturers' Fire & Marine Ins. Co., 135 Mass. 248. 

In Grigsby v. Russell, supra, which reverses 168 Fed. 577, 94 C. C. 
A. 61, the Suprême Court said : 

"But a condition in a policy that It shall be void if premlums are not paid 
when due means only that it shall be voidable at the option of the company." 

[2] So the right which this défendant company undoubtedly had to 
avoid the policy for nonpayment of the premium could be waived. 
Waiver has nothing to do with this case, if the clause referred to 
opérâtes to make the policy ipso facto null and void in case the pre- 
mium was not paid within the 60 days from date of attaching. A pol- 
icy which had become null and void could not be renewed by waiver. 
The very language of the condition quoted plainly indicates that the 
policy is not to become void in case the premium is not paid. It is to 
be null and void ; that is, inoperative during the time the premium is 
past due and unpaid. Further crédit can be given ; the policy can re- 
main in force by consent, by waiving immédiate payment (that is, ex- 
tending further crédit). And hère Kelley treated the policy as a valid 
policy in force by writing at least three times for the paym«nt of the 
premium, by reporting it as valid and outstanding, and by himself ad- 



750 211 FEDERAL REPORTEE 

vancing the premium to the company, and by finally giving notice that 
it was canceled for nonpayment of the premium, thus ending the crédit. 
The policy attached May 31, 1912. July 31, 1912, the premium was 
due. August 12, 1912, Kelley wrote for the premium. September 23,^ 
1912, Kelley again wrote for the premium, and said: 

"This premium is long past due, and unless remittance is recelved on or be- 
fore October Ist, we will be under the necesslty of servlng caucellation no- 
tice on the assured for nonpayment." 

October Ist Oliver telegraphed Kelley: 
"Will pay the lOth of month." 

The matter ran until October 15th, when Kelley wrote Robinson: 

"You will please take notice that the premium of $135.25 on policy No. 1375, 
of the Western Assurance Company, dated May 31, 1012, has not beeu paid. 
Owing to the fallure on your part to pay said premium, I herewith notify you 
that the policy is canceled according to its conditions, and the company will 
not be liable for any loss under said policy. E. S. Kelley, 

"Agent Western Assurance Company." 

Kelley's letter to Oliver of the same date reads: 

"We beg to advise you that inasmuch as the premium on the Western As- 
surance policy #1375, covering motor boat of Mr. Ernest J. Robinson has not 
been paid, we are to-day serving notice of cancellation on the assured for non- 
payment of premium. We will of course be very glad to reinstate the policy 
upon receipt of the premium. 
"Tours very truly." 

It is impossible to conclude otherwise than that this policy was re- 
garded as valid and in force until the notice of cancellation was given. 
If it was void for nonpayment of the premium, why give notice that 
it would be declared void, etc., and then why say, "Notify you that the 
policy is canceled," etc.? I think Washoe Tool Mfg. Co. v. Hibernia 
Ins. Co., 7 Hun, 74, affirmed 66 N. Y. 613, Robinson v. Pacific Ins. 
Co., 18 Hun, 395, and Titus v. Glens Falls Ins. Co., 81 N. Y. 410, are 
substantial authority to the effect that nonpayment of the premium did 
not make this policy void, and that it was compétent for the company 
to waive the nonpayment and continue it in force. 

The évidence is clearly sufficient to sustain the finding of the jury 
that this company waived the nonpayment of the premium and treated 
and regarded the policy as valid, in force, and outstanding down to the 
time the notice was given. The policy was delivered without payment 
of the premium; it was left outstanding, and repeated and uncondi- 
tional demands of payment of the premium were made; the gênerai 
agent and the défendant company, the insurer, dealt with each other 
on the theory and basis that the policy was valid and outstanding ; and 
the noticç of cancellation sent October 15th, which assumed a valid, 
outstanding policy and that notice of cancellation was necessary, dem- 
onstrates the understanding of the company. This demand was for 
the entire premium, that earned and that unearned, and, as the entire 
premium was the considération for the continuance of the policy for 
the entire term, it seems to me that the demand for the payment of 
such premium was a plain récognition, not only that the policy was in. 



GOLDSMITH SILVER CO. V. SAVAGE 751 

force, but that it would be kept in force at least until notice to the 
contrary. Kelley, the gênerai agent, had power to waive the payment 
of the premium. Wood v. P. L Ins. Co., 32 N. Y. 619; Boehm v. W. 
Ins. Co., 35 N. Y. 131, 90 Am. Dec. 787; M. & M. Ins. Co. v. Arn> 
strong, 145 111. 469, 34 N. E. 553. 

I do not think it was error to admit the évidence as to the transac- 
tions between the défendant company and its gênerai agent in the 
United States, Kelley. It was not allowed to hâve any improper in- 
fluence on the jury. I think this was a proper case for détermination 
by a jury; that questions of fact were presented; that there was évi- 
dence to sustain the findings made ; and that a new trial should be 
denied. 

So ordered. 



GOLDSMITH SILVER CO. v. SAVAGE. 

(District Court, D. Maine. March 16, 1914.) 

No. 703. 

1, Trade-Makks and Tbade-Names (§ 5*) — Màbks Capable of Appropeia- 
■ tion numeeals. 

A numéral wlien comblned with some other symbol may become a 
vital part of a valid trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 9; Dec. Dlg. § 5.*] 

2. Teade-Maeks and Tbade-Names (§ 70*)— Unlawful Compétition — Cigars. 

Where défendant, after jobbing complainant's cigars sold under a trade- 
name "108," ceased buylng the same and put out a clgar of his own under 
the name "208" of siniilar size and shape but In a box so dlfCerently 
marked and labeled that it did not appear natural or probable that the 
public would be deceived or that defendant's goods would be passed ofE as 
those of complainant's, the facts did not sustain a cause of action for 
unlawful compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 81; Dec. Dlg. § 70.*] 

In Equity. Suit by the Goldsmith Silver Company against Llewellyn 
W. Savage. Complaint dismissed. 

Harry Silver, of South Bend, Ind., and Maurice E. Rosen, of Port- 
land, Me., for complainant. 

Phillips B. Gardner, of Bangor, Me., and Frank Fellows, of Port- 
îand, Me., for défendant. 

HALE, District Judge. This case has already been before the court. 
206 Fed. 1001. A preliminary injunction was denied. After passing 
on that question, and in order to bring the case promptly to a final 
hearing, it was decided to proceed immediately to pleadings and proofs. 
Inasmuch as the court was just entering upon a term of jury trials, 
the case was referred to Hon. John F. A. Merrill, as master, under 
Equity Rule 59 (198 Fed. xxxv, 115 C. C. A. xxxv). After the plead- 
ings were made up, the master proceeded promptly with the proofs. 

*For other cases see same topic & S ndmbeb in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 



752 211 FEDERAL REPORTER 

He has now reported his finding of facts and conclusions of law. He 
has found that the complainant has not shown a valid trade-mark in 
the symbol "108," and is not entitled to an injunction on account of in- 
fringement of such alleged trade-mark. He has further found that 
the complainant has not established a case of unfair compétition on the 
part of the défendant such as will entitle it to an injunction or to an 
accounting. 

[1] Upon examination of the proofs, it seems clear that this cause 
belongs to the line of unfair compétition cases, rather than to the tech- 
nical trade-mark cases. It has been held that a numéral, when com- 
bined with some other symbol, may become a vital part of a valid 
trade-mark. In Dennison Manufacturing Co. v. Scharf Tag, Label 
& Box Co., 135 Fed. 625, 68 C. C. A. 263, Judge Lurton (now Mr. 
Justice Lurton) refers to Gillott v. Esterbrook, 48 N. Y. 374, 8 Am. 
Rep. 553, as giving some support to the contention that a bare number 
is capable of being a valid trade-mark. In the case at bar the proofs 
fall far short of entitling the complainant to any relief by way of in- 
junction, or otherwise, on the ground of infringement of any technical 
trade-mark. The proofs, however, présent a much more difficult prob- 
lem in the matter of unfair compétition. 

[2] It is urged on the part of the complainant that for 20 years, in 
the eastern part of Maine, it has manufactured, advertised, and sold 
cigars under the name "108"; that, during the early part of this time, 
the défendant was a jobber of cigars, and bought the cigars in ques- 
tion, and vi^as therefore well acquainted with the brand; that, some 
years later, he stopped buying them, and began selling a cigar of his 
own under the name "208" ; and that he did this in practically the same 
territory in which the complainant's cigar had been sold. The com- 
plainant therefore urges that thèse facts necessarily point to the con- 
clusion that the défendant adopted the symbol "208," on account of 
its similarity to the complainant's symbol "108"; that he sold his 
cigar marked "208" with the intention of taking advantage of the ad- 
vertising donc by the complainant for the cigar "108"; and that he 
did this with the further intention of unfairly competing with com- 
plainant in the territory in question. 

The proofs show that for many years the défendant has been manu- 
facturing and selling his cigar in Eastern Maine under the style 208; 
that for about six years the complainant has had knowledge of this ; but 
has taken no proceedings to enjoin such manufacture and sale. On ex- 
amination of the proofs, it is found that the cigar box marked 108, 
when compared with the defendant's cigar box marked 208, shows no 
such resemblance between the two as would naturally lead to any dé- 
ception. The labels on the boxes are différent. The shape and size 
of the boxes are différent. Their gênerai appearance is dissimilar. 
The numerals upon the respective boxes differ in size, and in the place 
where marked on the boxes; they présent no similarity to the eye. 
The size of the cigars themselves are practically the same; they are 
Londres shape, and five inches long. The cigars in the complainant's 
box are branded with complainant's numerals; those in the; defend- 
ant's box are not branded. It is urged on behalf of the complainant 
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that the défendant has adopted the particular size and shape of the 
cigar with an intent to deceive, and to unfairly compete. In the 
Daoust Case, 206 Fed. 434, 124 C. C. A. 316, lately decided in this 
circuit, the défendant had his bottles manufactured for him of the 
same shape and appearance as those used by the complainant ; se 
that, when used for dispensing the beverage over the counter, the 
resemblance of the bottles was so close that the Bo La bottle appeared 
to the casual inspection of the customer to be a Moxie bottle. There 
was also a great mass of testimony to the effect that many retail deal- 
ers, when asked for Moxie, served Bo La f rom Bo La bottles. In the 
Moxie Case (D. C.) 197 Fed. 678, such testimony with regard to the 
custom of retail dealers was full and convincing. In the case at bar, 
such testimony is meager and unsatisfactory. The shape of the cigar 
is of the ordinary Londres variety. It is in testimony that there is on 
the market at the présent time a great number of brands of similar 
shape. On examination of the boxes and labels, it seems clear that 
there would be scarcely a possibility of a dealer being deceived in buy- 
ing cigars from boxes of the défendant, and of being led to suppose 
that he was buying complainant's cigars. 

The learned counsel for complainant urges with great earnestness 
and ability that, by manufacturing his cigars and selling them under 
the symbol 208, the défendant put into the hands of retail dealers 
means of deceiving the ultimate consumer by substituting the 208 
brand for the 108 brand manufactured by complainant. He introduc- 
es testimony of witnesses who, at the request of complainant's man- 
ager, visited varions places where cigars were Sold with a view of 
showing that the purchasing public was being deceived. Without go- 
ing into a detailed discussion of thèse proofs, I find that they are very 
incomplète. Upon this point the report of the spécial master is clear, 
and helpful to the court. After summarizing the testimony upon the 
point to which I hâve alluded, the master says : 

"To me the testimony of the complainant's two witnesses as to their alleged 
purchases tends to show that an unscrupulous retail dealer, who is trying to 
defraud a purchaser by palming off a différent cigar from that asked for, 
whether a 108 or 208, might possibly be able so to do provided his customer 
did not know the real name of the cigar he wanted; that is, that he might 
possibly substitute a 108 when a 208 cigar was asked for, or vice versa, and 
that he could equally well give any other cigar of the same shape and size 
either when a 208 or a 108 was asked for. Therefore the putting of the 208 
cigar upon the market by the défendant would not espeeially help the retail 
dealer to pass ofl! his cigar when a 108 cigar was asked for, when he might 
as well pass off any other cigar of the same gênerai shape, size, and color, 
of which, as appears from the testimony, there are about 1,000,000 brands. On 
this point I call attention to the fact that the complainant's counsel admits 
In his argument that they hâve no monopoly of the manufacture of the Lon- 
dres, flve-lnch cigar, but that it is a universal shape and size, and from the 
testimony of complainant's manager himself it appears that there are a mil- 
lion brands of cigars manufactured of similar shape and size. * • * The 
boxes are of différent sizé and entirely disslmilar in appearance except for 
the name, and, although the cigars themselves of both complainant and défend- 
ant are of similar size and shape, complainant's counsel admits that they hâve 
no monopoly or exclusive right to the use of this particular size and shape. 
Also it is of importance that each of complainant's cigars were stamped with 
the symbol or numerals 108, whereas the cigars of the défendant had no stamp 

211 F.— iS 
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upon them. In other words, the cigars themselves manufactured by the de- 
fondant in thls case were simply on gênerai Unes and were only similar to 
cigars manufactured by complaiuant as ail cigars of tliis shape and size are, 
« * * 'ji];jg adoption of tlie universal Londres shape and size by the défend- 
ant for Ms cigar was not necessarily doue, as complainant's counsel would bave 
us believe, for the purpose of furnishing to the retaller under the name 208, a 
cigar whicb the retail dealer might palm off on intending purchasers of com- 
plainant's 108 cigar. In tact, it -w-ould seem that the mère use of the name 
or symbol 208 by a wholesale manufacturer would be of httle or no assistance 
to the retail dealer if he wislied to substitute an inferior cigar in the place of 
the 108 cigar ; it being shown by. the exhibits in the case tbat there was no 
spécial resemblance between the cigar boxes of complainant and défendant 
other than the symbol or numerals, which symbol or numerals, under most cir- 
cuuistances, were not visible to the purchaser. In other words, any cigar of 
this universal size and shape could hâve been as easily substituted for the 108 
cigar as the one bought by the retaller under the name 208." 

In view of the évidence that there is a multitude of brands of ci- 
gars manufactured of similar shape and size, it cannot be held that 
the rule should be applied requiring an article which is likely to de- 
ceive as to its origin to be distinctly tagged with the name of the real 
producer, as in the Coca Cola Case, 200 Fed. 720, 725, 119 C. C. A. 
164. In the case now before me, the proofs fail to show a purpose on 
the part of the défendant that this cigar should be used by dealers to 
deceive customers. Neither the shape of the cigars themselves, nor the 
boxes, nor the labels are calculated to mislead purchasers as to the 
origin of defendant's goods. Manufacturing Co. v. Trainer, 101 U. 
S. 51, 56, 25 L. Ed. 993. A careful examination of ail the proofs leads 
me to the conclusion that they do not show conduct, on the part of the 
défendant, the natural, probable tendency and effect of which is to de- 
ceive the public, or to pass off defendant's goods as those of com- 
plainant. The complainant, then, bas not met the burden of showing 
unfair compétition by satisfactory proofs. 

The report of the master is confirmed. 

The complainant's bill is dismissed, with costs for défendant. 



THE WM. H. GILBERT. 

(District Court, N. D. Ohlo, E. D. February 2, 1914.) 

No. 2549. 

Collision (§ 100*) — Steamer and Vessel Anchobed in Fog — Négligent Nav- 
igation. 

The steamer City of Genoa, with a cargo of grain, was compelled by a 
dense fog to anchor in the early morning at a place in the St Clair river 
between 250 and 333 feet distant and about abreast of the ferry dock at 
Sarnia, Ontario; the channel there belng 1,300 feet wide. Slie set her 
anchor lights and continuously rang her fog bell. On hearing the fog sig- 
nais of a vessel up the river she sounded alarm signais, but was struck 
and sunk by the steamer Gilbert having a cargo of ore and a tow. The 
Gilbert had followed other vessels Into the river after lying up in Lake 
Huron, but owing to the fog was ofC her course. There was at least 1,000 

•For other cases see same topio & S ncmbhb in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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feet oî open water to the westward of the Genoa Held, that the Genoa, 
while anchored in a dangerous place, was dustifled by the circumstances 
and was not in fault in any respect, but that the collision was due solely 
to the fault of the Gilbert in being olï her course and in not maintainiug 
a proper and compétent lookout, who should hâve heard the fog bell of 
the Genoa. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 213-215; Dec. 
Dig. § 100.*] 

In Admiralty. Suit for collision by G. A. Garretson and others, 
receivers of the Gilchrist Transportation Company, against the steam- 
er Wm. H. Gilbert. Decree for libelants. 

A. J. Gilchrist, of Cleveland, Ohio, for libelant. 

Goulder, Day, White & Garry, of Cleveland, Ohio, for respondent. 

DAY, District Judge. On the early morning of August 26, 1911, 
the steamer City of Genoa, loaded with a cargo of grain, was com- 
pelled by a dense fog to anchor at a place in the St. Clair river between 
250 and 300 feet distant from and about abreast of the ferry dock at 
Sarnia, Ontario. In the intérim between putting out her anchor, 
swinging around, and bringing up on a heading a little ofï of directly 
up river and almost parallel to the dock, the Genoa blew several alarm 
signais, and immediately after her running lights were taken in, her 
anchor lights put out, and her fog bell continuously rung at the re- 
quired intervais. While so lying and within three-quarters of an 
hour after anchoring, the watch on the Genoa heard the fog signais of 
a steamer, afterwards ascertained to be the W. H. Gilbert, approach- 
ing from above. The Genoa immediately blew an ala^m signal and 
later blew another alarm signal. Almost immediately after the second 
alarm signal, the Gilbert appeared, heading on the Genoa's port side, 
and coUided with the Genoa, causing the Genoa to sink. 

On this same morning the steamship W. H. Gilbert, laden with a 
cargo of iron ore with the barge 137 in tow, arrived at the foot of 
Lake Huron at an early hour. 

Thereupon the atmosphère at the head of the St. Clair river being 
rather smoky, the steamer and her consort rounded to at the lightship 
in Lake Huron and waited for the atmosphère to clear. Between 3 
and 4 o'clock in the morning it did clear, and other vessels which had 
been outside proceeded down the river, and the Gilbert and her consort 
foUowed them in. The atmosphère continued clear until the Gilbert 
had arrived at a point about abreast of Butler street in Port Huron, 
when it appeared hazy ahead. The Gilbert's speed was then checked 
from one-half speed to slow and her fog whistles sounded. The ves- 
sels proceeded into the fog under slow speed on a course which was 
estimated by compass, by a stem observation of lights on the shore, 
and when the steamer had arrived at a certain point in the river, at 
about which time an alarm signal was heard, which proved to be the 
signal from the Genoa ahead, the wheel was put hard aport, and 
shortly thereafter the Gilbert was backed fuU speed astern and very 
shortly collided with the City of Genoa abreast her pilot house on the 
port bow. 

•For other cases eee same topic à i numbeb in Dec- & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The bell on the Genoa was an ordinary efficient fog bell located on 
the foremast on the after side about 8 feet from the deck of the steam- 
er, and ahead of the bell the texas and pilot house of the Genoa arose 
to a distance of some 5 feet higher than the location of the bell. 

The Genoa came to anchor at a point where the channel was 1,300 
feet in width, near where vessels turn to go on the downward course 
and where the river had a cross-current of some four miles an hour 
in velocity. 

It is urged on behalf of the Gilbert that the bell on the Genoa was 
improperly placed; that an improper lookout was maintained; and 
that, the location of the Genoa being a very dangerous one, it was 
incumbent upon her navigating officers to move to a safer place. 

The bell was sounded in compliance with the rule which provides : 

"(e) Any vessel at anchor, any vessel aground In or near a ctiannel or falr- 
way shall at intei-vals of not more tlian two minutes ring the bell rapidly for 
three to flve seconds." 

Regardless of the location of the bell, the master and mate of the 
Lakeland heard it sounding while they were on the Port Huron side 
of the river and in a direct line of the course afterwards followed by 
the Gilbert. The captain of the tug Fisher heard the bell ringing con- 
tinuously as he proceeded down on the Port Huron side of the river 
close to the shore. Four or five shore witnesses who were variously 
located in Sarnia also heard the bell ringing continuously. The captain 
of the City of Genoa and others of the crew positively testify as to 
the sounding of this bell. From the end of the ferry dock at Sarnia 
was a bell which was rung when the ferry was running; but at this 
time of the morning of this occurrence the ferry was not in opéra- 
tion, and consequently the bell was not rung. During the interval of 
time during which the fog bell was sounded on the Genoa, the captain 
of the Gilbert was busily engaged in trying to mathematically déter- 
mine his position ; the mate was with him in conférence ; the wheels- 
man testified that he was paying no attention to the signais, and the 
lookout on the forecastle deck forward testiiies that he did not hear 
any bell from the Genoa. No one testifies that this bell was not rung. 
While the captain of the Genoa, after coming to anchor, was in his 
room for a portion of the time, nevertheless the mate was on watch 
continuously, and from the testimony it is apparent that a proper look- 
out was maintained. It is évident that the captain of the Genoa knew 
about where his ship was located when he came to anchor, as in swing- 
ing around he saw the light on the dock at Sarnia. It is true that the 
Genoa was located in a dangerous position. There was at least a 
thousand feet of navigable channel between the Genoa and the Amer- 
ican side of the river. The fog was very dense, and prudent naviga- 
tion might well require that under the circumstances in this much 
traveled river in this dense fog that the correct thing to do was to 
come to anchor and sound the precautionary signais as the Genoa 
did. To hâve endeavored to hâve moved to a safer location would 
in my opinion hâve been more hazardous than to hâve remained at 
anchor and sounded the fog bell. Under existing conditions an exact 
location for a safe place to anchor was impossible. The Gilbert was 
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coming down with a tow in a river with a swift current, and when 
the Gilbert and her tow entered the river she was foUowing a number 
of vessels down, and I tliink by the weight of the évidence it is estab- 
lished that when her captain decided to go on down the river he was 
in exercise of prudent seamanship. The situation presented to the 
captain was a difficult one. The obligation was upon him in navigat- 
ing the Gilbert to exercise more than the ordinary diligence and càre 
in navigating his boat. At the time of the collision the Gilbert's speed 
over the land was between six and seven miles an hour. The Gil- 
bert far overran the ordinary place of porting and making the turn 
to starboard and down the channel between the gas buoy and the Sarnia 
dock. The wheelsman had net yet started to port when the collision 
with the Genoa became imminent. The Gilbert chose to navigate 
through this dense fog on a course which was simply calculated by 
guess. With a thousand f cet of clear water she collided with the Genoa 
located not over 300 feet off the Sarnia dock. The lookout was a 
young, inexperienced man, and lam of the opinion that if he had 
properly listened for signais this accident would not hâve happened. 
Every one else in a position to hear heard this fog bell, and I am firmly 
of the opinion that the only reason that it was not heard upon the 
Gilbert was either through the inefficiency or inattention of the look- 
out maintained. The case of inscrutable fault is not presented hère. 
I am unable to fînd that the Genoa was at fault in any way, and I am 
forced to reach the conclusion that the navigation of the Gilbert was 
négligent, both in the manner in wnich her course was shaped across 
the river resulting in the collision and in the manner in which her look- 
out was maintained. 

An entry may be drawn accordingly. 



In re PARMETER'S BSTATE. 

(District Court, D. North Daljota. March 13, 1914.) 

Public Lànds (§ 35*) — Dbbts — Exemptions — Statutes — Consteuction. 

Rev. St. U. S. i 2296 (U. S. Comp. St. 1901, p. 1398), provides that no 
land acquired under the provisions of the chapter shall in any event be- 
come liable to the satisfaction of "any debt" contracted prior to the is- 
suing of the patent therefor. Held, that the debts referred to in such sec- 
tion were those of the patentée, and that the exemption did not run with 
the land and inure to the benefit of the patentee's heirs and assigns, so as 
to render the lapds exempt from exécution for debts of the patentee's 
husband contracted prior to patent on his acquiring the land on her death. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§■ 72-77; 
Dec. Dig. I 35.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Wil- 
liam J. Parmeter. Application by the bankrupt's trustée to review an 
order setting over to the bankrupt, as exempt, certain real property. 
Reversed. 

*For other cases see same topic & S NUMBBa In Dec. & Am. Clgs. 1907 to date, & Rep'r Indexes 
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F. C. Heffron, of Dickinson, N. D., for trustée. 
John Carmody, of Hillsboro, N. D., and T. F. Murtha, of Dickinson, 
N. D., for bankrupt. 

AMIDON, District Judge. This cause comas on to be heard upon 
the certificate of the référée, certifying to the court for review bis 
order made herein, directing the trustée to set over to the bankrupt, 
as exempt, the south half of the northeast quarter, and the south half 
of the northwest quarter of section 20, township 140, range 96. 

The controversy arises out of the foUowing facts: Vina Rasmus- 
sen filed upon the land as a government homestead on the 5th day of 
June, 1907, and was thereafter married to the bankrupt. Thereupon 
she and the bankrupt took up their home upon the land. Thereafter 
the wife made final commutation proof, under the homestead laws, 
and a final certificate was issued to her by the proper officers of the 
Land Department, on December 14, 1912. In March, 1913, the wife 
died, leaving the bankrupt, William J. Parmeter, her sole heir. There 
were no children born of the marriage, and there were no persons liv- 
ing with the bankrupt and dépendent upon him, so as to make him 
the "head of a family," within the homestead law of the state of 
North Dakota. He could not, therefore, claim the property as ex- 
empt as a homestead under the laws of the state. On June 5, 1913, 
the United States duly issued a patent for the land in favor of Vina 
Parmeter, and, under section 2448 of the United States Revised 
Statutes, the title to the land inured to, and became vested in, the 
above bankrupt, as the sole heir of the patentée. On the 26th day 
of June, 1913, the bankrupt filed a voluntary pétition in bankruptcy 
herein. None of the debts scheduled in his list of liabilities were in- 
curred subséquent to the issuance of the patent. He claims the land 
as exempt under section 2296 of the Revised Statutes of the United 
States, which reads as follows : 

"No land acquired under the provisions of tlils chapter shall in any event 
become liable to the satisfaction of any debt contracted prior to tlie issuiug of 
the patent therefor." 

Inasmuch as ail of the bankrupt's debts were incurred prior to the 
issuing of the patent, he claims that he holds the property exempt 
from such debts, by reason of this section. The casé turns upon 
whether the exemption mentioned in the statute is confined to the debts 
of the patentée, to whom the government issues the patent, or runs 
with the land, and inures to the benefit of the patentee's heirs and as- 
signs, so as to be exempt also from their debts contracted before 
the issuance of the patent. The référée held the exemption extended 
to the debts of the bankrupt, as the heir of the patentée. The trustée 
insists that the exemption should be confined to the debts of the pat- 
entée. 

Section 2296 bas not been literally construed by the courts. It has 
been uniformly held that the homestead is liable, at least after final 
proof, for liens voluntarily impressed thereon by the homesteader, 
and subject to sale for the payment of the debt secured by such liens. 
It has been the practice for more than a génération for homestead 
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entrymen to borrow the money with which to make their final proofs, 
and pay the commutation price for the land, and give back a mort- 
gage upon the homestead as security, and such mortgages hâve been 
sustained by the courts, and enforced against the homestead, although 
they were created frequently years before the issuance of the patent. 
In this way an exception has been built up to the gênerai language 
of section 2296, and the words "any debt," contained in the section, 
liave been held to mean gênerai contract debts as to which no spécifie 
lien was voluntarily impressed upon the homestead by the entryman. 
Stark V. Morgan, 73 Kan. 453, 85 Pac. 567, 6 L. R. A. (N. S.) 934, 
9 Ann. Cas. 930; Doran v. Kennedy, 122 Minn. 1, 141 N. W. 851. 

It seems to me clear that the exemption must also be confined to 
the debts of the patentée. After final proof, it has been the uniform 
practice to alienate homesteads the same as if the homesteader had a 
title in fee. Section 2448, by providing that the patent, when issued, 
shall inure to the benefit of the "assignée" of the patentée, clearly 
countenances such conveyance. They hâve been held valid by ail the 
courts, both State and fédéral. Upon the death of the homesteader, 
after final proof, the title passes to his heirs, if the homesteader is 
still the owner of the property. Thèse "heirs" are not confined to the 
wife and children of the homesteader, but extend to remote collatéral 
heirs. The title may go to the brothers and uncles of the deceased, 
if he leaves no nearer kindred. Again, if the homesteader mortgages 
the property, after making final proof and before patent, it will fre- 
quently happen that the title will pass to third parties upon the fore- 
closure of the mortgage before the patent issues. Now, is the land 
exempt, in the hands of thèse remote holders, from their debts in- 
curred prior to the issuance of the patent? It might happen that the 
land would pass to a brother or an uncle of the deceased homesteader 
who is himself the holder of a government homestead, and enjoying 
in his own right the full benefits of the exemption granted by section 
2296; or the homesteader might hâve sold the land to a purchaser of 
independent fortune, in no way needing or entitled to the benefits of 
the statute. Or, again, the land might be held by the purchaser on 
the foreclosure of a mortgage given after final proof. Now, to hold 
that each of thèse classes of persons would hold the land not only 
exempt from the debts of the homesteader, but likewise from his own 
debts, contracted prior to the issuance of the patent, is to carry the 
exemption wholly beyond the purpose of the law. A construction 
which leads to such absurd results must be wrong, and proves that 
we hâve the right meaning of the statute when we confine the ex- 
emption to the debts of the patentée. 

But counsel for bankrupt insists that the property should be exempt 
in the hands of the heirs of the homesteader, when such heirs are 
members of his immédiate family. I find no ground in the statute 
upon which to base such a classification. If the exemption foUows 
the land beyond the patentée of the government, then there is no rule 
prescribed by the statute to détermine how far we shall go in allow- 
ing the exemption. It must therefore be confined to the debts of the 
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patentée or extend to the debts of ail holders prior to the îssuance of 
patent. 

The family of the homesteader will, in the great majority of cases, 
be fully protected in their homestead rights. If the entryman dies 
before making final proof, then his widow or heirs would be entitled, 
under section 2291 of the United States Revised Statutes, to comply 
with the provisions of the homestead law, and receive a patent to the 
land. In such a case they would obtain title, not as heirs of the origi- 
nal entryman, but as purchasers from the government; and the land 
would remain exempt in their hands from ail liability for debts in- 
curred by them, or the original entryman, prior to the issuance of the 
patent. If the "heir" be "the head of a family," the homestead would 
also, as a rule, be exempt under state laws. 

The views which I hâve expressed are sustained in Duell v. Potter, 
SI Neb. 241, 70 N. W. 932. Observations to the contrary contained 
in Gould v. Tucker, 20 S. D. 226, 105 'N. W. 624, and Blair v. Mayer, 
24 S. D. 563, 124 N. W. 721, 140 Am. St. Rep. 797, do not seem to 
me to rest upon a sound construction of section 2296 of the United 
States Revised Statutes. 

It is therefore ordered that the order of the référée be, and the same 
is hereby, reversed, and the application of the bankrupt for an order 
directing the trustée to set ofï the land above described to him, as 
exempt, is denied. 



NATIONAL CLOAK & SUIT CO. v. LONDY & FRIEND, 

(District Court, N. D. Illinois, E. D. Fébruary 6, 1914.) 

No. 30,513. 

Tbade-Mabks and Tbade-Nambs (§ 8*) — Unlawful Compétition — Cobpo- 

EATE NAME. 

Complainant, National Cloak & Suit Company, begaii business in 1888 
and used the word "National" as applied to their mail order cloak and 
suit business, which, by extensive and expensive advertising and fair 
treatment to customers, became well and favorably known throughout 
the United States as applying to garments of complainant's manufacture. 
Défendants, citizens of Illinois and engàged In the retail cloak and suit 
business, began to use the word "National" In 1908 and 1909, advertising 
"National garments," "Made by the National Cloak Manufacturing Com- 
pany," so wording their advertisements as to mislead the public to believe 
that the goods were manufactured by complainant. Held, that the word 
"National," while not distlnctive, had nevertheless acqulred a meaning 
which was the property of complainant, and that it wa? entitled to an in- 
junction restraining défendants' use thereof. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7; Dec. Dig. § 3.*] 

In Equity. Suit by the National Cloak & Suit Company against 
Londy & Friend, to restrain défendants' use of the word "National." 
Writ granted. 

•For other cases see same toplc & i ndmbee in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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' Archibald Cox and Abraham L- Gutman, both of New York City, 
and Frank F. Reed and Edward S. Rogers, both of Chicago, 111., for 
complainant. 
Jesse Lovvenhaupt and Lewis F. Jacobson, both of Chicago, 111., for 

défendants. 

KOHLSAAT, Circuit Judge. The bill herein was filed to restrain 
unfair compétition, among other objects. 

Complainant is a New York corporation. Défendants réside in and 
are citizens of Illinois. The suit involves only the cloak and suit busi- 
ness, and the use of the name "National" in connection therewith. 
Complainant conducts its business in New York City under what is 
known as the mail order system, while défendants are engaged in the 
retail trade at Chicago. 

From 1888 to 1903, the business now being conducted by complain- 
ant was operated by Rosenbaum and Hartman as copartners, who, in 
1889, admitted Solomon G. Rosenbaum, the présent président of the 
Company, into the firm. In 1903 the business was incorporated ; the 
corporation taking over the business, good will, assets, etc. During 
ail the time since 1888 the business had been carried on in association 
with the name "National Cloak," in a women's clothing business. 
The corporation name of "National Cloak & Suit Company" was 
taken at the time of incorporation. It has always kept the word 
"National" to the front. As is customary in the mail order business, 
advertising has been donc in magazines and otherwise, and a vast 
number of catalogues hâve been distributed to persons desiring them, 
whereby a very extensive business has been built up — always in con- 
nection with the word "National." 

From the record it appears that complainant's was practically the 
only business run under that name, so that its manufactures were 
known in connection with the word. Numerous attempts hâve been 
made to use the name in the cloak and suit trade, which complainant 
has headed ofï by représentation, or suit, as in Rosenbaum et al. v. 
Bull et al. (no written opinion), in which a decree was entered in this 
district. There is oral référence in the records to other successful 
suits. 

It appears that from an humble beginning in 1888 the business had 
grown to vast proportions, amounting annually to many million dol- 
lars, and extending throughout the United States. Among other lo- 
calities, that of Chicago and vicinity embraced a constituency of sev- 
eral thousand. So that the National Cloak & Suit Company of com- 
plainant was well known in this community prior to the commence- 
ment of this suit. In 1908 and 1909, défendants began to use the 
name, including the word "National," in connection with the cloak 
business. In 1911 they were doing business under the name "Palm- 
er's" exclusive cloak house, 146 State street, Chicago ; and at another 
location under the name "Macey's." At the former place, on or about 
January 19, 1911, défendants advertised in the Chicago papers, in part 
as follows: 



762 211 FEDERAL REPORTES 

"Extra, Extra, Extra, $50,000 worth of cloaks, sults and dresses purchased 
from the National Cloak Mfg. Co. at less than 50 cents on the dollar. Every 
woman tliroughout the land knows the National garments. No need for us 
to mention character and quality, the name alone suffices." 

This manufacturing business, défendants say, ended in^ 1911. The 
name National Cloak Manufacturing Company does not appear in the 
Chicago city directory for any of the years named, and it appears to 
hâve not had even a local popular récognition as a manufacturing con- 
cern. The statement in the advertisement, therefore, as to the widely 
known character and quality of "National garments" was not fairly 
appHcable to défendants' goods. The names "Palmer" and "Macy," 
it appears, were well-known cloak and suit houses, the former in Chi- 
cago and the latter in New York, which facts seem from the record 
to explain défendants' manner of availing themselves of business con- 
ditions. 

It further appears from the évidence that in January and February, 
1911, défendants advertised cloaks, etc., again, under the name "Na- 
tional garments," "made by the National Cloak Mfg. Co." On pro- 
test being made by complainants, this ceased. In August, 1911, de- 
fendants opened a retail cloak and suit store under the name National 
Cloak Company. A number of persons, being famihar with complain- 
ant's National garments, were deceived by thèse signs. Some were 
aggrieved at the treatment accorded them. It was complainant's policy 
to fill orders promptly and carefully, and on complaint to always re- 
turn the money, relying upon this fair treatment and other consider- 
ate methods for the building up of its business. The record shows in- 
stances in which défendants by their contrary methods worked in jury 
to complainant. Several parties testifîed that they supposed défend- 
ants were a branch house of complainant. 

It seems clear from the testimony that défendants deliberately took 
advantage of complainant's good name, acquired through popular busi- 
ness methods and expensive advertising, to sell their goods. While 
it would not ordinarily seem probable that complainant's mail order 
business would be afïected by local attempts to appropriate its trade, 
it appears from the record that complainant was injured. Défend- 
ants were notified to discontinue the use of the name National Manu- 
facturing Company and other misleading uses of the word National in 
connection with cloaks and suits, and must haye known what com- 
plainant claimed. The word National is not, of itself , very distinctive ; 
but where, as hère, it bas acquired a meaning which is the property 
of complainant, it should be protected. 

The injunction may go as prayed. 
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THE LANGHAM. 

(District Court, N. D. OMo, E. D. January 19, 1914.) 

No. 2525. 

OoiiiSTON (§ 95*) — Steamer and Tow Meeting — Parting of Tow Line. 

A steamer wlth two barges in tow, the second of which, the Plymouth, 
had just been taken up, was turning in St Clair river to head down- 
stream, when the towUne of the Plymouth parted, and she headed across, 
and drifted down upon the steamer Langham, which was then meeting 
and passing the tow part to port, and which backed and went to the east- 
ward until she touched bottom. Held, that the collision was due solely 
to the fault of the Plymouth in fumishing an insufflcient towllne, and also 
elther for not dropping an anchor, or for not having an anchor In a posi- 
tion where it could be used in case of emergency. 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

In Admiralty. Suit for collision by J. Joseph McTigue, owner of 
the barge Plymouth against the steamer Langham, with cross-libel by 
the owner of the Langham. Decree for cross-libelant. 

Dorr E. Warner and L. B. Ware, both of Cleveland, Ohio, for li- 
belant. 
Goulder, Holding & Masten, of Cleveland, Ohio, for respondent. 

DAY, District Judge. This libel and cross-libel involve a collision 
between the steamer Langham, up-bound, and the barge Plymouth, in 
tov/ of the steamer Adiramled, M^hich also had the barge Melbourne 
in tow directly ahead of the Plymouth, in the St. Clair river, abreast 
of Marine City, Mich., at about 3 o'clock on the afternoon of Satur- 
day, August 21, 1909. 

The steamer Langham is a wooden f reighter, 281 feet long, and 48 
feet beam, while the barge Plymouth is a schooner barge, 213 feet long, 
30 feet beam. The navigable channel where the collision occurred is 
about 1,800 feet wide, and on the Canadian side of the channel, below 
Bell river, which is on the American side, is Woodtick Island, which 
is surrounded by a shoal ; this shoal as marked on the chart having a 
depth of f rom one to five feet. 

The Langham was bound up, laden with coal, with the officers and 
crew properly placed. Previous to meeting the Adiramled, the Lang- 
ham passed the boat Essex under one-blast signais, at which time the 
Langham was about in the middle of the river and was going about 
10 miles an hour. 

Wher the baige Plymouth was first seen, the tow was just starting 
to turii around. The Plymouth had been lying at a docTc just below 
the mouth of the Bell river on the American side, and the Adiramled, 
with the Melbourne in tow, had gone down the river, rounded to, and 
corne alongside of the Plymouth, and the Plymouth's towline was then 
passed to the stern of the Melbourne and made fast on the Melbourne. 
The towline was furnished by the Plymouth. The tow then started 
up the river, and started coming around on a port wheel, and the 

•For other cases see same toplc & S numbbe In Dec. à Am. DIgs. 1907 to date, & Rep'r Indexes 
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Adiramled was about opposite the mouth of the Bell river, near tlie 
middle of the channel, and the Langham opposite the Michigan Sait 
Works, about a mile or a mile and a half apart. The Adiramled blew 
a two-blast passing signal. Those in charge of the navigation of the 
Langham hâve testified that an alarm whistle vi'as blown, foUowed by 
a one-bl^st passing whistle, and at the same time that the Langham 
Vfa.s checked. In any event, the one-blast passing signal was accepted 
by the Adiramled, and her captain testifies that this method of passing 
port to port was satisfactory to him. 

While there is some dispute in the testimony, the Adiramled in ail 
probability passed the Langham 150 to 200 feet ofï. The Melbourne 
was f ollowing along af ter the Adiramled ; but the Plymouth did not 
straighten down after the Melbourne, but appeared to be going right 
across the river toward Woodtick Island. 

From the weight of the évidence, at the time the Plymouth was ob- 
served to be adrift on board the Langham, the Langham had passed 
the Adiramled and was close on to the Melbourne. The Langham 
was then backed full speed astern, and at this time the Langham was 
close up to Woodtick Island, touched the bottom, and was stopped, 
and the forward part of the Plymouth struck the port bow of the 
Langham, breaking in several planks and f rames and stanchions. The 
Plymouth then drifted down past the Langham. 

The day was clear, and there was scarcely any wind blowing. The 
St. Clair river has a current of about two miles an hour at the point 
of collision. Until the towline attached to the Plymouth parted, there 
was no danger of collision between thèse various vessels. 

It appears from the record that no undue strain was placed upon 
the towline, and that the Adiramled executed a proper maneuver in 
straightening out herself and her tows preparatory to going down the 
river. After the towline broke, the Plymouth had no means of self- 
propulsion, did not drop any anchor, and in the course of a few min- 
utes drifted downstream athwart of the river. 

The Plymouth did nothing but blow distress signais, which appear 
to hâve been blown at about the time that the Langham passed the 
Adiramled. The record does not satisfactorily show that this towline 
which parted was sufficient; it does not show that it was inspected, 
and the reasonable inference would be that this collision occurred by 
reason of the parting of an insufScient towline. From the time when 
the towline broke, until the time of the collision, a sufficient period of 
time elapsed to enable those in charge of the Plymouth to drop an 
anchor without any danger to any of the crew, had an anchor been 
placed in such a position as to hâve been serviceable. The Plymouth 
had two ancbors forward, one on the port and another on the star- 
board side, each of which weighed not less than 1,200 pounds. They 
were lying on deck inside of the rail. To drop the anchor it was nec- 
essary to lift the anchor clear of the rail and fasten the same to the 
cat-head of the Plymouth by means of a steam windlass, and then drop 
the anchor from the cat-head into the water. It is apparent that the 
anchors were not so placed as to hâve been readily dropped. 

The navigation of the Langham is criticised ; it being urged on be- 
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half of the Plymouth that the Langham should hâve made an effort 
to hâve gone to the stern of the Plymouth, or, in other words, crossed 
between the Melbourne and the Plymouth. In view of the fact that 
the Langham was an up-bound boat, heavily laden, and that the Plym- 
outh had considérable headway, the judgment of the captain of the 
Langham in steering towards Woodtick Island as far as he could, 
until prevented by shoal water, cannot be said to be improper naviga- 
tion. 

The collision was primarily caused by the parting of this towline. 
The évidence introduced on behalf of the Plymouth is not sufficient 
to show that she herself was not responsible for the parting of this 
line. The strain put upon this line by the Adiramled was usual, and 
one that would be expected in the towing of barges on rivers such 
as the St. Clair. As far as the anchors are concerned, either no effort 
was made to drop them, or else they were so placed as to render their 
dropping impossible. In any event, had the anchors been dropped, 
this collision might hâve been averted, and the Plymouth was at fault. 
either for not dropping thèse anchors, or for not having its anchors 
in shape to let them go in a case of emergency. 

I am accordingly of the opinion that this collision was due solely 
to the fault of the Plymouth, and the libel will be dismissed, and a de- 
cree for cross-libelant entered for the full amount of damage it can 
show before a spécial master. 



SMITH et al. v. PUGET SOUND ELECTRIC RT. 

CDistrict Court, W. D. Washington, N. D. March 14, 1914.) 

No. 2155. 

New Triai, (§ 42*) — Geounds — Déception bt Jubob as to Qualifications. 
Where a juror on hls examination testified that he voluntarlly left 
the employ of a eompany under the same management as défendant, that 
he had another position, that he thought it was to hls advantage to take 
the other position, and that everything was entlrely friendly when he 
left the employ, an affidavit, alleging that he was dlscharged for failure 
to properly discharge hls duties and did not resign voluntarlly, but not 
alleging that the employer's dissatisfaction was imparted to hlm, did 
not show such intentional déception on his part as requlred a new trial, 
since unwlllingness Is not, necessarily, imputable to an employé who is 
dlscharged. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ Î4-79; Dec. 
Dig. §' 42.*] 

At Law. Action by Anna E. Smith and husband against the Puget 
Sound Electric Railway. On pétition by défendant for a new trial. 
Pétition denied. 

Edward Judd and O. E. Sauter, both of Seattle, Wash., for plain- 
tiffs. 

James B. Howe and Hugh A. Tait, both of Seattle, Wash., for de- 
fendant. 

*For otber cases see same topic & S kumbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CUSHMAN, District Judge. Défendant pétitions for a new trial, 
among others, upon tlie ground of irregularity in the proceedings of 
the jury, by which it is alleged to hâve been prevented f rom having a 
fair trial. 

The following occurred during the examination of one of the jurors: 

"Q. (Mr. Tait) Mr. Gordon, dld you ever engage In railroadlng in any way 
at ail? A. I was engaged by the Seattle Electric Company as a conductor 
once. 

"Q. How long ago was that? A. Three years ago. 

"Q. How long did you work for the company? A. Three or four nionths. 

"Q. Dld you leave the company's employ voluntarily? A. Yes ; I had an- 
other position. 

"Q. You thought it was for your advantage to take the other position, 
which was a better position than that which you had as a conductor? A. 
Yes, sir. 

"Q. So that when you left the employ everythlng was entirely friendly? 
A. Yes. 

"Q. Are you conscious of any unfriendly feeling towards the company now? 
A. No. 

"Q. And you bave no unfriendly feelings towards the Puget Sound Electric 
Railway? A. Ko, sir." 

In an affidavit by the superintendent of transportation of the Seattle 
Electric Company, filed in support of the pétition for a new trial, it 
is averred: 

"That on the 17th day of May, 1909, P. C. Gordon was employed by said 
the Seattle Electric Company as a conductor upon its said street railway Unes, 
and worked for said company as such conductor until the 3d day of June, 
1909, on which last-mentioned day affiant discharged said P. C. Gordon as such 
conductor and from the employ of said couipany, for failure to properly dis- 
charge bis dutles; and that said Gordon did not voluntarily resigu from the 
employ of said company, but was discharged therefrom by affiant, for the rea- 
son aforesaid." 

Plaintiffs cite the following authorities: State v. Underwood, 35 
Wash. 558, at 573, 11 Pac. 863 ; State of Wash. v. Antonio Moretti, 
66 Wash. 537, 120 Pac. 102. 

Défendant cites the following cases : Heasley v. Nichols, 38 Wash. 
485, 80 Pac. 769; Gibney v. St. Louis T. Co., 204 Mo. 704, 103 S. W. 
43-^7; Johnson v. Tyler, 1 Ind. App. 387, 27 N. E. 643; State v. 
Lauth, 46 Or. 342, 80 Pac. 660-663, 114 Am. St. Rep. 873; Hyman v. 
Eames (C. C.) 41 Fed. 676; Fealy v. Bull, 11 App. Div. 468, 42 N. Y. 
Supp. 569; McGarrv v. City of Buffalo, 24 N. Y. Supp. 16;^ Pearcy 
V. Michigan M. L. Ins. Co., 111 Ind. 59, 12 N. E. 98, 60 Am. Rep. 
673; Texas, etc., Ry. Co. v. Elliott, 22 Tex. Civ. App. 31, 54 S. W. 
410; State v. Morgan, 23 Utah, 212, 64 Pac. 356; State v. Thompson, 
24 Utah, 314, 67 Pac. 789; Tarpey v. Madsen, 26 Utah, 294, 73 Pac. 
411. 

The Stone & Webster Management Association opérâtes both the 
défendant corporation and the Seattle Electric Company, which fact 
is generally known throughout this district. A juror prejudiced against 
one of thèse corporations might, not unreasonably, be expected to be 

1 Reported in full in the New York Supplément ; reported as a m>}morandum 
décision wlthout opinion In 70 Hun, 597. 
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prejudiced against the other, by reason of the common management. 
That ihis was realized upon the trial is not only shown by the examina- 
tion of the juror by defendant's counsel, but by the fact that the exam- 
ination was had without objection upon complainant's part. 

The question remains whether intentional déception on the part of 
the juror, in the answers given by him, is clearly shown. The ques- 
tions asked the juror were of a leading nature. When asked if he 
left the company's employ voluntarily, he said, "Yes," and volunteered, 
"I had another position." When asked if he thought it was to his 
advantage to take the position — assumed by the questioner to be a 
better one — ^the juror answered, "Yes." 

Does the discharge of an employé plainly imply unwillingness. or 
dissatisfaction upon his part? When an employé is hired, it is volun- 
tarily done on the part of both the employer and employed. When he 
is discharged, unwillingness is not, necessarily, to be imputed to him, 
any more than it would be imputed to the employer if an employé of 
his own initiative quits work. Dissatisfaction upon an employer's part 
is not implied from the discharge of an employé. Gwynn v. Hitch- 
ner, 67 N. J. Law, 654, 52 Atl. 997, 998. No reason appears why a 
différent rule should obtain for the employé, especially where it ap- 
pears he had another, or better position. 

While it appears by the superintendent's affidavit that the discharge 
was because of dissatisfaction on the part of the employer, it does not 
appear that this fact was imparted to the employé; nor that the dis- 
charge was of such an instant and peremptory character as to prevent 
the juror from fairly saying that he quit the employ voluntarily. 

In the cases cited by défendant, the misrepresentations, held to 
constitute misconduct, were of a certain and definite character, and not 
so largely conclusions as those alleged upon the présent showing. 

While giving f ull considération to the other grounds of the pétition, 
it is not deemed necessary to discuss thera. 

The pétition for a new trial is denied. 



In re NADEL. 

(District Court, E. D. New York. March 16, 1914.) 

BANKRtrpTCY (§ 408*) — DisoHABGE— Spécifications — Concealment of Assets. . 
Where a bankrupt, prier to bankruptcy, transférred liis property to an 
assignée for the beneflt of creditors, and. an application for discharge was 
resisted on the ground that he had concealed part of his goods from his 
trustée in that a van load had been removed from a house near his store 
and sold by an auctioneer, and that he had made a faise statement on 
which he had obtained crédit, but the évidence did not connect the re- 
moved goods with the bankrupt, he was not entitled to resist the spécifica- 
tions with référence to his having obtained crédit on the false statement, 
on the ground that, if any goods had been removed, they were removed 
by his assignée for the benefit of creditors, and that sucli goods if added 
to the admitted assets would show that the statement made by him was 
not materially false. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 759, 
762, 763 ; Dec. Dig. § 408.*] 

•For other cases see same toplc & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. In the matter of bankruptcy proceedings of Louis 
Nadel. On application for a bankrupt's discharge. Denied. 

Lesser Bros., of New York City, for objecting creditors. 
Walter T. Kohn, of New York City, for objecting creditor. 
Robert P. Levis, of New York City, for bankrupt. 

CHATFIELD, District Judge. Upon application for discharge, a 
spécial commissioner has reported that the spécifications as to conceal- 
ment of a large stock of goods bave not been sustained. The only 
definite charge of spécifie concealment was as to the removal of a 
van full of goods on May 29, 1911, from a house on Seaside avenue, 
near the store of the bankrupt at Far Rockaway, L. I., to New York, 
and their sale there by an auctioneer. The removal of this van load 
of goods and the sale was shown, but the spécial commissioner held 
that the évidence did not satisfactorily connect thèse goods with the 
stock of the bankrupt nor with the bankrupt himself. The spécial 
commissioner, however, also reported that other spécifications charg- 
ing the bankrupt with having made a f aise statement upon which crédit 
was given were sustained. 

Upon the argument of the motion to confirm the commissioner's 
report an unusual situation was presented. The bankrupt pointed 
out from the testimony and the record that his property had been 
turned over in May, 1911, to an assignée for the benefit of creditors, 
who was in possession at the time the pétition in bankruptcy was filed. 
He suggests if a van load of goods worth several thousand dollars 
was removed from the bankrupt's place of business after the assignée 
was in possession, or from any locality in the neighborhood to which 
they had previously been taken from the bankrupt's place of business, 
that the trustée in bankruptcy should call upon the assignée to ac- 
count therefor and that the bankrupt was not responsible for thèse 
goods. 

In this respect the bankrupt allèges that the finding of the spécial 
commissioner on the question of concealment is correct, and yet he 
seeks to make use of the testimony presented, which indicates that 
goods which should be in the hands of the trustée in bankruptcy had 
previously been in the bankrupt's possession and presumptively had 
been turned over by him to his assignée. 

The bankrupt then allèges that the spécial commisioner is incorrect 
in his second finding for the reason that, if a large stock of goods 
was in the bankrupt's possession and has been accounted for, the state- 
ment furnished to the creditors and upon which crédit was given was 
not false merely because the goods turned over were much less in 
value than the figures shown in the statement. In re Amer. Knit 
Goods Mfg. Co., 173 Fed. 480, 97 C. C. A. 486; In re Lesser, 114 
Fed. 83, 52 C. C. A. 31. 

It is urged that thèse facts, when taken into considération in con- 
nection with the inability to read or write and to keep books on the 
part of the bankrupt, show that the spécial commissioner was not jus- 
tified in sustaining the spécifications as to the financial statement. 

It was apparent that the creditors and the trustée in bankruptcy 
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sliould hâve sought to discover the thousands of dollars of assets 
which both they and the bankrupt seem to imply had disappeared or 
had been removed and secreted by somebody, and opportunity has 
been given therefor. The argument of the motion resulted in a pro- 
test from the assignée for the benefit of creditors to the effect that 
there was not the sHghtest basis for charging him with responsibiHty 
for, or with having made any disposition of, assets from the bankrupt 
estate. The creditors and the trustée did not follow the court's sug- 
gestion nor undertake to initiate further proceedings to discover as- 
sets, but merely submitted the matter to the court as it stood. The 
bankrupt, while relying upon the intimation that assets had been in 
existence, in order to reheve himself from the charge of falsehood, 
nevertheless disavowed any knowledge of those assets and repudiated 
any intention of charging- the assignée with making way therewith, . 

This leaves the bankrupt in a position where he shows nothing 
which would indicate that the finding of the spécial commissioner was 
not correct in so far as it went. The discharge therefore should be 
denied. 

The other finding of the commissioner, that the goods removed and 
sold are not shown to hâve come from the bankrupt's property, can- 
not be disturbed upon the considération of the application for dis- 
charge, and, unless the creditors or the trustée see fit to proceed fur- 
ther in endeavoring to locate any property of this estate and to show 
that it was concealed by the bankrupt, they must remain content with 
the situation as it stands. 

Upon the record the bankrupt was guilty of obtaining crédit on a 
false statement unless he has assets which he has concealed from his 
creditors. If he has assets which he has concealed from his creditors, 
his discharge should be denied and the trustée should endeavor to se- 
cure those assets. The inference that the property alleged to hâve 
been concealed came from the bankrupt's estate is strong, and it would 
seem that the trustée and the assignée for the benefit of creditors 
should hâve followed up the assets unless they wished to take the re- 
sponsibiHty of concluding that such a proceeding would be profitless. 
But the creditors and trustée hâve done nothing except state to the 
court by letter their readiness to do anything properly indicated. The 
mère opposition to an application for discharge, without any applica- 
tion to the référée or court, or without the bringing of any suit or 
proceeding to get açsets into the estate, will not transfer from the 
trustée to the référée or the court the duty of protecting the creditors' 
rights by the initiation of any steps which may be required. 

Discharge denied. 
211 F.— 49 
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UNITED STATES v. CHICAGO, K. I. & P. ET. CO. 

(District Court, N. D. Illinois, E. D. November 28, 1913.) 

No, 10,589. 

Oabbiebs (I 37*) — Tbanspoetation or Animals— 28-Houe Law — Wili.etjllt 

AND KNOWINGLT. 

Défendant, an initial carrier of c'attle, delivered cars to the Illinois Cen- 
tral Rallroad Company, its next Connecting carrier, when 9 hours of the 
28-hour confinement perlod remained (Act June 29, 1906, c. 3594, 34 Stat. 
607 [V. S. Comp. St. Supp. 1911, p. 1341]) ; but this Company refused to 
accept the cattle because.it could not reach its nearest feedlng point un- 
der 9 hours, and that, as the time would be nearly up when the cars would 
reach its next Connecting carrier, the shipment would be refused by such 
carrier. Défendant refused to receive a redelivery of the cars, but after 
the expiration of the perlod hauled the stock to its yards, where the stock 
was unloaded. Held, that such facts did not show that défendant "will- 
fully and knowingly" conflned the cattle for a period longer than that au- 
thorized and did not render it liable to a penalty. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 95, 927; Dec. 
Dig. i 37.*] 

Action by the United States against the Chicago, Rock Island & 
Pacific Railway Company to recover penalties for violation of the 28- 
hour law. Judgment for défendant. 

The facts agreed to are as f ollows : 

On November 22, 1910, at 3 :30 p. m., défendant railway Company received 
flve cars of cattle at Selma, lowa, billed to Philadelphia routed over its Unes 
to Chicago ; thence over the Illinois Central Rallroad to Kankakee, 111. ; 
thence via the Big Pour and Connecting Unes to destination. Releases au- 
thorizing confinement of cattle for 36 hours were duly executed. The défend- 
ant brought the cars to Chicago, delivered them to the Illinois Central Rall- 
road at 6 :30 p. m. November 23, 1910, at Burnside, the interchange point for 
delivery of cars to such Connecting carrier, the cars being placed on inter- 
change traek, waybills delivered to the représentative of the Connecting car- 
rier, the cars removed by the latter to its own yards. At 7 :30 p. m., and 
again at 8 :30 p. m., Nov'èmber 23, 1910, a représentative of the Connecting car- 
rier telephoned to the Blue Island yard of the défendant that the former would 
not accept the stock. The defendant's yardmaster promised to let the Connect- 
ing rallroad know what to do about the matter ; and at 10:30 p. m. an em- 
ployé of the défendant advised the Connecting carrier of the former's refusai 
"to accept the cars back." At 11 :30 p. m. November 23, 1910, the cars were 
placed back on the interchange track by the Illinois Central Rallroad Com- 
pany, and the waybills had been placed in a box at Burnside used jointly by 
the Illinois Central Rallroad Company and the défendant for that purpose. 
The reason given by the Illinois Central Rallroad was that they did not hâve 
time to reach their nearest feeding point under 9 hours ; that their train No. 
75, for Kankakee, being the connection with the Big Four, lef t at 6 :30 p. m., 
and the cars did not arrive in time to make this train ; that their next train 
left at 11 p. m., and this would not reach Kankakee untll the time limit was 
nearly up ; and that "the shipment would be refused by the Big Four on that 
account." 

The défendant malntains no switching service on its South Chicago branch 
during the night, and the cars were permitted to stand on the interehange 
track just as they were placed by the Illinois Central until 9 :35 a. m. Novem- 
ber 24, 1910. The défendant, at 9 :35 November 24, 1910, sent a switch englue 
to Burnside, and had the cars hauled to its stockyards at Burr Oak, where 
the stock was unloaded at 10 :30 a. m. November 24, 1910. 

•For other casea see eame topio & § numbek In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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J. H. Wilkerson, U. S. Atty., of Chicago, 111. 
M. L. Bell, of Chicago, 111., for défendant. 

GEIGER, District Judge (after stating the facts as above). The 
question in the case is whether the défendant has violated the "28- 
Hour Law" (Act June 29, 1906), which penalizes carriers for confining 
cattle in cars for a longer period than the prescribed period of 28, 
or a stipulated period (as in the présent case) of 36 hours. It will be 
noted that, 9 hours before the expiration of such time, it delivered 
the cars to the Connecting carrier, which received them — apparently in 
fulfillment of its obligation to continue the transit. Although its ob- 
ligation had attached, such Connecting carrier seems to hâve renounced 
it because the 9 hours remaining, although sufficient for performance 
of its obligation to transport the cars, would be so nearly consumed 
that the next succeeding carrier would refuse to accept them. Why 
it would refuse does not appear, but perhaps because of the inability 
of such next succeeding carrier, in view of the time and place of de- 
livery, to comply with the statute. 

Now it may be assumed that, in transportation through a connec- 
tion of carriers, each carrier must observe the statute. That is, no 
carrier who contributes "knowingly and willfully" to the acts which 
constitute a violation of the statute can escape the penalty because 
another also participated therein or contributed thereto. But it can- 
not be true that the carrier, who, having discharged its obligation in 
the transportation without a violation of the statute, stands, after de- 
livery to a Connecting carrier, as a sort of absolute guarantor of the 
latter's compHance with the statute. The défendant herein surren- 
dered to the Illinois Central Railroad, rightfully, and in discharge of 
its obligation as a carrier, the possession of the cars. Therefore, in 
so far as the duty of compliance with the statute rests upon such pos- 
session under an obligation to transport, the défendant had freed it- 
self, rightfully (if not absolutely, certainly provisionally), from the 
capacity, and hence the necessity, on its part, further to discharge the 
statutory obligation. When, how, or by force of what circumstance, 
disclosed in the record before us, was it reinstated, as it were, to the 
obligation of the statute? Certainly, the notification by the Connecting 
carrier, after it had, according to customary method of interchange, 
fully accepted the cars, and removed them to its own yards, that it 
would not accept them, did not compel the défendant at once to sub- 
mit to reassumption of full responsibility for their further transit and 
the discharge of the statutory duty. It refused, properly, to submit 
to the Connecting carrier's attitude, based as it was wholly upon a 
prophecy, or conjecture that a further Connecting carrier might or 
would, nine hours later, décline to accept the cars. Now in this situa- 
tion, and, so far as the record shows, without the actual knowledge 
of the défendant, the • Connecting carrier again placed the cars upon 
the defendant's interchange track, where they remained until the stat- 
utory period had expired. In my judgment the facts fall very short 
of showing a retaking of the cars with such full knowledge as to jus- 
tify the finding that it "willfully and knowingly" failed to obey the 
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statute. The contention advanced by the government, that the de- 
fendant, through the refusai and acts of the Connecting carrier, was 
reinstated, constructively, in the possession of the cars, it seems to me, 
négatives, rather than supports, the claim of willfuUy or knowingly 
failing to discharge the statutory obligation. 
Judgment for the défendant. 



Ex parte KWAN SO. 
(District Court, N. D. California, First Division. Febniary 3, 1913.) 

No. 15,359, 

1. Aliens (§ 44*) — Immigeation Authoeities — Heakinq — Inspbctobs — Dis- 

qualification. 

An immigration inspecter was not disqualifled to hear a déportation 
proceeding against relater, an allen, charged wlth being found In a house 
of prostitution, because he partlclpated in a so-called raid of the house 
in whlch petltioner was found, and had such Personal knowledge of the 
facts as was so acqulred. 

[Ed. Note.— For other cases, see AUens, Cent. Dig. §§ 102-104; Dec. 
Dig. § 44.*] 

2. Aliens (i 54*) — Depobtation — Heakinq — Record. 

Where, in proceedlngs to déport relater for being found in a house ef 
prostitution af ter entering the United States, it was conceded that she 
was found In a raid en a house that was reputed to be a rendezvous for 
harlots, she was not prejudlced by the failure of the inspector, who par- 
tlclpated in the raid, to make a formai record statement of the matters 
withln his own knowledge, by whlch he was Influenced in directlng dé- 
portation. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 112; Dec. Dig. § 
54.*] 

Habeas corpus on pétition of Kwan So. On demurrer to pétition. 
Sustained. 

George A. McGowan, of San Francisco, Cal., for petitioner. 
John L. McNab, U. S. Dist. Atty., of San Francisco, Cal., for re- 
spondent. 

DIETRICH, District Judge. The time is not opportune for a re- 
view of the. pertinent judicial décisions, nor would any useful purpose 
be subserved thereby. The principles of law are pretty well settled, 
and the question is largely one of the application of such principles 
to the particular facts of the case. 

As I understand her contention, the petitioner relies mainly upon 
two propositions : (1) That the inspector, before whom the hearing 
was had, was biased; and (2) that he based his judgment upon facts 
which were not made of record in a formai way. 

[1] Under the first head it is urged, not that the inspector had any 
feeling of ill will or was in any wise prejudiced against the petitioner 
personally, but only that, upon information acquired f rom sources out- 

•For other cases see saine topic & i nvmbsb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexe» 
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side the record, he had received a strong impression against the peti- 
tioner before she had an opportunity to make her défense. Concrete- 
ly stated, the fact seems to be that he himself participated in the so- 
called raid of the house in which the petitioner was found, and which 
it is claimed by the government was a house of ill famé ; and of course 
he had such knowledge as was thus acquired. While it is somewhat 
difficult for the mind, accustomed to the contemplation only of inves- 
tigations conducted strictly in accordance with the time-honored rules 
of judicial procédure, to adjust itself to the informai and sometimes 
ex parte methods of administrative officers, I do not think that, under 
the law as the same has been interpreted by the Suprême Court, the 
inspecter hère was disqualified. Indeed, sometimes, in our court pro- 
cédure, judicial officers act upon facts within their own knowledge and 
do not resort to formai proofs in the nature of sworn testimony: 
Grand juries may return indictments upon information which they 
themselves acquire at first hand ; and notably, in a certaifi class of con- 
tempt proceedings, judges convict upon facts which they themselves 
hâve observed. 

[2] As to the second point, while the practice referred to is not 
to be commended, I am satisfied that the petitioner was not prejudiced 
by reason of the failure of the inspector to make a formai, record 
statement of the matters within his knowledge and by which he was 
influenced. Upon inquiry f rom petitioner's counsel, he f rankly indicat- 
ed the facts and conditions which in his mind tended to make a prima 
facie case, and the petitioner was in that way fully advised of what 
she had to meet. In so far as appears, he had no disposition to dé- 
cline to submit to interrogation or cross-examination, and I am unable 
to see how the petitioner would hâve been any better ofï if he had 
prepared and filed as a part of the record' an affidavit formally setting 
forth the same matters which he stated orally in the présence of the 
petitioner and her counsel. Moreover, I am satisfied that the eviden- 
tiary facts are such as to make a case upon which, in the most favor- 
able view to the petitioner, reasonable men might differ. She admits 
that she was présent in this house, and the record makes it clear that, 
in some quarters at least, it had the réputation of being a rendezvous 
for harlots. It is true the petitioner makes the further défense that 
her présence was entirely innocent, but, ta say the least, her explana- 
tion is not conclusive, and the issue is one upon which reasonable men 
might very well differ. 

The demurrer will therefore be sustained. 
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GREEN V. DELA W ARE, L. & W. R. CO. 
(District Court, D. New Jersey. March 10, 1914.) 

1. Pleading (§ 316*) — Bill of Paktictjlabs — Authority to Oedeb. 

A fédéral court bas jurisdiction to order a bill of particulars when neces- 
sary to clarlfy issues, regardless of statute, or wliether the action Is 
founded on contract or tort. 

[Ed. Note. — For otber cases, see Pleading, Cent. Dlg. § 951 ; Dec. Dlg. § 
316.*] 

2. Pleading (§ 313*) — Bill of Paeticulabs — Evidence. 

A bill of particulars being applicable only to the pleadlngs, an applica- 
tion for sucb a bill, in the absence of statute provlding otherwise, will not 
be allowed where Its purpose is to secure évidence. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. § 949 ; Dec. Dig. § 
313.*] 

3. Pleading (§ 313*) — Evidence — Examination Bkfoke Teial — Inieeroga- 

TOEIES. 

Evidence may not be obtained before trial in an action at l&w by an ap- 
plication for a bill of particulars as to particular matters which are in 
fact mère Interrogatories under Eev. St. § 861 (U. S. Comp. St. 1901, p. 
661), provlding that the mode of proof in the trial of actions at law shall 
be by oral testlmony and the examination of witnesses in open court. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 949 ; Dec. Dlg. § 
313.*] 

4. Pleading (§ 313*) — Bill of Paeticulabs — Extent of Injuet. 

An application for a bill of particulars asking plaintiff to state the na- 
ture, extent, and probable duration of her injuries, and her présent physi- 
cal condition as afCected by sucli injuries, would not be granted, since such 
Information might be obtained by an order for plaintifC's physical exam- 
ination. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 949 ; Dec. Dig. § 
313.*] 

At Law. Action by Lillian M. Green against the Delaware, Lacka- 
wanna & Western Railroad Company. On motion to relieve plaintiflf 
from filing a bill of particulars. Granted. 

Wicoff & Lanning, of Trenton, N. J., for plaintiff. 
Frédéric B. Scott, of New York City, for défendant. 

RELLSTAB, District Judge. The action is founded on négligence. 
The plaintiflf having filed her déclaration, the défendant demanded a 
bill of particulars, specifying 19 différent matters in regard to which 
additional information was desired. The plaintiflf thereupon moved to 
be relieved from answering such demand. At the argument, 6 of thèse 
spécifications were withdrawn. The remaining 13 are as follows: 

"(1) What was the date of your alleged injury?" 

"(4) When you boarded the defendant's train, what did the plaintiffl do?" 

"(8) State particularly just how you were injured. 

"(9) Was the sole cause of the plalntifi's injury the négligent and unskillful 
movement of the defendant's train, and, if not, what were the other causes 
of the plaintifC's injury? 

j — _^ . 

•For other cases see eame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe.s 
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"(10) DId you strike or hit yourself against a suit case or any other object 
upon the floor of the coach or car In which you were Injured, and, if it was 
not a suit case, what was it you lilt or struclc? 

"(11) Where was tliis object against wliich you struck or hit yourself at the 
tlme you entered the defendant's car in which you were injured?" 

"(13) In what way or manner dld the défendant negligently operate its said 
train? 

"(14) State the nature, estent, and probable duratlon of your Injuries. 

"(15) State how the same has aflfected your eamlng capaclty. 

"(16) State what sum or sums of money you hâve lost by reason of said 
accident 

"(17) State what you hâve done to allevlate and effect a cure of your said In- 
jury. 

"(18) State what sums of money you hâve spent or contracted to spend on 
acoount of said injury. 

"(19) State your présent physical condition as affected by said injury." 

The plaintiff contends : First, that no bill of particulars is demanda- 
ble in an action of tort; and, second, that the défendant is seeking 
évidence in advance of the trial, under the guise of a bill of particu- 
lars, and that its spécifications, in reality, are interrogatories, which are 
not allowable in the fédéral courts. 

[1] The first contention is not tenable. The purpose of the bill of 
particulars is to aid the opposite party to interpose the proper answer 
and prépare for trial, by giving him more spécifie information of the 
nature of the cause of action or défense than is often afforded by 
the permissible generality of the pleadings. The power of the court 
to order such clarification is incident to its gênerai authority in the 
administration of justice, regardless of statute, or whether the action 
be founded on contract or tort. 31 Cyc. 567-576; Watkins v. Cope 
(N. J.) 86 Atl. 545 ; Buckeye Powder Co. v. E. I. Du Pont De Ne- 
mours Powder Co. (D. C.) 196 Fed. 514, 522; Wilson v. New Eng- 
land Navigation Co. (D. C.) 197 Fed. 88, 94. If the pleading is ob- 
jectionable solely in respect to the generality of its terms, relief can 
be had only through a bill of particulars. 

[2,3] As to the second contention: As the bill of particulars is 
applicable only to the pleadings, it follows, in the absence of a statute 
providing otherwise, that it may not be used to secure évidence. An 
examination of the specified matters to which the demand for partic- 
ulars relates shows that in the main they seek light in regard, not to 
the cause of action stated, but to matters of évidence, and that in 
reality they are interrogatories. Such means of securing évidence in 
advance of the trial is not permitted in the fédéral courts. R. S. § 
861 (U. S. Comp. St. 1901, p. 661); Hanks Dental Association v. In- 
ternational Tooth Crown Co., 194 U. S. 303, 24 Sup. Ct. 700, 48 L. 
Ed. 989; Smith v. International Mercantile Co. (C. C.) 154 Fed. 786. 

Of the spécifications of the defendant's demand. Nos. 1, 8, 14, 
and 15 seek information concerning matters which, considered in 
the abstract, might be obtained through a bill of particulars; but, 
as the déclaration is sufficiently explicit to give ail the aid the de- 
fendant is entitled to in that regard, no additional particulars are de- 
mandable. The remaining spécifications call for évidence only; and, 
as stated, that cannot be obtained through a bill of particulars. 
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[4] The information sought through Nos. 14 and 19, though in the 
nature of évidence, may be had by obtaining an order for the physical 
examination of the plaintiff. Camden & Suburban Ry. Co. v. Stetson, 
177 U. S. 172, 20 Sup. Ct. 617, 44 L. Ed. 721. 

The plaintiff's motion is granted. 



BOGERT et al. v. SOUTHERN PACIFIC CO. 

(District Couit, E. D. New York. Marcli 3, 1914.) 

Hquity (§ 363*) — Indispensable Parties — Pailuee to Join — Motion to Dis- 
miss — Time Foe Heaeino. 

Rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) abolishes demurrers and 
pleas and provides that every défense in point of law arising on the face 
of thie bill, wlietlier for misjoinder, nonjoinder, or Insuffleiency of fact to 
constitute a valid cause of action in equity, sliall be raised by a motion to 
dismlss or in the answer, and may be disposed of before final hearing, 
and that if the défendant move to dismiss the motion may be set dovvn 
for hearing on flve days' notice, and if It be denied answer shall be flled 
withln flve days or a decree pro confesso entered. Held, that where a mo- 
tion to dismiss is made for a defect in the pleadings, and a hearing is had 
in advance of the trial, the motion must be considered on the complaint 
alone; and hence, where défendant answered, alleging nonjoinder of an 
indispensable party, and it was necessary to invoke the record in another 
case to show the necesslty for jolnlng such party, a motion to dismiss 
would not be heard in advance of the trial, but would be heard and de- 
termined before the taklng of testimony on the main issue. 

[Ed. Note.-— For other cases, see Equity, Cent. Dig. §§ 762-766, 768 ; Dec. 
Dlg. i 363.*] 

In Equity. Suit by Henry L. Bogert and others, as executors of 
the will of Walter B. Lawrence, deceased, suing on behalf of them- 
selves and other stockholders of the Houston & Texas Central Rail- 
way Company similarly situated who may corne in and contribute to 
the expenses of the suit, against the Southern Pacific Company. On 
motion to dismiss. Denied. 

"Dittenhoefer, Gerber & James, of New York City (A. J. Ditten- 
hoefer, H. Snowden Marshall, David Gerber, Russell H. Landale, and 
Dudley F. Phelps, ail of New York City, of counsel), for plaintiffs. 

Arthur H. Van Brunt and Henry V. Poor, both of New York City, 
for défendant. 

CHATFIELD, District Judge. This action has been removed by 
défendant from the Suprême Court of New York and an answer has 
been filed in this court. The complaint has been drawn to meet the 
questions raised in a previous action in which dismissal resulted from 
inability to serve or bring in an indispensable party. Lawrence v. 
Southern Pac. Co. et al. (C. C.) 180 Fed. 822. 

Demurrers having been abolished, the défendant has pleaded the al- 
leged lack of the same party upon the claim that the cause of action 
has not been changed and that the indispensable party is still absent. 

Rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) provides: 

•For other casea see same topic & § ndmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Demurrers and pleas are abolished. Bvery défense In point of law arising 
upon the face of the bill, whether for mlsjoinder, nonjolnder, or insufRciency 
of fact to constitute a valld cause of action in equity, wMch might hereto- 
fore hâve been made by demurrer or plea, shall be made by motion to dismiss 
or in the answer ; and every such point of law going to the whole or a ma- 
terlal part of the cause or causes of action stated in the blU may be called 
up and dlsposed of before final hearing at the discrétion of the court. Every 
défense heretofore présentable by plea in bar or abatement shall be made in 
the answer and may be separately heard and disposed of before the trial of 
the principal case in the discrétion of the court. If the défendant move to 
dismiss the bill or any part thereof, the motion may be set down for hearing 
by either party upon flve days' notice, and, if it be denied, answer shall be 
filed within flve days thereaf ter or a decree pro confesso entered." 

The défendant has now moved to dismiss and for judgment on the 
merits upon the pleadings because of the alleged defect of parties as 
shown by the défense interposed as above, and has asked for disposi- 
tion thereof before trial of the "principal case." 

The plaintiff claims that under rule 29 such motion should be "made 
by motion to dismiss," or if that is not made and answer be interposed 
(as has been done) that the right to make a motion to dismiss has been 
waived. 

The plaintiff asserts that the last clause of the rule relates back to a 
motion upon the complaint alone and is not the équivalent of a hearing 
on the "plea in bar." 

It is apparent that if the facts are sufficiently shown by the plead- 
ings, and if both parties agrée, a hearing can be had upon a motion 
made upon the pleadings in advance of trial as well as if trial were call- 
ed and the plea were considered upon the record at the outset of the 
trial or before the taking of testimony. 

On the other hand, if testimony is needed or offered by either party 
upon the plea, then a "hearing" is necessarily held ipso facto whether 
on the motion or at the trial. As the case is brought in equity and will 
be heard in open court without any jury, the only différences will 
be in the matter of convenience and in the possibility of disposing of 
the whole issue upon the plea as interposed. 

The motion to dismiss the bill, if denied, would require a hearing of 
the other défenses rather than a direction to answer over as provided 
for in the rule. 

The défendant has also raised the défense of lâches and as to this 
dépends upon the record of the pleadings as to elapsed time, previous 
litigations, and the charge that the plaintiff, in bringing a représentative 
action upon alleged causes of action which were open to the plaintiffs 
in the prior actions (of which the plaintiff had knowledge), is burden- 
ed with the delay or estoppel resulting from their wrong choice of 
remedy. 

Unless this motion be treated as a hearing and opportunity be given 
to both sides to make a record, it is apparent that the motion must be 
based upon the complaint alone. 

The défendant cannot prove facts by allégations in his answer and 
by moving thereon as if they were admitted or stated in the complaint. 
In other words, such a motion must be judged solely by the plaintiff's 
pleading. 
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In the présent instance the case is on the calendar, and the défend- 
ant invokes the record of the other cases above ref erred to in such a 
way that they must be treated as proofs if the plea is to be determined 
in advance of hearing upon the merits. 

The motion to dismiss will therefore be denied, but upon the call 
of the case the plea will be heard upon such record as may be offered 
before the taking of testimony in support of the main issue. 



In re MITCHEI^L & CO. 

Ex parte McGOVBRN. 

(District Court, S. D. New York. March 11, 1914.) 

1. Bankbuptcy (§ 15*) — Partneeship — Adjudication — Jurisdxction. 

Under Bankr. Act July 1, 1898, c. 541, § 2, subd. 1, 30 Stat. 545 (U. S. 
Comp. St. 1901, p. 3420), giving the bankruptcy court jurisdiction to ad- 
iudge persons bankrupt who hâve had their principal place 6f business, 
reslded, or had their domicile withln their respective territorial jurlsdic- 
tions for the preceding six months, or the greater portion thereof, and 
section 5c, providlng that the court which has jurisdiction of one of the 
partners may hâve jurisdiction of ail the partners and of the administra- 
tion of the partnership and individual property, where the court had 
jurisdiction over ail the partners of an alleged bankrupt flrm, it had juris- 
diction of the flrm, though it had been organlzed less than three months. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 21; Dec. 
Dlg. § 15.*] 

2. Bankruptcy (§ 90*) — Jurisdiction — Partneeship — ^Issues. 

In bankruptcy proceedings against a partnership, the court has no con- 
cern with any fraud through which a partner has been induced to enter 
the flrm. 

[Ed. Note. — ^Por other cases, see Bankruptcy, Cent. Dig. § 124; Dec. 
Dig. § 90.*] 

3. Bankruptcy (§ 100*) — Adjudication — Application to Reopen. 

Where, in bankruptcy proceedings against a firm, petitloner, one of 
the partners, knevv ot the proceedings and selected an attorney in fact 
against that event, who appeared formally and flled an answer and later, 
on receiving notice of hearing before the master, deliberately chose to 
abandon the case, and the attorney at law who acted for the attorney in 
fact informed the attorney for the petitioning creditors that he did not 
intend to appear and that the default should stand, petltioner was not 
entitled to hâve the adjudication reopened on the ground that it was en- 
tered by default or hls excusable «neglect. 

[Ed. Note.— For other cases,, see Bankruptcy, Cent. Dig. §§ 60, 131, 141- 
144; Dec. Dig. §100.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Mitchell 
& Co. On pétition of Thomas B. McGovern to set aside the adjudica- 
tion. Denied. 

A. J. Keogh, of New York City, for trustée and petitioning cred- 
itors. 
Roy M. Robinson, of New York City, for petitioner. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HAND, District Jndge. The first question is of this court's juris- 
diction to adjudge the firm bankrupt. As a firm it had been organized 
less than three months, and the petitioner asserts that under subdivision 
1 of section 2, this court had no jurisdiction. The words of that sec- 
tion are: 

"Ad.ludge persons bankrupt who hâve had their principal place of business, 
resided, or had thelr domicile within their respective territorial jurlsdictions 
for the preceding six months, or the greater portion thereof." 

Section 5, subd. "c" provides : 

"The court of bankruptcy which has jurisdiction of one of the partners may 
hâve Jurisdiction of ail the partners and of the administration of the part- 
nership and individual property." 

[1] This section seems to me to leave no doubt that wherever you 
hâve jurisdiction over one partner you hâve over the wliole firm, 
whether or not the firm is over three months old. Its first purpose 
probably was territorial convenience, but the words are gênerai, and 
there is no reason to limit them so that you may not bring in the firm 
if any partner has for three months resided in the district. The near- 
est case I fînd is In re Blair (D. C.) 99 Fed. 76; but that is not in 
point, because the firm had done business in this state as long aS the 
individual partners. It is quite clear, however, that Judge Brown sup- 
posed the only question was whether this court had jurisdiction over 
the partners personally. A contrary ruling would be very inconvén- 
ient ; for, in a case like this, ail the partners individually could be ad- 
judicated bankrupts, but as a fîrm they could not, a very undesirable 
resuit practically. I agrée that for ail purposes of administration the 
entity theory should be observed as rigidly as possible; but I am sat- 
isfied that section 5c did not mean to keep the firm entity out of the 
bankruptcy court when, as hère, ail the partners were bankrupt and 
had done business for more than three months in the district in ques- 
tion. 

[2] Upon the merits, it is clear that the bankruptcy court has no 
concern with the fraud, if any, practiced on the petitioner which in- 
duced him to enter the firm. Bankruptcy is a matter between the cred- 
itors and the firm, and fraud between the partners does not aflfect it. 
If the petitioner was unfortunate in signing the articles, he took his 
chances of the truth of the inducements on which he entered, and is 
none the less bound to creditors who dealt with the firm itself. 

[3] The only relevant considération is whether there is ground to 
reopen the adjudication. It was not a case of default at ail; the peti- 
tioner knew of the prospective bankruptcy and selected an attorney in 
f act against that very event ; the attorney in f act appeared f ormally 
and filed an answer; later he received express notice of the hearing 
before the master and deliberately chose to abandon the case, thus al- 
lowing a decree to go against his client. Indeed, the attorney at law 
who acted for the attorney in fact told the attorney for the petitioning 
creditors that he did not intend to appear and that the default should 
stand. It is hard to see, in the face of ail this, what is the petitioner's 
ground of comolaint, except as against his attorney in fact. 
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Furthermore, the papers do not show any ground to suppose that an 
act of bankruptcy was not committed. There is no allégation that the 
firm or the petitioner was solvent. The fact that the préférence laid 
in the pétition for adjudication occurred after dissolution is, not ma- 
terial, if it was of firm funds, since they should be distributed equally 
to ail firm creditors as much after as before dissolution.- Ail the other 
proposed allégations of a new answer, which are set forth in the eighth 
article of this pétition, are equally irrelevant. 

I can see no ground to disturb the adjudication. The motion is 
denied. 



UNITED STATES v. TWO HTJNDRED CASES OF ADULTERATED TO 

MATO CATSUP. 

(District Court, D. Oregon. Mareh 9, 1914.) 

No. 6232. 

1. Food (§ 24*) — Pboceedings to Condemn Adulteeated Food — Sufficienctt 

OF Evidence — "Adulteeated." 
In a proceedlng to condemn tomato catsup, évidence held to show that 

It was decomposed and "adulterated" within the Pure Food and Drug 

Act (Act June 30, 1906, c. 3915, § 7, 34 Stat 769 [U. S. Comp. St. Supp. 

1911, p. 1357]). 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 17; Dec. Dig. § 24.* 
For other définitions, see Words and Phrases, vol. 1, pp. 210-212.] 

8. Food (§ 6*)— Adultération — Statutoby Provisions. 

Under the provision of the Pure Food and Drug Act (Act June 30, 1906, 
c. 3915, § 7, 34 Stat. 769 [U. S. Comp. St. Supp. 1911, p. 1357]) that a food 
product is adulterated if It conslsts in whole or in part of a filthy, de- 
composed, or putrid animal or vegetable substance, no standard being flxed 
by which it can be determined when the product has reached such a stage 
of décomposition as to eonsist wholly or partly of fllthy, decomposed, or 
putrfd substance, each case must be determined on its own facts, and a 
product which is so far decomposed as to be unflt for food is within the 
meanlng of the statute. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 6; Dec. Dig. § 6.*] 

3. Food (§ 6*) — Adultération — Statutory Provisions. 

Under the provision of the Pure Food and Drug Act (Act June 30, 1906, 
c. 3915, § 7, 34 Stat. 769 [U. S. Comp. St. Supp. 1911, p. 1357]), declaring 
that a food product is adulterated if it consists in whole or in part of a 
filthy, decomposed, or putrid animal or vegetable substance, the interstate 
shipment of such a product is prohlbited whether or not its use would be 
injurious to health. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 6; Dec. Dig. § 6.*] 

Libel by the United States for the condemnation of two hundred 
cases of adulterated tomato catsup. Decree in favor of the govern- 
ment. 

E. A. Johnson, Asst. U. S. Atty., of Portland, Or. 
Platt & Platt, of Portland, Or., for claimant. 

BEAN, District Judge. The United States, proceeding under the 
Pure Food and Drug Act (34 Stat. at Large 770), filed a libel in this 

•For other cases see same topic & § numees in Dec. à Am. Diga. 1907 to date, & Rep'r Indexes 
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court for the condemnation of 200 cases of tomato catsup, alleging 
that it was adulterated within the meaning of the act, which déclares 
that a f ood product is deemed to be adulterated "if it consists in whole 
or in part of a filthy, decomposed, or putrid animal or vegetable sub- 
stance." After the seizure, the product was claimed by the company 
which manufactured it and the proceedings defended. The claimant 
admits the Interstate shipment and other jurisdictional facts, but dé- 
nies that the catsup was decomposed or adulterated within the meaning 
of the law. 

[1] By stipulation of the parties, the case was tried before the 
court without a jury. It turns upon two questions : First, whether 
the product was in f act decomposed ; and, if so, whether it was "adul- 
terated" as defined by the Pure Food Law. It was manufactured from 
pulp screened from peelings, cores and by-products of tomatoes, ob- 
tained in the course of their préparation for canning. The decay or 
décomposition of tomatoes or tomato products is commonly the resuit 
of the attack upon the fruit in the field, or in process of manufacture, 
of varions f orms of plant lif e, such as yeast, bacteria, and mold. They 
feed upon certain compounds in the fruit, reducing the food value of 
the product, and producing a by-product of a more or less offensive 
character, and are évidences of decay and décomposition. The con- 
diments used in the manufacture of tomato catsup hâve the effect of 
concealing décomposition or putréfaction from the sensés, and its ex- 
istence can most readily be determined by a bacteriological analysis 
of the manufactured product to ascertain whether the organisms re- 
ferred to are présent in sufficient quantities to indicate a decomposed 
state. 

Varions samples of the product in question hâve been carefully 
analyzed under the microscope, separately, by Dr. Schneider, of the 
University of California and the Government L,aboratory in San Fran- 
cisco, and Prof. Beckwith, of the Oregon Agricultural Collège, both 
of whom are expert bacteriologists, and they agrée that it confains 
bacteria, yeast, and mold in very large and unusual quantities, as high 
as from 350 million to 1 billion bacteria and 15 million yeast spores 
per cubic centimeter (about one-quarter of a teaspoonful) and mold 
hyphae in abundance, thus indicating, in the opinion of thèse experts, 
a largely decomposed condition, Dr. Schneider says from 10 to 15 
per cent, and according to their testimony it is unfit for human food. 
This testimony is not contradicted in any way, although the claimant 
was permitted to and did take samples of the goods for analysis after 
their seizure. Nor is there any conflict among the experts as to the 
scientific déductions to be made therefrom. It would seem conclusive 
therefore of the fact that the product is decomposed in part or in 
whole. The examination of the bacteriologists is confirmed by a chem- 
ical analysis made by the chemist at the government laboratory, and in 
my judgment finds support in the method of manufacture. The évi- 
dence shows that the fruit from which the product in question was 
manufactured was brought to the factory in car load lots in boxes con- 
taining about 50 pounds each. Without being sorted or examined in 
any way except the merest visual examination of the outer layer of 
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fruit, the contents of the boxes were emptied for washing into a vat 
containing about 150 gallons of water, which was only changed once a 
day, except as it might be affected by a one-inch stream running into 
the vat and an overflow pipe at the top. While in the water the toma- 
toes were stirred by a mechanical screw-like agitator, which subse- 
quently carried them to the steaming table, where they were scalded 
with hot water to loosen the skin, and washed under a spray of cold 
water. From there they were taken in buckets to the peeling table, 
where the skins were removed and the tomatoes graded for canning. 
Then the skins, with such pulp as adhered to them, the stem ends, and 
like by-products were placed in buckets by the operatives and subse- 
quently taken to another department of the factory, where they were 
used in the manufacture of the catsup in question. 

The washing of a large quantity of fruit which necessarily is more 
or less inf ected with bacteria, mold, and decay in the manner described, 
would naturally bave a tendency to foui the water and infect the en- 
tire lot, and especially the skins and by-product from which the cat- 
sup in question was manufactured. Again, the claimant depended on 
the peelers or sorters to sort out and reject the decayed portions from 
the trimmings before they were sent to the catsup department. The 
peèlers were paid by the pièce for the peeled tomatoes only, and it is. 
but natural that they would become careless or indiiïerent about the re- 
moval of the decayed material from that portion of the output for the 
handling of which they received no direct compensation. It therefore 
seems to me that the method of manufacture adopted by the claimant 
was calculated to produce just such a product as the bacteriologists 
found the one in question to be. Better methods of handling the fruit 
are in vogue, for it is in évidence that in other factories, the output of 
which was shown to be unobjectionable, the tomatoes were sorted 
and the decayed or infected ones removed before being washed, and 
were washed in perforated métal cylinders by sprays of clean water. 

If the testimony in this case is to be considered, and it is uncontra- 
dicted, there is in my judgment but one conclusion which can be reach- 
ed, and that is, the product in question was decomposed and adulterat- 
ed within the meaning of the Food and Drug Act. 

[2, 3] It is argued for the claimant that since the présence of bac- 
teria, mold, and yeast in any quantity is évidence of décomposition or 
the process of décomposition, and there is no fixed standard by which 
it can be determined when a product has reached such a stage of de- 
composition as to "consist in whole or in part of filthy, decomposed, or 
putrid vegetable substance," the government cannot prevail. I infer 
from the testimony of the experts that it would be difficult, if not im- 
possible, to fix any arbitrary standard by which the question could be^ 
determined, as it dépends upon so many contingencies. In any event, 
no such standard has been fixed, in the absence of which each case 
must be determined on its own facts, and when it appears, as in this. 
case, that the product is so far decomposed as to be unfit for food, it 
cornes within the letter and spirit of the law'. It was also urged that, 
since there is no proof that the product in question would be injurions, 
10 health, a verdict should be ordered in favor of the claimant; but L 
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do not understand that such proof is necessary or required under the 
provisions of the Food and Drug Act, on which this proceeding is 
based. The object of the law is to prevent the manufacture or inter- 
state shipment of adulterated food, and, when food is adulterated so 
as to "consist in whole or in part of filthy, decomposed, or putrid ani- 
mal or vegetable substance," its interstate shipment is prohibited, 
whether its use would be injurious to health or not. 

The récent décision of the Suprême Court, while not at hand, in- 
volved, as I understand from the press report, the construction of the 
fifth subdivision of section 7, and not the one involved in this contro- 
versy. 

I conclude, therefore, that the motions for nonsuit and directed ver- 
dict should be overruled, and that a decree should be entered in favor 
of the government, as prayed for in the Hbel. 



THE LOUIS DOLIVB. 

Plstrlct Court, E. D. Louislana. January 22, 1914.) 

No. 14,569. 

AdmiraI/Ty (5 50*) — Suit to Eni-obce Lien fob Supplies — Bkinging in New 
Paeties. 

In a suit in rem against a vessel to enforce a lien for supplies fur- 
nished, the clalmant may, by analogy to the procédure authorized by 
admiralty rule 59, bring In a charter which procured the supplies and 
was bound by the charter to pay for the same, that the entire controversy 
may be determined in one suit. 

[Ed. Note. — For other cases, see Admiralty, Cent Dig. §§ 414-429 ; Dec. 
Dig. § 50.*] 

In Admiralty. Suit by the Kittredge-Waters Supply Company 
against the steamer Louis Dolive ; the St. Tammany Steamship Com- 
pany, claimant. On exceptions to pétition of claimant to bring in new 
parties. Exceptions overruled. 

Jno. D. Grâce, of New Orléans, La., for libelant. 
Rice & Montgomery, of New Orléans, La., for claimants. 
E. Vidrine and Grant & Grant, ail of New Orléans, La., for ex- 
ceptors. 

FOSTER, District Judge. In this matter libelant caused the seizure 
of the steamer Louis Dolive for certain supplies furnished, ^nd other 
materialmen intervened. The St. Tammany Steamship Company 
claimed the vessel and now files a pétition, alleging that the steamer 
Dolive had been chartered to the Mandeville Steamboat Company 
and that it was the duty and obligation of said company to pay ail the 
claims now asserted against the boat. They also set up that the Mande- 
ville Steamboat Company is not a corporation because of certain in- 
formalities of organization, and therefore the stockholders are com- 
mercial partner s under the laws of Louisiana. They pray that the 

•For other cases see same topic & 5 numbeb in Dec. & Aœ. Dlgs. 1907 to date. & Rep'r Indexes 
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Company and its members be made parties to the suit and for judg- 
ment against them the same as may be rendered against the vessel. 

The Mandeville Steamboat Company and its members except to the 
pétition on the grounds that it mis joins in the same case a suit in per- 
sonam with a suit in rem; that it mis joins a cause of action for viola- 
tion of a charter party with a cause of action for suppHes f urnished ; 
that it discloses no cause of action; that petitioners are estopped to 
sue the members of the steamboat company individually, having dealt 
with it as a corporation. 

With regard to the first and second grounds, exceptors rely upon the 
twelfth rule in admiralty, which permits mater ialmen to proceed either 
in rem or in personam, and certain décisions holding that they cannot 
pursue both remédies in the same proceeding. This, however, is en- 
tirely beside the issue, as the petitioners are not seeking to recover for 
supplies. Petitioners rely upon the fifty-ninth rule and say that their 
action comes within its spirit, if not its letter, and cite numerous cases 
to sustain that position, particularly The Barnstable, 181 U. S. 466, 
21 Sup. Ct. 684, 45 L. Ed. 954. The décisions cited, while not ex- 
actly in point, are persuasive. Furthermore, it is elemental that courts 
of admiralty administer the broadest equity and hâve the right to adopt 
any rule not inconsistent with law or the rules adopted by the Suprême 
Court. 

It seems to me to be entirely équitable and right that the charterers 
should be brought into this proceeding in order that the entire matter 
may be determined at one tirne, which can readily be donc with due 
regard to the rights of ail parties. 

The exception of no cause of action is not well taken. The question 
of estoppel has been repeatedly decided adversely to exceptors' conten- 
tions by the Suprême Court of Louisiana. 

The exceptions will be overruled. 
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LEHIGH VALLEY R. CO. v. MEEKBB (two cases). 

(Circuit Court of Appeals, Third Circuit. August 27, 1913, On Rebearlng, 

February 19, 1914.) 

Nos. 1720, 1721. 

1. Commerce (§ 91*) — Interstate Commerce Act — Action fob Damages fob 

Violation. 

Interstate Commerce Act (Act Feb. 4, 1887, c. 104, §§ 14, 16, 24 Stat. 384 
[U. S. Comp. St. 1901, pp. 3164, 3165]), as amended by Act June 29, 1906, c. 
3591, §§ 3, 5, 34 Stat. 589, 590 (U. S. Comp. St. Supp. 1911, pp. 1297, 1301), 
make a clear distinction between a suit brougbt to enforce an adminis- 
trative order made by the Interstate Commerce Commission, wbich is in 
equity, the only question in issue belng the lawfulness of the order, and 
an action brougbt to recover damages for wbich réparation bas been 
awarded by the Commission. The latter is not a suit to enforce the order, 
nor based thereon, but is an independent plenary action at law, triable to 
a jury, and to proceed "like ail other civU suits for damages," except that 
the flndings and order of the Commission are receivable as prima facie 
évidence of the facts therein stated, the Commission belng required by 
section 14, on making an order awardlng damages, but not otherwise, to 
make and report the flndings of fact on which the award is made. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 143 ; Dec. Dig. 
S 91.*] 

2. Commerce (§ 95*) — Interstate Commerce Act — Action fob Damages fob 

Violation — Evidence. 

A flnding by the Interstate Commerce Commission as to the reasonable- 
ness or otherwise of a rate cbarged by a carrier in Interstate commerce 
is an administrative function, properly and constitutionally delegated by 
the législative power to the Commission, and is, if lawfully made, conclu- 
slve. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 145; Dec. Dlg. 
S 95.*] 

8. Commerce (§ 95*) — Interstate Commerce Act — Action for Damages fob 
Violation— Evidence. 

A findlng by the Interstate Commerce Commission, on the hearing of a 
pétition for réparation, that a given rate cbarged the complalnant is un- 
reasonable, while pertinent to the issue In a subséquent suit by sueh com- 
plalnant to recover damages. In tbat it establisbes a violation of the act, 
is not décisive of the question of liability for damages under Act Feb. 4, 
1887, c. 104, § 8, 24 Stat. 382 (U. S. Comp. St. 1901, p. 3159), either prima 
facie or otherwise, but Its evidential value on that issue is for the déter- 
mination of tbe court and jury. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. g 145; Dec. Dig. 
S 95.*] 

é. Commerce (§ 97*) — Interstate Commerce Act — Action fob Damages fob 
Violation — Instkuctions. 

On the trial of such an action for damages, in which plaintifif has been 
permitted to introduce the report of the Commission, it is the duty of tbe 
court to Instruct the jury as to what are and what are not flndings of fact 
therein which are made prima facie évidence by the statute. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. f 147 ; Dec. Dlg. 
i 97.*] 

6. Commerce (§ 95*) — Interstate Commbece Act — Action for Damages fob 
Violation. 

In such an action, a flnding made by the Commission that plaintiff was 
cbarged an unreasonable rate as a sbipper by défendant, and an order of 
tbe Commission awardlng plaintiff damages In a sum representing the 

*For other cases see same topic & § numeeh in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
211 F.— 50 
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différence between the amounts pald by him under such rate and whal 
he would hâve pald under a rate found to be reasonable do not consti- 
tute évidence maklng a prima facte case, since otliers tlian plaintlfC as tiie 
sliipper niay liave sustained the actual. pecuniary loss from the overcharge, 
and the statute authorizes the reeovery only of actual damages sustained 
by the plaintlfC, and not of a penalty. The statute although making the 
findings ofi fact of the Commission prima facie évidence of the facts found, 
does not make such facta prima facie évidence of anything; but their 
pertinency and evidentlal weight and value are for the détermination of 
the court and jury as in other civil cases. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. 5 145 ; Dec. Dig. 
§ 95.*] 

6. commebce (§ 87*) intbkstate commerce commission — jurisdiction — 

Claims fob Damages — Limitation. 

The provision of Interstate Commerce Aet (Act Feb. 4, 1887, c. 104, § 16, 
24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]), as amended by Act June 29, 
1906, c. 3591, 1 5, 34 Stat 590 (U. S. Comp. St. Supp. 1911, p. 1301), that 
"ail complaints for the reeovery of damages shall be flled with the Com- 
mission within tvFO years from the time the cause of action accrues, and 
not after, * • • provided, that claims accrued prior to the passage of 
this act mayi be presented within one year," does not by the proviso permit 
the filing within one year of claims accrued prior to the passage of the 
amendatory act without limitation, but the proviso applies only to claims 
accrued not more than two years prior to its passage. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. § 139 ; Dec. Dig. 
§ 87.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; James B. Holland, Judge. 

Actions at law by Henry E. Meeker, surviving partner of the firm 
of Henry E. Meeker and Caroline H. îdeeker, doing business under 
the trade-name of Meeker & Co., and by Henry E. Meeker, against 
the Lehigh Valley Railroad Company.- Judgment for plaintifif in each 
case, and défendant brings error. Reversed. 

See, also, 175 Fed. 320. 

George W. Field, of New York City, John G. Johnson, of Philadel- 
phia, Pa., and Edgar H. Boles, of New York City (Frank H. Platt, of 
New York City, Everett Warren, of Scranton, Pa., and Geo. W. Field, 
of New York City, of counsel), for plaintiff in error. 

William A. Glasgow, Jr., of Philadelphia, Pa., and John A. Garver, 
of New York City, for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. On September 3, 1912, Henry E. Meeker, 
surviving partner of the firm of Meeker & Co., défendant in error 
(hereinafter called the plaintiiï), instituted in the court below, under 
the provisions of section 16 of the Act to Regulate Commerce, a suit 
against the Lehigh Valley Railroad Company, plaintifif in error (here- 
inafter called the défendant), to recover damages alleged to hâve been 
incurred by reason of certain acts and practices of the défendant, in 
violation of said act, and theretofore the subject of complaint by the 
said plaintiff before the Interstate Commerce Commission. 

•For other cases see same topic & § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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To the judgment obtained by the plaintiff against the défendant, this 
writ of error bas been sued out by the latter. 

In his pétition in the court below, "setting forth briefly the causes 
for which he claims damages," plaintiff charges that the défendant 
Company, as a common carrier, subject to the provisions of the Inter- 
state Commerce Act, from November 1, 1900, to August 1, 1901, dis- 
criminated against his firm, in that it demanded and received from 
Meeker & Co. greater compensation for services rendered in the trans- 
portation of anthracite coal, from the Wyoming région in Pennsyl- 
vania, to Perth Amboy, in New Jersey, than it demanded or received 
from another shipper for "a like and contemporaneous service in the 
transportation" of anthracite coal between the same points, in viola- 
tion of section 2 of the Act to Regulate Commerce (Act Feb. 4, 1887, c. 
104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3155]) ; and further charges 
that from August 1, 1901, to July 17, 1907, the défendant company 
demanded and received from plaintiff's firm unjust and unreasonable 
rates for the transportation of anthracite coal from the Wyoming ré- 
gion in Pennsylvania to Perth Amboy, New Jersey, in violation of said 
act. 

In support of this charge, it is alleged in the pétition, as follows: 
That défendant is a common carrier engaged in interstate railroad 
transportation between points in the states of Pennsylvania, New Jer- 
sey and New York, and is largely engaged in transporting anthracite 
coal for plaintifï and other shippers over its lines, from collieries in 
the Wyoming coal région of Pennsylvania, to Perth Amboy, in the 
State of New Jersey; that one of said shippers other than plaintifï is 
the Lehigh Valley Coal Company, a corporation of the state of Penn- 
sylvania, engaged in the business of mining and buying anthracite coal 
in said Wyoming région. 

Plaintiff allèges that from November 1, 1900, to August 1, 1901, the 
défendant company, intending to unjustly and unreasonably discrim- 
inate in favor of, and to prefer, the Lehigh Valley Coal Company to 
the plaintiff and other independent shippers, unlawfuUy charged the 
plaintiff with excessive and discriminatory rates on 55,257.75 tons of 
anthracite coal of prepared sizes, 16,689 tons of pea coal, 11,448.93 
tons of buckwheat coal, and 4,926.77 tons of rice coal, shipped between 
the said Wyoming coal région and Perth Amboy, New Jersey, the total 
charges on such coal amounting to $129,989.18, whereas, had the plain- 
tifï been given the benefit of the rates charged by défendant for sim- 
ilar shipments of the said Lehigh Valley Coal Company, the total 
charge upon plaintiff's said shipments would hâve been $11,909.33 less 
than the sum^ exacted as above during the period aforesaid, which sum, 
with interest thereon from August 1, 1901, was awarded by the Inter- 
state Commerce Commission in favor of the plaintiff, in their supple- 
mental report dated May 7, 1912, as also in their orders supplemental 
thereto, issued June 8 and 15, 1912, attached to said pétition and 
marked Exhibits "A" and "B," respectively. 

Plaintiff further allèges that from August 1, 1901, to July 1, 1907, 
the défendant charged and exacted from petitioner, over its said line 
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of road from the Wyoming coal région, aforesaid, to Perth Amboy, 
at tidewater in New Jersey, the following unreasonable and excessive 
charges upon ail shipments of anthracite coal, to wit: $1.55 per ton 
for prepared coal, $1.40 per ton for pea coal, $1.25 per ton for buck- 
wheat coal, and $1.10 per ton for coal smaller than buckwheat coal. 
That from August 1, 1901, to July 1, 1907, thèse shipments amounted 
to 248,870.15 tons of prepared sizes of such coal, 106,051.09 tons of 
the pea size of such coal, 87,250 tons of the buckwheat size of such 
coal, and that the charges paid thereon amounted to $685,375.27, at 
rates exceeding $1.40 per gross ton in prepared sizes, $1.30 on pea coal, 
and $1.15 on buckwheat coal, the rates fixed by the Interstate Com- 
merce Commission as proper and reasonable, the amount of such excess 
being $58,236.45, paid by plaintiff to the défendant. That said pay- 
ments were made under protest that the same were unreasonable and 
excessive. 

The pétition then recites that on July 17, 1907, plaintifï filed with the 
Interstate Commerce Commission a complaint, setting forth the afore- 
said unreasonable and discriminatory practices and charges of défend- 
ant, to the préjudice of the plaintifï and in violation of the Act to Reg- 
ulate Commerce, and praying for a hearing upon the allégations set 
forth in said complaint, and that the Commission make an order, re- 
quiring the défendant to cease and desist from the practices aforesaid, 
and fîxing the proper and reasonable rate for transportation of anthra- 
cite coal over defendant's line, from the Wyoming région to tidewater 
at Perth Amboy, and awarding complainants réparation in damages in 
such amount as they might hâve sufïered loss by reason of said im- 
proper practices and charges. Défendant, being duly served with a 
copy of said complaint, made answer thereto, issue was joined, and the 
complaint regularly heard and argued by ail the parties thereto, and 
submitted. A report was duly filed by the said Commission on June 
8, 1911, in Docket No. 1180, a copy of which report, with the conclu- 
sions and orders of the Commission, is attached to plaintifï's pétition 
as "Exhibit C." 

By this report, the Interstate Commerce Commission held that the 
charges by the défendant company to the plaintiff, between November 
1, 1900, and August 1, 1901, were discriminatory, and therefore un- 
lawful, and also that the charges of défendant company, between Au- 
gust 1, 1901, and July 1, 1907, were unreasonable, and the same were 
ordered to be discontinued, and that reasonable and proper charges for 
the transportation of anthracite coal over defendant's line between the 
points of origin and destination aforesaid, should thereafter be $1.40 
per gross ton on prepared sizes, instead of $1.55, the rate charged, and 
$1,30 on pea coal, instead of $1.40, the rate charged, and $1.15 on buck- 
wheat coal instead of $1.20, the rate charged, and the Commission held 

"that réparation should be awarded upon the basis of the rates herein founci 
to be reasonable, upon ail shipments of coal by complainants from the Wyoming 
région to Perth Amboy, since August 1, 1901. The amount of réparation 
which should be awarded under our flnding in this case cannot be ascertained 
from the exhlbits now on file, and such further proceeding will be had as may 
be necessary to détermine the amount of money due to complainants." 
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Plaintiff's pétition further recites that a hearing was had upon the 
question of réparation, and that a supplemental report was filed by 
said Commission, May 7, 1912. In this report, attached to the pétition 
and marked "Exhibit A," the Commission state 

"that the original report in No. 1180 disposed of ail the questions at issue, ex- 
cept the claim for réparation, and the case was held open for the purpose of 
eecuring further information regarding that feature. A further hearing has 
beeu heid, and complalnant has presented exhlbits, showing the total number 
of tons of each variety of coal shlpped and the amount of réparation due on 
such shipnients. Thèse exhibits hâve been examined by défendant and ad- 
mitted to be correct." 

They then refer to their finding in the original report, that the rates 
exacted by défendant from November 1, 1900, to August 1, 1901, were 
unjustly discriminatory and in violation of section 2 of the act, to the 
extent that they exceeded the rates contemporaneously charged the 
Lehigh Valley Coal Company under the contract then in efifect between 
that company and the défendant, and to the further finding in said 
original report, that the rates in eflfect from August 1, 1901, to July 
17, 1907, were unreasonable, to the extent that they exceeded rates of 
$1.40 per gross ton on prepared sizes, $1.30 on pea, and $1.15 on buck- 
wheat. 

They then proceed to say that on the basis of their conclusions in 
the former report, and upon considération of the évidence adduced at 
the hearing upon the question of réparation, they now find that, dur- 
ing the period from November 1, 1900, to August 1, 1901, in regard to 
the charges exacted from plaintiff and found to hâve been unjustly dis- 
criminatory, that complainant was entitled to an award of réparation 
in the sum of $11,009.33, with interest thereon from August 1, 1901. 
And they further find, in regard to the rates exacted for coal shipped 
by plaintifï from August 1, 1901, to July 7, 1907, which were found 
unreasonable in the original report, that plaintifï is 

"entitled to an additional award of réparation in the sum of $58,236.45, with 
interest, amounting to $27,750.64, on the individual charges comprising said 
sum, from the dates of paynient thereof to September 1, 1911, together with 
interest on said sum o£ ?58,236.45, from September 1, 1911." 

Following said supplemental report, and on the same day, to wit, 
May 7, 1912, a so-called supplemental order was entered, which, as 
amended in an unimportant particular May 15, 1912, read as follows : 

"This case being at issue upon complaint and answers on file, and having 
been duly heard and submitted by the parties, and full investigation of the 
matters and things involved having been had, and the Commission having, on 
the date hereof, made and filed a supplemental report containing its findings of 
f act aud conclusions thereon, which said report is hereby referred to and made 
a part hereof: 

"It is ordered, that défendant Lehigh Valley Railroad Company be, and it is 
hereby authorized and recjuired to pay unto complainant, Henry E. Meeker, 
surviving partner of Henry E. Meeker and Caroline H. Meeker, copartners, 
trading as Meeker & Company, on or before the 15th day of July, 1912, the 
sum of $11,009.33, with interest thereon at the rate of 6 per cent, per annum 
from the Ist day of August, 1901, as réparation for unjustly discriminatory 
rates charged for the transportation of anthracite coal from the Wyomlng 
coal région, in Pennsylvania, to Perth Amboy, New Jersey, which rates so 
charged hâve been found by this Commission to hâve been unjustly discrimina- 
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tory, as more f ully and at large appears in and by sald report of the Commis- 
sion. 

"It is further ordered, that défendant Lehlgli Valley Eailroad Company be, 
dnd it is Jiereby authorized and required to pay unto complainant, Henry E. 
Meeker, surviving partner of Henry B. Meeker and Caroline H. Meeker, co- 
partners, trading as Meeker & Company, on or before the 15th day of July, 
1913, tbe sum of $38,236.45, with Interest thereon at tlie rate of 6 per cent. 
per annum, amounting to $27,750.64, upon the varions Individual charges com- 
prising said sum, from the dates of payment thereof to September 1, 1911, as 
itemized in complainant's Exhiblt 2, together with interest at the rate of 6 
per cent, per annum on said sum of $58,236.45 from September 1, 1911, as 
réparation for unreasonable rates charged for the transportation of various 
shlpments of anthracite coal from the Wyomlng coal région in Pennsylvania, 
to Perth Amboy, New Jersey, which rates so charged hâve been found by this 
Commission to hâve been unreasonable, as more fully and at large appears in 
and by said report of the Commission." 

The pétition then avers that a true copy of this order of the Com- 
mission was duly served upon the défendant, and demand made for 
payment of the sum claimed in the pétition, and as set forth in the 
aforesaid orders of the Commission and attached to the pétition as 
Exhibits "A" and "B," but the défendant had failed and refused to 
pay the said sums, or any part thereof. "Wherefore," it is alleged, 
"petitioner has instituted this proceeding to enforce the aforesaid or- 
der, regularly and lawfully made under the Act to Regulate Com- 
merce." (The theory of the pétition thus appears to be that this is 
a proceeding to enforce the order of réparation made by the Commis- 
sion, and not a suit for the recovery of such damages as plaintiff has 
actually incurred by reason of the alleged unlawful acts of défend- 
ant, as found by the Commission.) The court is then prayed to enter 
a rule upon said défendant to file a plea, answer, or demurrer to the 
pétition within thirty days from the date of serving a copy of the 
same, and to fix a time and place for the trial of the cause under the 
provisions of the Act to Regulate Commerce. 

The défendant accordingly filed, October 5, 1912, its plea of the 
gênerai issue, the bar of the statutes of limitation applicable to plain- 
tiff's claim, and for a further plea averred that the Interstate Com- 
merce Commission had no jurisdiction to make the findings and order 
of réparation which the plaintiff seeks to enforce, and that there was 
before the Commission no substantial évidence to sustain its findings 
and order. 

At the trial, the plaintiff put in évidence the report of the Com- 
mission, dated June 8, 1911 (see Record, pp. 22-'73), and the order 
thereon of the same date, requiring the défendant to abstain from 
charging or receiving its présent rates for the transportation of coal 
80 found to be unreasonable, and requiring défendant for a period 
of two years thereafter to maintain the rates found in said report to 
be reasonable. Also, the supplemental report of the Commission, dat- 
ed May 7, 1912, finding the réparation or damages to which the plain- 
tiff was entitled, and the supplemental order of that date, amended by 
that of June 15th, as hereinbefore set out, requiring the défendant to 
pay to plaintiff, on or before the Ist day of August, 1912, the sums 
found due as and for réparation in said supplemental report. 

Save the testimony of the plaintiff (Meeker), bearing upon the. 
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charge of discrimination as to freight rates between November 1, 
1900 and August 1, 1901, no évidence, other than thèse four papers, 
was ofïered by plaintiff at the trial. The défendant offered no testi- 
mony, except that of Mr. George W. Field, one of its counsel, who 
attended the hearing before the Interstate Commerce Commission and 
made certain calculations from Exhibits "A" and "B," oiïered in évi- 
dence by défendant, dividing up the shipments therein set out between 
différent dates, to which the différent statutes of limitation might ap- 
ply. Plaintifï's contention was, and is, that thèse four papers, in the 
absence of any évidence on the part of the défendant, made out a 
prima facie case in his favor and entitled him to a recovery, as dam- 
ages, of the amounts awarded by the Commission. 

This was the view taken by the learned judge of the court below, 
in submitting the case to the jury, and a verdict was accordingly ren- 
dered in favor of the plaintiff for the aggregate sums awarded by 
the Commission, as réparation, which, with interest thereon, amounted 
to $109,280.17. To the judgment thereon, this writ of error is sued 
out by the défendant. Certain of the assignments challenge the con- 
stitutionality of section 16 of the Act to Regulate Commerce, on the 
ground that its provision, that the findings and order of the Commis- 
sion shall be prima facie évidence of the facts therein stated, is un- 
constitutional, in that it confers judicial power upon an administrative 
commission, deprives the défendant of its property without due pro- 
cess of law, and dénies to it its right of trial by jury; and also, on 
the ground that the provision of said section, conferring upon the 
Commission authority to détermine and award damages to any party 
complaining of the violation of the act by a common carrier and to 
direct such carrier to pay to the complainant before a day named the 
sum so awarded, and declaring that, on a trial of a suit to recover 
such damages, the facts stated in the findings and order of the Com- 
mission shall be prima facie évidence of the facts therein stated, is 
not a proper exercise of the powers given to Congress to regulate com- 
merce. The latter point was raised before this court in the case of 
Western New York & P. R. R. Co. v. Penn Refining Co., 137 Fed. 
343, 70 C. C. A. 23. We there said: 

"The constitutionality of the provisions making 'findings of fact' prima fade 
évidence before a jury has been challenged by sundry assignments of error, 
but is, we think, beyond reasonable question. The eonstitutlonal guaranty 
relative to trial by jury In the courts of the United States does not exclude 
législative authority to effect convenient changes in the rules of évidence, in- 
volving no détriment to litlgants." 

In view of this décision, counsel for the plaintiff In error does not 
attempt a reargument of the question before this court. The ques- 
tion as to the other grounds of constitutionality, is disposed of by 
the view taken as to what may be the proper interprétation and ap- 
phcation of the provisions of the statute. The questions raised by 
the assignments of error which are most material, relate to the submis- 
sion of the reports and orders of the Interstate Commerce Commis- 
sion, and to how far and in what respect the same are to be taken 
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as prima facie évidence of facts stated by them. Also, the question 
whether the facts of which such reports and orders are the prima 
facie évidence, are sufficient, in the absence of countervailing testi- 
mony by the défendant, to maintain the plaintiff's suit and claim for 
damages. 

[1] This court has already, in a décision at this term, in the case 
of Lehigh Valley Railroad Co. et al. v. J. Mitchell Clark et al, 207 
Fed. 717, 125 C. C. A. 235, discussed at some length the history of the 
législation embodied in the Act to Regulate Commerce, and its amend- 
ments. As we there pointed eut, section 14 of the original act made it 
the duty of the Commission to make a report in writing, which should 
include the findings of fact upon which the conclusions of the Commis- 
sion are based, together with its recommendation as to what réparation 
should be made to the parties found to hâve been injUred, "and such 
findings so made shall thereafter, in ail judicial proceedings, be deemed 
prima facie évidence as to each and every fact found." 

Section 16 provided for the refusai or neglect "to obey any lawful 
order or requirement of the Commission," by authorizing the Com- 
mission and the party interested in such order or requirement, to ap- 
ply in a summary way to a Circuit Court of the United States sitting 
in equity, and empower such court, as a court of equity, to hear and 
détermine the matter, etc. "And on such hearing, the report of said 
Commission shall be prima facie évidence of the matters therein stat- 
ed." And it was provided that if it be made to appear to the court 
"that the lawful order or requirement of said Commission drawn in 
question has been violated or disobeyed," the court may issue "a writ 
of injunction or other proper process, mandatory or otherwise, to re- 
strain such common carrier from further * * * violation or dis- 
obedience of such order." 

From the fact that it was to a court of equity alone that resort was 
to be had for the enforcement of an order of the Commission, it was 
apparent that it was only to such ministerial orders of the Commis- 
sion as could be enforced by a court of equity, that the act in this re- 
spect could apply, and that a recommendation or an award of dam- 
ages by the Commission was not such an order or requirement as 
could be thus enforced without a violation of the seventh amendment 
to the Constitution, in regard to jury trials. This considération sug- 
gested the Act of March 2, 1889 (25 Stat. 859, c. 382, § 5), amending 
section 16 of the original act by adding thereto the following: 

"If the matters Involved In any such order or requirement of said Commis- 
sion are founded upon a controversy requiring a trial by jury, as provided by 
the seventh amendment to the Constitution of the United States, and any such 
common carrier shall violate or refuse or neglect to obey or perform the same, 
after notice, * • * it shall be lawful for any eompany or person inter- 
ested * * • to apply in a summary way, by pétition, to the Circuit Court 
of the United States sitting as a court of law, • * * alleging such viola- 
tion or disobedience as the case may be." 

Then, after providing for a jury trial, the amendment concludes: 
"At the trial, the flndings of fact of said Commission, as set forth iu its r»- 
port, shall be prima facie évidence of the matters therein stated." 
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The distinction thus clearly made between réparation and non-rep- 
aration cases, is made still more clear in the so-called "Hepburn Act" 
of 1906, in which section 14 was amended so as to read, as f ollows : 

"ïhat whenever an investigation shall be made by said Commission, it shall 
be its duty to make a report in writing in respect thereto, wtiich shall state 
the conclusions of the Commission, together with its décision, order, or re- 
quirement in the promises ; and in case damages are awarded, such report 
shall inelude the findings of tact on which the award is made." 

This distinction was still further emphasized by so amending sec- 
tion 16 as to provide that, where, after hearing on a complaint, the 
Commission should détermine that complainant is entitled to an award 
of damages, it 

"shall make an order directing the carrier to pay to the complainant the sum 
to which lie is entitled on or before the day named. If a carrier does not com- 
ply with an order for the payment of money within the time limit in such 
order, the complainant * * * may file in the Circuit Court of the United 
States for the district in which he résides, * * * a pétition setting forth 
brletly the causes for which he claims damages, and the order of the Commis- 
sion in the premlses. Such suit shall proceed in ail respects llke other civil 
suits for damages, except that on the trial of such suit the findings and order 
of the Commission shall be prima facle évidence of the facts therein stated." 

After other provisions, the section, as amended, further provides 
(the itahcs being ours) : 

"If any carrier fails or neglects to obey any order of the Commission, other 
than :for the payment of money, and while the same is in efCect, any party in- 
jured thereby, or the Commission in Its own name, may apply to the Circuit 
Court in the district where such carrier bas its principal operating office, 
* * * for an enforcement of such order. Such application shall be by pé- 
tition, which shall state the substance of the order and the respect in which 
the carrier has falled of obédience, and shall be served upon the carrier in 
such manner as the court may direct, and the court shall prosecute such in- 
quiries and make such investigations, through such means as it shall deem 
needful in the ascertainment of the facts at issue or which may arise upon 
the hearing of such pétition. If, upon such hearing as the court may détermine 
to be necessary, it appears that the order was regularly made and duly served, 
and that the carrier is in disobedience of the same, the court shall enforce 
obédience to .such order by a writ of injunction, or other proper process, manda- 
tory or otherwise." 

Thus, the inhérent and obvious distinction between réparation and 
non-reparation cases is clearly recognized by Congress. It could hard- 
ly be otherwise than that such récognition should be made. The great 
purposes of the act are largely accomplished by the administrative con- 
trol given to the Commerce Commission over ail carriers, as to Inter- 
state commerce, and that administrative control is made efficient by 
the peculiar jurisdiction of a court of equity, to which the Commis- 
sion or a party interested may apply for the enforcement of its or- 
ders. In such cases, the whole record of the investigation by the Com- 
mission is before the court, and the only matter to be determined is 
that the order made by the Commission is a lawful order; that is, 
made within the scope of the authority conferred by Congress, and 
upon a full hearing of the parties, with the opportunity accorded of 



794 211 FEDERAL EBPOKTBB 

adducîng testimony and having it considered. I. C. C. et al. v. Louis- 
ville & Nashville R. R. Co., 227 U. S. 88, 33 Sup. Ct. 185, 57 L. Ed. 
, lately decided by the Suprême Court of the United States. 

When we corne, however, to a réparation case, we encounter at 
once, not the question of making efficient the orders of the Commis- 
sion as an administrative body, and of enforcing its proper control 
over interstate commerce, but the right of an individual plaintiff to 
recover compensation from the défendant for damages alleged to 
hâve been actually incurred by reason of such defendant's unlawful 
conduct. We are dealing, not with governmental control over those 
engaged in a quasi public employment, but with a personal controversy, 
which, under our traditional institutions and constitutional System, can 
only be determined, as other personal controversies of the kind are 
determined, by a jury trial at common law. 

The right to a jury trial having thus been preserved by the provi- 
sions of the act above referred to, under them "the parties are en- 
tilted," as said by us in Western New York & P. R. R. Co. v. Penn 
Refining Co., supra, 

"to an impartial trial by jury, so conducted as to accord to them in fuU meas- 
ure the enjoyment of thelr constitutional right. The procédure contemplated 
by the act and, unless waived, required by the Constitution, is jury trial, ac- 
companled with the usual safeguards furnished by a proper application of the 
principles of évidence and the proper submission of the case to the jury." 

This right of trial by jury is not granted, as of grâce, by the act, 
but is a constitutional right of which the défendant cannot be de- 
prived. The consistency and harmony of the réparation proceedings, 
as authorized by the act, with the administrative features thereof, are, 
however, as pointed out by the Suprême Court in Texas & Pac. Ry. 
Co. V. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 h. 
Ed. 553, 9 Ann. Cas. 1075, maintained, by Congress having made, in 
the exercise of its législative power as to the law of évidence, the 
"findings and order of the Commission" "prima facie évidence of the 
facts therein stated." In ail other respects, a suit under the act shall 
proceed "like ail other civil suits for damages." We cannot give less 
than full meaning and effect to this language. What may be the facts, 
or classes of facts, to which this provision of the act applies, must be 
the important question in this, as in other cases, for the détermination 
of the court. As under the décision in the Abilene Case, the Hteral 
language of the act, in allowing a complainant as to ail matters, to 
bring an independent common-law action for damages, cannot be rec- 
onciled with the gênerai scope of the act, or with other particular pro- 
visions thereof, a suit for damages must in ail cases calling for an 
exercise of the discrétion of the administrative and rate-regulating 
body, be founded upon a previous appHcation to and investigation by 
the Commerce Commission, and instituted with référence to "rights 
recognized in or to duties imposed by the act." We think, therefore, 
it clearly foUows from the premises : 

[2] (1) That the finding of the Commission as to the reasonable- 
ness, ôr otherwise, of the rate charged by the carrier in interstate 
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commerce, is an administrative function properly and constitutionally 
delegated by the législative power to the Commission, and is, if law- 
fuUy made, conclusive. If such finding of the Commission is, that a 
given rate charged by a carrier in interstate commerce is unreasona- 
ble, it is as if the unreasonableness of such rate were fixed by the 
statute. The lawfulness of such finding is subject to judicial inquiry 
only in the respects above referred to. 

[3] (2) The finding by the Commission that a given rate is unrea- 
sonable, while pertinent to the issue, in that it establishes a violation 
of the act, is not décisive of the question of liability for damages un- 
der section 8, in such a case as the présent, either prima facie or other- 
wise. 

[4] (3) The pertinency and evidential weight and value of the facts, 
as to which the findings and order are prima facie évidence, are for 
the détermination of the court and jury, as in other civil causes. They 
may or may not make out a prima facie case for the plaintiflf. The 
importance of the exceptional privilège thus conferred upon the plain- 
tiff, of not being required to prove, in the first instance, the facts 
found by the Commission, makes it the more necessary that the court 
should point out to the jury what are and what are not such findings. 
The imperative command of section 14, that in case damages are 
awarded, such report shall include the findings of fact on which the 
award is made, evidently contemplated a distinct enumeration of such 
findings by the Commission, with référence to their proposed use in 
a jury trial, and evidently with this understanding, the original rule 
of the Commission was made, that 

"upon the final submission of the case to the Commission, either party may 
submlt proposed findings of fact for the considération of the Commission, which 
findings must embrace only the material facts of the case supposed to be es- 
tablishéd by the testimony." 

No function of a trial judge in such a case could be more exigent 
than that of pointing out to a jury, in a case where no separate and 
distinct findings of fact had been made in the report of the Commis- 
sion, what were properly to be considered such findings. We can only 
reiterate what was said by us in the Penn Refining Company Case, 
supra : 

"While not expressing the opinion that findings of fact even when mixed 
with incompétent matter should in ail cases be exeluded, we hold that, if the 
same be recelved, tlie court should clearly separate and distinguish before the 
jury the findings of fact from the incompétent matter, and direct that the lat- 
ter be • * * disregarded. TJnless this course be pursued, the parties are 
deprived, at least in part, of the benefits and safeguards intended to be se- 
cured to them under the constitutional guaranty of trial by Jury." 

It will be remembered that the only évidence adduced by the plain- 
tiff in support of hfs claim for damages at the trial, consisted of the 
four documents to which we hâve above referred, viz. : 

(1) The original report of the Commission, dated June 8, 1911, oc- 
cupies 50 printed pages of the record. In this report, the Commission 
find that the complainants hâve sustained the allégation of unjust dis- 
crimination under the second section of the act, and that réparation. 



790 211 FEDERAL REPORTER 

with interest from August 1, 1901, will be awarded on this account. 
At the close of their report, they find, as f ollows : 

"After careful study of defendant's exhibits relating to tonnage and cost of 
movement, as well as ijalnstaking analysls of defendant's voluminous exbibits, 
respecting its past and présent fiuancial condition, vve are of opinion and so 
find that defendant's rates for tlie transportation of coal from the Wj'oming 
région to Perth Amboy ♦ * • are unreasonable, so far as they exceed" 

a certain amount. (This finding, as défendant contends, is not a find- 
ing that the rates in efïect îrom August 1, 1901, to July 17, 1907, 
were unreasonable, but that the then présent rates, as they existed at 
the date of the report, were unreasonable.) The opinion is then ex- 
pressed that réparation should be awardsd upon the basis of the rates 
found in said report to be reasonable. 

(2) This report is foUowed by an order of the same date, command- 
ing the défendant to "desist, on or before tlie 15th day of August, 
1911, and for a period of two years thereafter, from charging or de- 
manding its présent rates, and that défendant be required to establish, 
on or before said date, and maintain for a period of two years there- 
after, rates not in excess" of the rates therein specified. 

(3) A supplemental report, made by the Commission, May 7, 1912, 
which States that the original report disposed of ail the questions at 
issue, except the claim for réparation, and that the case was held open 
for further information regarding that feature. It then states that 
a further hearing had been held and complainant had presented ex- 
hibits showing the total number of tons of each variety of coal shipped 
and the amount of réparation due on the amount of such shipments. 
They then say that in their original report they had found that the 
rates charged complainant for transportation of coal during the period 
from November 1, 1900, to August 1, 1901, were unjustly discrimina- 
tory to an extent named, and that the rates in effect from August 1, 
1901, to July 17, 1907, were unreasonable, so far as they exceeded 
rates established as reasonable by the Commission. This latter référ- 
ence to the original report is, as claimed by the défendant, inaccurate, 
They then say that, on the basis of their conclusions in the former 
report, and upon considération of the évidence adduced at the hear- 
ing upon the question of réparation (which is nowhere set out), they 
find, first, the number of tons of the varions sizes of coal shipped by 
complainant over defendant's road from November 1, 1900, to August 
1, 1901, and the amount of the charges thereon, and that complainant 
has been damaged to the extent of the différence between the amount 
which he did pay and the amount he would hâve paid had he had the 
benefit of the rates applied by défendant to similar shipments of the 
Lehigh Valley Coal Company. Second, they find the number of tons 
shipped by plaintiff over defendant's road, from August 1, 1901, to 
July 7, 1907, and the charges paid thereon, "at the- rates found to hâve 
been unreasonable" ; and that complainant has been damaged to the 
extent of the différence between the amount which he did pay and the 
amount he would hâve paid at the rates found reasonable. 

(4) By the supplemental order issued on the same day, to wit, May 
7, 1912, and amended June 15, 1912, which we hâve heretofore quoted 
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in extenso, the défendant is required to pay, as réparation, to the plain- 
tiff the amount found to hâve been unjustly discriminatory, and also 
the amount charged by said défendant over and above the amounts 
found to be reasonable by the Commission. 

As to thèse documents thus admitted in évidence, it is apparent that 
the requirement of section 14, that "in case damages are awarded, 
such report shall include the findings of fact on which the award is 
made," has not been compUed with by any express findings of fact 
in the supplemental report of May 7, 1912, in which the award of 
damages against the défendant is made; that such findings of fact, 
if any, must be looked for in the voluminous pages of the' original 
report filed June 8, 1911, to which référence is made in the supple- 
mental report; and that in the said original report, there are no find- 
ings of fact, as such, and they must be gathered, if gathered at ail, 
from a mass of recited évidence, statements, opinions, and conclusions 
of the Commission, ail of which were irrelevant to an award of actual 
pecuniary damage. 

[5] The assignments of error are numerous, but, for the purposes 
of this case, we may confine our attention to those which are founded 
upon the admission by the court, over the objection of the défendant, 
of thèse four papers, as évidence before the jury, without discrimina- 
tion on the part of the court as to, the evidential value of the opin- 
ions, statements, arguments and conclusions contained therein; to 
those upon the f ailure of the court to clearly separate and distinguish, 
for the benefit of the jury, the findings of fact from the incompétent 
matter contained in such reports, and to direct that the latter be wholly 
disregarded ; and to those founded upon the portions of the charge of 
the court, in which the jury are in effect told that the award of dam- 
ages made by the Commission against the défendant, in the orders of 
réparation pursuant to its report, was, in the absence of controlling 
testimony on the part of the défendant, binding upon the jury. 

The réparation report of May 7, 1912, contains no findings of fact, 
but merely refers to the original report of June 8, 1911, "as disposing 
of ail the questions at issue, except the claim for réparation," and is 
silent as to the information and évidence that may hâve been adduced 
before it relevant to that claim. The jury would therefore be com- 
pelled to examine that voluminous report to discover for themselves 
whether it contained any findings of fact bearing upon the question 
as to what actual damage had been suffered by the plaintiff, by reason 
of the unlawful conduct of the défendant. Various matters may bave 
entered into the détermination of the question, whether actual damage 
had been suffered by the plaintiff. It is quite conceivable that, though, 
in the performance of its administrative function, the Commission 
finds a certain rate to be discriminatory or unreasonable and orders 
such rate to be changed in that regard, no actual pecuniary damage 
has resulted therefrom to the particular complainant before it. As 
said by Mr. Commissioner Cléments in a public address : 

"It often happens, in the attempt at réparation for wrongs accomplished, 
that the party most injuriously affected has no standing In law to claim répara- 
tion, for the reason that he was not the shipper and had no dealing with the 
carrier — ^he may hâve been the producer, consumer, or the dealer, and yet the 
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priée at whlch he sold or bought may hâve been so affected that ultlmately he 
had to bear the burden of the increased rate, although it was paid directly, In 
the flrst instance, by the shipper." 

The injustice must be apparent, of permitting an individual shipper, 
after procuring, upon his complaint, a réduction of rate for the fu- 
ture, in the interest of the public generally, to secure for himself, by 
way of réparation, the différence between the new and the old rate, 
which has already been charged to and paid by the consumer. 

The contention of the plaintifï, sanctioned by the court below, car- 
ried to its logical conclusion, is, that the finding of an unreasonable 
rate and the award by the Commission of damages in the précise sum 
representing the différence between such rate and that declared to be 
reasonable, constitutes a prima facie case against the défendant, so 
that the suit brought by the plaintifï is, in effect, a suit to recover a 
penalty in which the whole burden of proof rests upon the défendant. 
We are not prepared to agrée that this is a suit to recover a spécifie 
penalty prescribed by law, but is a suit, as described by the statute, to 
recover damages, in which the causes for which plaintiff claims dam- 
ages must be set forth, and to be proceeded in like other civil suits 
for damages. 

The learned counsel for the plaintiff has not pointed out in his brief , 
nor claimed in his oral argument, that there are any findings of fact 
upon which the award of damages was made by the Commission, ex- 
cept its conclusion as to the existence of a discriminatory charge be- 
tween 1900 and 1901, and of an unreasonable charge between 1901 
and 1907, and those findings of fact and circumstances tending to 
establish the same. A careful reading of the 50 pages of this report 
does not disclose any spécifie findings of fact bearing on the award 
of réparation, other than the undisputed tonnage shipped by complain- 
ant. The report is occupied entirely with a discussion of the évidence 
adduced before it, on the charges of discrimination and of unreason- 
ableness. 

Granting, however, that thèse papers, including this long report in 
which the findings of fact alone are to be looked for, were admissi- 
ble, as has been already indicated, it was clearly the duty of the court 
below to point out such portions of the voluminous record as alone 
should be considered findings of fact, within the meaning of section 
16 of the act. We think in this respect the court has failed to assist 
the jury in the proper conduct of the case, to the détriment of the de- 
fendant. It can hardly be denied that such instructions were not only 
due from the court to the jury, but that without them, thèse papers, 
including this voluminous report of the Commission, which in itself 
constituted a fair sized book, should not hâve been admitted. The 
record discloses the fact that, when this report of June 8, 1911, was 
offered in évidence, it was objected to by the défendant, on the ground 
that it contained no findings of fact, as required by the statute, or 
which are material or relevant in a réparation suit. Counsel for plain- 
tiff said in reply: 

"There are certain findings of the Commission in this case, if that point is 
made, which perhaps your honor will hâve to guard in teiling the jury what 
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part of thls report to consider, and I will prépare and submit to your honor 
such a point for charge, striking eut such points as are argumentatlve or liis- 
torical, and conflning the Jury's considération to such flndings o( tact as the 
Commission may make." 

Upon further objection by counsel for défendant, on the ground 
that 

"the report contained many statements purporting to be statements of évidence 
in the hearing before the Interstate Commerce Commission, arguments, opin- 
ions, and conclusions, whlch the statute does not purport to make admissible 
as prima facie évidence," 

counsel for plaintiff said in repely: 

"I would suggest — and this is only a suggestion — that your honor say that 
you will control the effect of this report by a proper charge to the jury, be- 
cause there are certain statements of évidence, statements of an hlstorlcal 
character, which I think under the cases, the court should control In sub- 
mitting the case to the jury, and direct their attention to the facts found tn 
the report." 

The Court: 

"Then your idea Is slmply to offer the report In évidence, for the purpose of 
proving that there was an order made, and ail relevant material in support of 
that évidence?" 

Counsel for plaintiflF: 
"ïes, sir." 

The Court: 

"The court wlU, of course, Indicate to the Jury what of the report Is rele- 
vant." 

After this very significant colloquy, the report was admitted in évi- 
dence, and afterwards, at the close of the testimony, the record states 
that counsel for the défendant "read to the jury what he stated to be 
material portions of said exhibits." It is not stated, however, in the 
record, what portions were so read; and we look in vain for any di- 
rections by the court to the jury in regard to this important matter. 

The foUowing extracts from the charge indicate the theory upon 
which the court below submitted the case to the jury, and the attitude 
of the court towards thèse reports and orders of the Commission : 

"It is objected hère, gentlemen of the jury, that thèse reports made by the 
Commission, upon which this suit is based, are not in accordance with the re- 
quirements of this act and, therefore, you should find for the défendant. But I 
Instruct you, gentlemen of the jury, that they are, in the judgment of the 
court, in accordance with the requiremeuts of this section. They state the con- 
clusions as required by the act, and they state the findings of fact upon which 
the award is based, and they make that award in the sums that I hâve men- 
tioned, upon sufficient findings of fact to sustain this suit" 

"In the présentation of this claim to the court and the jury, the act of 
Congress gives the report a certain character as évidence. Congress, while 
it authorizes the Interstate Commerce Commission to Investigate thèse al- 
leged grievances and to ascertain whether a shipper has been Injured and In 
what amount, and to award what, in their judgment, is a proper amount, yet 
requires that, if it is not paid by the défendant, the défendant shall hâve its 
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day in court before a Jury, for the purpose of ascertaining whether or not It 
is liable, as found by the Interstate Commerce Commission, in accordance with 
the forms of procédure directed by the Constitution. But in that proceeding, 
the suit is on the report of the flndlng of the Interstate Commerce Commission, 
and their finding is made prima facie évidence of the correctness of the 
aniount the plaintiff is etUitled to recover, and, in a suit on an award of the 
Interstate Commerce Commission, the plaintiff, when it cornes into court, must 
show that there was such a complaint made before the Interstate Commerce 
Commission, must show what the Interstate Commerce Commission did by 
way of its conclusion and award, and that it has not been paid, and that 
makes Us prima facie case of its right to claim." (The italics are ours.) 

There is no attempt hère, or elsewhere in the charge, to separate 
from the mass of statements in the report what might be considered 
findings of fact, or to instruct the jury that the statute, in making such 
findings prima facie évidence of the facts stated, leaves the evidential 
value of such facts to the jury. On the contrary, as will be seen in 
the above extracts from the charge, the court gave the jury to under- 
stand that the report and findings of the Commission as to discrim- 
ination and unreasonableness, and the award of damages made there- 
op, were prima facie évidence of the plaintifFs case and of the lia- 
bility of the défendant, and conclusive upon the défendant, unless he 
could rebut the same. In this, we think the court was clearly in er- 
ror. The statute, in conformity with the constitutional requirement, 
has provided that the défendant can only be mulcted in damages by 
the verdict of a jury rendered in a suit, as at common law, proceeded 
in "in ail respects like other civil suits for damages." The statute 
says that such facts as are stated in the findings or order of the Com- 
mission need not be proved in the suit for damages, but that such find- 
ings or order shall be prima facie évidence of the same, for what- 
ever they may be worth. In other words, the statute makes the find- 
ing or order prima facie évidence of certain facts, but it does not make, 
or attempt to make, such facts prima facie évidence of anything. 

Since the hearing and détermination of this case, as also of Lehigh 
Valley Railroad Co. v. J. Mitchell Clark et al, 207 Fed. 717, 125 C. C. 
A. 235, the Suprême Court has promulgated an opinion and décision 
in Pennsylvania Railroad Co. v. International Coal Mining Co., 230 
a. S. 184, 33 Sup. Ct. 893, 57 L. Ed. 1446. This décision bears directly 
upon some of the fundamental questions involved in the case now un- 
der considération, as it did in those involved in the Clark Case, above 
referred to. On the vital point, whether in this suit, "like other civil 
suits for damages," actual damage must be proved, we again quote the 
language of Mr. Justice Lamar : 

"There were many provisions of the statute for imprisonment and flne.s. On 
the civil side, the act provided for compensation— not punlshment. Though 
the act had been held to be in many respects hlghly pénal, yet there was no 
fixed measure of damage in favor of the plaintiff. But, as sald in Parsons v. 
Railway, 167 U. S. 460 [17 Sup. Ct. 892, 42 L. Ed. 231], construing this section 
(8), 'before any party can recover under the act, he must show, not merely the 
wrong of the carrier, but that that wrong has in fact operated to his Injury.' 
Congress had not then and has not since given any indication of an intent 
that persons not injured might, nevertheless, recover what, though called dam- 
ages, would really be a penalty, in addition to the penalty payable to the gov- 
emment." 
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After referring to quite a number of cases relied upon by plaintiff, 
Mr. Justice Lamar says they 

"clo not support the proposition, that damages can be recovered without proof 
of what pecuniary loss had been suffered as a resuit of the discrimination." 

It hardly needs to be pointed out, as we did in the Clark Case, that 
the ratio decidendi of the Suprême Court does not diiïer from that 
applicable to the présent case. The Suprême Court also distinctly dé- 
cides that, in the absence of proof of actual damage to that extent, 
the amount of the rebate charged and proved to hâve been made by- 
défendant, cannot be recovered as damages, and that it can never be 
made the measure of the damage to which plaintiff is entitled. No 
more in this case can the différence between what is found by the 
Commission to be the unreasonable tariff rate and that fixed as a rea- 
sonable one, be made the measure of the damage that the plaintiff has 
suffered. As pecuniary damages are neither alleged in the pleadings 
nor proved in the trial, the plaintiff made out no case upon which re- 
covery of damages could be had. 

For the reasons above stated, we think the judgment below should 
be reversed, with directions for a venire de novo. 

There was a second complaint made to the Interstate Commerce 
Commission by défendant (Meeker), in his own name, dated April 
13, 1910, pending the proceeding in his fîrst complaint filed July 17, 
1907. In the former complaint, as we hâve seen, the Commission were 
dealing with the question of the unreasonableness of the rates on an- 
thracite coal from the Wyoming région to Perth Amboy, between Au- 
gust 1, 1901, and July 17, 1907, whereas the second complaint dealt 
with the same charges or rates between July 17, 1907, the date of 
the fàling of the fîrst complaint, and April 13, 1910. The supplemental 
report of the Commission, dated May 7, 1912, was a blanket report 
and covered both complaints. As to the later case, the report, after 
dealing with the former, said: 

"With the exception of the réparation features, the issues involved in No. 
3235 hâve been passed upon by the Commission in No. IISO. The latter case 
covered the period from November 1, 1900, to July 17, 1907, while the instant 
case is designed to secure réparation upon shipments which move between 
July 17, 1907, and April 13, 1910. The pétition In the présent case, therefore, 
résolves itself into a prayer for réparation on shipments moving subséquent to 
the period covered by the original report, on basis of the conclusions an- 
nounced in that report. * • • The former case was flled with the Com- 
mission within one year from the passage of the law of June 29, 1906, and con- 
sequentl.v was not limited to causes of action that accrued within two years 
prior to the filing of the complaint. The présent proceeding, however, was in- 
stiiuted more than one year subséquent to the passage of that law, and is 
therefore subject to the two year limitation of the statute. Complainant's 
prayer for réparation on shipments moving more than two years prior to the 
flling of the complaint in thls case, must be denied. 

"On basis of our décision in No. 1180, upon considération of the évidence 
Bubmitted at the liearing of the présent case regarding the amount of répara- 
tion due complainant," 

the Commission find that the rates exacted by défendant during the 
two years prior to the filing of his last complaint, were unreasonable 
to the same extent as found in the report as to the former period from 
211 F.— 51 
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Augijst 1, 1901, to July 17, 1907. The report in this latter case does 
not purport to include the statements and findings of the original re- 
port, or of the supplemental report in regard to the former case. It 
merely makes a finding of unreasonableness on the basis of their 
décision in No. 1180. How far it is compétent for the Commission 
to proceed upon findings and évidence in a former and distinct case, 
by merely referring to the same, need not now be decided. The suits 
in the court below, as to both cases, were tried and submitted to the 
, jury together, upon the same instructions as to the prima facie char- 
acter of the report and the award. Therefore, what has been hereto- 
fore said in regard to the former case, is applicable to the latter, and 
need not be repeated. 

The judgment, therefore, in thé second case must also be reversed, 
with directions for a venire de novo. 

[B] The second paragraph of section 16 of the act concludes as fol- 
lows : 

"AU complaints for the recovery of damages shall be filed with the Commis- 
sion withln two years (rom the time the cause of action accrues, and not after, 
and a pétition for the enforcement of an order for the payment of money shall 
be filed in the Circuit Court [or state court] within one year from the date of 
the order, and not after : Provided, that claims acerued prior to the passage 
of this act may be presented within one year." 

The manifest intention of Congress hère, as in ail statutes of lim- 
itations, was to prevent the accumulation of claims ùntil they were 
stale, and to compel those who felt themselves aggrieved by the rates 
exacted by Interstate carriers, to use due diligence in availing them- 
selves of the remédiai provisions of the act. It surely was not the 
intent of the amendment passed June 29, 1906, that claims prior to 
that date which had acerued as far back as 1887, might be presented 
to the Commission, provided only they were so presented within one 
year after the passage of the amending act of 1906. The évident 
purpose of Congress was to eut off ail claims for réparation more thari 
two years old. In order, however, to prevent those whose acerued 
claims were two years old at the time of the passage of the amend- 
ing act, from being taken by surprise and put at a disadvantage, as 
compared with those whose claims had acerued less than two years 
before the passage of the act, or with those whose claims having 
acerued after the passage of the act had fuU notice of the time within 
which they must be prosecuted, Congress gave a year's time within 
which claims accruing before the passage of the act might be pre- 
sented to the Commission. It would be a harsh construction, hûw- 
ever, doing violence to what seems to us the évident intent of Con- 
gress, to say that, in giving this time, it did not mean tO' préserve the 
two years' limitation, both as to claims before and after the act. We 
conclude, therefore, that the Commission in this case had no jurisdic- 
tion to entertain a claim of the shipper accruing prior to July 17, 1905. 

On Rehearing. 

The able and interesting argument at the rehearing in this case has 
challenged the careful reconsideration by the court of the grounds 
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upon which were based the conclusions announced in their original 
opinion. 

We had already, at the same terra, discussed very fully the Interstate 
Commerce Act of 1887, with the amendments of 1889 and 1906, rel- 
evant to the questions now presented, in the case of the Lehigh Valley 
Railroad Co. v. J. Mitchell Clark et al., 207 Fed. 717, 125 C. C. A. 235. 
We therefore considered it unnecessary to repeat that discussion and 
analysis of the act and its amendments in the opinion filed in the prés- 
ent case, thoùgh we applied the principles of that décision thereto. 

With this référence to our opinion in the Clark Case, we confine our- 
selves to what seem to us the crucial questions raised by the pétition 
for, and argument at, the rehearing. 

Premising what we hâve before said, that the provisions of the act, 
granting a right of action to shippers for damages incurred in consé- 
quence of violations of the act by the Interstate carrier, while im- 
portant, are incidental and not primary, in the scheme of the act for 
the control and régulation of the actual opération of Interstate com- 
merce, in the gênerai interests of the public, let us again consider the 
nature and scope of such right, as disclosed by the language and gên- 
erai purposes of the statute creating it. 

The learned counsel for the défendants in error, in his argument at 
the rehearing, contended with much insistence that the act, in denounc- 
ing unreasonable rates and creating a liability to the shipper therefor, 
was merely declaratory of the common law, and in support of this 
proposition, cites the following language in the opinion of Mr. Justice 
White, in the Abilene Cotton Oil Case, 204 U. S. 426, 436, 27 Sup. Ct. 
350, 353 (51 L. Ed. 553, 9 Ann. Cas. 1075): 

"Without going into détail, It may not be doubted that at common law, where 
a carrier refused to receive goods offered for carriage • * * ^except upon 
the payment of an unreasonable sum, the shipper had a right of action in dam- 
ages. It is also beyond controversy that when a carrier accepted goods with- 
out payment of the eost of carriage or an agreement as to the priée to be paid, 
and made an unreasonable exaction as a condition of the delivery of the goods, 
an action could be maintained to recover the excess over a reasonable charge. 
And it may furtlier be conceded that it is now settled that eveu where, on the 
receipt of goods by a carrier, an exorbitant charge is stated, and the same is 
coercively exacted, either in advance or at the completion of the service, an 
action may be maintained to recover the overcharge." 

From this it was argued that (we quote from défendant in error's 
supplemental brief) : 

(1) "The measure of damage was clearly the différence between the unrea- 
sonable rate paid and tïïe reasonable rate. (2) That ail that the shipper had 
to establish, consequently, was the amount of the charges which he had paid, 
and what the reasonable charge would hâve been. (3) Having e.stablished thèse 
facts, the shipper was entitled, as a matter of law, to recover the différence be- 
tween the two rates — that is the overcharge." 

Thèse propositions constitute the gravamen of défendant in error's 
whole argument. 

In the case quoted from, the Suprême Court was dealing with a 
judgment in a state court, where suit had been brought to recover dam- 
ages from the défendant company by reason of the exaction of an al- 
leged unjust and unreasonable rate, which exceeded in the aggregate, 
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by the sum sued for, an alleged just and reasonable charge. There 
had been no application to, or finding by, the Interstate Commerce 
Commission, in regard to the unreasonableness of the rate. Mr. Jus- 
tice White conceded thèse common-law rights of action, but proceeded 
to show that they were répugnant to the provisions of the Interstate 
Commerce Act, which was intended "to afford an effective and com- 
prehensive means for redressing wrongs resulting from violations of 
the act," and that a shipper cannot maintain an action at common law 
for excessive and unreasonable freight rates exacted on interstate ship- 
ments, vvhere rates charged had been duly fixed by the carrier accord- 
ing to the act, and not found to be unreasonable by the commission. 
We think this whole opinion tends to emphasize the distinction betvveen 
the common law rights of action referred to, and the right of action 
created and defined by the act. A situation where the rates paid were 
the rates fixed by the act, as the only légal rates that could be de- 
manded or paid, even though those rates are declared afterward by the 
Commission, in the performance of its administrative function, to be 
unreasonable, differs essentially from a situation where an illégal rate 
is, in the first instance, coerced or extorted by the carrier. The tariff 
rate paid by the shipper was the légal rate, any departure from which 
is made by the statute a misdemeanor and punishable by fine. There 
is consequently no "overcharge" to be recovered as such, as in the 
cases cited at common law, and no coercion except that of the law. 
It is obvious that, even though the statute were silent as to the meas- 
ure of damage applicable to the first situation, that measure could not 
justly be the same as in the second. That section 22 does not help the 
argument of the défendant in error in this respect, is shown by Mr. 
Justice White, when he further says : 

"It is Insisted that, however cogent may be the views previously stated, 
they should not control, because of the following provision contained in sec- 
tion 22 of the Act to Kegulate Commerce, viz., 'Nothing in this act contained 
shall in any way abridge or alter the remédies now existing at common law 
or by statute, but the provisions of this act are in addition to such remédies.' 
This clause, however, cannot in reason be construed as coiitinuing in shippera 
a common law right, the continued existence of which would be absolutely in- 
consistent with the provisions of the act." 

We repeat that this décision of the Suprême Court so far from sus- 
taining the contention of the défendant in error, that the Interstate 
Commerce Act was merely declaratory of the common law, and that 
the common law measure of damage was applicable to the Hability cre- 
ated by section 8 of the act, clearly distinguishes the liability at com- 
mon law, as it existed in the cases cited by Mr. Justice White, from 
that created by the act for every violation of its provisions. We turn 
to the pertinent provisions of the act. 

After requiring that ail charges by common carriers for transporta- 
tion shall be just and reasonable, and inhibiting unjust and unreasona- 
ble charges for such service, prohibiting rebates and unreasonable préf- 
érences, and declaring the same to be unlawful, the statute, in section 
8 thereof, and there alone, créâtes the liability with which we are hère 
concerned. We again quote from that section: 
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"That In case any common carrier subject to the provisions of this act shall 
do * * * any act, matter, or tliing in this act prohibited or declared to be 
unlawf ul, or sliall omit to do any act * * * in tiiis act required to be done, 
such common carrier shall be liable to the persan or persons injured therehy 
for the full amount of damageii sustaincd in conséquence of any such violation 
of the provisions of this act." (The italies are ours.) 

The learned counsel for the défendant in error seems to argue that 
this statute créâtes a gênerai liability, independent of any relativity, 
limitation or qualification, as soon as a violation of the act is shown. 
That this is not so, is apparent. It is not a gênerai liability that is im- 
posed by the act, but a particular liability to the person injured "for 
the full amount of damages sustained in conséquence of any violation 
of the provisions of the act." The liability thus defined is the only civil 
liability anywhere imposed, and no other or différent civil Hability can 
attach itself to any violation of the act. The liability thus imposed 
being the same for ail violations of the law, without exception, that lia- 
bility, as defined by the statute, is to the "person or persons injured for 
the full amount of damages sustained in conséquence of any such vio- 
lation of the provisions of this act." We cannot avoid the plain and 
exigent meaning of this language. It is impossible, in view of it, to 
attribute to Congress an intention to apply it to only a portion of the 
offenses against the act. 

The logic of the situation, as recognized by the décisions of the 
Suprême Court in the Abilene and other récent cases, would seem to 
be, that a civil suit for damages may be brought under sections 8 and 
9 in the District Court of the United States, for any violation of the 
act ; that, if the violation be a simple disobedience of a spécifie require- 
ment of the statute, whether of omission or commission — such, for 
instance, as giving a rebate — nothing more is required than to prove 
that spécifie act, and no finding of the Commission is necessary to the 
jurisdiction of the court; but, where the illegality of the act charged 
dépends upon whether it be reasonable or unreasonable, the option 
given by section 9 cannot be literally interpreted, as the détermination 
of this issue calls for an exercise of the discrétion of the administrative 
body. When that administrative function has been performed, and 
the rate complained of has been found to be unreasonable or unjust, 
such finding is conclusive, whether it relate to past or présent rates or 
practices. As said by Mr. Justice Lamar, it is as if the reasonable rate 
or practice was established in the statute itself. It would then only 
be necessary to prove in court this finding of the Commission, that such 
a spécifie act or practice was unreasonable, and theref ore unlawful un- 
der the act, just as it was only necessary, without any finding of the 
Commission to that effect, to show that a spécifie rebate has been given 
that was declared unlawful by the act itself. The further procédure 
in the case supposed, as indicated by the act, must be in ail respects 
"like other civil suits for damages," except that the plaintifif may, in 
proving his pecuniary loss or damage, in conséquence of a violation 
of the act by the défendant, use the facts stated in any finding or order 
of the Commission in support of his claim, without further proof of 
sucb facts, supplementing the same by other évidence as, in his judg- 
inent, the exigence of the case may require. 
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Referring to a contention in the International Coal Company Case, 
that a suit for damages, occasioned by rebating, could not be main- 
tained without preliminary action by the Commission, Mr. Justice 
Lamar, in the récent Mitchell Case, said: 

"This contention was overruled, and it was held that, for doing an act pro- 
hibited by tlie statute, the injured party uiight sue the carrier without previous 
action by the Commission, because the courts could apply the law prohiblting 
a departure from the tarife to the faets of the case. But where the suit is 
based upon unreasonable charges or unreasonable practices there is no law 
flxing what is uureasouahle and therefore prohibited. In such cases the whole 
scope of the statute shows that it was intended that the Commission and not 
the courts should pass upon that administrative question. When such order 
is made it is as though the law for that particular practice had been flxed, and 
the courts could then apply that order, not to one case, but to every case — 
thereby giving every shipper equal rights and preserving uniformity of prac- 
tice. Section 9 gives the plaintiff the option of going before the Commission 
or the courts for damages occasioned by a violation of the statutes. But since 
the Commission is charged with the duty of determinlng whether the prac- 
tice was so unreasonable as to be a violation of the law, the plaintiff must, as 
a condition to his right to succeed, produce an order from the Commission that 
the practice or the rate was thus unreasonable and therefore illégal and pro- 
hibited." 

From this illuminating view of the requisite procédure under the 
act, harmonizing as it does its différent provisions and "giving every 
shipper equal rights and preserving uniformity of practice," it would 
seem that ail other shippers than the complainant might bring their 
several actions in the District Court, "for tiie fuU amount of damages 
sustained in conséquence of " the same violation of the act, without any 
■ further finding by the Commission. It having once been established 
what particular conduct or practice of the carrier was illégal, it would 
only be incumbent on a plaintiff to show the damage, if any, sustained 
thereby. No award of réparation, therefore, would be necessary in 
such cases to the jurisdiction of the court, the suits being cognizable 
under sections 8 and 9, as in the case of suits for damages occasioned 
by rebates or other spécifie violations of the act. 

From this it seems irresistibly to follow, that ail shippers prosecuting 
suits for damages "sustained in conséquence of any violation of the 
provisions of the act," are on the same footing, whether the violation 
be a spécifie act made illégal by the statute, or one in which the ille- 
gality of the act dépends upon the finding of fact by the Commission, 
that the act or practice complained of is unreasonable or unjust. In 
like manner it follows that the measure of damages sustained by a 
shipper in conséquence of any violation of the act, must be the same 
in ail cases. We find no authority in the act itself, or in the décisions 
of the Suprême Court, for applying a différent measure of damage in 
the case of any violation of the act, than that established by the eighth 
section, viz., "the full amount of damages sustained" by reason there- 
of. To hold that, in one case actual damage must be proved, and in 
the other not. introduces a confusion in the administration of the law, 
for which the only justification must be the express and mandatory 
requirement of the statute, or the express and controlling décision of 
the Suprême Court. The measure of the statute is thus stated by the 
Suprême Court in the International Coal Mining Case: 
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"The statute glves a rlght of action for damages to the injured party, and 
by the use of thèse légal terms clearly indicated that the damages recoverable 
were those known to the law and intended as compensation for the injury sus- 
tained. It Is elementary that in a suit at law both the fact and the amount 
of damage must be proved. And although the plaintift insists that in ail cases 
like this the fact and amount of the pecuniary loss is matter of law, yet thls 
coutention is not sustained by the language of the act, nor is it well founded 
in actual expérience, as will appear by considering several usual and every- 
day instances suggested by testimony in this record." 

This statement of the Suprême Court is gênerai, and is appHcable 
to any and ail cases where damages are sought by one claiming to hâve 
been injured by a violation of the act. It would seem to dispose of 
the contention of the défendants in error, referred to above and ap- 
proved by the court below, that "the shipper was entitled as matter of 
law to recover the différence between the two rates," that is, the tariff 
rate charged to the shipper, and the lower rate f ound to be reasonable 
by the Commission. Herein is the essential vice of défendant in er- 
ror's argument, that the fact and amount of pecuniary loss in a case 
like the présent, is matter of law, and not of fact to be determined by 
the jury. It does not help the matter that the défendants in error argue 
that the rate charged having been conclusively found by the Commis- 
sion as unreasonable, the award of the différence between that rate 
and the rate found to be reasonable is only prima facie évidence of the 
liability of défendant for the amount so awarded. The act makes noth- 
ing prima facie évidence of the liability created by section 8. The 
prima faciès mentioned in section 16 is attached to the facts stated in 
the finding and order of the Commission, which facts may or may not 
be sufficient to establish that liability. 

Section 16 of the original act has been so amended as to meet the 
objection that was made soon after its enactment, that in réparation 
cases, the order of the Commission could not be enforced by a sum- 
mary proceeding in a court of equity, as administrative orders were en- 
forced, and that the liability for the damages actually sustained by a 
shipper, by reason of a violation of the law, could, conformably to the 
seventh amendment of the Constitution, only be enforced, as are other 
liabilities of that kind, by a suit at common law. This récognition by 
Congress of the necessity of conforming to the requirements of the 
seventh amendment, is, of course, inconsistent with any interprétation 
of the ninth section, from which it could be inferred that a person 
claiming to be damaged by any common carrier, might "elect" to pur- 
sue bis claim for damages before the commission, as bis final and effi- 
cient remedy, and procure an award for the payment of the same, en- 
forceable as such in a court of law, as an administrative order is en- 
forceable in a court of equity. The successive amendments, by which 
section 16 was brought into its présent shape, attest the earnest pur- 
pose of Congress to meet the, situation. Suits to enforce the liability 
created by section 8 were made available to the person injured in ail 
cases, not only where the violation of the statute was an act or prac- 
tice denounced as illégal by the law itself, but also where such act or 
practice was only made illégal by the finding of the Commission. 

Sections 13 and 15 having provided that the Commission was au- 
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thorized, either upon complaint or upon its own initiative, to déclare, 
upon investigation, any rates or practices unjust or unreasonable, sec- 
tion 16 provided for a case where, after the .complaint and investiga- 
tion, an award, or, as it was called in the original act, a recommenda- 
tion, of damages was made by the Commission. If not complied with 
by the défendant within a time specified, the complainant was author- 
ized to file in a Circuit (District) Court of the United States, or in any 
State court of gênerai jurisdiction, a pétition setting forth briefly the 
causes for which he claims damages and the order of the Commission 
in the premises. "Such suit in the Circuit Court of the United States 
shall proceed in ail respects like other civil suits for damages." This 
is in eiïect authorizing in the spécial case described a common-law 
suit for damages, as contemplated by sections 8 and 9, in ail cases 
where damages are claimed conséquent upon a violation of the law. 

It is true, that the law makes an exception to the ordinary rule of 
évidence in such cases, by providing that facts stated in the findings or 
order of the Commission need not again be proved by the plaintiff, the 
finding and order being made prima facie évidence of such facts. Such 
facts may or may not be relevant to the question of the liabiltty for, 
or amount of, damages claimed. Their evidential value in this respect 
is for the court and jury trying the case. This prima faciès of the 
facts found is an advantage of considérable moment to the plaintiiï. 
It is an expressed exception to the ordinary rule of évidence, and 
should not be extended by implication. It must be confined to the 
précise meaning of the language of its enactment. If the intent of 
the législative mind had been to go further and make, not only the 
findings of fact and order prima facie évidence of the facts stated, but 
also the conclusions of the Commission on facts, prima facie évidence 
of the liability of the défendant for the amount of damages stated in 
the award, such intent should and would hâve found expression in the 
act. We are not to impute to Congress such an intention so violative 
of the fundamental rights of the parties to a suit at common law, and 
of the express guaranty of the Constitution in that regard. If more 
were wanted, we might refer to the language of section 14, which em- 
phasizes the distinction between the "conclusions" of the Commission 
and "the findings of fact on which the award is made." 

The distinction between réparation and non-reparation cases, so 
anxiously made by Congress, in order to conform to the spirit of the 
seventh amendment, would be practically nullified, if, in prosecuting 
a suit for damages actually sustained by reason of a violation of the 
law, the liability for such damages, and the amount thereof, as found 
by the Commission, must be conceded in the first instance. Is a de- 
fendant to be called upon, practically to prove a négative, and show 
that the plaintiiï was not damaged, or that the amount claimed was less 
than that stated by the Commission? Thèse facts, or the facts upon 
which they dépend, are ail peculiarly within the knowledge of the 
plaintiiï, and it is fundamental that neither party to a suit should be 
required to prove or disprove what is peculiarly within the knowledge 
of the opposite party. 
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Unwarranted as this contention may be, that the findings and order 
of the Commission are prima facie évidence, not only of the facts 
therein stated, but of the conclusions of the Commission in regard to 
the very subject-matter in litigation, it is also still more unjust in thèse 
cases, because if sustained, it practically and substantially makes the 
award of the Commission, not only prima facie, but conclusive évidence 
of the plaintiff's case. 

The theory of the case, as presented by the défendants in error in 
their pleadings, as v^^ell as at the trial, and adopted by the court below, 
is that the suit was brought upon the award, qtia award, instead of 
having been brought "to enforce a cause of action given by this sec- 
tion (section 8) to any person injured." It was brought "to recover 
what, though called damages, would really be a penalty." In accord- 
ance with this theory plaintiff's contention logically follows that, when 
the Commission finds that the rates charged were unreasonable, and 
what the reasonable charge should hâve been, the establishment of 
thèse facts entitles the shipper, as matter of law, to recover the différ- 
ence between the two rates. In the présent case, we hâve the unques- 
tioned finding of the Commission, that the rates charged were unrea- 
sonable, and that a certain lower rate was reasonable, and the différ- 
ence between the two was expressly and avowedly awarded as damages 
to the plaintiff. Défendants in error contend and the court below 
States that the so-called facts, when shown at the trial, constitute a 
prima facie case for the plaintiff. If, however, the différence between 
the two rates is, as matter of law, the measure of damage sustained 
by the plaintiff, it is not only prima facie but conclusive évidence upon 
court and jury of the injury of the plaintiff and of the amount of dam- 
age to which he is entitled. Grant the premise, that plaintiff is enti- 
tled to recover, as matter of law, the différence between a reasonable 
and unreasonable rate found by the Commission, and that the suit is 
for the recovery of that différence, as awarded by the Commission, the 
logical conclusion is, as stated by the défendants in error and the court 
below. This "logical conclusion," however, is a reductio ad absurdum, 
and therefore shows the falsity of the premises upon which it is 
founded. 

Congress admittedly, by its successive amendments to the act of 
1887, sought to conf orm to the requirement of the seventh amendment, 
by providing that, where the matters involved were founded upon a 
controversy requiring a trial by jury, such a trial should be accorded. 
Can it be doubted that the parties, therefore, are entitled to a real trial 
by jury, so conducted as to accord to them in full measure the enjoy- 
ment of their constitutional right? If so, how wide of the truth is the 
contention that this right has been enjoyed by the défendant in the 
présent suit? 

We hâve already quoted one form in which the theory of the case 
is stated by the plaintiff below. In another place in his supplemental 
brief, it is thus stated: 

"At common law, a shipper who had been charged unreasonable rates could 
recover the overcharge; and, under the statute, as soon as the Commission 
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had determlned that there had been an overcharge, the shipper could recover 
In the same way, althougU, of course on the triai the carrier was at liberty to 
disprove, if It could, the faet of the overeharge established prima faeie by the 
finding and order of the Commission." 

The "overeharge," as has been before stated in the same brief, can 
be nothing else than the différence between the reasonable and. the un- 
reasonable or tariff rate. How can the carrier be said to be "at lib- 
erty" to disprove that arithmetical fact? This différence, according 
to the theory of the court belov/, — though its payment has neither been 
"extorted" or "coerced," except by the law, — is the damage to whicli 
the plaintiff is entitled as a matter of law. Though stated to be prima 
facie, it is really, according to that theory, conclusive as to the in jury 
of the plaintifï and the amount of his damage. 

We need only for a moment compare this theory of a suit for dam- 
ages with that which is established by the act itself. The sixteenth sec- 
tion nowhere says that the report, findings or order of the Commission 
are prima facie évidence of the liability of the défendant, or of the 
amount of such liability. It only says, and we must again recur to its 
exact language, that the findings and order of the Commission "shall 
be prima facie évidence of the facts therein stated." But clearly, such 
facts are not made prima facie évidence of anything. Their evidential 
value is for the court and jury to détermine. They may or may not 
be sufficiènt to make a prima facie case, or they may, in the opinion 
of the court or jury, be of any other gréa ter or less degree of pro- 
bative force. Thèse facts can be no other than those ref erred to in the 
fourteenth section, where it provides that, after an investigation, the 
committee shall make a report, "which shall state the conclusions of 
the Commission, together with its décision, order, or requirement in 
the premises ; and in case damages are awarded, such report shall in- 
clude the ûndings of fact on which the award is made." 

In view of this, it would seem almost an abuse of language to say 
that the "facts," of which the findings and order of the Commission 
are prima facie évidence, include the conclusions arrived at by the 
Commission, as to the injury of the plaintifï and the amount of dam- 
ages sustained. The measure of damage is not fixed by the statute to 
be the différence between a reasonable and an unreasonable rate, as a 
matter of law or otherwise. On the contrary, the eighth section dé- 
clares that the "common carrier" in this case, as in ail others, "shall 
be liable to the person or persons injured for the full amount of dam- 
ages sustained in conséquence of any violation of the provisions of 
the act." What those damages may be, is a question of fact to be de- 
termlned by the juiy, and not a question of law. That is distinctly 
decided by the Suprême Court in the International Coal Mining Case. 
This is the measure of damage established by the act itself, and must 
be conf ormed to in a case like the présent. The language of the eighth 
section makes the measure of damage therein prescribed applicable to 
every violation of the act. Nor has the Suprême Court in any case 
decided otherwise. Its reasoning as to the measure of damages estab- 
lished by the eighth section, is also applicable to every violation of the 
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act, — to one that dépends for its illegality upon a finding of the Com- 
mission, as well as to one where such finding is unnecessary. The 
argument to the contrary is largely technical, and tends to make a 
mockery of the right to a jury trial and to defeat the just purposes 
of the act in that respect. 

We conclude by quoting again the language of the Suprême Court 
in the International Coal Company Case, after referring to what was 
said by that court in Parsons v. Railway : 

"Congress had not then and bas not since given any indication of an intent 
that persous not Injured mlght, nevertlieless, recover what thougli called dam- 
ages would really be a penalty, in addition to the penalty payable to the gov- 
ernment" 

Our opinion, therefore, already filed, with certain modifrcations in 
the text thereof, will stand as the opinion of the court in this regard. 

For obvions reasons, we hâve made no distinction between the count 
for the recovery of damages for discriminatory rates and that for un- 
reasonable rates, and therefore hâve not referred to the former in the 
plaintiff's pétition, complaining of discriminations alleged to hâve been 
practiced by the plaintiff in error during the period from November, 
1900, to August, 1901, although the counsel for défendants in error 
says in his brief at the rehearing : 

"ïhere Is a wide distinction between the two causes of action." 

But it is argued that, inasmuch as, upon application of the plaintifï, 
a discrimination was found by the Commission to hâve been practiced 
by the défendant, and réparation therefor awarded, in the amount of 
the différence between the tariff rate charged and the low rate col- 
lected from other shippers, that award was prima facie évidence of 
the damage Sustained by the plaintiff. So that, according to this argu- 
ment, even in rebate cases there is a class, consisting of those in which 
the Commission bas intervened and made an award, to which the meas- 
ure of damage established by section 8 for every violation of the law, 
does not apply. 

Défendants in error also urge that this court was in error in its in- 
terprétation of the second paragraph of section 16 of the act, provid- 
ing that 

"ail complaints for the recovery of damages shall be filed with the Commission 
within two years from the time the cause of action accrues, and not after, and 
a pétition for the enforcement of an order for the payment of money shall be 
flled in the Circuit Court [or state court] within one year from the date of 
the order, and not after : Provided, that claims accrued prior to the passage 
of this act may be presented within one year." 

We hâve carefully reconsidered the opinion we hâve already ex- 
pressed as to this provision of the sixteenth section of the act, in the 
light of the able argument of counsel for défendants in error. We are 
not convinced, however, that we bave misconceived the true meaning 
and spirit of that provision, and therefore adhère to our judgment, 
that the court below was in error in instructing the jury that 

"there is no statute of limitation which bars the recovery of the plaintiff for 
either of the amounts presented In this suit" 
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The assignments of error in this respect, therefore, must be sus- 
tained, and for thèse reasons and those heretofore stated, the judgnjent 
below must be réversed, and a venire de novo awarded. 



BOSTON ELEVATED RY. CO. v. PAUL BOTTON CO. 

(Circuit Court of Appeals, First Circuit. December 19, 1913, On Pétition for 
Reliearing, April 3, 1914.) 

No. 9T4. 

1. Action on the Case (§ 4*) — Natuee or Action— Construction of Dbc- 

LAKATION. 

A déclaration, alleging a lease of ground by défendant to plaintiiï, dé- 
fendant'» wrongful entry thereon, and expulsion of plaintlff befpre the 
expiration of the term, and the subséquent continued exclusion of plaln- 
tifC durlng the remainder of the term with conséquent damage to plain- 
tiiï, held to State a cause of action of trespass on the case under the 
Massachusetts practice in which plaintifC might recover indemnity for 
loss of the right to use and oceupy the premises durlng the remainder 
of the term. 

[Ed. Note. — For other cases,' see Action on the Case, Cent. Dig. §§ 42- 
46; Dec. Dig. § 4.*] 

2. Landlord and Tenant (§ 180*) — Wrongful Eviction— Evidence— Sxiffi- 

CIENCY. 

Evidence considered, in an action on the case to recover damages for 
the alleged wrongful entry upon and éviction of plaintlff from pîemises 
which it held as tenant, and held sufficient to establish plaintiff's posses- 
sion at the time of the entry. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
715-729; Dec. Dig. § 180.*] 

3. BsTOPPEL (§ 68*) — Equitable Estoppel— Inconsistent Positions in Judi- 

CIAL PeOCEEDINGS. 

Where, from the admitted facts in an action to recover damages for 
the alleged wrongful entry upon and éviction of plaintlff from certain 
premises of which it was tenant, it appeared that défendant had leased 
the premises to plaintlff: for a term of five years, and that during such 
term and on the day alleged In the déclaration défendant entered upon 
and took possession of the premises for the expressed purpose of ter- 
mlnating the lease under its terms for breach of a condition which 
plaintlff could only hâve commltted if in possession, évidence relied upou 
by défendant to justify Its entry held to estop it from claiming at the 
trial that plaintlff was not in possession when the re-entry was niade. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §| 165-169 ; Dec. 
Dig. § 68.*] 

4. Evidence (§ 357*) — Copy of Lbtter— Competenct. 

A copy of a letter not shown to hâve been sent or recelved held not 
admissible to prove a statement made therein which was at most only 
the opinion of the writer. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1492-1499; 
Dec. Dig. § 357.*] 

5. Evidence (§ 546*) — Competbnct of Experts— Discrétion of Court. 

Upon the question of the value of the unexpired term of a lease for 
premises upon which plaintlff as tenant had buUt amusement chutes, it 
was within the discrétion of the court to admit as expert testimony, to 
be considered with other testimony, the opinions of witnesses who, al- 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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tÈough not familiar with the value o£ rcal estate in the vicinity, were 
experienced in building and conducting such chutes as places of public 
amusement 

[Ed. Note. — For otlier cases, see Evidence, Cent. Dig. § 2363; Dec. 
Dig. § 546.*] 

e. Landlord and Tenant (§ ISO*) — Admissibilitt or Evidence — Bbeach of 
Lease. 

Upon the question of the value of the unexpired term of a lease of 
promises upon which chutes for public amusement purposes had been 
built and operated during the two previous seasons, it v>'as not error to 
admit évidence tending to show the receipts, expenses, and net profits of 
the business during such seasons as an élément to be considered by the 
jury. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
715-729; Dec. Dig. § 180.*] 

7. Corporations (§ 559*) — Effect of Appointment of Eeceive» foe Plain- 

TIFF— PENDING SUITS. 

The appointment of a receiver for a plaintiff corporation pending a 
suit did not abate the action, nor was it error to permit it to proceed in 
plaintifif's name, where the receiver did not ask to intervene, and no mo- 
tion was made to hâve him substituted as plaintifC. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2241-2252, 
2259 ; Dec. Dig. § 559.*] 

In Error to the District Court of the United States ■ for the District 
of Massachusetts ; Clarence Haie, Judge. 

Action at law by the Paul Boyton Company against the Boston ■ Ele- 
vated Railway Company. Judgment for plaintiff, and défendant brings 
error. Affîrmed. 

Thomas Hunt, of ■ Boston, Mass. (Gaston, Snow & Saltonstall, of 
Boston, Mass., on the brief), for plaintiff in error. 

Hugh W. Ogden, of Boston, Mass. (Samuel J. Elder and Whipple, 
Sears & Ogden, ail of ■ Boston, Mass., on the brief), for défendant in 
error. 

Bef ore DODGE, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

DODGE, Circuit Judge. This suit was brought in March, 1899, in 
the Circuit Court. As originally brought, the plaintiffs in it were the 
Grâce & Hyde Company and the Paul Boyton Company for the Grâce 
& Hyde Company's use and benefit.- A judgment for the plaintiffs en- 
tered February 3, 1900, was reversed on the defendant's exceptions 
by this court December 3, 1901, 112 Fed. 279, 50 C. C. A. 239.' After 
the mandate, the déclaration was amended by making the Paul Boy- 
ton Company sole plaintiff, and also by substituting a single count for 
the two counts contained in the déclaration upon which the case first 
went to trial. A demurrer to the amended déclaration was overruled 
in July, 1906. 

At the second trial, in November, 1907, there was again a verdict for 
the plaintiff. Judgment was entered on this verdict in March, 1912, 
and the case is again hère on the défendant company's exceptions. 
The défendant, hère plaintiff in error, will be hereinafter referred to 
as the "défendant," and the Paul Boyton Company, hère défendant 
in error, as the "plaintiff." 

*Ii'or other cases see same topic & § nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The West End Street Railway Company, which may be regarded as 
identified with the défendant for the purposes of this case, leased a 
tract of land in Boston to the plaintiff for five years from February 
1, 1896. The amended déclaration allèges that on May 24, 1898, the 
défendant wrongfully and uniawfully entered upon the leased prem- 
ises, expelled the plaintiff from them, took possession of them, and 
refused possession, use, and enjoyment of them to the plaintiiï at 
ail times thereafter. This îs the violation of its rights vvhereof the 
plaintiff complains and for which it seeks to recover damages. Its 
writ describes the action as an action of tort. 

The objection raised by demurrer was that the déclaration did not 
allège the plaintiff to hâve been in possession of the premises at the 
time of the alleged entry and trespass. The court held in overruling 
the demurrer, as appears from the opinion dated July 17, 1906, that 
although ownership of the premises at the time in any one had not been 
directly stated, yet it sufficiently appeared from the f acts • stated, as 
against the défendant, that the close was the plaintiff's. The court 
also held that an allégation of possession in the plaintiff ■ was unneces- 
sary if there was a sufficient allégation of its ownership, though pos- 
session would hâve to be proved. The court ■ regarded the déclaration 
as too loosely drawn and as leaving too much to inference, and sug- 
gested that, if it was to be further amended by being made more defi- 
nite, the amendment should be then made. None has been made, 
however, nor has the overruling of the demurrer been assigned as er- 
ror. The second trial was upon the amended déclaration as it stood, 
notwithstanding the court's suggestions. 

The Massachusetts system of pleading includes ail actions of tres- 
pass and trespass on the case in the category of "actions of tort." If 
there is a remedy for the wrongs complained of in the déclaration oth- 
erwise than by an action of contract, the remedy must be accor3ing 
to some one of the forms of action just referred to, and to whichever 
of them it may correspond it will be an action of tort under Massa- 
chusetts laws. 

[1] 1. The défendant insists that the déclaration states only an ac- 
tion of trespass q. c. f., that it allèges "a direct, unlawful entry upon 
real property, without more" — "merely that there was a direct, mo- 
mentary, unlawful entry, and no more." But, however open to criticism 
in some respects, we think the allégations of the déclaration such that 
they cannot fairly be taken in a sensé so limited. After alleging the 
lease of the premises to the plaintiff, and the érection by it of certain 
structures thereon in accordance with the lease, and the use of thèse 
structures by it while in possession as tenant under the lease, the déc- 
laration continues thus : 

"On or about the tweiitj'-fourth day of May, 1898, and whlle there was an 
unexpired balance of terni of two years and a half, the défendant wrongfully 
entered into and upon said premises and expelled the plaintiff from occupa- 
tion thereof, and itself took possession of sald premises and ail structures 
which had been erected thereon by the plaintiff, and has ever since decllued 
and refused to permit the pliilntiff to come upon said premises or hâve the 
use or eiijoyinent thereof, or there conduct its profitable business in the man- 
agement and opération of said amusement and exhibition." 
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And it then daims, as spécial damages, that the plaintiff has there- 
by lost benefits and profits whiçh would hâve accrued to it f rom its 
occupation and use of the premises and of the structures erected on 
them under the lease, and would continue to suffer such loss until the 
lease expired. The action, as has appeared, was brought before the 
expiration of the term. 

We cannot agrée with the défendant that such a déclaration must be 
regarded as based wholly on the injury to the plaintiff's possession in- 
volved in a direct, momentary, unlawful entry upon the premises. Not 
merely the défendantes unlawful entry, but also its assumption and 
maintenance of possession, its éviction of the plaintiff thereby, and the 
subséquent continued exclusion of the plaintiff are complained of . For 
such an unlawful expulsion of the plaintiff from possession as tenant, 
followed by continued exclusion from such possession and resulting 
in consequential damage to the plaintiff, we see no reason to believe 
that an action on the case would not be a proper remedy; notwith- 
standing that on the same facts trespass q. c. f. might hâve been 
brought, or an action of contract upon the covenants in the lease. In- 
stances are not wanting wherein such actions in tort for consequential 
damages, by tenant against landlord, and based upon unlawful éviction 
or exclusion during the term of the lease, hâve been sustained, with- 
out regard to the rules applying when the injury to be redressed is a 
mère momentary invasion of the plaintiff's possession and the action 
therefore strictly one of trespass q. c. f. See Ashley v. Warner, 11 
Gray (Mass.) 43 ; Snow v. Pulitzer, 142 N. Y. 263, 36 N. E. 1059 ; 
Gildersleeve v. Overstoltz, 90 Mo. App. SIS; Chapman v. Kirby, 49 
111. 211; AUison v. Chandler, 11 Mich. 542. 

A similar view of one count in thè original déclaration was suggested 
by this court upon the former writ of error in this case. Boston Ele- 
vated, etc., Co. v. Grâce & Hyde Co., 112 Fed. 279, 285, 50 C. C. A. 
239. The count there referred to was, in ail respects material for the 
présent purpose, substantially like the présent amended déclaration. 
The défendant objects to this view that the déclaration does not allège 
any injury to the reversion or permanent damage to the property, but 
this is not a valid objection unless it be true that the facts alleged en- 
title the plaintiff to recover for a direct, momentary, unlawful entry 
only, and such damages only as it sustained by a momentary disturb- 
ance of its occupation. We find no controUing authority and no con- 
trolling reason in principle which obliges us to hold that unless it sues 
on the covenants in its lease, or first resorts to a real action for recov- 
ery of its possession, it is debarred from recovering indemnity for 
its loss of that right to use and occupy the premises during the re- 
mainder of the term, upon which it was entitled to rely. We find no 
conclusive reason why it may not treat the landlord's entry and subsé- 
quent occupation as having terminated the lease,. and, if the termina- 
tion was wrongful, obtain indemnity in an action of tort. We there- 
fore overrule those exceptions which complain of refusais to instruct 
that the déclaration stated no cause of action in case, that there could 
be no recovery in tort without proof of injury to the reversion, and 
that there was no évidence of such injury. As will appear, other ex- 
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ceptions to instructions given or refused upon the subject of damages 
must be, for simiiar reasons, disposed of in the same manner. 

[2] 2. But, although we regard the plaintifif's action as above stated 
and not as contended by the défendant, proof of possession in the 
plaintiff on May 24, 1898, is none the less necessary for its support — ■ 
as was said by the Circuit Court in the opinion above referred to of 
July 17, 1906, overruHng the demurrer. The next inquiry is whether 
or not the défendant can complain of the ruling at the trial that the 
fact of such possession was established by the évidence. 

The défendant proceeded, after its demurrer was overruled, to an- 
swer the amended déclaration on August 10, 1906. This answer con- 
tained, besides a gênerai déniai, an express déniai that the plaintiff was 
in possession on May 24, 1898. But it set up also, in its fifth para- 
graph, an affirmative défense, as follows : 

That before the lease mentioned in the déclaration the défendant 
was owner, seised in f ee, and in possession of the premises. 

That being so seised it made a lease of them to the plaintiff as tenant 
thereof. 

That this lease was upon condition that the plaintiff should main- 
tain during the term certain structures and an exhibition on the prem- 
ises, continuons while the weather in each year permitted. 

That the lease further provided that upon failure to maintain such 
continuons exhibition the lessor might enter while neglect to maintain 
it continued and repossess the premises as of its own estate. 

That during the term the plaintiff failed to maintain such continu- 
ous exhibition. 

That thereupon the défendant had the right while such default con- 
tinued to enter immediately and so repossess itself of the premises 
without being guilty of trespass, and that such an entry would déter- 
mine the plaintiff's lease. 

And in the next (sixth) paragraph of the answer it was further set 
up that on May 24, 1898, the plaintiff and the person then having law- 
ful possession of the premises requestedand invited the défendant so 
to enter. 

To a supplemental answer later filed, setting up another affirmative 
défense, and the plaintiff's replication thereto, no spécial référence is 
necessary for the présent purpose. Upon the issues thus presented the 
case went to trial. 

At the trial, as the présent bill of exceptions sets forth, certain facts 
were admitted by the parties. It was admitted, among other things, 
that the defendant's entry upon the premises, a justification whereof 
was set up as above in its answer, was made on May 24, 1898, under 
circumstances appearing, as the exceptions state, "in détail below." 
Further on in the exceptions, uncontradicted évidence on the defend- 
ant's behalf is found, to the effect that its treasurer made this entry, 
under instructions f rom its président, and that in making it he declared 
that he "took possession under f orf eiture of the lease ;" also that, hav- 
ing thus entered, the défendant immediately sent the written notice to 
the plaintiff dated May 24, 1898, which is quoted in fui! in the former 
opinion of this court. 112 Fed. 280, 50 C. C. A. 239. This notice was 
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directed to the plaintiiï alone, and expressly stated to it that the entry 
had been made in accordance with the provisions of the lease, for 
breach of the conditions thereof, and that by the entry the défendant 
had terminated the lease and the term thereof. The making of the 
lease referred to, dated January 1, 1896, a copy whereof is annexed to 
the déclaration, was another fact admitted at the trial, as was also the 
making of the written agreement between the plaintiiï and the Grâce 
& Hyde Company, dated January 8, 1896, and being Exhibit 7, an- 
nexed to the exceptions. 

At the trial, notwithstanding its entry and notice thus admitted, the 
défendant contended that the plaintiff's possession of the premises at 
the time of the entry had not been proved, or was, at least, a question 
for the jury. The court ruled, as matter of law, that the plaintiiï was 
in possession at the tîme, and that by its entry the défendant terminated 
the plaintiff's lease. The défendant complains that this was error. 
It insists: (1) That there was no évidence that the plaintiff ever took 
or had possession under the lease ; (2) that, on the contrary, the évi- 
dence showed the Grâce & Hyde Company to hâve taken possession 
of the premises before February 1, 1896, when the term under the 
lease began, by virtue of its agreement with the plaintiff of January 8, 
1896, showed the Grâce & Hyde Company to hâve held continuons, 
exclusive possession thereafter until Rlay.l9, 1898, five days before 
the defendant's entry, and further showed one Wallace E. Hyde to 
hâve been in exclusive possession of them during this interval of five 
days and at the time of the entry. 

Thèse contentions are based upon further facts admitted, or upon 
évidence given at the trial, regarding transactions under the agreement 
of January 8, 1896, between the plaintiff and the Grâce & Hyde Com- 
pany, regarding controversies and litigatioin between them arising f rom 
those dealings, and regarding varions steps taken therein by one or the 
other of them. The further admitted facts significant in this connec- 
tion may be thus described: 

(1) Provisions in the above agreement of January 8, 1896 (article 
3) that the Grâce & Hyde Company should "hâve the right to ôbtain 
and hold exclusive possession and control of * * * said leased 
premises," and of a structure called a "chute" to be built thereon by 
it, until the whole amount owing to it for building the chute, etc., as 
agreed should be fully paid. 

(2) Sworn allégations by the plaintiff in a bill in equity, brought 
January 4, 1898, by it against the Grâce & Hyde Company in an Illinois 
court, that said company had been fully paid for building the chute and 
ought to deliver it to the plaintiff ; yet had not done so, but had deliv- 
ered "possession of the Boston Chute" to persons unknown ; also that 
said premises were neither in its possession nor in the possession of 
the Grâce & Hyde Company, but had been turned over to persons un- 
known by the latter company. 

(3) Sworn allégations by the plaintiff in an amended bill, filed in 
the same case May 5, 1898, that the Grâce & Hyde Company still re- 
fused to "surrender possession of said chutes" to it ; and, in a supple- 
mental bill, filed on the same day, that the Grâce & Hyde Company 

211 F.— 52 
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"retook possession of said Boston Chute" on or about March 1, 1898, 
from a tenant to whom it had leased them, had since "maintained ana 
asserted exclusive possession and control thereof," and had "given ont" 
that certain persons were the plaintifï's agents and managers ; also that 
Wallace E. Hyde, one of said persons, had taken possession of the 
same, and that he and the Grâce & Hyde Company had "held posses- 
sion of said chute" since January 4, 1898. 

(4) An order by the Illinois court May 9, 1898, not appearing to 
bave been vacated or modified, appointing a receiver for tvvo "chute 
properties" described in the bill, one of them the chute hère in ques- 
tion, and directing that possession of them be surrendered to said re- 
ceiver by the Grâce & Hyde Company, Wallace E. Hyde, William 
Grâce or their représentatives. 

(5) Allégations by the plaintifï in a bill in equity brought by it 
against the Grâce & Hyde Company and others, in a Massachusetts 
court, May 28, 1898, four days after the defendant's entry, that the 
Grâce & Hyde Company had leased the "Boston Chute and grounds" 
to persons unknown, and neglected and refused to give the plaintifï 
possession of said chute;- that it had subsequently refused to deliver 
possession thereof to the Illinois receiver, but had put Hyde in pos- 
session thereof as its agent; and that Hyde, as such agent, had refused 
to deliver possession thereof ; that the "Boston Chute" had been at- 
tached in a suit brought by Hyde against the plaintifï by a deputy sher- 
ifï, who held possession thereof and refused to deliver it to the re- 
ceiver ; also that the plaintifï and the receiver were excluded from said 
chute by the défendants named in the bill. 

Of the évidence given at the trial and relied upon by the défendant 
in support of its above contentions, the significant features may be 
stated as follows: 

Calkins, secretary and treasurer of the plaintifï company during 
May, 1898, and the person appointed as above by the Illinois court re- 
ceiver of its property, called by the défendant, testified that the plain- 
tifï company was not in actual physical possession of the premises dur- 
ing that month ; that attempts made by him to get such possession dur- 
ing the month did not succeed ; that at one such attempt, made by him 
on May 13, 1898, in company with N. P. Dodge, acting as counsel for 
the plaintiff, Wallace E. Hyde was found to be in possession of the 
premises and ordered them off ; that Hyde was not then in the plain- 
tifï's employ and did not represent it ; that Hyde purported at the time 
to hold such possession, fîrst, on behalf of the Grâce & Hyde Com- 
pany, then on his own behalf, claiming to hâve purchased the Grâce 
& Hyde Company's interest. 

N. P. Dodge, counsel for the plaintifï company in May, 1898, also 
called by the défendant, coniirmed Calkins' testimony as to what hap- 
pened at the premises May 13, 1898, and stated further that he had 
never succeeded in obtaining actual possession of the premises for the 
plaintifï company or for its receiver. 

Silsby, a deputy sherifï, called by the défendant, testified that undei 
a State court writ dated May 18, 1898, in an action of contract by Wal- 
lace E. Hyde against the plaintifï, he attached the chutes and ail the 
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property inside the enclosure on the premises; that this attachment 
was taken off on May 26th and discharged ; that he found Wallace t,. 
Hyde there, and saw him there several times while the attachment con- 
tinued, in actual charge and physical control of the premises. 

There was testimony by WiUiam Grâce, président of the Grâce & 
Hyde Company, called by the plaintiff, that his company had, at the 
tnd of 1897, been repaid ail that was due it for constructing the chutes 
under the agreement of January 8, 1896; that Wallace E. Hyde was 
its local manager in Boston and represented it in the opération of the 
chutes ; that it directed Hyde by telegram, on May 19, 1898, to turn 
over the property known as the Boston Chute to the représentative of 
the receiver appointed in Illinois ; that after that date it had no repré- 
sentative in Boston and carried on no business at the Boston Chute. 

It appeared that Wallace E. Hyde alleged under oath, in a bill of 
equity filed in the superior court by him against the plaintiff, on May 
23, 1898, that he was in possession of the premises, claiming to hold 
them under the terms of the defendant's lease to the plaintiff and by 
reason of his ownership in the chute and its appurtenances ; and also 
alleged himself to be équitable owner of them, maintaining possession 
against the Illinois receiver, except so far as the sheriff held possession 
under the above writ of attachment. 

We are unable to >find in the f acts or évidence thus relied upon sufh- 
cient reason for holding that the ruling now under considération was 
wrong. 

It stood admitted at the trial, as it did not upon the pleadings, that 
the défendant had leased the premises to the plaintiff, and had done this 
by the lease which the déclaration set forth — a lease providing, among 
other things, that there should be no assignment or subletting without 
the defendant's consent. 

Whatever the effect of the plaintiff's agreement with the Grâce & 
Hyde Company, as between the parties to it, it is clear, as this court has 
once held (112 Fed. 285, 286, 50 C. C. A. 239), that it neither created 
nor contemplated a subtenancy, and negatived the conveyance by the 
plaintiff of any immédiate interest in the leasehold; so that whatever 
the Grâce & Hyde Company did under it on the premises must be re- 
garded, as against strangers to that agreement, as done for the plaintiff, 
and its occupation or "possession" of the premises as, in légal effect, 
that of a manager or agent for the plaintifï. Nor is this any the less 
true because the terms of the agreement were that the Grâce & Hyde 
Company should bave "exclusive" possession. Whatever the terms 
used in the agreement to describe it, the right which that company took 
by agreement could hâve been nothing more than a right to require the 
plaintiff to keep a promise that it would not interfère nor permit inter- 
férence with the company's exclusive control and management of the 
chutes, while the company's occupation under the plaintiff continued. 
Such a right presupposed possession in the plaintiff as tenant. We find 
nothing, therefore, in any of the allégations or admissions made or tes- 
timony given for the purposes of the controversy between the parties 
to the agreement regarding their rights under it, which would hâve 
justified a finding that the plaintiff was out of possession, in the sensé 
required for the purposes of this case. 
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There was nothing in the évidence indicating that any one had ever 
been, for any purpose, substituted for the plaintifï as the defendant's 
tenant under the lease, or as the person liable to the défendant either 
for the monthly rent reserved, or for the performance of the tenant's 
other covenants under the lease. 

No change whatever in this state of afïairs from the time of making 
the lease on January 1, 1896, to the defendant's entry on May 24, 1898, 
could be inferred from the évidence. The defendant's supplementary 
brief expressly disclaims the contention that the lease had ever been 
abandoned. 

[3] It stood admitted at the trial, as it had not on the pleadings, that 
the défendant did in fact assume on May 24, 1898, to enter for the sole 
purpose of terminating the leasè by its entry, and, as part of the steps 
it took to effect such termination, to notify the plaintiff that it had 
made the entry, and had made it for breach of conditions to be per- 
formed by the plaintifï. And the défendant stood committed by its 
answer, to the claim that the only breach of thèse conditions relied on 
to justify the entry consisted in the fact that the plaintiff had failed to 
maintain the continuous exhibition which the lease required. The de- 
fendant's entry having been, by its own admission, made, and made 
for the sole purpose of taking advantage of something which the plain- 
tiff had failed to do, and of something which it could only hâve done 
if it had possession of the premises, we think it cannot now expect us 
to hold the trial court in error for refusing to permit it, at the same 
time, to ask the jury for a finding that the plaintiff then had no posses- 
sion of the premises at ail, and could not, therefore, hâve committed 
the very breach of condition of which the défendant assumed to take 
advantage by its entry. At the trial, however it might hâve been on 
the pleadings, the two positions were inconsistent, and it was for the 
court to say upon which the défendant should go to the jury. 

"Where a party gives a reason for liis conduct and décision touching any- 
thing involved in a controversy, he cannot, after lltigation has begun, cliange 
hls ground, and put his conduct upon another and a différent consideratiou." 
Kailway Co. v. McCarthy, 96 U. S. 258, 267 (24 L. Ed. 693). 

3. Whether or not there had been a breach of the conditions referred 
to, justifying the defendant's entry, was submitted to the jury. The 
défendant complains of refusais to direct a verdict for it upon this is- 
sue, or to rule either that Hyde was authorized to admit persons to the 
premises, or that, if he was in possession and control of them as the 
plaintiff's agent at the time of the entry, the défendant could not be 
liable for an entry made at his invitation and request. We cannot find 
anything in the évidence which would hâve warranted a finding either 
that the Grâce & Hyde Company was ever capable of authorizing Hyde 
to surrender the plaintiff's possession as tenant under the lease to the 
landlord, or that Hyde had any authority regarding the premises be- 
yond that which the Grâce & Hyde Company could give him, or that 
the plaintiff ever authorized Hyde either expressly or by impHcation, 
so to surrender its possession. If none of thèse things could hâve been 
found, it could make no différence whether or not he had authority to 
"admit persons" upon the premises, nor could any invitation by him to 
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the défendant to enter because of a breach of the conditions, or any 
admission by him that there had been such a breach, hâve bound or 
estopped the plaintifif. 

[4] Henry Wheeler, called by the défendant, a member of the Bos- 
ton bar, who had acted for the plaintifï in its above controversy with 
the Grâce & Hyde Company, produced from the letter book of his 
firm a copy of a letter dated iVIay 20, 1898, which, according to his tes- 
timony, formed part of his correspondence with Chicago counsel for 
the plaintiff, about the then pending htigation. It contained statements 
tending to show the weather at or before the date of the letter to hâve 
been such that the exhibition which the plaintifï was to maintain should 
hâve been open May 15, 1898. The copy offered by the défendant was 
excluded. Of its exclusion, the défendant clearly has no right to com- 
plain. Not only was there no express proof of the sending or receipt 
of the letter itself , but it was, at most, a statement of the witness' opin- 
ion, communicated between counsel acting on the same side of a pend-, 
ing suit. The witness was allowed to use the copy to refresh his recol- 
lection in testifying. The défendant cannot say it was in any way 
prejudiced by the ruling that the copy was not by itself admissible. 

4. The measure of damages, as the court ruled at the trial, was to 
be the value to the plaintiff of the unexpired term of the lease, which, 
on May 24, 1898, had until February 1, 1901, to run. Of this instruc- 
tion, we think, for the reasons stated, that the défendant has no right 
to complain. It is clear from what has been said that we consider the 
court to hâve been right in refusing to rule that nominal damages only 
could be recovered. 

[5] Four witnesses were allowed, against objection, to give their 
opinions of the value of the lease for the above unexpired period. The 
objection was that they were not sufficiently qualified as to the values 
of Boston real estate. None of them lived in Boston, ail were of 
Chicago, and their qualifying expérience appears to hâve been rather 
in building chutes and conducting them as places of public amusement, 
than as dealers in real estate, whether in Chicago or elsewhere. But 
while thèse premises had been held by the plaintiff as tenant under the 
lease, they had been fitted up, at much expense to it, with chutes and 
their appurtenances ; and their fair value to whoever might be entitled 
to use them for the remainder of the term might well hâve depended 
much on the fact that they were so equipped for the spécial and pe- 
culiar use thus contemplated, as one of the éléments entering into that 
value. Upon the qualification of witnesses offered as experts, the trial 
court is entitled to pass in its discrétion. In admitting the opinions of 
the witnesses referred to, we cannot say that the limits of that discré- 
tion were exceeded. The jury were instructed that the value of the 
premises for use as a place of amusement was only one of several al- 
leged éléments of value, ail of which were to be considered. 

Evidence was admitted, against objection, to show the value of the 
structure on the property, the amount expended in permanent improve- 
ments during 1897, and the desirability of the situation for amusement 
purposes. AH thèse matters we think the jury were rightly allowed to 
take into account, in determining the fair value of the leasehold inter- 
€st in question, as possible éléments of that value. 
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[B] Testimony was admitted, against objection, tending to show the 
receiptâ, expenses and net profits of the business conducted on the 
premises, after they had been fitted up as above, during the period of 
their opération in 1896 and 1897 by the Grâce & Hyde Company as a 
place of public amusement. The defendant's objection is that the 
profits of such a business are highly spéculative and conjectural, and 
that they hâve no necessary or probable connection with the value of 
a leasehold interest of the premises wliereon the business is conducted. 
Of course the amount of such previous net profits could not of itself 
be allowed to détermine the value of such an interest, but in view of 
the fact that the business was that for which the premises had been 
expressly adapted, for which they stood ready when the plaintiff was 
deprived of them, and for which they had been used in previous sea- 
sons, we are unable to" say that the court was wrong in permitting the 
jury to consider them as an additional élément entering into the esti- 
mate to be made. We can hardly doubt that intending lessors or 
lessees would so consider them in dealings contemplating an agreement 
involving the same question of value. The jury were carefully in- 
structed in regard to the varions contingencies which might affect a 
business such as that from which thèse profits resulted, and were cau- 
tioned to make due allowance therefor. Under the instructions they 
cannot hâve supposed themselves authorized to compensate the plain- 
tiflf for any loss of net profits as such. See Allis Co. v. Columbia, etc.,. 
Co., 65 Fed. 52, 57, 58, 12 C. C. A. 511; Dexter v. Manley, 4 Cush. 
(Mass.) 14, 27. 

We find no error, therefore, in the instructions given upon the ques- 
tion of damages. 

5. There are two assignments of error which go to the plaintifï's 
capacity to maintain the suit. 

(1) The last pièce of évidence ofïered by the défendant at the trial 
was a certificate by the Illinois Secretary of State that a paper annexed- 
was a true copy of an order made by him July 1, 1903, in pursuance 
of an Illinois statute recited, purporting to déclare the plaintiffs char- 
ter canceled for its failure to make an annual report due in February, 
1903, and jsay the required fee of $1 thereon. . The court excluded this, 
on the ground that it could not afïect the maintenance or prosecution 
of the suit, and for other reasons not specified. In view of the Illinois 
statute referred to, and of People v. Rose, 207 111. 352, 69 N. E. 762, 
we cannot agrée with the défendant that the certificate was of itself 
proof that the plaintiiï had no corporate existence. The défendant 
offered nothing beyond it; and we think also, although the pleadings 
raised the issue, that the court might well hâve refused, in its discré- 
tion, to permit the question to be raised before the jury in the manner 
attempted, for the first time, when the end of so long a trial had been 
so nearly reached. 

[7] (2) The defendant's supplemental answer alleged the appoint- 
ment, on August 9, 1899, some months after this suit had been begun, 
by an Illinois court of compétent jurisdiction, of a receiver to take 
possession of ail the plaintiff's property and rights of action, also the 
due qualification of the receiver. It also alleged that the. plaintiff was 
without right to prosecute the suit, that «uch right was vested in the: 
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receiver, and that he could not prosecute without leave of the court. 
The alleged appointment was admitted by a replication which alleged 
that the Illinois receiver had obtained auxiliary appointment as re- 
ceiver of the plaintifif's assets in Massachusetts, vi^as duly authonzed 
to prosecute and had authorized its prosecution by the plaintiiï's at- 
torney of record. The défendant does not appear to hâve controvericed 
vk'hat the replication alleged, but it asked a ruling that "Mr. Wheelock, 
as receiver, cannot prosecute or maintain this action." This was re- 
fused. We canftot hold the refusai prejudicial error. The suit did not 
abate by the appointment of a receiver for the plaintifif's rights of ac- 
tion while it was pending. The receiver had not asked to intervene, 
nor had the défendant moved to hâve him substituted as plaintifif. The 
question of his right to maintain the action, as receiver, in the juris- 
diction of a court other than that of his appointment did not arise. 
See Missouri, etc., Co. v. Bank, 77 Fed. 117, 122, 23 C. C. A. 65. 

We find no other assignments of error requiring to be specifically 
dealt with. Ail are in effect disposed of by the conclusions stated 
above. 

The judgment of the District Court is affirmed, with interest, and the 
costs of the appeal. 

On Pétition for Rehearing. 

PER CURIAM. The évidence at the trial failed, in our opinion, 
to show that the plaintifï had ever lost its possession as tenant under 
the leases. The justification attempted by the défendant of its entry 
to terminate the lease was based upon an alleged neglect and omission 
on the plaintiiï's part to keep its agreement in the lease that "its ex- 
hibition" should be "continuons while the weather of each year per- 
mits." The défendant relied for that purpose upon évidence that no 
exhibition was maintained during part of 1898 while the weather did 
permit, and upon a daim that it was entitled to rely upon statements 
to that efifect of Wallace E. Hyde, as "manager" of the exhibition. 
No claim appears to hâve been made at the trial that the entry was 
justifiable because, for want of possession in the plaintiff, no exhibi- 
tion maintained, whatever the weather, could hâve been its exhibition. 

But the défendant is in error in assuming that what is saicj in our 
opinion as to the inconsistency of its contentions was the controlling 
reason for overruling its exception to the ruling of the trial judge upon 
the question of possession. Even if we should accept the contention 
that there is no such inconsistency, this would not afïect our opinion 
that the plaintifï entered into possession under the lease, and that there 
could be inferred from the évidence ofïered by the défendant no sub- 
stantial change of afifairs in this respect from the time of making the 
lease to the defendant's entry on May 24, 1898. 

The défendant cannot now say that the excluded certificate from the 
Illinois Secretary of State might hâve been followed and supplemented 
by further évidence tending to disprove the plaintifif's corporate exist- 
ence, in view of the fact that the record shows no ofifer of any such 
évidence at the time, and no suggestion of a désire to ofifer any. 

The pétition for rehearing is therefore denied. 
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POSTAL TBLEGRAPH-CABLE CO. OF WASH. v. NORTHBEN PAtt 

RY. CO. 

(Circuit Court of Appeals, Nintli Circuit Marcli 9, 1914.) 

No. 2268. 

1. Eminent Domain (§ 200*) — Pkooeedings to Assess Compensation — Bub- 
DEN OP Pboof. 

Under the law of Washington, the petitioner in a çondemnation suit 
lias the burden of showing the reasonable value of the easement sought to 
be appropriated and the damages or absence of damage to the remainder 
of tlie property. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. § 540; 
Dec. Dig. § 200.*] 

S. Eminent Domain (§ 195*) — Peocbedings to Assess Compensation — Plead- 

INGS. 

TJnder the law of Washington, the défendant in a çondemnation suit 
need not file an answer, but may sliow the value of the land taken and 
the damages whieh he will sustain, without pleading the facts on which 
he relies. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 524; 
Dec. Dig. I 195.*] 

3. Tbial (§ 63*) — Obdee of Peoof — Rebuttax — Peoceedings to Assess Com- 

pensation. 

Where, tn a proceeding to condemn an easement for a telegraph Une 
along a railroad right of way, petitioner's witnesses who testified as to 
defendant's damages were cross-examined as to the additional expense 
in clearing the right of way of brush necessltated by such Une, thus ad- 
vising the petitioner of the nature of defendant's claim for damages, the 
court did not abuse Its discrétion In refuslng to permit the petitioner to 
introduce évidence in rebuttal on thls question, as, under the law of Wash- 
ington placing the burden on petitioner to prove the damages, this was 
a part of its case in ehlef. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 151-153 ; Dec. Dig. 
§ 63>] 

4. Tbial (§ 67*) — Oeder op Peoof — Rebuttal. 

Neither party after he bas rested can, as a matter of right, Introduce 
further tcstimony which may properly be considered testlmony in chief, 
and whether he will be permltted to do so is in the sound discrétion of 
the court. 

[Ed. Note.— For other cases, see Trial, Cent Dig. § 157; Dec. Dig. § 67.*] 

5. Eminient Domain (§ 222*) — Peoceedings to Assess Compensation — In- 

stbÙctions. 

In a proceeding to condemn an easement for a telegraph Une along a 
railroad right of way, where défendant Introduced évidence to show that 
the expense of keeping the right of way free from brush, grass, etc., 
would be Increased by such Une, and there was undisputed évidence that 
brush would grow from six to ten feet in a single season, and that It was 
necessary to clear it upon portions of the right of way every year, an 
instruction that the statutes of the state imposed no duty on the Com- 
pany to eut or burn brush on the right of way, or keep it free from 
grass, brush, etc., was properly refused, as it was entirely immaterial 
whether there was such a statutory requirement ; the necessity arising 
from the nature of the situation, and it belng undisputed that, irrespective 
of the statute, the company was required to keep the right of way clear 
of brush. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig |§ 562- 
567; Dec. Dig. § 222.*] 

•For other cases Ee« same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. Eminent Domain (§ 222*) — Phooeedings to Assess Compensation — In- 

structions. 

In a proceeding to condemn an easement for a telegraph line along 
a railroad right of way, wbere an instruction, that the law required the 
railroad comiiany to use reasonable diligence in keeping Its right of way 
free froin inflammable material, and that if it failed to do so and damages 
résultée! therefrom it was llable, that if it was necessary or désirable to 
prevent fires in the opération of trains or for any other necessary or ap- 
propriate railroad use or purpose the expense thereof was chargeable to 
the petitioner if the necessary expense would in any material or substan- 
tial degree be increased by reason of the telegraph Une, which addltional 
expense might be consldered in arriving at the verdict, was not excepted 
to, but was accepted as correctly stating the law, the refusai of an in- 
struction that the statutes of the state imposed no duty on the company 
to eut or burn brush on the right of way or keep it free from grass, bruslî, 
etc., was not error. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. §§ 562- 
5C7 ; Dec. Dig. § 222.*] 

7. Eminent Domain (§ lll*) — Compensation — Eléments. 

If the necessary expense of keeping a railroad right of way free from 
inflammable material to prevent fires or for any other necessary or ap- 
propriate railroad use or purpose would In any material or substantlal 
degree be increased by a telegraph line on such right of way, such addi- 
tional expense was a proper élément of compensation for the use of the 
right of way by the telegraph company. 

|Bd. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 294, 
298; Dec. Dig. § 111.*] 

8. Eminent Domain (§ 222*) — Pboceedings to Assess Compensation — In- 

btbuotions. 

In a proceeding to condemn an easement for a telegraph line along a 
railroad right of way in which the railroad company introduced évidence 
to show that the expense of keeping the right of way free from brush 
would be increased by such telegraph line, an instruction, that the rail- 
road company owed the telegraph company no duty to eut or remove 
such brush immediately surrounding the pôles unless necessary for the 
safe and proper opération of trains or to prevent the spread of fires, was 
properly refused ; the question being whether the présence of such line 
would add to the burden of keeping the right of way free from brush, and 
not whether there was any duty owing the telegraph company to keep It 
free from brush. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 562- 
567 ; Dec. Dig. § 222.*] 

Eoss, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Clinton W. 
Howard, Judge. 

Condemnation proceeding by the Postal Telegraph-Cable Company 
of Washington against the Northern Pacific Railway Company. To 
review the judgment, the petitioner brings error. Affirmed. 

The plalntiff in error was the petitioner In the court below in condemnation 
proceedings to estaWish its right to locate, maintain, and operate a telegraph 
line upon and along the right of way of the défendant in error, under the 
authority of the statutes of Washington, which gives to telegraph, companies 
the right of eminent domain and require railroad companies to allow tele- 
graph and téléphone companies to construct and maintain telegraph Unes on 
and along their rights of way. In the pétition it was alleged that the pôles 
and wires would be so constructed and maintained as not to interfère with the 

*For other cases see same toplc à § itombeb in Dec. & Am, Digs. 1S07 to date, & Rep'r Indexes 
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ordinary use or travel of the railroad compauy, and the prayer of the péti- 
tion vvas that a jury be Impaneled to ascertain and détermine the compensa- 
tion to be paid to the défendant, Irrespective of any benefit to be derived by 
it from the said telegraph line. Upon the évidence submltted before the jury 
a verdict was returned for the défendant la the sum of $15,000. Thereupon 
judgment was entered. 

Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for plain- 
tiff in error. 

C. H. Winders, of Seattle, Wash., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1-4] 
Error is assigned to the ruling of the trial court in excluding certain 
testimony offered in rebuttal by the plaintiff in error. The testimony 
was excluded on the ground that it was part of the petitioner's case in 
chief, and not proper rebuttal testimony. It is not disputed that the 
law of Washington places upon the petitioner in a condemnation suit, 
such as this, the burden of showing the reasonable value of the ease- 
ment sought to be appropriated, and the damage or absence of damage 
to the remainder so as to présent the évidence of the compensation 
that should be paid to the défendant. The law of that state does not 
require the défendant in such a suit to file an answer, and he may 
show the value of the land taken and the damages he will sustain with- 
out having presented in any pleading the facts on which he relies. 
State ex rel. Ami Co. v. Superior Court, 42 Wash. 675, 85 Pac. 669; 
Tacoma v. Wetherby, 57 Wash. 295, 106 Pac. 903. In pursuance of 
that law, the défendant herein filed no answer to the pétition. Assum- 
ing the burden thus imposed upon it by the statute, the plaintiff in error 
called witnesses to answer the question : 

"What damage or diminution in the value of the use of this right of way by 
this railway company, or its successors in interest, in the use and opération 
of the right of way for any railway purpose, would be occasioned or is occa- 
sioned by the appropriation of the right to construct and maintain a tele- 
graph line as proposed in this pétition?" 

The witnesses answered that the damages would be merely nominal. 
The two principal witnesses were cross-examined by the défendant in 
error, and were interrogated as to the additional expense which the 
telegraph pôles and line would add to the expense of clearing the right 
of way of the railroad company of brush. One of them testified that 
he could not answer as he had not taken into considération the ques- 
tion of such added expense. The other testified on cross-examination 
that the présence of telegraph pôles would not add any appréciable 
amount to the expense of keeping the right of way clear of brush. By 
the cross-examination of thèse witnesses the plaintiiï in error was dis- 
tinctly advised of the nature of the def endant's claim for damage ; as 
niuch so as if there had been an answer setting up such éléments of 
damage to the right of way. The plaintiff in error had the opportunity 
then to offer testimony in chief to show, if it could, that the présence 
of the telegraph pôles on the right of way and the wires attached there- 
to would not add to the expense of keeping the right of way clear of 
brush, and such testimony was a part of its case in chief and was as 
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available to it then as it was after the défendant in error rested. The 
plaintifif in error was not taken by surprise, therefore, when the de- 
fendant in error offered testimony tending to prove that the présence of 
pôles and wires on the right of way appreciably enhanced the cost of 
clearing and keeping clear the right of way. When, after the défend- 
ant in error had closed its testimony and rested, the plaintiff in error 
again approached the subject of the expense of clearing the right of 
way of brush, it was offering évidence which should hâve been offered 
in chief, and there was no abuse of discrétion in the ruling of the court 
that the évidence so offered was part of the case of the plaintiff in er- 
ror in the first instance, and was not proper rebuttal. The rule is thus 
expressed in 38 Cyc. 1356: 

"After he has rested, neither party can, as a matter of right, introduce any 
further testimony which may properly be considered testimony in chief. The 
strict rule is that he must try Ms case ont when he commences, and cannot 
divide his évidence and glve part in chief and part In rebuttal. Any relaxa- 
tion of this rule is but an appeal to the sound discrétion of the court." 

See, also, Marande v. Texas & P. Ry., 124 Fed. 42, 46, 59 C. C. A. 
562; Mitchell v. City of Boston, 215 Mass. 150, 102 N. E. 127; Stew- 
art V. Smith, 111 Ind. 526, 13 N. E."48. 

[5-7] Was there error in giving or refusing instructions? The 
whole case before the court and jury resolved itself into the inquiry: 
How much injury would the railroad company sustain, if any, by rea- 
son of the présence upon its right of way of the proposed telegraph 
pôles and wires ? It is said that the court erred in refusing to instruct 
the jury that the statutes of the state af Washington do not impose any 
express duty upon a railroad company to eut or burn the brush growing 
upon its right of way, or to keep the same free from grass, weeds, 
brush, or trees. It was not error to refuse that instruction and this 
for two reasons, either of which is sufïicient. In the first place, it was 
entirely immaterial whether or not there was such a statutory require- 
ment. It was not disputed that irrespective of any such statute the 
railroad company was required to keep its right of way clear of brush. 
It was shown by the undisputed testimony that on the right of way of 
the défendant in error brush will grow from six to ten feet in a sin- 
gle season, and that upon portions thereof it was necessary to clear the 
brush every year. The testimony presented to show such necessity 
was pertinent to the issues and was received without objection. The 
necessity was one not created by statute, but by the very nature of the 
situation. In the second place, it was not error to refuse such instruc- 
tion for the reason that the plaintiff in error took no exception to the 
charge in which the court instructed the jury as f ollows : 

"You are instructed that the law requires a rail way company to use rea- 
sonable diligence in keeping Its right of way cleared from Inflammable ma- 
terlal, and that, where it fails to do so and damage results therefrom, the 
railway company is llable ; and If you should find from the évidence that it is 
necessary or désirable for the railway company, in order to prevent the set- 
ting out and spreading of Ares, in the opération of its trains, or for any other 
necessary or appropriate railway use or purpose, the expense thereof should 
be chargeable to the petltioner hère in this proceeding; provided, however, 
that the necessary expense thereof would in any material or substantlal de- 
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grée be Increased by reason of the construction and maintenance of the pro- 
posed telegraph line upon said right of way, such additional expense, if any, 
may be considered by you in arriving at your verdict." 

This instruction was acceptèd as correctly stating the law applicable 
to the issues. It expressed the law of Washington as it is found in 
the opinion of the court in Fireman's Fund Ins. Co. v. Northern Pacific 
Ry., 46 Wash. 635, 91 Pac. 13. 

[8] Nor was there error in the refusai of the court to instruct the 
jury, as requested by the plaintiff in error, that the railway company 
would owe no duty to the telegraph company to eut or remove such 
brush or undergrowth immediately surrounding the pôles of the latter 
company unless the jury believed from the évidence that the cutting of 
such brush or undergrowth would be necessary for the saf e and prop- 
er opération of the railway trains and business or to prevent the spread 
of fires. There was nothing in the évidence to which this requested in- 
struction was applicable. No question was, or could hâve been, at any 
time presented of any duty of the railway company to the telegraph 
company to eut or remove brush, and to bave given the requested in- 
struction would bave been to divert the attention of the jury from the 
real question in issue. It may be conceded, as argued, that the obliga- 
tion imposed upon a railroad company to keep its right of way free 
of brush or other material likely to cause damage by fire is not to be 
taxed against one who in no way adds to that burden, but that proposi- 
tion was wholly aside from the issues and the évidence in the case. 
' But a single question was presented for décision, and that was wheth- 
er the présence of the telegraph pôles and wires would add to the bur- 
den of the duty imposed upon the railroad company. If it did add 
to that burden, clearly it was proper that the expense of bearing the 
added burden should be assessed against the telegraph company, which 
for its own benefit caused it. It was to the question of this added bur- 
den that ail the testimony was directed, and it was because the jury 
found there was such an added burden that they returned their ver- 
dict against the petitioner. The instructions of the court to the jury 
clearly and properly presented the single issue which was involved, 
and the attention of the jury was confined to the considération of the 
additional expense, if any, which the railroad company would incur 
in clearing its right of way of brush by reason of the présence of the 
telegraph pôles and lines upon its right of way; and the jury were, in 
substance, instructed to consider the obligation to clear that right of 
way as one resting upon the railroad company for its own benefit, and 
not for the benefit of any other person or corporation. 

We find no error. 

The judgment is afi&rmed. 

ROSS, Circuit Judge (dissenting). The défendant in error being 
the owner of a right of way between the city of Seattle and Sumas in 
the State of Washington, a distance of about 120 miles, over which it 
opérâtes its line of railway, the plaintiff in error commenced this pro- 
ceeding in the court below to condemn a right on and over the railway 
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right of way upon which to maintain and operate a telegraph line, 
which it was authorized to do by virtue of the laws of that state. 

In its pétition for such condemnation the telegraph company alleg- 
ed, among other things : 

ïhat its line "will at ail times hereafter be constructed and reconstructed 
of the best material and by tlie most approved methods of construction, and 
wlll conslst of a single line of pôles not less than 20 nor more than 30 feet In 
lengtb, including length underground except at highways or where obstruc- 
tions exist, where the pôles will be of such a height as may be required by 
statute, or nècessary because of physical conditions existing, or to protect 
other wires or structures rlghtfully upon the said right of way. That the 
pôles will be about 10 inches in diameter at the base, planted from 4 to 8 
feet in the ground, according to the length of the pôles, and in such positions 
upon said right of way as safe and proper construction permit ; the pôles 
to be plaeed upon that portion of said right of way between a line 5 feet from 
the outer edge thereof and a line 2.5 feet from the center of the main track, 
except where the right of way may be less than 60 feet in width, or where 
the location of the main track upon the right of way, or the location of build- 
ings, tracks, or other improvements or obstructions upon the right of way may 
make it impossible to place the pôles upon that portion of the right of way 
above described, in which event the pôles will be plaeed upon the most prac- 
ticable remalning portion of tlie right of way consistent with the safe and 
proper construction of said telegraph line, such portion of said right of way 
to be designated by said railway company or its lessees, so as not to interfère 
with the ordinary travel or use of said railroad. That the pôles will be set 
about 165 feet apart, making a total of 32 to 35 pôles to the mile, excepting at 
Sharp angles, where they may be not less than 75 feet apart, and around curves, 
where they may be from 117 to 131 feet apart; the pôles to be equipped with 
cross-arms about 10 feet long, at or near the top of the pôles, fastened at 
about the middle of the cross-arms to the pôles, and along and upon said cross- 
arms or pôles, or upon said cross-arms and pôles, will be strung a sufflcient 
number of wires to transact such business as will be given to the telegraph 
company by the United States government and the public. That said line of 
pôles and wires will be so constructed, maintained, and operated as not to 
interfère with the ordinary travel or use of said railroad. 

"This petitioner further avers that the only lands that will be actually taken 
or occupied by it by virtue of this proceeding will be about one square foot for 
each pôle ; that the space between the pôles and under the wires can be used 
by said railway company or its lessees for ail purposes for which it has here- 
tofore been used ; that wherever it becomes nècessary for said telegraph line 
to cross said right of way the said crossing will be made by having its pôles 
at such crossing so erected and its wires so insulated and strung so high above 
said railroad track as to prevent any injury to or interférence with the em- 
ployés or property of the said railway company. And this petitioner further 
stipulâtes that its said telegraph line will not Interfère with any other tele- 
graph or téléphone line now rlghtfully upon said right of way; that if at 
any time the said railway company, its successors or lessees, shall require for 
railroad purposes the immédiate use of any of the land occupied by said tele- 
graph line, then and in that event, upon reasonable notice in writing, this 
petitioner will, at its own expense, remove Its line to some other place, to be 
designated by said railway company, adjacent thereto, on said right of way, 
so as not to interfère with the use of said right of way for railroad purposes; 
that said telegraph line will not be erected on any embankment or slope or 
any eut of said right of way, wlthout the consent of said railway company, 
and, if at any time said railway company or its lessees shall require its en- 
tire right of way for railroad purposes at any point, the telegraph company 
will at such point or points remove its line entirely off said right of way." 

The question as to what the telegraph company should be required 
to pay the railway company for the right thus sought came on for 
trial in the court below before a jury, resulting in a verdict in favor 
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of the railway Company for $15,000, upon whicli verdict a judgment 
was entered giving the telegraph company the right sought upon the 
payment to the railway company of that sum, with costs. The case 
is brought hère by the petitioning company by writ of error. 

It shows that when the proceeding was instituted the railway com- 
pany had an exclusive right to use the strip of land constituting its 
right of way for railroad purposes. To the extent that that exclusive 
right of enjoyment for railroad purposes was diminished in value by 
subjccting its right of way to that sought by the telegraph company, 
and the extent to which the establishment and maintenance of the tele- 
graph line on the railway right of way might be properly said to add 
to the railway company's burdens, were the only questions to be deter- 
mined by the jury. 

In the State of Washington, where this case arose, it is the estab- 
lished rule that he who seeks condemnation of another's property must 
affirmatively show the reasonable value of the thing sought to be tak- 
en. Bellingham Bay, etc., R. Co. v. Strand, 4 Wash. 311, 30 Pac. 
144. In assuming that burden the petitioner below introduced wit- 
nesses who testified to the effect that the value of the railway com- 
pany's right of way for railroad purposes would not be diminished by 
the additional servitude to be created by the construction and mainte- 
nance of the proposed telegraph line, under the stipulations of the 
pétition. The défendant t.o the proceeding introduced testimony to 
the effect that the construction and maintenance of such telegraph line 
on the railway company's right of way would impose upon the latter 
company an additional annual expense in cutting, piling, and burning 
the undergrowth thereon ; its engineer of maintenance, Perkins, testi- 
fying among other things, as follows: 

"The added expense lias not been made an exact matter of record by book- 
beeping, but I would estimate from my gênerai knowledge of the line in ques- 
tion, and of the nature of it, that the spécifie and gênerai Items that add to 
the cost of the maintenance on that line by reason of the présence of a pôle 
Une would make an annual amount of about $15 per mile. Q. Explaln to the 
court and Jury how you arrive at that figure. A. I am taklng into considéra- 
tion the added cost of clearing the right of way from brush ; the added cost by 
reason of the partieular items of clearing and puUing the brush and inflam- 
mable material away from pôles, to protect them from destruction by fire ; 
the added cost by reason of the présence of pôles betweeu and adjacent to 
tracks, in the way of actlng as obstructions to the handling of ties and tie re- 
newal ; the added cost by reason of the protection and care that Is needed in 
the burning of old tien, and needed in order to protect the pôles from fire aud 
to protect the wire Unes from damage; the added cost by reason of delays 
that occur in connection with construction, In waiting for pôles to be moved ; 
and the actual loss of the use of a certain amount of team track capacity by 
reason of pôles being loeated beside team tracks and thereby preventing the 
use of a certain part of the team track, which is worth a certain amount of 
money to us, and to some extent the added risk by reason of pôles being in 
close proximity to tracks and endangering the employés and others in con- 
nection with the opération of trains." 

And its witnesses F. M. Smith and W. H. Gale testifying, among 
other things, as follows: 
F. M. Smith: 

"Well, it would Increase the cost of maintenance in several wa.ys. Places 
where our right of way Is narrow, it would doubtless increase the cost of 
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burnlng the old ties; that Is, moving them to a place where sufflcient clearance 
could be obtained from the wlres so that we could burn them without injuring 
the wires and also in unioading our ties or pillng them up ; and in places where 
the brush is rather heavy in the cutting of the brush, we would hâve to pile 
the brush back from the pôles and from under the wires so that when the 
slashing was burned it would not destroy the pôles and the wires, and we 
hâve at various times when we do this burning to station men along to watch 
the burning so that the pôles would not catch and burn up. And this labor 
represents dollars and cents and probably would Increase the cost of mainte- 
nance considerably. In some certain sections in this burning and slashing 
probably It would increase the cost from $12 to $15 per mile, and in the han- 
dling of our ties for burning narrow strips of right of way such as we hâve 
from Fremont to Bothel it would run into considérable money in a year, de- 
pending on the number of ties we put in. It would increase the cost prob- 
ably one or two cents a tie for the handling. I hâve figures showing about 
one cent for the extra handling' on account of finding a proper place to burn 
them." 

W. H. Gale: 

"We hâve right of way on a part of our track that we hâve no pôles on, and 
if we go once a year and eut that brush we can eut It irrespective of where it 
falls. We can let it fall anywhere except next to the fencea When the men 
are cutting brush they let it fall away from the fence. We do not make any 
pretense of piling the brush to burn It because it drles out better, and after we 
corne to burn it we can get a better burn, because it burns every weed on that 
right of way. It is our désire always, when we burn it — it not only helps to 
burn the brush, but It sets it back by burning the roots, and where you hâve a 
Une of pôles you hâve to protect those pôles by cutting around the pôles and 
throwing the stuff back a sufBcient distance to save the pôles. We hâve al- 
ways done it. That bas been the practiee, and it is Quite an item when you 
corne to clear a right of way to clear away and keep it away and save the 
pôles while you are burning it. Q. About how much a mile, Mr. Gale? 
* * * A. I would say at least $10 or $12 per mile, easily, for the différence 
in pulling away the brush. There hâve been a great many of the telegraph 
company's pôles on fire at one time or another. The matter of extinguishing 
the Ares requires labor. I never knew the telegraph company to furnish men 
to watch the pôles or pull back the brush when they are burning, or to clear 
any of the right of way except to chop down a few of the tops which mlght be 
reachlng up to the lower wires. We hâve to eut it oflf again just the same and 
It takes more work to do it." 

The plaintiff in error sought to rebut this testimony of the raiiway 
company by several witnesses, but the trial court rejected the ofïer 
upon the ground that the testimony should hâve been given in chief, 
to which ruling the plaintiff in error reserved an exception. 

No such cause of damage appears to hâve been pleaded by the 
raiiway company ; indeed, it bas been held that the clearing of such 
a right of way and the burning or other disposition of the brush and 
other obstructions thereon is not to be considered in assessing such 
damages for the reason that such expense is incurred, not as a resuit 
of the construction of the line of telegraph, but because necessary to 
the raiiway company in the safe conduct of its own business. Atlantic 
Coast Line R. Co. v. Postal Telegraph-Cable Co., 120 Ga. 268, 48 S. 
E. 19, 1 Ann. Cas. 734. However that may be, I am of the opinion 
that the plaintiff in error was entitled to rebut the évidence given by 
the raiiway company upon the subject. 

The State of Washington has this statute: 

"Every one clearing right of way for railroad, wagonroad or other road, 
shall pile and burn on such right of way ail refuse timber, slashings, chopplngs 
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and brush eut thereon, as rapidly as the clearing or cuttlng progresses, and 
the weather conditions permit, or at such other times as the forester, or any 
of liis assistants, or any warden, may direct, and before doing so, stiall obtain 
a permit." Sessions Laws 1911, p. 634. 

As will be observed, this statute does not expressly require a rail- 
road com^pany to keep its rig^ht of way free of brusii and other like 
obstructions, and the plaintiff in error requested the trial court in this 
case to instruct the jury as follows: 

"You are furtlier instructed tliat tlie statutes of the state of Wasliington 
do not impose any express duty upon tlie défendant railway company to eut 
or burn tlie brusli growing on its riglit of way, nor to Iseep the same free f rom 
grass, weeds, brush, or trees ; neither does it impose any such express duty 
upon. the telegraph company. If, however, the défendant railway company 
does clear its right of way of timber, slashings, ehoppings, and brush, then it 
is made its duty under the laws of this state, as rapidly as the clearing or eut- 
ting progresses and the weather conditions permit or at such times as the 
forester or any of his assistants, or any lire warden, may direct, to obtain a 
permit and to pile and burn the same on sueh right of way." 

The court refused to give this instruction, to which exception was 
taken by the plaintiff in error, and gave to the jury, among others, the 
f ollowing : 

"The law requires a railway company to use reasonable dlUgenee in keeping 
its right of way clear from inflammable material, and that where it fails to 
do so and damage results theref rom, the railway company is liable" — to which 
latter instruction the plaintiff in error also excepted. 

The direct efïect of the refusai of the request of the petitioner for 
the above instruction respecting the clearing of the right of way, and 
the giving of the last one above quoted, was to tell the jury that the 
cost to the railway company of keeping its right of way free of such 
material was properly chargeable as damages against tlie petitioner 
for the right of way sought by it, regardless of whether such clearing 
would or would not be made necessary or proper by the construction 
and maintenance of the telegraph line, and to what extent, if at ail. 
And this was emphasized by the refusai of the court (to which re- 
fusai the petitioner also excepted) to give this requested instruction : 

"You are further instructed that, if you believe from the évidence that the 
clearing of brush and other undergrowth immediately surrounding the pôles of 
the telegraph company would require additional time and expense, then the 
défendant railway company will owe no duty to the telegraph company to eut 
or remove such brush and undergrowth, and it need not ineur such additional 
expense unless you believe from the évidence that the cutting of such brush 
or undergrowth immediately around said telegraph pôles would be necessary 
for the safe and proper opération of defendant's railway trains and business 
or to prevent the spread of fires fr<5m the said railway across its right of way 
to adjoining land." 

Certainly the duty imposed by law upon a railroad company to keep 
its right of way free of brush or other material likely to cause damage 
is not to be taxed against any other party who in no way adds to the 
burden, but is imposed upon the company owning the right of way, 
as a duty owing to the public and for the protection of those injured 
by its neglect. Chicago, Burlington, etc., R. Co. v. Chicago, 166 U. 
S. 226, 254, 17 Sup. Ct. 581, 41 L. Ed. 979, and authorities there 
cited. 
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I am of the opinion that the plaintiff in errer was clearly entitled to 
show, if it could, that the construction and maintenance of its tele- 
graph line on the right of way of the railway company would not add 
to any burden imposed by law upon the latter company to keep its right 
of way free of brush and other like obstructions, or, if at ail, to what 
extent. Chicago, etc., R. Co. v. Phelps, 125 111. 482, 17 N. E. '771 ; 
Hartshorn v. Illinois, etc., Ry. Co., 216 111. 392, 75 N. E. 122. 

From what has been said, I think the judgment should be reversed, 
and the cause remanded to the court below for a new trial, and there- 
fore dissent from that given hère. 



THE FULLERTON, 

(Circuit tîourt of Appeals, Ninth Circuit February 2, 1914.) 

No. 2262. 

L Admibamt (§ 118*) — Review on Appeal — Failuee of Tbial Couet to 

B"'IND PaCTS. 

Where a court of admlralty omits to flnd facts which are materlal to 
the issues In a case, although they are proved by tbe évidence, the case 
is reviewable by an appellate court on the facts unaffected by any finding 
of the trial court. 

[Ed. Note-— For other cases, see Admlralty, Cent. Dlg. §§ 758-775, 794; 
Dec. Dig. § lis.* 

Appealable orders and decrees in admlralty, see note to In re Oceanlc 
Steam Navigation Co., 124 0. C. A. 348.] 

8. Collision (§ 22*) — Action tob Collision — Défenses — Inévitable Ac- 
cident. 

A veasel cannot be exonerated from fault for a collision on the ground 
of inévitable accident, where the other vessel was clearly not in fault, 
unless it is shown that those in charge of her navigation endeavored by 
every means in their power, with due care and caution and a proper dis- 
play of nautical skill, to prevent the collision. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 19; Dec. Dig. 
S 22.*] 

3. Collision (§ 71*) — Movinq and Anchobed Vessel — Excessive Speed in 
Fos. 

The car ferryboat Transit, which ran daily but at irregular Intervais 
between Oakland Mole and Mission Bay slip in San Francisco harbor. 
at night and in a dense fog, came Into collision with the barkentlne Pul- 
lerton in the anchorage grounds in Mission Bay, where she had been lying 
for about three months, several hundred feet ont of the fairway of the 
Transit, as was known to the master of the latter. The F^illerton was 
properly lighted and was sounding her fog bell. The master of the Trans- 
ît did not know where he was, and those on board did not see the llghts 
of the Fullerton or hear her bell until too late to stop. The master tes- 
tified that she was going at a speed of 7 miles an hour "more or less," 
and when moving at such speed she could not be stopped within less than 
800 feet. Held, that the collision could not be attributed to inévitable ac- 
cident, but was due to the fault of the Transit in moving at a speed 
which was excessive and négligent under the cireumstances. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. S 101; Dec. Dig. 
I 71.*] 

•For other cases see sams topic & § numbsb la Dec, & Am. Digs. 1907 to date, & Bep'r Indexai 
211 P.— 53 
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i. Collision (§ 100*) — Vessel Navigating San Fbancisco Hareos— Exces- 
sive Speed in Fog. 

A speed of 7 miles an hour In the harbor of San Francisco at night 
and in a dense fog is excessive. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 213-215 ; Dec. 
Dlg. §■ 100.* 

Collision rules, speed of steamers In fog, see note to ïhe Niagara, 28 
C. 0. A, 532.] 

Appeal and Cross-Appeal from the District Court of the United 
States for the First Division of the Northern District of California; 
Frank S. Dietrich, Judge. 

Suit in admiralty for collision by the Southern Pacific Company, as 
owner of the car ferryboat Transit, against the barkentine FuUerton 
(the Mission Transportation & Refining Company, claimant), and cross- 
libel. Decree dismissing both libel and cross-libel, and both parties 
appeal. Reversed and remanded. 

In September, 1909, the FuUerton, a four-masted barkentine 235 feet in 
length belonging to tlie appellant herein, was ancliored off Mission Bay slip 
in San Francisco harbor, and she remained sQ at anchor until December 13, 
1909, when at abolit 11 :25 p. m. In a dense fog the Transit, a freight car ferry- 
boat operated by the appellee, collided vylth her. The Transit at the time of 
the collision was on one of her trips from Oakland Mole for the Mission Bay 
slip loaded with freight cars. She had passed the FuUerton on three or four, 
and sometlmes many more, trips per day while the latter was at anchor. On 
the evening of the collision the Transit had left the Oakland Mole at 5:43 
p. m. and arrived at the Mission Bay slip at 6 :27. She left the slip at 7 :14 
and arrived at the Oakland Mole at 7 :52. She left the mole again at 8 :01 
and arrived at Mission Bay at 8 •.40. At 9 :30 she returned to Oakland, arriv- 
ing there at 10:24. She left again at 10:53, and it was on this return trlp 
that she ran into the FuUerton. • Shortly after she started on that trlp a dense 
fog set in. She proceeded at a speed of seven knots an hour, "perhaps more, 
perhaps less," according to the testimony of her master. Twenty-two or 
twenty-three minutes after leaving Oakland a fog bell was heard direetly 
ahead of the Transit, and it was taken to be the bell on the Mission Bay slip. 
Shortly thereafter a lookout on the Transit reported the Fullerton's llght. 
The master, who was in the pilot house steering the Transit, looked up from 
the compass, and, seeing the Fullerton's llght, gave the signal to go full speed 
ahead and put the helm hard aport, alming to cross the Fullerton's bow. 
I.-ooking again, he saw there was no chance of avoiding a collision and, hear- 
ing the flrst ofiicer, who was looking out of the pilot house window, say, "Stop 
her, Captain!" he rang the stop bell, but was unable to avold the collision. 

A libel was flled by the appellee against the FuUerton, and a cross-libel was 
filed by the appeUant against the appellee, and the évidence was mostly taken 
in opcn court. The trial court held that the collision was due to an inévitable 
accident ; if net that, to an Inscrutable f ault. Both parties hâve appealed. 

Edward J. McCutchen, Ira A. Campbell, and McCutchen, Olney & 
Willard, ail of San Francisco, Cal., for appellant and cross-appellee. 

Louis T. Hengstler and J. E. Foulds, both of San Francisco, Cal., 
for appellee and cross-appellant. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The court below, upon conflicting évidence, the value of which de- 

•For other cases see same toplc & § ndmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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pended upon the credibility of witnesses who were heard in open court, 
found that at and prior to.the time of the collision the Fullerton's bell 
was being rung in the manner required by the rules. That finding, 
upon well-settled principles, may be taken as conclusive, since there 
is no showing that it is against the decided weight of the évidence. It 
was conceded that the Fullerton's anchor lights were up and were 
burning brightly. But the court made no finding as to the speed of the 
Transit, the darkness of the night, the density of the fog, or the pré- 
cautions taken on board the Transit to prevent the collision. The court 
disposed of thèse questions by saying : 

"Wliile there are some features of the testimony which if detached tend to 
show a waiit of care in the navigation of the Transit immediately prior to the 
collision, cousidering the entire record I am incllned to the view that such a 
conclusion is not warranted." 

In 30 disposing of the allégations in the libel against the appellee, 
the court omitted to find facts which were material to the issues and 
which were proven by the évidence, and the case cornes hère for re- 
view upon the facts, so far as they concern the conduct of the officers 
in command of the Transit, unaffected by any finding of fact of the 
court below. The E. A. Packer, 140 U. S. 360, 11 Sup. Ct. 794, 35 
L. Ed. 453; The City of New York, 147 U. S. 72, 13 Sup. Ct. 211, 37 
L. Ed. 84. 

It is not disputed that when the Fullerton was anchored in Septem- 
ber she was placed within- the permitted anchorage ground and at a 
point from 1,000 to 1,500 feet south of the north boundary line thereof. 
It is contended by the appellee that three or four days before the col- 
lision a gale from the southwest, which at its maximum was 33 miles 
and 13.2 miles at the average, had shifted her position to the north- 
ward, so that she then lay within the Transit's fairway. The appellee 
did not make such an allégation in its libel, but alleged that at the time 
of the collision the Fullerton was anchored at a point near the Transit's 
fairway. The contention that the Fullerton's position was shifted is 
not sustained by the évidence ; for, although the witnesses for the ap- 
pellant do not agrée as to the précise point of her anchorage as meas- 
ured from the shore line, they substantially agrée in placing her at least 
1,000 feet away from the north line of the permitted anchorage zone, 
and their évidence is corroborated by the testimony of the master of 
the Transit, who, while he testified that the Fullerton had shifted her 
position, stated that shortly thereafter and before the collision he took 
bearings on her new position from the Mission Bay slip and found that 
she lay east northeast from that point, "perhaps 1,000 yards ofif shore. 
I don't know how far." The line of the bearing so taken, if extended 
1,000 yards, would place the Fullerton more than 1,000 feet south of 
the north line of the anchorage ground, and if extended a greater dis- 
tance it would place her still farther away from that line. The Fuller- 
ton was 235 feet in length, and she was well equipped with heavy 
anchors, her port anchor weighing something over 5,000 pounds and 
her starboard anchor 4,500 pounds, and both anchors were out when 
gales were blowing. The Transit's fairway opposite the point where 
the Fullerton was anchored was 4,500 feet wide. At no time had com- 
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plaint been made either by the harbor commissioners or by the officers 
of the Transit that the Fullerton was not anchored in a proper place. 
Other vessels were anchored within a quarter of a mile of her. She 
being thus properly anchored with bright riding lights up and her f og 
bell ringing, no fault can be imputed to her as contributing to the col- 
lision. 

[2] The court below held that the collision was the resuit of in- 
évitable accident. In collision cases the accident is said to be inévitable 
when it is not possible to prevent it by the exercise of due care, cau- 
tion, and nautical skill. The term is usually applied to collisions caused 
by a vis major or by the intervention of other vessels or floating ice, 
or a severe snowstorm or the disablement of the steering gear. In The 
Mabey and Cooper, 14 Wall. 204, 215 (20 L. Ed. 881) the court said : 

"Inévitable accident, as applied to a case of thts description, must be under- 
Btood to mean a collision which occurs when both parties hâve endeavored, by 
every means In their power, with due care and caution, and a proper display 
of nautical skill, to prevent the occurrence of the accident, and where the 
proofs show that it occurred in splte of everything that nautical skill, care, 
and précaution could do to keep the vessels from coming together." 

[3] The Fullerton being v/ithout fault, the question arises whether 
the officers in charge of the Transit endeavored by every means in their 
power, with due care and caution, and a proper display of nautical skill, 
to prevent the collision. The fact of the collision cast upon the ap- 
pel-lee the burden of proof of showing that the Transit was without 
fault, for the officers of the Transit were well aware of the position 
of the Fullerton, having passed her many times in the three months 
during which she had been at anchor. Once or twice they had passed 
within 100 feet of her. At other times their course had run as far as 
a mile north of her. In The Virginia Ehrman, 97 U. S. 309, 315 (24 
L. Ed. 890) the court said : 

"Vessels in motion are required to keep out of the way of a vessel at an- 
chor, if the latter is without fault, unless it appears that the collision was the 
resuit of inévitable accident; the rule being that the vessel in motion must 
exonerate herself from blâme, by showing that it was not in her power to 
prevent the collision by adopting any practicable précaution." 

See, also, The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943. 

We think the Transit was at fault in not coming to a stop and ascer- 
taining the position of the bell which was heard shortly bef ore the col- 
lision, and that the bell which was heard was the Fullerton's fog bell, 
notwithstanding that ail the Transit's witnesses testified that the bell 
which they heard was the bell established by the appellee on the Mis- 
sion Bay slip to guide the Transit in locating the slip in foggy weather, 
and that they did not hear the Fullerton's bell bef ore the collision. The 
master of the Transit testified that a bell was heard 22 or 23 minutes 
after he had left the Oakland Mole. The fastest trip of the Transit 
across the bay that night, which must bave been at fuU speed, for it 
was before the fog set in, was made in 38 minutes, and the average 
trip that night was 43% minutes, so that the bell must hâve been heard 
while the Transit was at least 15 minutes distant from the Mission Bay 
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slip, and if, as the master testified, the Transit was going at a reduced 
speed, he must hâve heard the bell when the Transit was about half- 
way across or a mile and a half from the Mission Bay slip. He testi- 
fied that he usually heard it when he was 6 or 7 minutes, which would 
be a half a mile, away from the slip. There was no testimony that it 
was ever heard any farther away. The bell on the slip was placed in 
a box which was closed in the rear, with a sounding board behind it, 
and a flare ont in front pointing, not toward the Oakland Mole, but 
directly out from' the slip, and the sound therefrom was projected on 
a direction at a considérable angle from the Transit's fairway. 

It is true that the Transit's witnesses testify that they recognized the 
bell which they heard and that they knew it was the Mission slip bell. 
Accustomed as they were to the sound of the bell, which was placed 
there for their guidance, their testimony is entitled to considérable 
weight. They did not testify, however, that they recognized the bell 
from any peculiarity of tone, but from the manner in which the strokes 
were made ; that the bell on thé slip was mounted and swung as a 
locomotive bell, while a fog bell on a ship is struck with a quick, jerky 
motion. The watchman on the Fullerton testified that the Fullerton's 
bell was struck by means of a rope attached to the upper end of the 
clapper, and that he usually rang it by striking the clapper against one 
side of the bell only. We think that the belief which the Transit's wit- 
nesses had that it was the Mission slip bell which they heard was very 
probably induced by the fact that they were not listening for the Ful- 
lerton's bell and not expecting to hear it. They ail agreed in testifying 
that they had no thought of the Fullerton, that they believed that the 
Transit was proceeding on a course so far to the north of the position 
of the Fullerton that they need not expect to hear her bell. It seems 
impossible that they could hâve heard the bell on the slip in view of 
its distance from them ; and when they heard a bell directly ahead of 
the course which they were pursuing, if it was indeed the Mission slip 
bell, they should hâve known they were far away south from where 
they thought they were and that they were within the permitted an- 
chorage zone and approaching the position where the Fullerton lay. 
None of them testified that he heard the bell on the slip after the col- 
lision, and the master testified that he did not hear it thereafter. He 
added that he lost the Mission slip bell after the collision, "We drifted 
away from it and lost the sound." 

[4] But whether or not the Transit was at fault in the particular 
matter just considered, we think she clearly was at fault in proceeding 
at a speed of 7 knots, "more or less," at night in a dense fog in the 
harbor of San Francisco. In The Pennsylvania, 19 Wall. 126, 134 
(22 Iv. Ed. 148), the Suprême Court quoted with approval what was 
said by the Privy Council in the case of The Europa (Jenkin's Rule of 
the Road at Sea, 52) : 

"Thls may be safely laid down as a rule on ail occasions, fog or clear, light 
or dark, that no steamer has a rlght to navigate at such a rate that it is im- 
possible for her to prevent damage, taking ail précaution at the moment she 
sees danger to be possible, and, if she cannot do that without going less than 
five knotg an hour, then she Is bound to go at less than flve knots an hovir." 
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The court added : 

"Wq do not think the évidence shows any necessity for such a rate of speed 
as the steamer maintalned. It Is true her inaster, while admitting she was 
going seven knots, states that he don't conslder she could hâve been steered 
going slower — could not hâve been steered straight. And two other witnesses 
testify that, in their opinion, she could not hâve been navigated with safety 
and kept under command at a less rate o£ speed than seven miles an hour. 
Thèse, hovs^ever, are but expressions of opinion based upon no facts. They 
are of little worth. And even if it vpere true that such a rate was uecessary 
for safe steerage, it would not justify driving the steamer through so dense a 
fog along a route so much frequented, and when the probability of encounter- 
Ing other vessels was so great." 

Similar views as to the speed of vessels in a fog hâve been expressed 
by the Suprême Court in other cases. In The Martello, 153 U. S. 
64, 14 Sup. Ct. 723, 38 L. Ed. 637, a speed of SVs to 6 miles an hour 
in going out of the harbor of New York was held excessive. In The 
Chattahooche, 173 U. S. 540, 19 Sup. Ct. 491, 43 L. Ed. 801, seven 
miles off Nantucket Shoals was held excessive ; and in The Colorado, 
91 U. S. 692, 23 L. Ed. 379, "five or six" miles on Lake Huron was 
condemned as excessive. In The Nacoochee, 137 U. S. 330, 11 Sup. 
Ct. 122, 34 L. Ed. 687, a steamship was held responsible for a colli- 
sion on the high seas when proceeding in a fog at the rate of 7 knots 
per hour. . In the opinion in that case Mr. Justice Blatchford said : 

"She was bound, therefore, to observe unusual caution, and to maintain only 
such a rate of speed as would enable her to come to a standstill, by reversing 
her engines at full speed, before she should colllde with a vessel which she 
should see through the fog." 

Similar cases are: The H. F. Dimock, ^7 Fed. 226, 23 C. G. A. 
123; The Louisburg, 75 Fed. 424, 21 C. C. A. 424; The Kentucky 
(D. C.) 148 Fed. 500; Pennell v. United States (D. C.) 162 Fed. 64; 
The Tennessee (D. C.) 181 Fed. 287 ; The Catalonia (D. C.) 43 Fed. 
396; The Bailey Gatzert (D. C.) 170 Fed. 101; The Manistee, 7 Biss. 
35, Fed. Cas. No. 9,028; The Eleanora, 17 Blatchf. 88, Fed. Cas. No. 
4,335. 

The Transit was a vessel broad of beam, 325 feet long, and owing 
to the construction of her engines she could not, when proceeding at 
a speed of seven knots, be stopped in less than 800 or 900 feet. She 
did not answer her rudder very quickly. Her highest speed was 11 
knots. The contention is made that at a speed of less than 7 knots 
she would hâve lost steerageway, but this is not sustained by the tes- 
timony. The master's testimony was as foUows: 

"Q. I am asking you about the lowest speed you ean keep steerageway. A. 
I hâve never found out going on the reversed bell. Q. As a matter of fact, 
can't you maintain steerageway at three linots? A. No, sir. Q. Why not? 
A. On account of one rudder. Q. What does she need, more rudders? A. One 
rudder is sufflcient. I hâve been running over 35 years at that average speed. 
Q. Don't you think she would maintain steerageway at four knots? A. No, 
sir; but, as I said before, I do not know the exact amount of knots. I know 
when she is going slow, and we do not Iveep a log as you do in deep water 
ships, we run there under slow or fast bell. Q. You cannot tell me in knots 
how slow that vessel ean go and still maintain steerageway? A. No, sir." 
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The argument is made that fhe speed of the Transit did not con- 
tribute to the accident, that the collision would hâve occurred even 
if she had proceeded at a speed of three or four knots per hour, for 
the reason that the fog was so thick that the men on the Transit could 
not discover the Fullerton's lights until it was too late to avoid a col- 
lision. The same argument might be made if the Transit had been 
going at her highest speed. The argument is not convincing. It is 
true that the witnesses on the Transit testified that they did not see 
the lights on the Fullerton until the Transit was within 200 feet of 
her, but the night watchman on the Fullerton testified that he saw 
the Transit's lights when that vessel was ak)ut three ship lengths 
away. He said: 

"I lieard the Transit approachlng, what I believed to be the Transit from 
her whistle. I kept trying to look out for her, and kept striking the bail in 
between the whistles when I had a chance so as to give somebody on her a 
show to hear It It was not very long after I heard her whistle that I saw 
the loom of her lights through the fog, and when she was about three ship 
lengths away I could see both of her range lights, one Immediately after the 
other." 

If the Transit had been proceeding at three oi four knots an hour, 
the men on board of her would hâve had more time in which to hear 
the Fullerton's bell, the sound of which was, ne doubt, obscured by 
the noise of the Transit's paddle wheels, machinery, and fog whistle, 
and the collision would probably not hâve occurred- Where the noise 
created by the passage of a vessel through the water by the working 
of her machinery, or otherwise, is suiificient to preve<it the sound sig- 
nais of another vessel from being heard, it becomes her duty to stop 
occasionally and listen, or to slow down to such degrce of speed that 
the noise of her own passage through the water wi'l not interfère 
with her ability to hear the approach of others. Spencer on Marine 
Collisions, § 48. In The Oregon (D. C.) 27 Fed. 751, ii- was said: 

"If, instead of driving through a fog as dense as then prevailed, the steamer 
had stopped, even for a few moments, tlie noise of the mar'hinery having 
ceased, the fog horn of the Mott would probably hâve been hear'^ " 

In The Eleanora, Judge Blatchford said: 

"If the steamer had been going at less speed, or had gone ahead a short 
distance and then stopped still and listened, and thus made her speed, or her 
passage from point to point through the intervening space, and not nierely her 
running rate while in forward motion, that 'moderate speed' whic^i the stat- 
ute requires, it is quite apparent that, blowlng her whistle continually, at 
proper intervais, the blast would hâve been heard by the schooner and an- 
swered by the fog horn over the starboard side of the schooner, in sufficlent 
season for the steamer to hâve stopped and backed, and be brought tù a stand- 
still, before reaching the schooner. Therefore the steamer was at fa»ilt as to 
her speed." 

The appellee cites the case of Wright & Cobb Lighterage Co. v, 
New England N. Co. (D. C.) 189 Fed. 809, in which Judge H-ilt re- 
marked : 

"Ferryboats cannot tie up in a fog. Public interests require that they shmiW 
make their regular trips even in very thick fogs." 
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In that case ît was held that a ferryboat wàs not négligent for navi- 
gating in the early morning in a f og so dense that other vessels could 
be seen but for very short distances, and was not in fault for colUding 
with a car float alongside a dock, which had been moored with two 
others ofï the end of the pier, and against which the ferryboat was 
drifted by the tide while waiting a clear entrance to her sHp. The con- 
sidérations that controlled the décision were that the captain, a Hcensed 
pilot of long expérience, was at the wheel, that he had a lookout with 
him in the wheelhouse and another on deck forward of the gâtes, that 
he proceeded slowly, sounding fog signais, and was obliged to stop 
while another ferryboat landed, that he knew substantially where he 
was, that he could hear the big bell rung in fogs off the ferry entrance, 
that the trip in question was the first trip of his boat since about mid- 
night, that he did not know that in the meantime the car floats had been 
moored off Pier 5, and that the court was of the opinion that no bell 
had been rung on the tugs which had the barges in charge. 

The facts in that case distinguish it from the case at bar. The 
Transit was not a passenger ferryboat with a regular time schedule, 
but a freight car ferryboat running irregularly. The master knew 
where the Fullerton lay at anchor. He was out of his fairway and 
did not know where he was. He was proceeding at a speed which by 
the decided weight of authority was excessive. His vessel did not re- 
spond quickly to the rudder, and his engines were of such construction 
that at the speed of 7 knots she could not be stopped in less than 800 
feet and could not at any speed be immediately reversed from ahead 
to full speed astern. Cases in point are The D. S. Gregory, 6 Blatchf. 
528, Fed. Cas. No. 4,102 ; The Bedford, 5 Blatchf. 200, Fed. Cas. No. 
1,216; The Rockaway (D. C.) 19 Fed. 449; Id. (C. C.) 25 Fed. 775. 
It foUows that the appellee is answerable for the damage to the Ful- 
lerton by reason of the collision. 

The decree is reversed, and the cause is remanded to the District 
Court for further proceedings. 



ALASKA S. S. CO. T. INLAND NAVIGATION OO. 

(Circuit Court of Appeals, Ninth Circuit. February 2, 1914.) 

No. 2276. 

COLUSION (I 133*) — SUITS FOB DAMAGES — DAMAGES — TOTAI, I>OSS OF VESSEL. 

In case of the total loss of a vessel in collision, solely through the fault 
of the other vessel, the measure of damages recoverable by her owner is 
her market value where she has such a value and it can be shown. If 
she was of an ordinary type of construction, in gênerai use, and for 
which there was a market, the measure of her value is the price at 
which she could hâve been sold In the market, which may be shown by 
the opinions of compétent wltnesses, and her original cost with a dé- 
duction for dépréciation may only be resorted to as fixing her value where 
a market value cannot be shown. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 287; Dec. Dig. 
§ 133.*] 



•For other cases see sa,me topie & § number In Dec. & Am. Digg. 1907 to date, & Rep'r Indexes 
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Appeal f rom the District Court of the United States for the North- 
ern Division of the Western District of Washington; Clinton W. 
Howard, Judge. 

Suit in admiralty for collision by the Inland Navigation Company, 
as owner of the steamship Telegraph, against the steamship Alameda ; 
the Alaska Steamship Company, claimant. Decree for libelant, and 
claimant appeals. Reversed. 

It is alleged in the libel flled by the Inland Navigation Company that on 
the night of April 25, 1912, while Its steamship, the Telegraph, was lying at 
her bôrth in good safety on the north side of the Colman Dock in the city of 
Seattle, Wash., the steamship Alameda, through the gross négligence of the 
crevv of her engine room, and in direct violation of the orders of her master, 
was driven at great speed head on against the south side of the Colman Dock, 
and completely through said dock, and the stem of said steamship Alameda 
■was driven into the side of the hull of the said steamship Telegraph causlng 
the latter to sink and founder ; that as a resuit of said collision and of the 
ramming and sinking of said steamship Telegraph she became and was a 
total loss; that said collision, ramming, and sinking of said steamship Tele- 
graph was without any fault, neglect, or wrongful act on the part of said 
steamship Telegraph or any of her offlcers or crew, but was due wholly to 
the fault of the said steamship Alameda. 

The libelant further alleged that said steamship Telegraph Immedlately 
prier to the time of said collision was of the value of $55,000; that as a re- 
sult of said collision and sinking she became of no value whatsoever ; and 
that the libelant was thereby damaged in the sum of $55,000. 

In the answer filed by the respondent the allégations of the Ubel with re- 
spect to the circumstances surrounding the collision between the steamships 
Alameda and Telegraph were not denied, nor did the respondent deny Ua- 
bility for the damages sustalned by the Telegraph. But the respondent did 
deny that the steamship Telegraph immedlately prior to the time of said 
collision was of the value of $55,000, and further denied that the libelant, as 
a resuit of said collision and sinking of its steamship, the Telegraph, had 
been damaged in that sum. 

The cause was referred to a United States commissioner for the taklng of 
testimony. The testimony was retumed into court by the commissioner, 
and thereafter a final decree was entered by the court below In favor of 
the libelant and against the respondent for the sum of $45,000, from ■v?hich 
final decree the respondent has appealed to this court. 

W. H. Bogie, CarroU B. Graves, F. T. Merritt, and Laurence Bogie, 
ail of Seattle, Wash., for appellant. 

Ira Bronson and J. S. Robinson, both of Seattle, Wash., for appellee. 
Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). Nei- 
ther the pleadings nor the évidence in this case raise any issue with re- 
spect to the liability of the appellant for the damages suffered by the 
appellee through the loss of its steamship, the Telegraph. It is admit- 
ted by the appellant that the sinking of the Telegraph was caused by 
négligence and fault on the part of the Alameda, and it is also ad- 
mitted by the appellant that by reason of such sinking the Telegraph 
became and was a total loss. 

But the contention of the appellant is that the court below erred in 
finding and decreeing that the value of the steamship Telegraph at the 
time of her loss was the sum of $45,000, or any sum in excess of the 
sum of $25,000. The amount which the appellee is entitled to recover 
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as the value of the Telegraph at the time she was sunk by the Alameda 
is the only question we are called upon to détermine. 

_ In fixing the sum of $45,000 as the value of the Telegraph at the 
time she was sunk, the court below proceeded upon the theory of orig- 
inal cost, allowing for the différence of her upkeep and the natural 
fair dépréciation of her hull, engines, house, and equipment. It is in- 
sisted by the appellant that the court erred in adopting this method of 
computation ; that the rule of market value should hâve been f ollow- 
ed ; that the testimony showed that there was a market for vessels of 
the type of construction of the Telegraph ; that the testimony f urther 
established the fact that the market value of the Telegraph at the time 
she was sunk would not hâve exceeded $25,000; and therefore the 
rule of market value should hâve been adopted by the court in fixing 
the value of the Telegraph at the time she was sunk. The appellee 
contends, on the other hand, that, under the circumstances of this case, 
the market value of the vessel did not measure the damage. 

1. That a ship may hâve a market value, and that such market val- 
ue, if made to appear, must be used as the basis for Computing the 
amount of damages with which the owner of a négligent vessel is 
chargeable in a case where, through such négligence, another vessel 
has been sunk and the owners thereof hâve sustained a total loss, is a 
rule laid down by ail writers on maritime law. 

In Lowndes, Admiralty Law, p. 140, the method of Computing the 
damage to persons who hâve suffered loss by reason of a collision re- 
sulting from faulty conduct on the part of the other ship is stated in 
the f ollowing terms : 

"The gênerai princlple governlng the computation of damages is that the 
sufferer by a collision which is the resuit of wrongdoing, whether négligence 
or mistake, is entitled to 'restltutio in integrum' ; he is, so far as practicable, 
to be restored to the same pecunlary position as if no collision had taken 
place. * • * 

"In the case of a ship totally lest, the owner is entitled to recover the ac- 
tual value, and this. is defined In the admiralty courts to be her market value ; 
that is to say, the gross sum for which she mlght hâve been sold immediately 
before the collision." 

In support of this rule the author cites the décision of Dr. Lushing- 
ton, in the case of The Clyde, Swabey, p. 23. In that case the cele- 
brated admiralty judge said : 

» * * * "VVherevei' damage is done by one vessel to another, the parties 
are to be restored into the same state as they were before the accident ; that 
is to say, they are to bave the fuU value of the property lost; restitutio in 
integrum is the leading maxlm. The value is the market price at the time 
of the destruction of the property, and the dlfflculty is to ascertaiu what 
would be Its market value. ♦ * * In order to ascertain this, there are 
various species of évidence that may be resorted to; for instance, the value 
of the vessel when built. But that is only one species of évidence, because 
the value may fumish a very inferlor criterlon whereby to ascertain the 
value at the moment of destruction. The length of time durlng which the 
vessel has been used, and the degree of détérioration suffered, will affect the 
original price at which the vessel was built. But there is another matter in- 
ilnltely more important than this — known even to the most unlearned — the 
constant change which takes place in the market. It is the market price 
which the court looks to, and nothlng else, as the value of the property. It 
Is an old saytng, 'The worth of a thlng is the price it will bring.' " 
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In the nature of things, the market for ships is différent from the 
market for more numerous articles of lesser value; nor is the mar- 
ket value of a ship so readily ascertainable as the market value of an 
article of merchandise whereof daily sales are made and daily priées 
quoted. And with ships, as with other articles, one might hâve a pe- 
culiar value — a value above that which it would ordinarily hâve — on 
account of its adaptability for a spécial purpose, or on account of pos- 
session of some extraordinary qualification, as that of speed. This 
rule, with the exception, is stated by Roscoe, in his work on Damages 
in Maritime Collisions, as follows (page 24) : 

"When a vessel is totally lost by a collision with another vessel, which 
was caused by the négligence of those in charge of such other vessel, in order 
to place » * * the owner of the innocent ship as nearly as possible in 
tlie saine position as he was before the collision, he should reeover from the 
owner of the wrongdoing vessel the value of the lost ship. In most cases 
this value is the market value, having regard to the âge, character, and con- 
dition of the ship. 'It is the market value which the court looks to, and 
nothing else, as the value of the property. It is an old saying: "ïhe worth of 
a thing is the priée it will fetch." ' Dr. Lushington, in The Clyde, 2 Swa. 25. 
Market value must, however, be distinguished from anything like a forced 
sale value, for the value for the purjwses of compensation is that which a 
willing seller and a willing purchaser would place upon a ship. While also 
the above statement of Dr. Lushington, as vvell as the adage, may be admlt- 
ted to be correct generally, it is obvious that some vessels may hâve a. value 
peculiar to themselves, having regard to their use, or the position or occupa- 
tion of the owner. Therefore, if either owing to the absence of a market, or 
the peculiar or spécial character of her trade or work, the lost ship cannot 
fairly be valued at a market price, then the basis of assessment is the value 
of the vessel to her owners as a going concem." 

In Marsden's Collisions at Sea (6th Ed.) p. 101, it is said: 

"If the ship is totally lost, the owner is entitled to reeover her market value 
at the time of the collision. * * • Where the ship is of a spécial con- 
struction or character, and although of spécial value to her owner, has little 
or no market value, damages must be estimated by considering what is her 
value to the owner as a going concem at the time she was lost. Her original 
cost, her condition at the date of her loss, money spent in upkeep, and her 
past earnings, hâve ail to be considered." 

In the Treatise on the L,aw of Maritime Collisions, by Herbert R. 
Spencer, we find the f ollowing (section 200) : 

"Restitution is the rule in ail cases where repairs are practical, and com- 
pensation when the loss is total. The measure of damages in case of total 
loss is the market value of the vessel at the time of the collision, together 
with its cargo and freight, and such other losses as are a direct resuit of the 
collision. The market value of the vessel, and not its real or intrlnsic value 
or cost of construction, is ordinarily the measure of damages. The recovery 
is limited to the market value, and damages in excess of such value may not 
be assigned by reason of additional value to the owner, owing to peculiar 
fltness for the trade in which it is engaged, or otherwise ; nor is the market 
value to be determined by what the owner would hâve been willing to take 
for the vessel, but it is the amount for which the vessel would bave sold In 
the open market. * * • 

"When the conditions are such that no market value can be shown where 
there is no market value, or, if shown, it is so manlfestly disproportionate to 
the intrinslc value of the vessel that to order a sale at such a price would 
be a hardshïp, the court may adopt as the value of the ship the cost of con- 
struction with proper déduction for the détérioration in its value from the 
time of construction ; especially may this method be resorted to if the vessel 
is but recently built." 
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In Dobree v. Schroder, 2 My. & Cr. 489, the High Court of Chan- 
cery of England had before it the question of the value of a vessel 
under the act of Parliament limiting the liability of a shipowner for 
any damage donc by his ship to any other vessel. The case was one 
of a collision where a ship had been run down and sunk by a steara 
vessel. The question was as to the value of the vessel causing the 
loss of the ship. The accident occurred on the 3d day of November, 
1831. The Vice Chancellor had referred the case to the master to 
ascertain what was the value of the offending vessel at the date of the 
accident. The master proceeded to fînd the value of the vessel upon 
évidence of her original cost, her âge at the time of the accident, and 
her estimated value upon an inspection made in July, 1833. This 
valuation was brought before Lord Chancellor Cottenham by way of 
appeal. The argument on the appeal turned upon the question wheth- 
er the value of the vessel causing the loss was to be ascertained by 
taking the cost price and then making déductions f rom that price for 
wear and tear calculated at certain rates ; or by évidence as to the 
price at which she could hâve been sold in the market at the time of 
the accident. This is the identical question of value involved in the 
présent case. The Lord Chancellor in discussing this question said : 

"The object of the act of Parliament was to provide that the owners of 
the vessel should not be Uable beyond the value of the property engaged in 
the adventure at the time at which the accident happened ; that is, the value 
which the property oceasioning tlie loss or injury was capable of producing. 
In the common acceptation of the term, the value is the price which the prop- 
erty would fetch." 

The Lord Chancellor, after discussing the case, concluded that the 
proper valuation was the market value at the time of the accident, 
and that the method of value followed by the master, namely, cost 
price less déduction for wear and tear, was upon the wrong princi- 
ple. 

In the case of The Colorado, Fed. Cas. No. 3029, this English case 
was referred to as authority in a case involving the question of the 
value of a vessel which had been sunk in a collision and had become 
a total loss. The court held that : 

"The correct rule upon this subject, when the vessel Is a total loss, seems 
to be that the market value of the vessel just before the collision is the proper 
measure of damages; that the best évidence of such value is the opinion of 
compétent persons who knew the vessel shortly before she was lost ; and that 
the next best évidence is the opinion of persons conversant with shipping and 
the transfer of vessels. There are, of course, exceptions to this rule, as 
when the vessel lost, from some peculiarity of construction in order to adapt 
her to some spécial purpose out of the usual course of shipping, precludes 
there being any market value for her. An instance of this may be when a 
vessel is built for a spécial trade requlring peculiar and unusual conditions 
In her construction. In such a case, for want of a better criterion of value, 
cost of construction or purchase price, with a déduction for dépréciation by 
ordlnary wear and âge, may be resorted to. See Lowndes, Coll. 141-146. 
But the présent case does not fall within the exception. The commissloner 
had before him both classes of évidence stated in the rule, and, although the 
évidence may be open to criticism in some respects, I think It was amply 
sufficient to justify the finding." 
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This case was taken on appeal to the Circuit Court of the United 
States, and then to the Suprême Court of the United States. The Col- 
orado, 91 U. S. 692, 23 L. Ed. 379. In both courts the decree of the 
District Court was affîrmed, but without any discussion of the ques- 
tion of value of the lost vessel. 

In The Granité State, 70 U. S. (3 Wall.) 310, 18 L. Ed. 179, the 
question was as to the value of "an old and pretty rotten barge" sunk 
by the steamer Granité State. The statement of the case contains 
the f ollowing récital : 

"The commissioner fixed the value of the barge at $850, assuming ap- 
pareiitly that she was worth this sum to her owners ; though he stated that 
having been built for a spécial and unusual purpose, and being unlike every 
other sort of craft) used in the port of New York, he had difficulty in form- 
ing any estimate. The difficulty, in truth, was obvious ; some witnesses 
sweariug that the boat was not worth having for a gift, others that she was 
worth ,?8 or $10, and others that in her former condition she could be made 
practlcally very useful. There was conflict in the testimony hère as In the 
other part of the case. This report was set aside, and a new estimate di- 
rected. On new évidence the commissioner gave $150 more. This report, 
too, was set aside, and a thlrd référence ordered ; the court directing the 
commissioner to consider the actual cost of ralsing and repairlng the barge 
and so putting her as near as could be into her former state. A report made 
on this basis was confirmed." 

What that report was, as to the value of the barge, does not ap- 
pear in the case as reported ; but the rule as f oUowed by the District 
Court was held by the Suprême Court to be the correct rule under 
the circumstances of the case. There does not appear to hâve been 
any évidence as to the market value of the barge. In ccmmenting 
upon this f eature of the case the court said : 

"There seems to hâve been some controversy in the District Court as to 
the measure of damages. No less than three différent reports were made by 
the master on the subject. * * * There cannot be an estabUshd market 
^'alue for barges, boats, and other articles of that description, as in cases of 
grain, cotton, or stock. The value of such a boat dépends upon the accidents 
of its form, âge, and materials; and, as thèse differ in each individual, there 
could be no established market value. A person may make considérable 
profits by the use of an old hulk of little value in the market for vessels. His 
loss cannot be measured by the ratio of her profits, as he might supply hlm- 
self wlth another at a much eheaper rate. But when the injured vessel is 
not a total loss, and is capable of being repaired and restored to her original 
situation, the cost necessary to such repair cannot be said to be an incorrect 
rule of damages." 

The appellee cites this case in support of the rule followed by the 
court below, but it is manifestly not applicable. The broad statement 
that "there cannot be an established market value for barges, boats, 
and other articles of that description" must be considered with respect 
to the character of the barge in question. It was stated to be a "rot- 
ten hull." It must also be considered with the qualification, "as in 
cases of grain, cotton, or stock." It must also be considered in con- 
nection witb the further qualification that the injured barge was not 
a total loss, but was capable of being repaired and restored to her 
original situation. The rule in such case, where there is no évidence 
as to market value, and the loss was not total, cannot be followed 
where the loss is total and there is évidence as to market value. 
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In the subséquent case of The Baltimore, 75 U. S. (8 Wall.) 377, 19 
L. Ed. 463, the Suprême Court foUowed the rule of market value. 
Mr. Justice Clifford, delivering the opinion of the court in that case, 
said: 

" * * • If tlie vessel of the libelants is totally lost, the rule of damages 
Is the market value of the vesse) (if the vessel is of a class which has such 
value), at the time of her destruction." 

No case has been called to our attention where the court has since 
modified or changed that rule. 

See, also, The New Jersey, Fed. Cas. No. 10,162; La Normandie, 
58 Fed. 427, 431, 7 C. C. A. 285; The Pennsylvania, Fed. Cas. No. 
10,948; The Hamilton (D. C.) 95 Fed. 844, 845; The Lucille (D. C.) 
169 Fed. 719, 721 ; The Utopia, 16 Fed. 507, 509. 

Thèse authorities admit of no doubt. In the ascertainment of the 
value of a vessel, in case of a total loss, the rule of market value must 
be adopted, if there is a market for such vessel and the market value 
thereof be mide to appear, unless the vessel falls within the exception 
which we bave noted. 

2. But it is contended by the appellee that the rule of market value 
cannot be appHed to the case now before this court for the reason that 
the Telegraph was in a class by herself by reason of the fact thaï she 
was possessed of extraordinary speed ; and for the further reason that 
the évidence showed that there was no market for a vessel of her type 
of construction; Their claim is that the only fair method by which 
the value of the Telegraph could bave been ascertained was by testi- 
mony showing the original cost of construction, less a proper allow- 
ance for dépréciation. And in support of this claim they proceeded 
to introduce testimony showing the original cost of construction of the 
Telegraph and the percentage of dépréciation of the varions parts of 
their steamship during the nine years she had been in opération. 

It appears from the record that the Telegraph was a passenger 
steamer of the stern wheel type, having a length of about 153 feet, a 
width of about 27 feet, and a depth of 8 feet; that she was built at 
Everett, Wash., in 1903, at a cost of about $75,000. After a careful 
considefatiort of ail of the testimony introduced by the respective par- 
ties, we are not prepared to agrée with the appellee that the testunony 
showed that the Telegraph was in a class by herself by reason of the 
fact that she was possessed of extraordinary speed. It is true, one of 
appellee' s witnssses testified that the Telegraph was "the fastest stern- 
wheeler in the word" ; but the record is replète with testimony tending 
to show that such was not the case. Barney Dionne, a witness on behalf 
of the appellant, testified that he was chief engineer of the Telegraph 
for about 3y2 years ; that he had got out of the Telegraph ail of the 
speed she ever made, and the best she could make was between 18 and 
19 statute miles per hour ; that the Telegraph was not the fastest stern- 
wheel vessel ever constructed; that he knew that the Téléphone and 
the Bailey Gatzert (both stern-wheel steamships operating on and in 
the vicinity of Puget Sound) could run faster than the Telegraph un- 
der the same conditions ; that he had seenthe Téléphone catch up with 
the Telegraph when he was driving the latter at her best, showing. 
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the Téléphone to be f aster; that he had been chief engineer of the 
Bailey Gatzert for five years, running on the Willamette and Colum- 
bia rivers ; that he had run the latter vessel over the same course as he 
had run the Telegraph and had beaten the best time the Telegraph 
could or did make. Capt. Arthur Riggs, a witness for the appellant, 
testified that he was master mariner of the steamer Telegraph in 1905 
and 1907 ; that he had operated the Telegraph at her f uU speed ; thaï 
the maximum speed of the Telegraph under ordinary conditions was 
between 18 and 19 miles an hour ; that he did not think it was correct 
that the Telegraph was the f astest stern-wheel vessel ever constructed ; 
that he thought the Téléphone was capable of making greater speed; 
that he judged this from her performance on the river while she was 
at Portland; and that he had seen her operate along with the Tele- 
graph many times. Other witnesses on behalf of the appellant, whose 
testimony of this point we do not deem it necessary to review, testi- 
fied substantially to the same f acts, and we think there can be no doubt 
but that there was nothing in the speed of the Telegraph calculated to 
place her value above the value of other steamships of similar type of 
construction. 

Nor can we agrée with the appellee that it appears from the record 
that there was no market for a steamer of the type of construction 
of the Telegraph, and that such market not being shown, and a market 
value for her made to appear, the rule of market value could not be 
applied as a fair method of Computing her value at the time she was 
sunk ; and theref ore her value could only be proven by other circum- 
stances, such as cost of construction, less a proper allowance for dé- 
préciation. In this connection it must be remembered that the Tele- 
graph was one of a numerous class of stern-wheel steamers which are 
operated for the carriage of freight and passengers upon and in the 
vicinity of Puget Sound, the Willamette river, and the Columbia 
river, and between Portland and Astoria; and that steamers of a 
similiar type of construction are also operated on the Bay of San 
Francisco and upon the rivers tributary thereto. The construction of 
the Telegraph was in no respect an innovation in the art of shipbuild- 
ing. It appears from the record that the Telegraph could hâve been 
used on any of the routes and at any of the places above named. It 
also appears that stern-wheel vessels of the gênerai type of construc- 
tion of the Telegraph were f requently bought and sold for use on Puget 
Sound and other places along the coast where vessels of the stern- 
wheel type could be utilized. Capt. Gibbs, agent and surveyor for 
the San Francisco Board of Marine Underwriters, testified that there 
were several routes on which a vessel like the Telegraph could hâve 
been operated; that he had known of several sales of stern-wheel ves- 
sels similar to the Telegraph ; that the Téléphone was sold in Portland, 
Or., for use on San Francisco Bay, for $24,800; that the steamer 
Charles R. Spencer, a vessel similar to the Telegraph, was sold for 
$20,000; that it would appear that there must be a market for this 
kind of vessel ; and that in his opinion the fair reasonable market 
value of the Telegraph before she was sunk was about $25,000. 
George N. Skinner, a witness on behalf of the appellant who had been 
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engaged in the lumber and transportation business in Seattle, Wash., 
for about seven years, testified that the Telegraph could hâve been 
used on the Columbia river and on the Willamette river, on Puget 
Sound, or on San Francisco Bay; that the Telegraph had been in 
service ail the time she had been on the Sound ; that he himself had 
tried to buy her after the collision with the Alameda and after she 
had been raised ; that she had been offered to him, rebuilt and in as 
good condition as it was possible to put her, for $19,000. Capt. T. 
W. Spencer testified that he had sold his steamer the Spencer, in 
1911, at a voluntary sale, for $25,000; that the Spencer was at that 
time nine years old and a larger boat than the Telegraph; and that 
he considered the Spencer at the time of her sale to be the "speediest" 
boat on the river. C. W. Cook, Pacific Coast manager of the Amer- 
ican-Hawaiian Steamship Company, testified that the Telegraph could 
hâve been used in the passenger business on the Columbia river and 
perhaps at San Francisco; that he considered the reasonable market 
value of the Telegraph about $20,000. Joseph Supple, owner of a 
shipyard at Portland, Or., testified that there was at the time and 
place the Telegraph was sunk a market for stern-wheel vessels of 
normal practical type that could be used for towboats or f reight boats 
or passenger boats, or ail combined ; that there was then a ready sale 
at f air priées for such boats ; that the Telegraph was a peculiar type 
of boat, built only for passengers, and not fit for towing or carrying 
f reight; that the demand for her would be best for a strictly pas- 
senger run ; that a large number of stern-wheel vessels had been 
bought and sold at Portland, where there was always a market for 
such vessels ; and that stern-wheel vessels were being bought and sold 
ail the time, and new ones are being constructed on the coast. Marcus 
Talbott, gênerai manager for the Port of Portland Commission, tes- 
tified that he had bought and sold stern-wheel vessels at Seattle and 
at other places where the Telegraph could hâve been taken and used ; 
that at the time the Telegraph was sunk there was a market at Seat- 
tle for the Telegraph and vessels of her kind- and type ; and that the 
fair, reasonable market value of the Telegraph at the time and place 
she was sunk would not exceed $25,000; that, while the market at 
Seattle was not an active one, still in his judgment there would hâve 
been compétitive bids; that he knew of various sales of stern-wheel 
vessels; that the State of Washington had sold for $17,000; that 
the Capitol City had sold for $17,000; that the Téléphone had sold 
for $24,500; that the sales of thèse vessels were not forced; and 
that each of thèse vessels was much larger than the Telegraph and 
carried more passengers and a larger amount of freight. 

The testimony of thèse witnesses was, we think, sufficient to estab- 
lish the fact that there was a market for the Telegraph and that her 
value in such market would not hâve exceeded $25,000. But the tes- 
timony finds further support in the fact that in 1910 the appellee 
purchased the Telegraph and the City of Everitt (another stern-wheel 
steamer of the same gênerai type of the Telegraph, but smaller), to- 
gether with the good will of the route upon which said steamers were 
being operated at that time, for the sum of $55,000. And in connec- 
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tion with this transaction it appears from the testimony of Capt. Scott, 
who owned both of said boats and said route at the time of their pur- 
chase by the appellee, that the Telegraph had been built in 1903 and 
the City of Everitt about 1900 ; that at the time of their sale to the 
appellee in 1910 they were both sound, good boats, and had depreci- 
ated in value but very little. It also appears from the undisputed tes- 
timony of Capt. Joshua Green, président of the appellee corporation, 
that the Telegraph was not insured at the time she was sunk, but that 
prior to that time the Telegraph and the City of Everitt had each 
Ijeen insured in the sum of $27,500. 

In view of this testimony, we think the court below erred in basing 
the value of the Telegraph at the time she was sunk on the theoryof 
original cost, less a percentage for dépréciation. We are of opinion 
that the évidence was sufficient to justify the court below in finding 
that there was a market for a vessel of the character of the Telegraph 
in Puget Sound, at the time of the accident, and that her value in such 
market at that time was $25,000. 

The decree of the court below will, accordingly, be reversed, with 
directions to enter a decree in favor of the appellee for the sum of 
$25,000. Costs in this court in favor of the appellant. 



AMERICAN-PACIFIC CONST. CO. v. MODEKN STEEL STKUCTURAL CO.î 

(Circuit Court of Appeals, Nintli Circuit. March 9, 1914.) 

No. 2272. 

1. CONTBACTS (§ 39*) — PBOPOSALS AND ACCEPTANCB — WHEN COMPLETED CoN- 

IBACT. 

The proposai constituting a part of a contract provided for the furnish- 
ing by plaintiff in aceordance with drawiiigs and spécifications furnished 
by S. of the structural steel and Iron and reinforcing steel with specifled 
exceptions for a theater and ofiice building at a specified location to be 
dellvered within specified periods after plaintifif's receipt of approved 
working détail drawings signed by S., for $77 a ton. The spécifications 
recited that S. was under contract with the architect to furnish those 
parts of the plans and spécifications relating to the Iron and steel frame 
and reinforced concrète work, described the building as 145 by 120 feet, 
8 stories hlgh above the sidew^alk, with a basement 20 feet and 3 inches 
below the ground, and gave the gênerai plan of construction, the kind of 
materlal required, and the character and finish thereof in minute détail. 
The spécifications were the same spécifications formlng a part of the con- 
tract between défendant and the owner of the building. Held, that the 
proposai and acceptance constituted a completed contract, though the en- 
tire drawings for the building were never furnished by S. ; it belng appar- 
ent that it was contemplated that S. should work up the drawings from 
the gênerai plans drafted by the architect and that it was not contem- 
plated that they should hâve been made and completed prior to the mak- 
Ing and acceptance of the proposai. 

[Ed. Note. — For other cases, see Contracts, Cent Dlg. f§ 156-159; Dec. 
Dig..§ 39.»] 

2. CoNTBACTS (§ 40*) — Repekence to Other Papers — Spécifications. 

Where the spécifications formlng a part of a contract were identifled 
therein by their Initiallng by one of the parties, this was tantamount to 

•For other cases see same topic & § ntjmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
211 F. — 54 f Eehearing denied May 25. 1914. 
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attaching them to the contract and rendered thé contract equally deflnite 
and certain. 

[Ed. îiote. — For other cases, see Contracts, Cent Dig. § 155; Dec. Dig. 
I 40.*] 

3. Sales (§ 369*) — Brbach of Contract — Remédies of Seller. 

Wàere défendant broke a contract by whlch plaintlff was to furnish 
and fabricate the structural steel and iron for a building by dii-ecling 
plaiutilï to discontinue the further fabrication thereof, and by refusiiig to 
allow plaintifC to proceed, plaiutilï was not required to split up its de- 
mand and sue for the ;steel already fabricated, shipped, and dellvered, as 
for material sold and dellvered. 

[Ed. Note.— B"or other cases, see Sales, Cent. Dig. §§ 1083, 1084; Dec. 
Dig. § 369.*] 

4. Sales (§ 383*) — Beeach of Contract — Suiticienct of Evidence. 

In an action for breach of a contract to furnish and fabricate the struc- 
tural steel and iron for a building by the buyer, évidence as to the manu- 
facture and delivery of 39% tons of steel and iron, and that the steel and 
iron contracted for would amount to about 1,500 tons, and that plaintifif 
had provided for the purchase of steel suffieient therefor and made the 
necessary préparations to fabricate the entire quantity, placed before the 
jury suffieient data on the question of damages to support a recovery. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1097; Dec. Dig. § 
883.*] 

5. Sales (§ 379*) — Actions — Issues, Pboof, and Variance. 

In an action for breach by the buyer of a contract for the furnishing 
and fabrication of the structural steel and Iron for a building, there was 
no variance between the complalnt which alleged the agreed amount to be 
dellvered as 1,500 tons and évidence tending to show that the amount 
would aggregate about 1,500 tons ; the exact amount not being ascertaina- 
ble until it was fabricated and welghed. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1094; Dec. Dig. § 
379.*] 

6. Arbitbation and Award (§ 8*) — Agheement to Arbitrate — Effeot on 

RiGHT of Action. 

A provision in a contract that In case any différence of opinion should 
arlse in relation to the contract, or the work to be or that had been per- 
formed, such différence should be settled by arbitration, fell wlthin the 
gênerai rule that an agreement to refer a case to arbitration will not be 
regarded by the courts and that they will take jurisdiction notwithstand- 
Ing such an agreement. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent. Dig. | 
29; Dec. Dig. § 8.*] 

In Error to the District Court of the United States for the First 
Division of the Northern District of CaUfornia; Wm. C. Van Fleet, 
Judge. 

Action by the Modem Steel Structural Company against the Ameri- 
can-Pacifîc Construction Company. Judgment for plaintifï, and de- 
fendant brings error. Affirmed. 

This is an action to recover damages for breach of an alleged contract for 
the fabrication and delivery of certain structural steel. The complalnt al- 
lèges, in ettect, that on or about the 19th day of January, 1907, plaintifC and 
défendant entered into a contract by the terms of which plaintiff agreed with 
the défendant to furnish material and to fabricate ail the structural steel 
and iron required by the plans and spécifications for a new building to be 
erected by the défendant for the Richelieu Realty Syndicate, known as the 
Columbia ïheater, at the southeast corner of Geary street and Van Ness, 

*For other cases see same topic & S nitmbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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avenue, In the city and connty of San Francisco, and to dellver sald matei'lal 
when faliricated to the défendant, t. o. b. cars, San Francisco, Cal., at the 
agreed priée of $77 per ton. 

ïhe plaintilï owned and operated a factory for fabrication of structural 
Steel and Iron at Waukesha, Wis., and tlie structural steel and iron for this 
building were to be fabricated at its factory and shipped to the défendant at 
San Francisco. It Is alleged that, after plaintifC had fabricated and shipped 
the défendant S914 tons of steel and iron, défendant directed plaintilï to dis- 
continue work under the contract, and bas since refused to permit plaintiff 
to i)roceed therewith, and damages are claimed in the sum of $35,164.17 for 
the breaeh of the contract. 

The contract in question consists of a proposai in writing on the part of the 
plaintiff and an acceptance on the part of the défendant. The terms of the 
proposai, in so far as they are concerned for présent inquiry, are as follows: 

"We propose to furnish you In good order the followlng descrlbed structural 
material, constructed in a workmanllke manner, descrlbed as follows and in 
accordance with drawings furnished by Jos. D. Smedberg and spécifications 
also furnished by Jos. D. Smedberg, standard spécifications to govern, identl- 
fled with marks. 

" 'Copy #1,' Inltlaled, 'S. E. H. 12/30/06,* except as noted under 'Remarks' 
on sheet #2 attached. 

"Namely, the structural steel and iron and relnforclng steel (except the gril- 
lage beams, bolts, separators, and column bases mentioned on page 3 of 
spécifications referred to above), for the Richelieu Realty Syndicate Theater 
and Office Building, known as the Oolumbia Theater; Location — Southeast 
corner of Van Ness Ave. & Geary St., San Francisco, Cal. 

"Dellvery, as follows: That portion indlcated by Mr. Smedberg, shown 
wlthin red Unes on blueprlnt 3-S, 4-S, 7-S, dated by us on the back of print 
as received Dec. 31, and 8-S, dated by us on the back of print as received 
Jan. 3, 1907, required to begin érection of steel work on stores, to be shipped 
from our shop 30 days from our receipt of approved working détail drawings, 
signed by Mr. Smedberg. 

"Balance of steel sMpments to be 60 to 90 days from our receipt of balance 
of approved working détail drawings, signed by Mr. Smedberg. * ♦ * 

"Price to be seventy-seven ($77.00) dollars per ton. Freight allowed to San 
Francisco, Cal. Correct figured weights of steel to govern amount of sale 
and ail steel work to be accepted at our works by Mr. Smedberg, or his 
authorized agent. 

"Terms of payment as follows: 30 days net cash from date of Involces." 

The spécifications referred to in the proposai, together with the preamble, 
In so far as it is necessary to set them forth hère, are as follows: 

"In order to understand the business relations involved In the followlng 
spécifications, some explanation of them is necessary. 

"Mr. .Joseph D. Smedberg, the Consulting engineer, Is under contract with 
Mr. Frank T. Shea, architect, to furnish those parts of the plans and spécifica- 
tions for the building which relate to the iron and steel frame and reinforced 
concrète work. 

"He is also under contract with the Richelieu Realty Syndicate to super- 
vise the inspection, to superintend the érection of the steel frame work, to 
check ail bills rendered by the contractors for this portion of the work, and, 
in gênerai, to see that ail the contracts relating to this part of the building 
are faithfully fulflUed. ïhe contract for the Iron and steel work wIU be let 
on a pound basis erected. * • * 

"General. The steel construction descrlbed in thèse spécifications Is that 
for a new office building and theater, southeast corner of Van Ness avenue 
and Geary street, San Francisco, Cal. The building Is in plan 149'xl20' 0", 
and Is eight storles hlgh above the sidewalk, with basement extendlng 20' 
3" below ground. (Datum.) 

"The plan of construction Is as follows: The gênerai plans for the theater 
portion of the building being incomplète still, the Intention is to erect the 
office building portion first and especially rush work on the first section col- 
umns, first and second story beams and sidewalk beams. Open holes in col- 
umns, beams and glrders for Connecting theater, cantllevers, etc., wlll be 
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drilled In the fleld, as arrangement of theater framlng cannot be determined 
accui-ately at présent, and this metliod will not delay any portion of the office 
building construction, due to lack of information regarding connection. » * » 

"Spécifications Explained: 

"Thèse spécifications are supplemental to the contract already entered Into 
for the construetional iron and steel worlï: of this building, between the Ameri- 
can-Pacific Construction Company, parties of the flrst part,- and Richelieu 
Realty Syndlcate, parties of the second part. They are the spécifications re- 
ferred to in the said contract, and which are to be consldered a part of that 
contract. 

"Thèse spécifications are intended to eover ail the structural Iron work for 
frame and reinforced concrète in said building. They are intended to co- 
operate with the drawings for the same, both those furnished by the architect, 
and those furnished by the engineer, as hereinafter specified, and vvhat is 
called for by either is as binding as if called for by both. They are intended 
to describe and provide for a finished pièce of work. • • • 

"Drawings: 

"The gênerai dimensions, arrangements and sections required for the struc- 
tural iron work herein specified are shown on the gênerai structural iron 
drawings prepared and furnished by the engineer. 

"The sections given are those of the Carnegie Steel Company's manufacture 
In gênerai, thèse drawings are made to scale, but scale dimensions must never 
be used. Thèse drawings, together with thèse spécifications, are the prop- 
erty of the architect, to whom ail copies must be returned on tlie completion 
of the work. Détail or shop drawings required by the contracter, including 
drawings of every part and pièce of the work, with ail the lists, schedules, 
indexes, érection plans or other directions necessary for the proper manu- 
facture, finish and érection of the work covered by thèse spécifications and 
the said gênerai drawings will be made and furnished by the engineer." 

Other spécifications are set ont under headings following: "Kind of Ma- 
terial Required," "Character and Finish of Materials," "Painting," "Inspec- 
tion," "Beams," "Coluœns," "Riveted Girders," "Castings," "Rivets," etc. 

The judgment was for plaintifC, and the défendant prosecutes error to this 
court. 

William F. Humphrey, of San Francisco, Cal. (Lent & Humphrey, 
of San Francisco, Cal., of counsel), for plaintiiï in error. 

Seneca N. Taylor, of St. Louis, Mo., and Wright & Wright & 
Stetson, of San Francisco, Cal., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] Prior to the making of the proposai and its acceptance, the par- 
ties had been in negotiation touching the subject-matter thereof in 
anticipation of défendant entering into a contract with the Richelieu 
Realty Syndicate for furnishing the iron and steel for its building and 
setting the same in place; and about the same time the proposai was 
accepted the contract for such work was entered into between thèse 
parties. The fact that such a contract was entered into has its bear- 
ing upon the question whether the alleged contract in controversy was 
ever legally consummated. Indeed, the spécifications made part of the 
alleged contract are the spécifications which were a part of the con- 
tract between the défendant and the realty syndicate. It is in fact 
conceded by the plaintifif, through its président, that the architect's 
original plans were incomplète at the time the alleged contract was 
consummated, and consequently at the time plaintifif began work fabri- 
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cating the steel and iron for the structure. Nor were the architec- 
tural designs for the gênerai plan of the theater portion of the build- 
ing made. The theater constituted perhaps one-half of the proposed 
combined office and theater structure. 

Now, the strong contention of the défendant, or plaintiff in error, 
is that the proposai and its acceptance do not constitute a valid con- 
tract between the parties, because the drawings alluded to in the pro- 
posai were never made, nor were the spécifications ever completed, 
and therefore there was no means of knowing or determining the 
character and quantity of steel to be furnished. This question is ade- 
quately raised by objections to the admission of the proposaLand spéc- 
ifications in évidence. 

The questions to be determined are whether the alleged contract is 
sufficiently definite and certain in its description of the materials «to 
be manufactured and furnished, and, as it relates to quantity, whether 
it was susceptible of being executed in accordance with the intention 
of the parties. If jt was, any breach in either direction would afïord 
cause for damages. 

By référence to the proposai, it will be seen that the material to 
be furnished is specifically described as the structural steel and iron 
and reinforcing steel (excepting certain items) for the Richelieu Syn- 
dicate Theater and Office Building, known as the Columbia Theater, 
designating its location. The spécifications are even more spécifie in 
this respect. The steel construction described in thèse spécifications 
is that for a new office building and theater, southeast corner Van 
Ness avenue and Geary street, San Francisco, Cal. The building is in 
plan 149x12.0 feet, and is 8 stories high above the sidewalk, with base- 
ment extending 20 feet 3 inches below ground. The gênerai plan of 
construction is then delineated, and the kind of material required, and 
the character and finish thereof are specified in minute détail. So 
that there can be no mistake, in construing thèse two instruments 
together, touching the material to be manufactured by the plaintiff 
and furnished to the défendant for the construction of the theater 
building. 

If it were not for the fact fhat the proposai recites that the struc- 
tural material shall be in accordance with drawings furnished by Jos. 
D. Smedberg, and spécifications also furnished by Jos. D. Smedberg, 
identified with certain marks, there could be no question that the gên- 
erai descriptions contained in fhese two instruments would sufficiently 
identify the materials to be manufactured to make the contract valid 
in ail respects. Do thèse récitals render the contract indefinite? 

The spécifications were identified and introduced in évidence. 
There can be no doubt that they are the spécifications alluded to in 
the proposai. The entire drawings for the completed building were 
never furnished by Smedberg. It seems to hâve been contemplated 
that Smedberg should work up the drawings for the iron and steel 
frame from the gênerai plans drafted by Shea, the architect. This is 
apparent from the preamble of the spécifications. From thèse gên- 
erai drawings the évidence shows that détail drawings for the work 
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were to be made in the shop and by the plaintiff, but to be approved 
by Smedberg. 

From a construction of the proposai and the spécifications as a 
whole, w,e are satisfied that it vvas never contemplated that the draw- 
ings to be furnished by Smedberg should hâve been made and com- 
pleted prier to the making and acceptance of the proposai, but that 
such drawings should be made by Smedberg and the détail working 
drawings approved by him in the way of furthering the work of 
fabrication of the steel and iron to be furnished under the proposai. 
This is borne out by the stipulations contained in the proposai touch- 
ing the time in which the fabricated steel and iron is required to be 
shipped ; that is to say, from 30 to 90 days from receipt of "ap- 
proved working détail drawings, signed by Mr. Smedberg." 

We are of the opinion, therefore, that the drawings referred to, 
which were work to be furnished by Smedberg, were to state addi- 
tional détails touching the material to be furnished which was other- 
wise more comprehensively described in the contract, and we think 
sufficiently described so that its identification was easily and unmis- 
takably ascertainable. It must be remembered that the proposai was 
to furnish steel and iron by its weight, and not to furnish any spécifie 
and predetermined pièces of given sizes and dimensions, and we be- 
lieve, as previously indicated, by contemplation of the parties it was 
designed that the détail drawings should be taken care of in the fu- 
ture, and the plaintiff was to furnish the steel and iron in quantity in 
accordance with those détails. 

We are aware that the minds of contracting parties must draw to- 
gether and become as one touching the subject-matter and the terms 
and conditions before a contract can be consummated. But in the 
présent case that is what was done, and the purpose of the parties 
was defined with sufficient definiteness that there can be no mistake 
as to their intention touching the steel and iron to be fabricated and 
delivered. 

[2] It is next insisted that the contract was not legally consummat- 
ed because the drawings and spécifications were not attached to the 
proposai. What we bave said heretofore disposes of the proposition 
as it relates to the drawings. It was never intended that- they should 
be attached to the proposai. As it respects the spécifications, they 
were definitely and sufficiently identified by their initialing by the prés- 
ident of the plaintiff company. This is tantamount to attaching them 
to the contract, and renders the contract equally definite and certain. 

[3, 4] Another objection urged is that no damage is shown under 
the évidence. This présents a question liardly reviewable, in view 
of the certificate of the trial judge settling the bill of exceptions, be- 
cause it does not appear that ail the testimony submitted at the trial 
is contained therein. Copper River & Northwestern Ry. Co. et al. 
V. Reeder, 211 Fed. 280, 127 C. C. A. 648, decided at this term of 
court. Beyond this, however, counsel présents the view that the ac- 
tion should hâve been for material sold and delivered, having référ- 
ence to the 39^i rons of steel fabricated, shipped, and delivered to 
. V, -j'aintiff at San Francisco, as showh by the évidence. Tliis over- 
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looks the fact that the défendant breached its contract by directing the 
plaintifï to discontinue the further fabrication of steel and iron, and 
refused to allow it to proceed further in fulfillment of its undertak- 
ing. The plaintifï was net required to split up its demand, and sue 
in one form of action for a part and in another for a part. Indeed, 
if the plaintifï had sued as counsel suggest, the question might hâve 
arisen whether it thereby waived its action for breach of the contract. 
However this may be, there was ample testimony adduced to go to 
the jury upon the question of damages. Beyond the fact of the man- 
ufacture and delivery of 39^^ tons of steel and iron, there was perti- 
nent évidence tending to show that the steel and iron contracted to be 
fabricated would amount to about 1,500 tons, that the plaintifï had 
provided for the purchase of steel in quantity to conform to this de- 
mand, and that it had made the necessary préparations in and about 
its mill to fabricate fhe entire quantity covered by the contract. The 
necessary data were placed before the jury presenting a question of 
damages for their détermination. About the resuit as to the quantity 
of damages, reasonable minds might differ. But there was absolutely 
no question that the plaintiff, under the testimony, was entitled to some 
damages. So that counsel's contention on this phase of the contro- 
versy cannot be maintained. 

[5] A variance is suggested between the complaint and proofs in 
that the complaint allèges that the agreed amount of the steel to be 
delivered was 1,500 tons, and that there was no proof of any con- 
tract or agreement to deliver that amount. We hâve already seen 
that there was a valid contract entered into between thèse parties. The 
exact amount of steel in tonnage was not ascertainable until the steel 
was fabricated and weighed. There was ample proof tending to show 
that the amount would aggregate about 1,500 tons. Some witnesses 
thought it would be much less. But there is no room for saying that 
the proof in this respect is a departure from the allégations of the 
complaint. The objection is therefore without merit. 

[6] Lastly, the question is presented whether an action will lie, in 
view of a clause contained in the proposai for the submission of dif- 
férences to a board of arbitration. The clause is as f ollows : 

"In case any différence of opinion shall arise between the parties to this 
contract in relation to the contract, the work to be or that has been per- 
formed under it, such différence shall be settled by arbitration by two com- 
pétent persons, one employed by each party to the contract, and thèse two 
shall hâve the power to narae an unlnterested umpire whose décision shall be 
bindlng on ail parties to the contract." 

This stipulation falls within the gênerai rule laid down in Holmes 
V. Richet, 56 Cal. 307, 38 Am. Rep. 54, and not the exception. The 
gênerai rule is, using the language of that case, that : 

"An agreement to refer a case to arbitration will not be regarded by the 
courts, and they will take jurisdiction and détermine a dispute between par- 
ties, notwithstandlng such agreement." 

This answers the four objections presented and insisted upon by 
counsel in their revised and supplemental brief, and, finding them not 
well taken, the judgment below will be afïîrmed. 
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SEARS et al. v. REDIOK et al. 

(Circuit Court of Appeals, Eigtith Circuit March 7, 1914.) 

No. 3969. 

(Syllahus ly the Court.) 

1. Injunction (§ 128*) — Gbounds — Maintenance of Action — Sufficiencï 

OF Evidence. 

In Aovember, 1895, C. purchased a farin of 640 acres in Kansas, toolj 
the title to himself, and In December, 1895, and January, 1898, plaeed his 
wife's brother, E., wtio was incompétent to support his wife and family, 
upon it. The court below found that before closing the negotiations for 
the purchase a paroi agreement was made between A., the daughter ol 
E., who was a stenographer in Chicago, that C. should purchase the farm, 
take the title in his name, give E. and his wife a home thereon, the use 
of the farm and its income for their support during their lives, that A. 
should give up her position as stenographer in Chicago, remove to and 
live upon the farm with her parents, that they should manage the farm, 
and that she should give to them, to their needs and interests, her Per- 
sonal care and attention during their lives, and that at their deaths C. 
would convey the farm to her. The court also found that A. went to 
the farm in January or February, 1895, and has ever since Uved there 
and faithfully performed her part of the contract, that her father died 
there in January, 1907, and that she is still performing her part of her 
contract and caring for her paralytlc mother and the farm. 

Held, the évidence sustatns thèse findlngs, and the decree which en- 
joined the successors in interest of Q. from maintalning an action of 
ejectment or any other claim against A. or the farm unless she fails to 
care for her mother was just and équitable. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 278 ; Dec. Dig. 
§ 128.*] 

2. Fbauds, Statute or (| 129*) — Paeol Contkact to Convet Land — KiGirr 

TO Knfoece. 

The test of the familiar exception of a paroi contract from the pro- 
vision of the statute of frauds which makes a contract to convey land 
without a written contract or mémorandum thereof sigued by the party 
to be charged void is whether or not one of the parties to it has so 
changed his situation in reliance upon it that he cannot be restored to 
his original position and cannot be adequately compeiisated in damages 
at law so that its avoidance or breach will cause irréparable injury. If 
a paroi contract compiles with this test, it may and should be sustained 
and enforced in equity. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §| 287- 
292, 303, 306-308, 311, 314, 318-320, 322, 325, 326; Dec. Dig. § 129.*] 

3. Frauds, Statute of (§ 129*) — Parol Contkact to Convey Land — Va- 

LIDITY. 

Neither possession of the real estate nor Improvements thereon under 
the paroi contract are indispensable to its valldity. They are some but 
not the only évidences of irréparable injury. There are others as ef- 
fective, notably long and devoted service, and a radical change of occupa- 
tion, location, and situation in order to render it, indueed by the contract 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 287- 
292, 303, 306-308, 311, 314, 318-320, 322, 325, 326 ; Dec. Dig. § 129.*] 

Appeal from tlie District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by Alice Redick and others against Nathaniel C. Sears and 
others. From judgitient for plaintiffs, défendants appeal. Affirmed. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Louis E. Hart, of St. Louis, Mo. (A. M. Keene, of Ft. Scott, Kan., 
on the brief), for appellants. 

G. H. Lamb, of Yates Center, Kan,, and F. H. Atwood, of Chicago, 
111. (W. E. Hogueland, of Yates Center, Kan,, on the brief), for ap- 
pellees. 

Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

SANBORN, Circuit Judge. This is an appeal by the successors in 
interest of Robert R. Clark, who died in Chicago on August 8, 1907, 
from a decree which enjoins them from prosecuting an action of 
ejectment agai«st Alice Redick, J. R, Redick, her husband, and Fannie 
L. Elston, her mother, and in effect quiets the title in Alice Redick to 
a farm of 640 acres in Woodson county, Kan. 

[1] In 1895 Robert R. Clark was a successful business man, the 
owner of property of the value of several hundred thousand dollars. 
His wife, Blanche S. Clark, was a sister of Daniel T. Elston, the father 
of Alice Elston, who became Alice Redick by her marrîage to J. R. 
Redick in 1899. Daniel T. Elston had inherited a large fortune which 
he had squandered. His habits were convivial, and he was living in 
Chicago with his wife and daughter in paverty. Clark was anxious to 
get him away from the temptations of city lif e and to keep him in the 
country. Some years earlier Elston had lived in Woodson county, 
Kan., and there were several unpaid judgments against him. In No- 
vember, 1895, Clark went to that county, bought for $12,800 the farm 
in controversy, and took the deed of it to himself. In December, 1895, 
he made a written contract with Elston to the effect that he would 
employ him as foreman for $720 per annum, and that Elston had no 
interest in the farm, the personal property, or crops thereon, and no 
right to the possession of any part of the premises, except that he was 
granted the use of the house thereon to live in with his family, rent 
free during his employment. Clark recorded the deed and this con- 
tract, furnished stock and tools for the farm, and placed Elston and 
his wife upon it in December, 1895, and January, 1896, where Elston 
lived from that time until he died on January 4, 1907, and where Mrs. 
Elston is still living. 

In November, 1895, Alice Elston was 21 years of âge, on intimate 
terms with her uncle and aunt, Mr. and Mrs. Clark, and frequently a 
guest at their home. She was a stenographer by profession and was 
in the employment of Lyon & Healy, music dealers in the city of Chi- 
cago, on a regular salary. In January or February, 1896, she gave up 
her professional employment, removed from Chicago to the farm which 
Clark had bought, and from that time to this has devoted her lif e to 
the care of her father and mother and this farm, She kept the ac- 
counts and made the reports to Clark of the financial opérations upon 
the farm during the earlier years of her life there, and during the later 
years corresponded with and informed him about it. Her father was 
an incompétent spendthrift, and she labored constantly and persistently 
to repress his désire to spend money and run in debt, to manage the 
farm economically, to obtain from it a living for her parents, and to 
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give Personal care and attention to their wants. During the last three 
or four years of her father's life, he was ill, and during the last year 
he was helpless. She nursed and tenderly cared for him during this 
tinie, and when the évidence in this case closed she was, and for many 
months had been, nursing and caring for her mother who was a help- 
less paralytic. Why did she do this ? She alleged in her complaint, the 
défendants denied, the master and the court f ound, that the reason was 
that before closing the negotiations for the purchase of this farm a 
paroi agreement was made between Clark and Alice Elston that he 
should purchase the farm, take the title to it in his own name, give to 
her father and mother a home thereon, the use of the farm, and the 
income arising therefrom for their support during their lifetime, that 
Alice Elston should give up her professional position, remove f rom the 
city of Chicago to and live on the farm with her parents, that they 
should manage and operate the farm, that she should watch and care 
for the interests and needs of her parents and give to them Jier Per- 
sonal care and attention during their lifetimes, and that if she did so 
the farm should be hers at their death and Clark should convey it to 
her. The master, and the court also, found that Alice Elston, now 
Alice Redick, had perf ormed her part of the contract up to the time of 
the decree, and that if she continued to take care of her mother until 
her death she would hâve completely performed it. 

The défendants complain of thèse findings of fact on several grounds. 
It is contended, that the évidence does not sustain the finding that the 
contract was made becaus'e no witness testified that he heard it made, 
only one testified that he heard Clark admit it in the hearing of Alice 
Redick, and the testimony of that witness was inconsistent with cer- 
tain letters of Alice. Alice Redick did not testify to this contract with 
Mr. Clark because he died before her testimony was taken and she was 
disqualified to do so. The évidence regarding it consists of letters of 
Clark and Alice written at varions times during the 11 years that he lived 
after her service was commenced, the proof of many facts and circum- 
stances relating to the treatment of the farm by Clark, Elston, and 
Alice and to her control and care of the farm and of her parents, the 
testimony of one witnesç that he heard Clark acknowledge the agree- 
ment in her présence and hearing, the testimony of two other witnesses 
that he told them he had made the contract with her and the testimony 
of five other witnesses that he informed them that the farm was to be 
hers on the death of her parents. Every word of the évidence on this 
subject which appears in the record has been carefuUy read, digested, 
and compared. No material inconsistency with the testimony that 
Clark acknowledged the agreement in her présence is found in her let- 
ters. On the other hand, the situation and relation of the parties when 
the purchase of the farm was made, their évident desires and pur- 
poses, their acts, their letters, and the testimony of the living witnesses, 
converge with compelling force to establish the contract. The évidence 
on the subject is voluminous, and no good purpose would be served by 
reciting it. Suffice it to say it has convinced each member of this 
court, as it did the master and the court below, that Clark induced 
Alice Elston, now Alice Redick, to give up her employment as a stenog- 
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rapher and the comforts, opportunities, and pleasures of the city, and 
to dévote the best 17 years of her life to the care of an impractical 
spendthrift and his wife on this farm in Kansas by the offer, which 
he made to her and which she accepted in 1895, that he would convey 
the farm to her at the death of her parents if she would live with and 
care for them upon it as long as they lived. 

It is said that the terms of the agreement are so indefinite that it 
may not hâve efïect, that it does not provide what duties Alice was to 
perform, whether or not she was to pay the taxes on the property, 
whether or not she was to keep the buildings insured, whether or not 
she was to make the reports to Clark about the farm. But the proved 
contract did provide that Alice agreed to give up her position in Chi- 
cago, to live with her parents on the farm, and to take care of them as 
long as they lived, and that Clark agreed that as soon as they died he 
would convey the farm to her, and thèse agreements were suiïiciently 
clear and definite to constitute a valid contract. If the agreement 
proved required the performance of no other duties, the payment of 
no taxes, and of no premiums on insurance by her then the discharge 
of no other duties, the payment of no taxes or insurance conditioned 
her right to the farm. 

It is insisted that Alice Redick has not performed her part of the 
agreement because she did not, and Clark did, pay the taxes on the 
farm until he died, and in the letter which she wrote to him in Decem- 
ber, 1905, in explanation of the fact that she had taken in her own 
name a policy of insurance on a barn upon the farm this sentence is 
f ound : 

"I told Mr. Culver (ex county treasurer), that I just as soon it was Issued 
In your name as it was part of agreement that we keep up taxes and Insur- 
ance after first five years, when he remarked, 'Why not take it in your own 
name, as your uncle has informed several while hère buying the place that it 
was for me and that by so mentioning it in policy it would make it ail right.' " 

But that statement is entirely too casual and indefinite to warrant 
a finding that it was a condition of Clark's contract with Alice Elston 
to convey the farm to her that she should pay the taxes on it after 
1900, and it is not at ail probable that it was so. He did not give to 
her the entire control of the money he furnished or the income derived 
from the farm, but left that rather to her father and relied upon her 
persuasion and influence over the father and her reports to him to 
prevent their dissipation. He made a separate written contract with 
her father relative to the personal property and the income to which 
she was not a party, and her contract was separate from that with 
her father and its subject was her services and her compensation, so 
that even if there was an agreement about the taxes it must hâve been 
dehors the agreement hère in controversy, for it is improbable that 
Clark put this young woman on this farm without funds or the con- 
trol of them and exacted of her the dévotion of the best years of her 
life to the care of her parents whom he undertook to support, and ex- 
acted of her an agreement to pay the taxes on the farm as a part of 
the contract whereby he agreed to convey it to her on the death of her 
father and mother. 
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[2] Counsel for the défendants argue that the contract with Alice 
Redick is void under the statute of f rauds because it was not in writing 
signed by Clark (General Statutes Kansas 1909, c. 45, § 6 [section 
3838]), because she never had open and notorious possession of the 
farm under her contract exclusive of the possession of her father and 
mother, and because the évidence fails to prove that the improvements 
which, to the value of $1,750, the master found she had put upon the 
farm, were made after the death in January, 1907, of her father. Nei- 
ther of thèse facts, however, is fatal to the contract. Counsel concède 
that there is an estabhshed exception to the statute which requires a 
writing signed by the party to be charged to sustain an agreement to 
convey land, under which a paroi agreement, which has been partially 
performed by one of the parties, may be enforced in equity. But they 
insist that the paroi agreement in this case has not been brought under 
the exception because Alice Redick's possession was not exclusive of 
her parents and because the time when she put the improvements on 
the place is not clearly established. Let us see. 

The principle on which the exception to the statute of frauds which 
makes a written contract essential to a valid agreement to convey land 
resta, is that a court of equity will not permit the use of the statute to 
perpetrate a practical fraud, and the test of the exception is the answer 
to the question : Would the application of the statute to the paroi con- 
tract inflict irréparable injury upon one who has so changed his situa- 
tion in reliance upon it that he cannot be restored to his original posi- 
tion and cannot be adequately compensated in damages at law? If it 
would, the contract may be enforced in equity ; if it would not, it may 
not be sustained. 

[3] Possession of the real esta te under the paroi contract and im- 
provements made thereon by the vendee are évidences, but they are 
neither the only nor the indispensable évidences, of such a change of 
situation, or of such irréparable injury. There are others as effective, 
and there is none more so, none that appeals to the conscience of a 
chancellor with more persuasive, more compelling power, than the 
fact that a young woman has been induced by a paroi agreement to 
convey a tract of land to her on the death of her parents, to give up a 
professional position, the opportunities, comforts, and pleasures of 
life in a city, to live with and care for her parents and the farm on 
which they réside during the best 17 years of her life and during the 
old âge, helplessness, and last sickness of her father and her mother. 
The value of such services cannot be satisfactorily measured in mon- 
ey, and, if they could be, the recovery of a large part of them would 
be barred by the statute of limitations Alice Redick cannot be re- 
stored to the position she was induced to surrender by the agreement 
to convey this land, to youth and to the opportunities, comforts, and 
pleasures she might hâve derived fronn the 17 years of her 
service. No adéquate relief can be granted at law to a vendee for the 
avoidance of a paroi contract to convey land under such circumstances. 
Its répudiation unavoidably inflicts irréparable injury and perpétrâtes 
a real fraud upon the vendee, and neither exclusive possession of the 
farm nor improvements made by her upon it are indispensable to in- 
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duce a court of chancery to enforce it. And this is the case that Alice 
Redick présents to this court. Schoonover v. Schoonover, 86 Kan. 487, 
121 Pac. 485, 486, 38 L. R. A. (N. S.) 752; Svanburg v. Fosseen, 75 
Minn. 350, 358, 361, 78 N. W. 4, 43 L. R. A. 427, 74 Am. St. Rep. 490, 
and cases there cited ; Baldridge v. Centgraf , 82 Kan. 240, 244, 108 
Pac. 83; Flanigan v. Waters, 57 Kan. 18, 21, 45 Pac. 56; Bichel v. 
Oliver, 77 Kan. 696, 700, 701, 95 Pac. 396; Edwards v. Fry, 9 Kan. 
417; Baldwin v. Baldwin, 73 Kan. 39, 43, 84 Pac. 568, 4 L. R. A. 
(N. S.) 957. 

Moreover, the proof is that Alice Redick from 1895 to the présent 
time lived upon the farm and had ail the possession of it that was con- 
sistent vvith the comfort of her parents, the performance of her part 
of the contract she had made with Clark, and the accomplishment of 
the object which he sought by means of his agreement with her, and 
that she made valuable improvements on the farm at various times 
while she was living upon it. On principle, in reason, and under the 
authorities her case falls far within the established exception to the 
déclaration of the statute of frauds that a contract for the conveyance 
of land not in writing and signed by the party to be charged is void. 

Finally, counsel invoke the familiar maxims that, "He who cornes 
into equity must come with clean hands," and, "He who has done 
iniquity cannot hâve equity," and argue that a court of equity should 
deny her ail relief because she aided in a schéma to defraud the cred- 
itors of her father. Counsel rest this argument upon thèse facts; 
When Clark bought the farm in 1895, there were unpaid judgments 
against Elston. Clark took and recorded the deed of it to himself and 
made and recorded the agreement with Elston to the efïect that ail the 
income of the farm and the personal property on it should be Clark's, 
that Elston should hâve no pecuniary interest in it, and that Elston 
should be Clark's foreman on a salary of $720 per annum. This agree- 
ment was made and recorded by Clark and Elston to prevent Elston's 
creditors from seizing the property and applying it to the payment of 
his debts, and, while Alice Elston was not a party to this agreement 
and had no actual knowledge of its terms until years after it was made, 
she knew before she went to Kansas that some arrangement had been 
made or would be made between Clark and her father to protect the 
farm and the personal property from her father's creditors, and after 
she went to Kansas she made reports to Clark for a few years of the 
receipts and expenditures on account of the farm and the personal 
property thereon with the understanding that they were made for the 
purpose of protecting the property from her father's creditors. Three 
witnesses testified that about the time Clark bought the farm he told 
them that Elston had about $15,000 coming to him from the estate of 
his mother and that he (Clark) was going to buy a ranch with it at her 
request and hâve it deeded to himself because Elston was incompétent 
and untrustworthy. Thèse are ail the facts, and this is ail the évidence 
upon which the défendants rely to secure a finding that Alice Redick 
was guilty of the iniquity of aiding to defraud the creditors of her 
father. There is one unanswerable reason why they fail to establish 
that fact. It is that there is no évidence that Alice Redick ever knew 
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or heard, before this suit was commencée! in 1912, of the fact, if it ba 
a fact, that the money which Clàrk invested in the farm and the Per- 
sonal property was money coming to Elston from his mother's estate. 
The letters between her and Clark, and there are many of them, give 
no inkling of such a fact, but refer to and treat the money with which 
he bought the property as Clark's money, and it was a just-, la w fui, 
and wise précaution for her to do ail in lier power to protect this prop- 
erty bought, as she believed, with the money of Clark to provide a liv- 
ing for her incompétent father and his wife and a compensation for 
her long service, from the creditors of her father who had no claim 
upon it either at law or in equity. Moreover, she never made nor 
joined in any contract to defeat those creditors. There is no proof of 
any such intent or purpose on her part in the making of her contract 
with Clark. That was a mère agreement that she would render the 
service described in it and that on the death of her parents Clark would 
convey to her the farm. Under that contract Clark was bound to keep 
or hâve the farm clear of ail légal or équitable claims of creditors of 
Elston and of ail other strangers so that he could vest the title in her 
as he agreed. That contract was separate from Clark's agreement 
with Elston, and Alice Redick was not a party to that agreement and 
did not know its contents until long af ter it was made. 

The truth is there is nothing in the record to sustain the claim that 
she was ever guilty of the intention or of the attempt to delay or de- 
fraud the creditors of her father from enforcing any équitable or légal 
claim they may hâve had against him or any légal or équitable interest 
in property which her father acquired or possessed, and the resuit is 
that the decree below was sustained by the évidence, was équitable and 
just, and it must be affirmed. 

It is so ordered. 



AMERICAN CAR & FOUNDRT CO. v. USS. 
(Circuit Court of Appeals, Eighth Circuit. February 17, 1914.) 

No. 3929. 

1. Mastee and Servant (§ 264*) — Actions fob Injuries — PraïADiNG — Con- 

TBIBUTOBT NEGLIGENCE. 

A défendant whicli, In pleading contrlbutory négligence, speelflcally set 
forth in what such négligence consisted was bound thereby. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. §§ 861- 
876 ; Dec. Dig. § 264.*] 

2. Masteb and Seevant (§ 153*) — Liabilitt fob Injuries — Conteibutobt 

Négligence. 

An employé, fresh from Russian Poland, would not, in the absence of 
any instruction after three months' service, be presumed to know that, In 
loading iron on a truck, flve standards should have been used on each 
side, though there were five holes for the standards, that a rolled plate 
about elght inches high should have been used against the standards in- 
stead of a pièce of sheet iron three feet high, or that in piling the iron 
it must be lield back from the side of the truck to avoid bulging; thèse 
not being matters of common knowledge. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 314^ 
317; Dec. Dig. § 153.*] 

•For other cases sea sama tople & § numebb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa» 
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8. Masteb and Seevant (§ 159*) — Liability fob Injukies — Négligence op' 
Fellow Servant. 

The law with référence to fellow servants Is a part of the law witli 
référence to the assumption of risk. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 318- 
325 ; Dec. Dig. J 159.*] 

4. Masteb and Sebvant (§ 201*) — Liabiuty fob Injuries — Négligence of 

Fellow Servant. 

A master Is Uable where his négligence, in falllng to provide and 
maintaln a safe place, contributes to the injury of an employé, notwith- 
standing the concurring négligence of a fellow servant. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 51&- 
634 ; Dec. Dig. § 201.* 

Concurrent négligence of master and fellow servant, see note to Mau-. 
pin V. Texas & P. Ky. Co., 40 C. 0. A. 236.] 

6. Master and Servant (§ 291*) — Actions fob Injuries — Instructions — 

CONFOBMITY to PLEADINGS. 

A défendant, which specifically pleaded what it clalmed constituted 
confrlbutory négligence, was not entitled to an instruction that, if any 
act of plaintiff contrlbuted to cause the injury, he could not recover. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §g 
1133, 1134, 1136-1146; Dec. Dig. § 291.*] 

5. Mastee and Servant (§ 296*) — Actions foe Injuries — Inistructions — 

CONTBIBUTORY NEGLIGENCE. 

In an employe's action for injuries caused by the sides of a truck glving 
way and permitting Iron to fall upon him, an instruction that, If any 
act of his in loading the tnick contrlbuted to the injury, he could not 
recover was properly refused, as it did not require that'such act should 
be négligent. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1180- 
1194 ; Dec. Dig. § 296. *J 

t. Master and Servant (§' 294*) — Actions for Injuries — iNSTBUcrioNa— 
Négligence of Fellow Servant. 

In an employé's action for injuries caused by iron roUing upon hlm 
from a truck, an instruction that if a fellow servant put two standards 
in place of five on the side of the truck, and if this caused the accident, 
plaintiff could not recover was properly refused, where the accident might 
hâve been caused by this in concurrence with the employer's négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1157, 1161, 1162-1167; Dec. Dig. § 294.*] 

8. Master and Servant (§ 105*) — Liability for Injuries — Defective Ap- 

pliances. 

That a turn table in an employer's plant was constructed in ail respects 
as slmilar turntables used for the same purpose were usually and cus- 
tomarily constructed did not relieve it of liability for injuries due to 
defective construction. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 185- 
191; Dec. Dig. § 105.*] 

9. Master and Servant (§ 293*) — Actions for Injuries — Instructions. 

In an employé's action for injuries claimed to hâve been caused by a 
jolt when a loaded truck was pushed from a track upon a turntable, where 
it was to be diverted to another track, an instruction that the absence 
of rails on the turntable could not justify a recovery was properly refused, 
as, if there were no rails, it was more important that the dépression of 
the turntable below the rails shoùld not be substantially greater than 
the width of the flanges on the whêels of the truck, and the instruction 
would therefore hâve misled the jury. 

[Ed. Note. — For other cases, see Master and Servant Cent. Dig. ft 
1148-1156, 1158-1160 ; Dec. Dig. § 293.*] 

"For other cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 to âate, & Rep'r Indexes 
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10. Master and Servant (§ 293*) — Actions fok Injuries — Instructions. 

In an employé's action for injuries claimed to be due to a jolt in push- 
Ing a loaded truck f rom a track upon a turntable, an Instruction that 
the question was wliether ttie turntable in its construction and make waa 
so defective tbat, wlien the car went upon it, it fell lower, and that the 
jolt or jar precipitated the iron on plaintiff, and that it was for the jury 
to décide whether the turntable was defectlvely constructed, and whether, 
in running a heavily loaded truck upon it, it was liable to and did croate 
a jar causing the iron to slip, did not, as claimed, authorize a flnding that 
the turntable was defective in any partlcular. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1148-1156, 1158-1160; Dec. Dig. § 293.*] 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action by WilHam Uss against the American Car & Foundry Com- 
pany. Judgment for plaintifï, and défendant brings error. Affirmed. 

William R. Gentry, of St. Louis, Mo. (M. F. Watts, Edwin W. Lee, 
and G. A. Orth, allof St. Louis, Mo., on the brief), for plaintiff in 
error. 

P. H. Cullen, of St. Louis, Mo. (William R. Orthwein, Thomas T. 
Fauntleroy, and Shepard Barclay, ail of St. Louis, Mo., on the brief), 
for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. This was a suit for personal injuries. The 
défendant in error, William Uss, hereafter called the plaintiff, was born 
in Russian Poland, and was at the time of the trial 23 years old. When 
he came to this country is not shown, but he had to testify through an 
interpréter at the trial, as he spoke Polish. He had worked for some 
five months as a common laborer for the plaintiff in error, the Amer- 
ican Car & Foundry Company, hereafter called the défendant. At 
fîrst he worked in the defendant's yards, but at the end of a couple of 
months he was transferred to the duty hereafter described. He 
worked in his new place for about three months, until the time of the 
accident on account of which this suit is brought. The accident took 
place at about 9 or 10 o'clock at night. A man named Tanner was en- 
gaged in cutting iron 5 by U/g inches and 30 feet long into shorter 
lengths, the minimum being about 2 feet and 8 inches long, with what 
are called shears. The plaintiff and a coemployé, Koza, were taking 
the iron as it came very hot from the shears and placing it upon a car 
or truck upon a track, and this car would then be run about 15 feet 
to a turntable, where it was diverted to another track and transferred 
presumptively to a place of further manufacture. Michael D. Conroy 
was the defendant's superintendent in charge of ail the defendant's 
work in the place in question. He was on duty in the daytime. At 
night Charles Sindel was acting as superintendent under Conroy. Con- 
roy swears that the shearman, Tanner, had no authority to employ or 
discharge employés, while plaintiff swears he had such authority. The 
truck in question had five holes on a side for standards, but it does 

^For other cases see same topic & § nvmbeb in Dec. à Am. Digs. 1907 to data, & Eep'r Indexes 
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not appear that it ever was explained to plaintiff how' many standards 
should be used for any given load, nor does it appear how many were 
usually used. Koza"put up only two standards about three feet apart 
and placed a pièce of sheet iron against them, and he and plaintiff then 
went to work piling the pièces of iron which had been eut by the shear- 
man against this sheet iron. They had, either prior to any loading or 
at least prior to the completion of it, placed two standards upon the 
other side of the car. They then started with the car, drawn by a 
mule, for the turntable. As they drew near the latter, the mule became 
weary, or for some reason balked, and under direction of Tanner the 
men pushed the car toward the turntable, and the plaintiff went aîong 
beside the car with two blocks and put one in front of the car to pre- 
vent its passing off of the turntable, and was stooping to put the other 
under the rear to prevent the car from receding, when one of the stand- 
ards broke or bent, and a large portion of the hot iron fell off the car 
onto him. At the time the front wheels were on the turntable, but not 
the rear wheels. It required some minutes to remove the iron from 
him, and he was then found badly injured from the blow and from 
burning. In his, pétition numerous grounds of négligence are alleged, 
but it is sufficient to say that he alleged that the défendant negligently 
and carelessly maintained said turntable below the level of the rails, so 
that the wheels of conveyances would strike said turntable and thereby 
jolt conveyances running on said track, and that, when said wheels 
and said conveyances reached said turntable, the said conveyance was 
abruptly jolted by the wheels thereof dropping from the straight track 
to the turntable, and the jolt caused the sides supporting said pièces of 
hot métal to give away, to the injury of the plaintiff. After some for- 
mal admissions, the answer dénies the balance of the allégations of the 
pétition, and continues : Further answering this défendant says that 
whatever injuries were sustained by the plaintiff on the occasion re- 
ferred to in his pétition were caused by his own négligence directly 
contributing thereto in this, to wit : That the plaintiff himself assisted 
in loading the truck or vehicle referred to in plaintiff's pétition on said 
occasion, and negligently overloaded the same, and, while said truck 
was being moved, plaintiff negligently thrust a block of wood in front 
of one of the wheels thereof before said vehicle had stopped, and 
thereby caused a sudden strain to be thrown upon said vehicle and the 
load of iron thereon, which directly contributed to cause said load of 
iron to fall upon the plaintiff. Défendant also pleaded assumption of 
risk. 

Upon the argument the company claimed the accident was due to 
the fact that only two standards were used in place of five; to the 
using of the sheet iron nearly three feet high against the standards in- 
stead of a rolled plate about eight inches high ; and to the fact that the 
iron was piled too far over toward the side that broke, so that it bulged 
the standards out, while the plaintiff claims that the accident was due 
to the defective condition of the turntable. 

[1] It must be borne in mind that the only allégations of contribu- 
tory négligence are that the plaintiff assisted in loading the truck or ve- 
hicle referred to and negligently overloaded the same, and that, while 
211 F.— 55 
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said truck was being moved, the plaintiff negligently thrust a block of 
vvood in front of one of the wheels before said vehicle had stopped, 
and thereby caused a sudden strain to be thrown Qpon said vehicle and 
the load of iron thereon, which directly contributed to the injury. 

The défendant, having specifically set forth in what the contribu- 
tory neghgence consisted, is of course bound thereby. There is no 
évidence that the car was overloaded. It had a capacity of 20,000 
pounds, and there is no évidence that it was loaded to that capacity. 
Nor is there any évidence that it was négligent to place the first block 
before the car stopped. It quite satisfactorily appears that this was the 
method of stopping the car. There is therefore no évidence of the 
contributory négligence alleged. There is no mention in the answer as 
to contributory négligence in the use of two standards in place of five ; 
to the use of a sheet iron wall in place of a rolled plate ; and to the 
fact that the iron was piled too far over on the side on which it fell. 
If in fact any of thèse things were the cause of the accident, they 
would be material, but not on the question of contributory négligence 
in the form in which the answer was drawn. 

[2] It does not appear that plaintiff had ever been instructed as to 
how such a car should be loaded. The mère présence of five holes in 
the side of the car would not necessarily admonish him that they should 
ail be used at ail times. If long pièces were to be hauled, the leverage, 
upon the slightest careening of the load, would hâve been tremendous, 
and, when they brought thèse 30-foot pièces to the shearman, it might 
be necessary to hâve five standards, while with short pièces, like those 
in transit at the time of the accident, two might be ample. The sheet 
iron used against the standards was manifestly provided by the com- 
pany for some purpose, and there is nothing to show when it and 
when the rolled plate should be used, much less that such information 
had been communicated to the workmen, nor is there any évidence that 
they had ever been warned that in piling iron it must be held back f rom 
the side of the car to avoid its bulging theref rom. There were none of 
thèse matters common knowledge, and the plaintiff, who was a young 
man f resh from Russian Poland, is not to be presumed to hâve known 
after three months' service what we do not know ; but the two stand- 
ards were inserted three feet apart and the sheet iron placed against 
them by a coemployé of the plaintiff. 

[3] The law with référence to fellow servants never held that the 
servant had imputed to him the négligence of his coemployé, but that 
it was not imputed to the master, and he was consequently not liable if 
the accident took place to one of his employés through the négligence 
of his fellow servant. The law with référence to fellow servants is a 
part of the law with référence to the assumption of risk. Northern 
Pacific Ry. Co. y. Dixon, 194 U. S. 338, 24 Sup. Ct. 683, 48 L. Ed. 
1006. If the plaintiff was claiming because of the few standards or the 
use of the sheet iron instead of the rolled plate, the défense that Koza, 
who placed them on the truck, was a fellow servant would be complète. 

[4] It was for the jury to say from the évidence what caused the 
accident. It said it was not the use of two standards instead of five, in 
the use of the sheet iron wall instead of the rolled plate, in the fact, al- 
though it was piled far over, that it would make the standards bulg&, 
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but it was the defective condition of the turntable which caused the ac- 
cident. It should be borne in mind, however, that even if this accident 
was in fact due to the négligence of Koza, plaintifif's colaborer, it does 
not follow that the défendant was not liable if the défendant negligent- 
ly maintained a turntable out of proper condition, and such négligence 
in part caused the injury. It has been twice laid down by the Suprême 
Court that, if the négligence of the master in failing to provide and 
maintain a safe place contributes to the injury of an employé, the mas- 
ter is liable, notwithstanding the concurring négligence of a fellow 
servant of a party injured. Deserant v. Cerillos Coal Railroad Co., 178 
U. S. 409, 20 Sup. Ct. 967, 44 L. Ed. 1127; Kreigh v. Westinghouse 
& Co., 214 U. S. 249, 29 Sup. Ct. 619, 53 L. Ed. 984. 

We corne now to the évidence as to the turntable. It was only five 
feet across and swung on a pivot in the center with four wheels or roll- 
ers under the outer side. ' There was no track upon the turntable. It 
stood necessarily somewhat below the level of the tracks approaching 
it and extending from it, and it was clearly necessary, if such a turn- 
table was used, that it should be at least as much below the surface 
of the rails as the width of the flanges on the wheels, or they would 
not ride onto it with ease, otherwise the flanges on the wheels would 
hâve to climb up onto the turntable; but the évidence shows that it 
was not only this far below the level but there was a play allowed in 
the turntable, so that, when the car was in the center, it would swing 
on the pivot without resting or binding on the wheels or rollers. This 
was to avoid friction in turning the table. This was undoubtedly dé- 
sirable, and the substantial question before the jury was whether the 
room allowed for this play was excessive. That is, was it more than 
reasonably necessary, and did it resuit in the side from which the car 
was coming going down upon the entry of the car to so jolt it as to 
endanger the safety of the load? The question is therefore one of 
whether there was négligence in the condition of the turntable. It was 
constructed so as to give down at the side where the car entered upon 
it from one-half of an inch to one inch and a half. Ordinarily when 
the car came to the turntable it was pulled on by a mule, but in this 
case it was started on by hand, and when the front wheels struck the 
near side of the turntable it went down, resulting in a very considérable 
jolt and the failing of the load. So far as appears, this was the first 
time that the plaintiff ever blocked the wheels when the car was run 
onto the turntable by hand. It is highly probable that, if the mule had 
hauled it instead of the men pushed it, it would hâve run on without 
perceptible jar or jolt. Whatever may be the fact in that connection, 
it appears that it never had been so jarred or jolted within plaintifï's 
knowledge as it was on the occasion of the accident. There was ample 
évidence from which the jury could rightfully find that, while it was 
necessary for a turntable to hâve some play, it had far too much, and 
that this caused the accident. If the failure of the défendant to ex- 
ercise ordinary care to furnish safe appliances with which to work 
caused the accident, the plaintiff could recover, notwithstanding any 
négligence of his coemployé. The request for a peremptory instruction 
was therefore properly denied. 
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[5, 8] The défendant asked the court to instruct the jury that, if any 
act of plaintiff in loading the truck contributed to cause the injury, he 
could not recover. When a défendant has specifically pleaded what it 
claims constitutes ,contributory négligence, it is not entitled to such an 
instruction ; but, not only this, the instruction did not require that any 
act of the plaintifï should be négligent. Of course, if the truck had not 
been loaded at ail, no such accident could hâve happened. This in- 
struction was properly refused. 

[7] The third instruction asked that if Koza put two standards in 
place of five, and that this caused the accident, plaintifï could not re- 
cover. This instruction ignored the fact that there may be several 
co-operating causes of an accident, and it did not limit its efïect to a 
case where the négligence of Koza was the sole cause of the injury. 
If Koza negligently put up two standards and should hâve put up five, 
and this caused the accident in concurrence with the defendant's nég- 
ligence in the turntable, and but for the négligence of both the accident 
could not hâve happened, ail of the éléments of the instruction would 
be présent, and yet plaintifï could recover. 

The défendant sought to hâve the jury instructed that Tanner and 
plaintifï were fellow servants. That was a wholly immaterial matter, 
as the case was finally submitted to the jury. 

[8] In another instruction asked it was sought to instruct the jury 
that if the turntable was constructed in ail respects as similar turn- 
tables used for the same purpose are usually and customarily con- 
structed the défendant was not liable. 

It was expressly held by this court in Parker v. Cushman, 195 Fed. 
715, 117 C. C. A. 71, that instructions less favorable to the défend- 
ant should not hâve been given at his request. That opinion was con- 
curred in by Hook and Smith, Circuit Judges, and Marshall, District 
Judge. We do not say that that décision is necessarily in conflict with 
Canadian Northern Ry. Co. v. Senske, 201 Fed. 637, 120 C. C. A. 65, 
but this court, as now constituted, adhères to the décision in 195 Fed. 
715, 117 C. C. A. 71, and the court below was right in rejecting this 
request. Wabash Ry. Co. v. McDaniels, 107 U. S. 454, 2 Sup. Ct. 932, 
27 L. Ed. 605 ; Texas & Pacific Ry. Co. v. Behymer, 189 U. S. 468, 
23 Sup. Ct. -622, 47 L. Ed. 905, 

[9] Complaint is made that the court refused a request to instruct 
the jury that the absence of rails on the turntable could not entitle 
the plaintifï to recover. We do not think rails were necessary if the 
turntable was constructed so that it was not substantially more below 
the rails than the width of the flanges on the wheels ; but the question 
was whether the turntable was so constructed that it necessarily created 
a serions jolt or jar when a loaded car passed on it when moved by 
hand power. It was the more important, if there were to be no rails, 
that the dépression of the turntable below the rails should not be sub- 
stantially greater than the width of the flanges on the wheels. It is a 
matter of common knowledge that the flange on a wheel is not equal to 
the height of the rail. This case simply required that the turntable be 
set higher with than without rails. The instruction asked would there* 
fore hâve misled the jury. 
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[10] Complaint is made that the charge of the court was too broad 
in that, as construed, it permitted the jury to find the turntable was 
defective in any particular whatsoever. The particular parts of the 
charge referred to are as follows : 

"The question at last Is as to whether thls turntable, Its construction and 
its make, was so defective tliat, when the car loaded with Iron went upon it, 
It fell lower, and that the Jolt or Jar of that car précipita ted the iron upon 
this man. * * * If you find that the turntable was defectlvely constnicted, 
and that, in running a heavily loaded car onto it, it was liable to create a 
jar, and that in this case it did create a jar that caused this Iron to slip onto 
this man, then that Is the question you are to décide." 

We think the construction that thèse instructions permitted the jury 
to find any defect whatever is strained. Thèse portions of the charge 
and others fairly submitted the case to the jury. 

We find no error, and the judgment is afiîrmed. 



PACIFIC COAST COAL CO. v. BROWN. 

(Circuit Court of Appeals, Ninth Circuit February 24, 1914.) 

No. 2275. 

Masteb and Servant (§ 190*) — Liability fob Injuries — ^Négligence op Fel- 
Low Servant. 

Conceding that, notwithstanding the statute of Washington providing 
that in ail mines where are damp is generated every working place shall 
be examined every moming with a safety lamp by a compétent person and 
a record of such examination made, the operator of the mine is still bound 
to exercise such further care as the common law imposes upon him, a flre 
boss, one of whose duties was to make tests for gas before flring shots, 
was not the représentative of the operator, but was a f ellow servant of the 
mlners, and the operator was not liable for bis failure to make such a 
test before firing a shot. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 44&- 
474; Dec. Dig. § 190.* 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 8 
C. C. A. 668 ; Flippin v. Klmball, 31 C. C. A. 286.] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Clinton W. 
Howard, Judge. 

Action by Stanley Brown against the Pacific Coast Coal Company. 
Judgment for plaintiff, and défendant brings error. Reversed and re- 
manded. 

Farrell, Kane & Stratton and Stanley J. Padden, ail of Seattle, 
Wash., for plaintiff in error. 

H. R. Lea, of Tacoma, Wash., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error, a coal miner by 
occupation, brought this action in the court below against the plain- 
tiff in error coal company to recover damages for injuries sustained 

«For othar cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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by him by the explosion of gas at the place in the mine where he was 
working, which was at breast No. 11 on the sixth level of the plain- 
tifï in error's extensive Black Diamond coal mine, in King county, 
State of Washington; the complaint alleging as grounds of the action 
the neglect of the défendant thereto to furnish the plaintiff a safe and 
secure place in which to work, and, further: 

"ïhat for vvant of due care and attention to its duty toward the plaintiff, 
on or about the 17th day of September, 1910, the défendant eaused Ignato 
Rigga, or a person of simllar name, whose exact name Is to complainaiit un- 
kuown, being then and there in the eniploy of the défendant as a gas tester 
and fire boss, and acting in due course of hls employment, to ignite a fuse 
with the inteut of blasUng in said mine, in the due course of his employment 
as gas tester and fire boss, and at said time there was an accumulation of 
combustible and explosive gases in said mine, and by reason of the accumula- 
tion of said gases and by reason of the négligence, carelessness, and default 
of the défendant in improperly ventilating said mines, and in failing to ascer- 
tain the présence of said gases, the said gases were negligently and carelessly 
lighted by the said person designated as Ignato Kigga, whlle he was ignltlng 
the said fuse, and the gases in said mine burned and exploded and Injured 
the plaintiff, whilst the plaintiff was in the employ of the défendant in the 
capacity aforesald, and as a resuit of said combustion and explosion the plain- 
tiff was greatly burned and wounded about his head, arms, and side, and had 
a rlb broken upon his left side, as a resuit of a fall eaused by said ex- 
plosion," etc. 

The answer of the company, in addition to the déniais of the aver- 
ments of the complaint, set up the affirmative défenses of contribu- 
tory négligence on the part of the plaintifif, négligence of a fellow serv- 
ant of the plaintifï, and assumption of risk, by the latter. 

It appeared in évidence that the plaintiff was a young man but lit- 
tle past majority, and had been working in coal mines for about two 
years, and in this particular mine about five days, which mine was and 
is a gaseous one. Being such, it was, of course, the duty of the com- 
pany to provide for its proper ventilation, one means of which was 
the érection of brattices, the purpose of which is the control of cur- 
rents of air, thereby carrying away the gas. The évidence shows that 
a brattice was erected at the place in question 8 or 10 feet from breast 
No. 71 , which, under ordinary conditions, was sufficient to control the 
air currents. The évidence in respect to the ventilation of the mine 
is indefinite, uncertain, and more or less conflicting. 

It appears that the plaintifï, Brown, and another miner named 
Yeshon were put to work at the breast mentioned, in the face of which 
they bored certain holes, prepared the same for blasting, and then 
retired to a crosscut to eat their lunch; that one Righi was the fire 
boss of the sixth level, provided with a lamp specially designed for 
the détection of gas and differing in that respect from the lamps sup- 
pHed the ordinary miners ; and that it was the duty of Righi to make 
such tests before iîring the shots on that level, which he only was al- 
lowed to do. Above Righi in the management of the mine was the 
head fire boss, from whom Righi took orders, and above him was the 
foreman of the mine, who in turn took orders from its superintend- 
ent, by whom the miners were employed. The évidence is that, shortly 
after the plaintiff Brown and his coworker Yeshon had inserted the 
explosives and fuses in the holes referred to and prepared them for 
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firing, the fire boss appeared in the crosscut where they had lunched 
and asked if the shots were ready, and, being answered in the affirma- 
tive, they were told to show them to him. The plaintiff replied to the 
effect that there was some gas there, when Righi told him, "Never 
mind the gas," or, "The gas is nothing," and directed that he be shown 
the holes, which the plaintiff and his companion miner proceeded to 
do. The two miners mentioned testified that Righi did not make any 
test with his lamp for gas, which, it appears from (he testimony, was 
a colorless, tasteless, and odorless gas known as fire damp, while Righi 
testified to the eSect that he did make such test. When the plaintiff 
showed Righi tbe fuse to the first shot and the latter began prépara- 
tions for firing it, Yeshon left the place, but the plaintiff remained, 
with the resuit that when the first fuse was lighted by Righi the ex- 
plosion occurred, inflicting the injuries for wbich the suit was brought. 
The défendant excepted to the foUowing instructions of the court- 
to the jury: 

"Now, if there was any neglect on the part of the défendant corporation to 
provide for the ventilation of the mine in which the plaintiff was at work, that 
is a breach of légal obligation which créâtes a légal liabllity to render com- 
pensation for the Injury suffered. That is an obligation which rests upon the 
employer to the extent that It cannot be delegated to some one else. I mean 
by that the employer cannot say : 'I appoint my siiperintend«nt or my fore- 
man to attend to that, and the failure to provide sultable ventilation is the 
failure of an emploj-é — a fellow employé with the plaintiff.' The employer is 
not allowed to make that défense in regard to that particular duty and obliga- 
tion. Whoever was placed in the position to see to the ventilation was the rep- 
résentative of the défendant corporation, and for the purpose of deciding the 
case is to be considered as the principal in the matter. 

"You are instructed that the iaw requires that the owner, agent, or operator 
of a coal mine must furnlsh not only a reasonable safe place in which to work, 
but also safe appliances, and this includes the timber required with which to 
provide and maintain a good and sutHcient ventilation to carry out dangerous 
gases. 

"You are instructed that the duty of inspection, prévention, and removal of 
any accumulation of gas is imposed on the coal company. This duty is Per- 
sonal and cannot be delegated, and any person who for the company was en- 
gagea in an employment having as part of his duties the duty of inspection, 
prévention, and removal of any accumulation of gas is not a fellow servant of 
a coal miner with respect to the performance of that duty. 

"Now, a man may be a fellow servant in the gênerai opérations of the coal 
mine ; but, wherever he is chargea with the employer's spécifie duty of pro- 
vidlug for ventilation and suitable means for making the opération of the mine 
safe, he Is not a fellow servant In the performance of those duties. 

"A coal company employing such person would be responsible for ail damages 
caused by reason of négligence in the performance of his duties in the préven- 
tion, inspection, and removal of any accumulation of gas. 

"You are instructed that an employé of a coal company one of whose duties 
It is to test for gas in a coal mine is not a fellow servant with the coal miner 
so far as he is engaged in the performance of such duty." 

The mine in question being a gaseous one, necessarily in working 
it gas was developed, of which the plaintiff, according to his own tes- 
timony, had knowledge. 

It is insisted on the part of the appellant that the appellee assumed 
the risk of the work in which he engaged, and also that the proximate 
cause of the injury complained of was Righi's failure to test for gas 
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before lighting the fuse, and that he was the fellow servant of the ap- 
pellee, for whose négligence the company was net liable. 

The évidence is such that the jury might hâve found against the 
plaintiff upon the question of reasonable provisions for the ventilation 
of the mine, and, as the direct proximate cause of the accident was 
manifestly the failure of the fire boss to test for gas by means of his 
lamp before igniting the fuse, the real question in the case is whether 
the court below was right in instructing the jury as it did that he 
was to be regarded as the représentative of the company and not as 
a fellow servant of the plaintiff. If the former, then manifestly the 
company did not furnish the plaintiff a safe place in which to work; 
but, if the latter, it is equally plain that the instruction was erroneous 
and that the judgment should be reversed. 

Much reliance is placed by the appellee upon the décision of the 
Suprême Court of the state of Washington in the case of Costa v. 
Pacific Coast Co., 26 Wash. 138, 66 Pac. 398, in which it was held in 
eft'ect that such a gas tester was the personal représentative of the 
company. Under the statute of the state of Washington of 1891, 
that was undoubtedly so, for it provided as follows: 

"The owner, agent or operator of every coal mine, whether operated by 
shaft, slopes or drifts, shall provide and maintain in evei'y coal mine a good 
and sufBcient amount of ventilation for such persons as may be eniployed 
therein, the amount of air In circulation to be in no case less than one hundred 
(100) cublc feet for each person per minute, measured at the foot of the down- 
cast, the same to be increased at the discrétion of the inspecter accordlng to 
the character and extent of the workings or the amount of powder used in 
blasting, and said volume of air shall be forced and circulated to the face of 
every working place throughout the mine, so that said mine shall be free from 
standing powder smoke and gases of every klnd." Laws of 1891, c. 81, § 9. 

There was then, therefore, in the state a statute expressly requir- 
ing ail such mines in the state to be kept free from gas of every kind, 
which imposed upon the operator thereof the imperative duty of com- 
plying with the law. But that statute was subsequently changed by 
the Législature of the state of Washington, and at the time the présent 
case arose the statute of the state (Rem. & Bal. Code, § 7381) provided 
as follows: 

"The owner, agent or operator of every coal mine, whether operated by 
shafts, slopes or drifts, shall provide in every coal mine a good and sufllcient 
amount of ventilation for such persons and animais as may be employed 
therein, the amount of air In circulation to be in no case less than one hun- 
dred cubic feet per minute for each man, boy, horse or mule employed in said 
mine and as much more as the inspector may direct, and said air must be 
made to circulate through the shafts, levels, stables, and working places of 
each mine and on the traveling roads to and from ail such working places. 
Every mine shall be divided into districts or spllts, and not more than seventy- 
five persons shall be employed at any one time in each district or spllt : Pro- 
vided, that where the inspector give permission in writing a greater number 
than seventy-five men, but not to exceed one hundred men may be employed in 
each of said splits : Provided, also, that in ail mines already developed, where, 
In the opinion of the mining inspector, the System of splitting the air cannoi 
be adopted except at extraordinary and unreasonable expense, such mine or 
mines will not be required to adopt such spllt air System, and the owner or 
operators of every coal mine shall hâve the right of appeal from any order re- 
<iulring the air to be spUt, to the esamining board provided for in section 7372, 
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and said board shall, after investigation conflrm or revoke the orders of the 
minlng inspector. Eacli district or split shall be ventilated by a separate and 
distinct çurrent of air, conducted from the down-cast through said district, and 
thence directed to the up-cast. On ail main roads where doors are required, 
they shall be so arranged tbat when one door is open the other shall remain 
closed, so that no air shall be diverted. In ail mines where flre damp is gen- 
erated, every vvorking place shall be examined every moming with a safety 
lamp by a compétent person, and a record of such examination shall be en- 
tered by the person making the same in a book to be kept at the mine for that 
purpose, and said book must always be produced for examination at the re- 
quest of the Inspector." 

The requirement of the state statute, therefore, in force at the time 
of fhe présent case arose, is that, in such mines as the one in question 
"every working place shall be examined every morning with a safety 
lamp by a compétent person, and a record of such examination shall 
be entered by the person making the same in a book to be kept at the 
mine for that purpose, and said book must always be produced for 
examination at the request of the inspector," which is a far less dras- 
tic provision than that of the former act, requiring ail such mines in 
the State "to be kept free from gas of every kind." 

Conceding that, notwithstanding this spécifie provision of the Wash- 
ington statute requiring the examination every morning by a compé- 
tent person with a safety lamp of every working place in such mines 
and the entry in a book kept for that purpose of the resuit of such 
examination, the operator is still responsible for such further care as 
the common law imposes upon him, that law does not make of such 
an employé as Righi, in the instant case, the représentative of the 
master; for certainly, under that law, in view of the ruling of the 
Suprême Court of the United States in the case of Alaska Mining Co. 
V. Whelan, 168 U. S. 86, 18 Sup. Ct. 40, 42 L. Ed. 390, and other 
décisions of that court there referred to, he must be regarded as the 
fellow servant of the plaintiff. See, also, the décision of this court 
in Davis v. Trade Dollar Mining Co., 117 Fed. 122, 54 C. C. A. 636; 
Browne v. King, 100 Fed. 561, 40 C. C. A. 545; and What Cheer 
Coal Co. V. Johnson. 56 Fed. 810, 6 C. C. A. 148. 

It results that the judgment must be and is reversed, and the cause 
remanded to the court below for a new trial. 



RIVBRSIDE TP. V. STEWART. 

(Circuit Court of Appeals, Third Circuit. February 16, 1914.) 

No. 1789. 

1. TowNS (§ 62*) — Claims — Pbesentation to Town Board — Necessitt. 

Act N. J. Aprll 4, 1871 (P. L. 92), providlng that it shall not be lawful 
for the board or council of a town or the commissioners of a connty, etc., 
to pay or disbur.se public moneys to any person unless he shall hâve flrst 
presented a detalled bill or items or demand specifying how such blll or 
demand is made up, and the dates and the names of the persons to whom 
the amounts composing the bill <vere severally paid, with affidavit, etc., 

•For other cases see same topic & i ndmS£b in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bas no application to a dlsputea clalm agalnst a town for money due un- 
der a sewer construction contract. 

[Ed. Note. — B^or otlier cases, see Towns, Cent. Dlg. §§ 105-109 ; Dec. Dig. 
§ 62.*] 

2. Evidence (§ 445*) — Pabol Evidence — Township Boabd — Minutes. 

Where a township board at a regular meeting granted a sewer con- 
tracter who was présent an extension of tlme, but the clerk, acting under 
directions, dld not record tlie extension in the minutes, but at once ma de 
a note on the calendar so as to refer to It when the extension had ex- 
pired, the contracter havlng acted under the extension was entitled to 
prove the saœe by paroi in défense of a clalm by the town for a penalty 
for delay. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2052-2065 ; Dec. 
Dlg. § 445.*] 

3. Towns (§ 24*) — Acts of Township Boabd — Pailube to Record. 

Elghts of a thlrd person dealing in good falth wlth a municlpallty can- 
not be prejudiced by the omission of the township board to record a cor- 
porate action properly taken. 

[Ed. Note. — For other cases, see Towns, Cent. Dig. §§ 34, 35 ; Dec. Dig. 
§ 24.*] 

4. TowNs (§ 42*) — Public Impkovements — Extras — Conteact — Waiver. 

A provision of a municipal sewer contract that the contracter, in order 
to receive payment for extra work, must présent a blll for extras accom- 
panied by an order in wrlting from the englneer and the township com- 
mittee, etc., was one which the township could waive and was walved by 
direction ef the township commlttee and the englneer, and the contracter 
at a regular meeting was directed to proceed to include the extras ; they 
Baylng that "thelr word was as good as thelr contract." 

[Ed. Note. — For other cases, see Towns, Cent. Dig. § 77; Dec. Dlg. 
S 42.*] 

In Error to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Action by James F. Stewart against the Township of Riverside. 
Judgment for plaintiff, and défendant brings error. Afïirmed. 

G. Dore Cogswell and Gaskill & Gaskill, ail of Camden, N. J., for 
plaintiff in error. 

Bleakly & Stockwell, of Camden, N. J., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, the plaintiff, 
James F. Stewart, a citizen of Pennsylvania, brought suit against the 
township of Riverside, a corporate citizen of New Jersey, to recover 
a balance alleged to be due for the construction of a sewerage System 
for the township under a written contract and for certain extra work 
in addition. The case virtually involved proofs as to the whole con- 
tract, and the taking thereof occupied two weeks. The court, with 
the aid of counsel, then systematized the évidence, preparing tables 
showing what items were conceded, what were in question, and, when 
in question, the respective contentions of the parties. In this way the 
court in its charge started with a balance of $9,683.83 in favor of the 
plaintiff based on a final estimate of the engineer made April 15, 1910. 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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To this were added 12 items of conceded extras aggregating $134.44, 
shown in schedule A. In addition to this, the plaintiff claimed $1,- 
084.57 for extra items shown in schedule B, which défendant con- 
tended were foreclosed and eliminated by the measurements and esti- 
mâtes of the engineer. The plaintiff also claimed $484.70 for materials 
furnished, shown on schedule C, concerning which the only dispute 
was as to the price. The plaintiff also claimed $7,633.75 shown in 
schedule D, which was for extra work not covered by the contract. 
It will thus be seen the aggregate of the plaintiff's claim was $19,- 
020.79. On the part of the défendant it was contended, inter alia, that 
plaintiff had never completed the contract and was not entitled to 
maintain his action by reason thereof, and by reason of the further 
fact that he had not, before suit brought, presented his claim, verified, 
by affidavit, to the township authorities. As to the extras, the town- 
ship defended on the ground that they were not authorized in writing 
as provided by the contract. The township further claimed to offset 
plaintiff's claim by $10,725, being for the plaintiff's alleged delay of 
429 days at the rate of $25 per day, the sum stipulated in the contract 
for delay in completing the work. The défendant also claimed a 
crédit of $395.94, being the différence between $1,257.94, which the 
défendant claimed, and $862, which plaintiff allowed and credited for 
certain articles supplied by défendant. The défendant also claimed 
$2,352.87 for certain sand, which sand each party averred the other 
was bound to furnish. Against the imposition of the penalty of 
$10,725 the plaintiff defended on the ground that such delay as 
there was, was not a delay of anything' provided for in the contract, 
but grew oui of the extra work the défendant authorized, and that 
the défendant duly authorized an- extension of the contract date of 
performance. The jury found a verdict for plaintiff of .'';13,630. On 
entry of judgment thereon for such sum, with interest, in ail $15,- 
470.39, défendant sued out this writ. 

Under the charge of the court, the facts of the substantial perform- 
ance of the contract by the plaintiff, that the extras were ordered by 
the township committee, in their corporate capacity, that they waived 
the contract requirement of written authorization and also waived and 
extended the contract date of performance, hâve ail been settled in 
favor of the plaintiff by the verdict. The writ of error raises, how- 
ever, certain questions of law to which we now turn. 

[1] The first question challenges the right of the plaintiff to main- 
tain this suit. The New Jersey Act of April 4, 1871 (P. L,. 92), pro- 
vides : 

"ïlmt it shall not be lawful for the board of chosen f reeholders, or the town- 
ship committee, or common councll, or commlssiouers of any county, city, town- 
ship, towQ or borough in this state to pay or disburse out of any of the moneys 
of the said county, city, or town, or township, or borough, to any person, un- 
ies» the person claiming or receiving said moneys shall first présent to the 
party or parties paying any such moneys a detailed bill of items or demand, 
specifying partieularly how such bill or demand is made up, and the dates 
and the names of the persons to whom the amounts composing such bill or 
demand were severally paid, with the affidavit of the party claiming payment 
of said bill or demand that the same is correct, that any disbursing offlcer is 
authorized to take said affidavit without cost" 
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It is conceded that Stewart presented to the township no verified 
statement of his claim before suit. The proof s show that prier to suit 
the township denied it owed him anything and indeed claimed to re- 
cover a large sum against him. The contention of the défendant that 
this action would not lie the court below denied, saying : 

"The manifest purpose of the statute, viz., the enjoined payment of moneys 
wlthout sworn proof of the correetness of the claim in détail, does not con- 
template a case where the plaintilï's claim is totally repudlated, and he is 
relegated to an action at law to prove it, wherein sworn proof of his claim 
In détail is necessary to reduce it to judgment." 

We fînd no error in the court's so holding. Clearly this act was 
meant to create certain statutory requirements in the absence of which 
municipal boards could not pay public money to any one. It was 
meant to cover cases where the money was being paid, to forbid its 
being paid until thèse statutory prerequisites were observed, and "to 
protect the body that audits its bills by giving them the protection 
of a sworn claim." Wahl v. Atlantic City (N. J.) 85 Atl. 1024. The 
purpose of that statute to prevent improper municipal payments, and 
the mischief it was meant to prevent, had no application where such 
municipality was not only refusing to pay but denying Hability. No 
reason is now suggested why a person, payment of whose claim is 
contested, should, in order to enable him to sue, be required to pré- 
sent a verified statement thereof to the municipality. This holding 
has the support of Downie v. Passaic, 54 N. J. Law, 223, 23 Atl. 954, 
where the Suprême Court held that: 

"The statutory prohibition seems to be applicable when a daim is undis- 
puted ; a. vérification of an account can serve no useful purpose when the debt 
is wholly répudia ted and the créditer -is obliged to prove the justice of his 
demand In a court of law." 

[2, 3] The next question refers to the admission of oral testimony 
which, it is alleged, wrongfully was allowed to supply or vary the re- 
corded minutes of the township. Briefly stated, it appears that, ' Stew- 
art having been directed to do some extra work not provided for in 
the contract, évidence was admitted to show that at a regular meet- 
ing of the township board, the board, by corporate action, granted 
Stewart, who was présent, an extension of time. The évidence fur- 
ther tended to show that acting under directions the clerk did not rec- 
ord such action of the committee in the minutes, but at once and by 
direction made a note "on the calendar, July 26th, so as to refer to 
it when the six weeks had expired." The plaintiff having acted tliere- 
under, and there being no question of the good faith of ail parties in 
the matter, we think the court committed no error in admitting testi- 
mony to show that proper corporate action had been taken to extend 
the time. That the rights of a third person dealing in good faith with 
a municipality cannot be prejudiced by omission of that body to duly 
record corporate action taken is well settled. Bank v. Dandridge, 12 
Wheat. 64, 6 L. Ed. 552 ; United States v. Fillebrown, 7 Pet. 28, 8 
Iv. Ed. 596; Bigelow v. Perth Amboy, 25 N. J. Law, 297; Calahan 
V. The Mayor, 34 App. Div. 344, 54 N. Y. Supp. 279; 2 Dillon on 
Municipal Corp. (5th Ed.) § 557. 
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[4] The next question concerns the right of the plaintifï to recovet 
for extras not covered by the contract and for which the plaintifï pro- 
duced no written order signed by the engineer and the township com- 
mittee. In that regard the contract provided that the plaintifï should 
not be entitled "to receive payment for any extra work as extra wovk 
unless such bill for extras be accompanied by an order in writing from 
the engineer and said township committee, who shall fix the price for 
such work." The court admitted proof which tended to show that at 
regular meetings of the township committee, and acting as such the 
committee, the engineer and the plaintifï fully discussed and consid- 
ered such extra items and work, and the plaintifï was then directed 
to proceed with them; they saying "their word was as good as their 
contract." That a contract requirement such as hère provided may 
be subsequently waived by the parties is established by the authorities. 
Headley v. Cavileer, 82 N. J. Law, 635, 82 Atl. 908 ; Kilby v. Hinch- 
man, 132 Fed. 960, 66 C. C. A. 67. The court therefore was not in 
error in admitting testimony tending to show such waiver. 

Without entering intp a detailed discussion of the other questions 
raised and ably argued by counsel, we content ourselves with saying 
that they hâve ail been duly considered, with the resuit that we find 
no sufîîcient reason for disturbing th-is judgment, which was reached 
after a patient and protracted trial and subjecting the parties to the 
expense, delay, and labor of another trial. 

The judgment below is affirmed. 



MOREIS et al. v. GLOBE NAVIGATION CO. 

(Circuit Court of Appeals, Ninth Circuit. February 2, 1914. Eehearing De- 

nied March 10, 1914.) 

No. 2267. 

Collision (§ 95*) — Steam Vessels — Fault. 

A collision at niglit in the Carcxuinez Stralts between a steamshlp and 
a tug with a barge loaded with stone on her side held, on the évidence, 
due solely to the fault of the tug in givlng a passing signal of one whistle 
and going to starboard across the course of the steamship, which was then 
on her starboard side. 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; John J. De Haven, 
Judge. 

Libel in admiralty for collision by the Globe Navigation Company 
against the steam tug Ada Warren ; Daniel E- Morris, Louis A. Lloyd, 
and J. A. Maguire, trustées of the Warren Improvement Company, 
claimants. Decree for libelant, and claimants appeal. Affirmed. 

Louis T. Hengstler, of San Francisco, Cal., for appellants. 
William Denman and Denman & Arnold, ail of San Francisco, 
Cal, for appellee. 

•For other cases see same topic & § numbkb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. About 4:30 a. m. of October 11, 1906, a 
collision occurred between the steamship Meteor and the tug Ada 
Warren having in tow a barge loaded with rock, resulting in damage 
to the ship, to recover which the présent libel vvas brought. The trial 
court found the tug solely in fault and gave judgment for the libelant, 
to reverse which the claimants of the tug brought this appeal. 
■ It is conceded that at the time of the collision the captain of the tug 
was asleep and did not corne on deck until after it had occurred. The 
tug was at the time in charge of a pilot named Oden, and there was 
also on it as lookout a seaf aring man who seems to hâve disappeared ; 
at ail events, he was not produced as a witness by eitlier party. There 
was also on tlie tug as a passenger a man named Miller, who, it ap- 
pears, had had many years' expérience at sea, but who seems f rom the 
record to bave then had some connection with the rock company. 
The coUision occurred at a point somewhere in the Carquinez Straits. 
In the appellants' answer to the libel it was, among other things, al- 
leged as f oUows : 

"ïhat, on the llth day of October, at the hour of about half past 4 o'clock 
a. m., the tug Ada Warren, with a barge heavily laden with rock lashed to 
her starboard side, was about to enter the Straits of Carquinez, proceeding in 
the direction from San Pablo Bay. That ju.st as she was rounding a point 
near the place called Oleum, and éntering the said straits, a red llght was 
seen a little to starboard by those in charge of and uavigating said tug, whieh 
red light proved to be the port light of tlie steamship Meteor, coming down 
the stream at a considérable rate of speed. ïhe tug Ada Warren tliereupon 
blew one whistle to indicate her intention to go to the starboard of said ap- 
proaching vessel and ported her lielni. ïhat, in the moment when said sig- 
nal was given and said maneuver executed, it appeared to those in charge of 
the tug that but for said maneuver the fast approachiiig vessel of large slze 
would strike the tug or her barge amidship and probably sink them or one of 
them. That said signal of one whistle was not auswered by said steamship, 
but after a short interval of time two whistles were heard coming from said 
steamship, and simultaneously she showed her green light In close proximity. 
A collision then appearing impending and almost inévitable, the officer in 
charge of the watch ou the tug, in order to ease the blow which he expected 
the tug and her barge to reçoive, gave three whistles and signaled to the engi- 
neer of said tug to reverse, full speed astern. Immediately thereafter the 
steamship and tlie barge came togetlier. That, owlng to the excessive speed 
of said Meteor in the locality where said vessel s met, and to her f allure to 
respoud to and act upon the signais of the Ada Warren, and to the change ol 
the Meteor's course to her port, the collision between the two vessels occurred 
in splte of the effort of the tug to keep out of the way of said steamship ; and 
that by the fault of said steamship Meteor, her officers and crew, the said 
• tug and her barge, together with the cargo of said barge, suttered severe dam- 
age, and that the damage so received amounted to not less than the sum of 
dollars." 

Subsequently the answer was amended by striking therefrom the 
clause reading : 

"That said signal of one whistle was not answered by said steamship, but 
after a short interval of time two whistles were heard coming from said steara 
ship, and simultaneously she showed her green light in close proxhnlty." 
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The aflswer was verified by D. O. Church, secretary of the Warren 
Improvement Company, who, in his vérification, stated : 

"That the source of deponent's knowledge in the premises Is information re- 
■ceived by déponent from the master and pilot of said steamship Ada Warren, 
and that déponent verily believes the same to be true." 

As has been said, the lookout on the tug was not called by either 
party; nor was the pilot, Oden, in respect to whom the record shows 
that the proctor for the claimants stated to the trial court that he re- 
quested Church to find Oden, and, after having done so: 

"ïhat then we had a conférence with référence to Oden, and went carefuUy 
over his testimony given betore the local inspectors. I am sorry to say that 
that testimony, which was taken on two différent dates, shows that he seems 
to hâve chauged his mind between the flrst date and the second date, for some 
unaccountable reasou, so that we eannot call him as a trustworthy wltness. 
After Saturday we gave up the attempt to find him and call him as a witness. 
ïhat is the unfortunate predicament we are in in this case, if your honor 
please. We shall hâve to rely entirely, outside of the évidence given by Capt 
Hammer with référence to the locality and the circumstances surrounding this 
occurrence, upon the évidence as it appears in the dépositions on the other 
eide." 

The record shows that at the time in question the Meteor was going 
down the straits from Port Costa at about eight knots an hour, and 
that the Ada Warren with the barge lashed to her starboard side was 
proceeding up the straits bound for Suisun Bay. The night was clear, 
and a strong tide running, which of course lessened the speed at which 
the ship was going. Her master was examined as a witness, and his 
testimony is, in part, substantially as f ollows : 

That he first saw the tug about a point and a half off the port bow 
of the Meteor, first seeing her upper masthead light, then the lower 
one, and a green light. That the green light seemed to be proceeding 
across the straits, but he was not able to détermine whether the tug 
was going directly across or at an angle, although he thought she was 
bound for South Vallejo. That when the two vessels were about 
1,000 feet apart the green light of the tug crossed the bow of the Me- 
teor from port to starboard until it could be seen probably one-quarter 
of a point on the starboard side of the ship, and that then the Ada War- 
ren showed both red and green lights and blew her whistle. That up 
to that time the Meteor had held her course and speed, but then an- 
swered with one whistle, and her wheel was at once brought hard 
aport, and seeing that a collision was imminent she blew three whistles 
and was started fuU speed astern, the efïect of which was to swing her 
bow to starboard. That the Ada Warren never gave any other signal 
than the one whistle. That the starboard bow of the barge struck the 
Meteor about 35 feet aft of her port bow, inflicting the injury for 
which the libel was brought. 

It is earnestly insisted by the appellants' proctor that the testimony 
of the Meteor's master is in direct conflict with an affidavit made by 
him on the 12th of October, 1906, which is printed in the transcript 
and which it is insisted on behalf of the appellants this court should 
consider for the reason, as is said, that they were not aware of its ex- 
istence in time to hâve introduced it in évidence on the trial or to hâve 
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called it to the attention of the master at the time of his examination 
as a witness. 

A perusal of the affidavit shows that in it the master (McFarland) 
States that, when he discovered the green light of the tug oiï the port 
bow of the Meteor, it was about II/2 miles distant, whereas in his tes- 
timony he gives the distance as approximately 3 miles; but upon the 
important points in the case we do not discover the positive conflict 
between his affidavit and testimony that the appellants' proctor insists 
exists. The substance of his testimony upon those points has already 
been stated, and upon the points ref erred to the affidavit is as f ollows : 

"That having the right of way, under the local rules, the Meteor held her 
course. Both vessels contlnued until seelng that the other vessel was not chang- 
Ing her course, as she should hâve doue, and seelng there was danger of colli- 
sion, the déponent started to put his helm to starboard to change his course 
to port to avoid collision, and had started to blow his whlstle to give notice 
to thls efCect, when suddenly the other vessel, which subsequently proved to be 
the tugboat Ada Warren with barge alongside, blew one whistle and changed 
her course, showing a red llght. (At thls time of changlng his course when 
he started to give two blasts of his whistle, the déponent had already pulled 
the whistle eord and a short blast had been given before the change of course 
of the Ada Warren was noticed.) Immediately the red llght was seen, the en- 
glues were ordered fuU speed astern and three short blasts given to indicate 
thls procédure. The Ada Warren seemed to continue on her course, and wlthin 
about two minutes struck the Meteor on the port bow, doing considérable 
damage to the Meteor and sustainlng damage herself. That at the time of 
the collision. In the opinion of the déponent, the Meteor had practically lost 
her headway. That at the time of the collision Second OflScer Look and Quar- 
termaster Harry Johnson were on the bridge with the déponent." 

The appellants' proctor insists that the master in his affidavit states 
that the Meteor was the first of the two vessels to blow one whistle. 
We do not so understand the affidavit. The statements in it are con- 
fused, but "what we think the master does therein state is that, hav- 
ing the right of way, the Meteor held her course, and, seeing that 
the tug was not changing hers and that there was danger of collision, 
he "started" to put his helm to starboard to change his course to 
port in order to avoid collision, and had "started" to blow his whistle 
to give notice to that effect when suddenly the tug blew one whistle 
and changed her course, showing a red light. He then states in the 
affidavit that he gave a short blast before he noticed the change of 
course of the Ada Warren. This is by no means saying that the Ada 
Warren had not before that blown her whistle. His testimony, as has 
been seen, is positive to the effect that the tug first blew the one whis- 
tle, and in that respect, as in others, the master of the Meteor is cor- 
roborated by the positive testimony of the only disinterested eyewit- 
ness to the accident — Miller, the passenger on the tug. And the mas- 
ter's testimony to the effect that the tug blew the first one blast is 
somewhat corroborated by the finding of the local inspectors as to 
what the pilot of the tug testified before them, which finding is in the 
record (although the testimony of the pilot is not) and is as f ollows : 

"We also fiud from the évidence taken in the above-entltled matter that the 
tug Ada Warren was in charge of Pilot William T. Oden, at the time of the 
collision ; and we are satisSed that he was négligent in navigating said vessel 
■on that occasion, inasmuch as he violated rule III of the Pilot Rules for At- 
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lantic and Pacific Coast Inland Waters, In not blowlng four blasts of the steam. 
whistle, when, as he testified, the Meteor blew two blasts of the whistle after 
the Ada Warren had blown one blast." 

It will be seen from this finding that the Pilot Oden testified before 
the local inspectors that the Ada Warren had blown one blast before 
the master of the Meteor blew two to give notice of his intent to 
change his course to port. 

Apart from this, we find positive confirmation of the master's tes- 
timony in the following portions of that of the only disinterested eye- 
witness to the occurrences in question : 

"Q. DId you, going up the stream, at any time see a steamer comlng down 
the stream? A. Yes, sir. 

"Q. Was that the steamer that run into you? A. Yes, sir ; it was this way — 

"Q. One moment Whereabouts was the steamer with référence to the chan- 
nel ; not with référence to your vessel, but with référence to the channel of 
the Carquinez Straits, when you saw her? A. I was in the towboat, and I 
went over to the barge, over hère. The towboat blew one whistle. I stepped 
on the lower boxes and looked over the boxes. 

"Q. Was it necessary for you to look over the boxes? A. Yes, sir; cer- 
tainly ; I could not see. I had to step over so that I could see what was 
going on. 

"Q. On wUch slde of the boxes were you? A. Kight amidships. 

"Q. On the port side? A. I was right In amidships of the barge, and stepped 
on the boxes and looked right ahead. 

"Q. Were you standing on the port or starboard slde of the barge? A. I 
was standing right in the middle of the barge. 

"Q. On the port or starboard side? A. Right In the middle of the barge. 

"Q. In which direction did you look to see the steamer, port or starboard? 
A. Starboard bow. I could see the steamer about half a point from the bow. 
When I was on this lookout I sang ont: 'She is about half a point on the 
starboard bow.' 

"Q. This was Just after you heard this one whistle? A. Yes, sir ; that is ail 
I notlced, one whistle that they blew. I came down again, and think everything 
was ail right, and I took a tumble to myself that there might be a mistake, 
and I went outside the boxes on the barge on the starboard side and I looked 
to see where the steamer was, and there came the steamer right across the 
channel— that big steamer. It came right across. I think I says, 'He run 
into us.' I jumped on board of the tow, and it throwed me down on deck. 

"Q. From the force of the collision? A. Yes, sir; it throwed me right down 
on deck when the towboat was going. 

"Q. After the time that you heard the one whistle, did you see anything 
that went on in the pllothouse of the tugboat? A. No, sir; I can say nothing 
from that 

"Q. What direction was the course of the steamer changed, the steamer 
that was approaching you? From what direction to what direction? A. He 
changed to the east. Hère Is east and there is west (illustrating). No, hère 
is west and this is east 

"Q. In one moment. In what direction, considering the starboard and port 
side of the steamer, did she turn to her starboard or port side? A. She turned 
to her starboard side. 

"Q. After that the collision occurred? A. Yes, sir. 

"Q. What point of the barge was hit? A. Just on the corner of the barge. 

"Q. Starboard or port corner? A. The starboard corner. The big steamer 
went across us. I was standing outside of the barge and I expected to see the 
barge go right through. 

"Q. Let me ask you : When you saw the vessel approaching on your star- 
board bow, if you had continued on the course you were on, would you hâve 
cleared her? If the tug and tow had continued on the course you were on 
when you saw the vessel on the starboard bow, would you hâve cleared her? 

211 r.— 56 



882 211 FEDERAL UKPOETEE 

"Mr. Hengstler : I object to that question. 

"Tlie Court : Let him answer. 

"A. Yes, sir ; I believe it. He was blowing no whistle; he blew one whistle, 
and the big steamer changea bis course aud went across us. The barge did 
not cbange its course at ail. 1 cannot say that — nothing about that The big 
steamer chaiiged and came across. 

"Mr. Denman : Q. As I understand It, at the time that you saw the big 
steamer coming down the chanuei the vessels would hâve eleared if you had 
kept on your courses. A. ïes, sir. 

"Q. Was that because the steamer was sufflciently on your starboard bow 
to clear you? A. If our towboat only blew two whistles, he would bave been 
ail right. The tug only blew one whistle, and that was the cause of the acci- 
dent; the big steamer run into us. I told that to the captain of the tugbbat 
right there. He wanted to know my name. I said, 'Captain, you only blew 
one whistle, and you might as well leave me out altogether.' " 

We are of the opinion that the évidence in the case does not jus- 
tify us in setting aside the findings of fact made by the trial court. 
And as it appears that when the lights of the tug were first seen by 
the master of the ship the vessels were on crossing courses, we are 
further of the opinion that the court below was right in holding, as 
it did, that as the tug had the ship on her starboard bow it was the 
duty of the tug to keep out of the way, and that it was clearly in 
fault in crossing or attempting to cross the bow of the privileged ves- 
sel, under the circumstances of the case. See The Delaware, 161 U. 
S. 468, 16 Sup. Ct. 516, 40 L. Ed. 771; The George S. Shultz, 84 
Fed. 508, 28 C. C. A. 476; Hughes on Admiralty, § 130. 

We also think that we would not be justified, in view of the évi- 
dence, in interfering with the findings of the commissioner, approved 
by the trial court, in respect to the amount of damages, demurrage, 
and insurance premium allowed the libelant. 

The judgment is affirmed. 



HOWARD et al. t. CITY OF NEW YORK, 
(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

No. 115. 

Collision (§ 42*) — Steam Vessels Cbossing — Failube to Keep Couese. 

A decree affirmed which found, on conflicting testimony of many wlt- 
nesses who testifled in open court, that libelant's steam lighter was solely 
in fault for a collision with a city ferryboat in Buttermilk Channel on 
the ground that, the vessels being on crossing courses witli the lighter, 
the privileged vessel, she did not keep her course nor conform to the 
crossing agreement made with the ferryboat. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 42; Dec. Dig. 
§ 42.*] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by Harold M. Howard and A. F. 
Howard, copartners and owners of the steam lighter Howard Com- 
pany, against the City of New York. Decree for respondent, and libel- 
ants appeal. Affirmed. 

•For other cases see same toplo & § numbeb in Dec. & Am. Diga. laOT to aate, & Rep'r Indexïu 
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The foUowing is the opinion of Hand, District Judge, in the lower 
court : 

In this case the facts are that the Bay Rldge alvvays carrled the Howarcî 
Company on her starboard bow ; and, when the vessels flrst slghted each 
other, the Howard Company had the Bay Rldge on her port bow. While In 
that position, therefore, the Bay Kidge was the burdened vessel and the How- 
ard Company, the privUeged. I conclude, amid the dispute in testlmony, that 
before the collision occurred the Bay Ridge had crossed the Howard Com- 
pany's bows, and the situation covered by the starboard hand rule had disap- 
peared. My reason for thinking this is that ail the witnesses except Hull, 
Rogers, and Hansen placed the vessels on passing courses starboard to star- 
board at the time the whistles were blown. Hull and Rogers are witnesses 
whose testimony bas little weight with me; Hull, both from his appearance 
and his contradictory statements, Rogers because he seemed so strangely 
addled in everything he said and because he talked so much at random. Han- 
sen was a good witness, but I thinlt his observation must yield in this case 
to that of other witnesses. B. F. Lewis originally put the vessels on passing 
courses starboard to starboard, but drew a différent diagram upon the trial. 
I accept his flrst statement. Moreover, the testimony is almost unanimous 
that the Bay Ridge was In about midstream, favoring the Brooklyn shore, 
while the Howard Company had passed close to the buoy and not moved very 
far in the same direction. 

I believe that the probability is it was the Howard Company which porteâ 
her helm and subsequently in extremis starboarded, and not the Bay Ridge. 
The Bay Ridge was angling upon the Brooklyn shore, and her course was 
divergent at least two points, and probably more than that from that of the 
Howard Company; she was much the faster vessel, and once she got upou 
the bows of the Howard Company, it was not possible for their starboard 
sides to come in contact, unless one or the other ported mkrkedly. I think 
that the Bay Ridge at that time meant to cross the Berwind's bows, a boat 
substantlally dead in the water; had she meant to go under her stern, she 
would hâve Involved herself not only wlth the Howard Company, but wltb 
the Majo'r, vi^hich she had already seen. Her course therefore took her con- 
tinuously away from the Howard Company, once she steadled her helm after 
rounding Governor's Island, and there was nothlng to Induce her to change 
that course. It is quite true that a number of disinterested witnesses say 
that it was the Bay Ridge which ported into the Howard Company and not 
the Howard Company which ported into the Bay Rldge, and that of thèse 
witnesses the men on the Berwind's tugs, who were themselves substantlally 
still in the water, were in good position to tell which vessel was moving. On 
the other hand, it Is very likely they were misled by the undoubted fact that 
the Bay Ridge ported two or three points when opposite the end of Governor's 
Island to lay ont a new course across the Berwind's bows. Men in the posi- 
tion of the Berwind's tugs or of Hansen saw the distance from them in per- 
spective, but the distance between the Bay Ridge and the Howard Company 
lineally, and they might well mlstake this portlng for the cause of the colli- 
sion, which it certainly was not. As to the respondent's two passengers who 
swore that it was the Howard Company which swung into the Bay Ridge and 
not the Bay Ridge which swung into the Howard Company at least they had 
the advantage of belng at the very spot, and Swackhamer, the other impar- 
tial witness, was nearer than the libelant's witnesses unless it be Hansen. 
Again, if any credence is to be given to interested witnesses, the Bay Ridge 
is in a much stronger position than the Howard Company. 

But the chlef thing upon which I rely in deterraining which vessel ported 
into the other is the dllïerence In the apparent polse and character of the men 
at the wheel and the différence of readlness to answer to the emergency of 
each vessel. My impression of the gênerai feebleness of the Howard Com- 
pany's mate was strongly corroborated by his conduct at the time of the col- 
lision, his aimless rolling of the wheel back and forth, which is amply at- 
tested, and his failure to stop his boat until the very moment of collision. 
Whether or not he actually ported during that time I eannot know, but that 
he mlght hâve done anything seems to me amply proved. On the other hand. 
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I am sure that the Bay Rldge had been much more prompt to avold collision, 
and that she had backed at the time of the collision long enough to kill her 
way in the water. The position of the wreckage requires the conclusion that 
the Howard Company ran Into the Bay Rldge and not the Bay Eldge into 
the Howard Company. This suggests that the eare and the watchfuluess 
was on board the Bay Eidge. I am inclined to believe the story of Bunce that 
when he first blew ail was well, but that when he looked again the Howard 
Company had turned in upon him. At least I am satisfied that the Howard 
Company bas not carried the burden of proof on this point. 

Next Is the question of the lack of a lookout on the Howard Company. 
Thèse were very crowded waters, and there was only one man to do every- 
thing which might be necessary, and that man quite lost hls head in the emer- 
gency. Certainly it was a fault not to leave more than one man on deek or 
in the pilothouse at the time (The Gilchrist, 183 Fed. 105), and I cannot say 
that the fault did not contribute to the collision. I believe that had the How- 
ard Company put her helm hard a starboard at once upon answerlng the two 
blasts, or, if she had baeked at the same time, she would probably bave 
avoided the collision. 

This brings up the final question which is of the alleged fault of the Bay 
Rldge in waiting so long before giving her flrst signal. There is a good deal 
of dispute about this, but I think it quite clear, especially from Bunce's orig- 
inal statement that the vessels were very near together, say not over 500 feet, 
when he blew. This was too short a timé to allow and did not fairly comply 
with the rule which requires a reasonable timè, certainly more than the 20 
seconds, which Bunce allowed. Oan I say that this certainly did not contrib- 
ute to the collision? I hâve found that there is no adéquate ground for sup- 
poslng that the Bay Rldge sheered to starboard, but now the burden of proof 
is upon the Bay Rldge and not the Howard Company. Nevertheless, I be- 
lieve that it was the Howard Company that sheered, not the Bay Ridge, even 
when the burdéns are changed, and, if so, then how eould the failure of the 
Bay Ridge to blow sooner affect the resuit? The collision was caused by the 
fault of the Howard Company in porting when she should hâve starboarded, 
and certainly that was not caused in any way by the failure to blow the sig- 
nal sooner. The only theory I can think of Is that it was the delay in the 
signal which confused the pilot and made him swing in when he should hâve 
swung ont, but that was not a resuit to be anticipated. If the delay had 
prevented the Howard Company from doing what she otherwise could hâve 
done to avoid collision, then the delay would hâve contrlbuted ; but, if it was 
the occasion for needlessly doing the exact opposite of what was necessary to 
avoid collision, then it should not be attributed as a fault to the Bay Ridge. 

Résides, this is a case where the fault, as I view the facts, are dispropor- 
tionate, and I need not speculate too nicely about the results of falling to . 
blow sooner. 

The libel wlU be dlsmissed, with costs. 

This cause cornes hère upon appeal, holding the stearti lighter How- 
ard Company solely liable for a collision between herself and the 
municipal ferryboat Bay Ridge. The collision occurred somewhat to 
the northward and eastward of the black spar buoy in Buttermilk 
Channel at the southeastern side of Governor's Island. The facts are 
sufficiently stated in the opinion of the District Judge. 

Carpenter & Park, of New York City (Samuel Park, of New York 
City, of counsel), for appellants. 

Archibald R. Watson and Carter, Ledyard & Milburn, ail of New 
York City (Walter F. Taylor and J. M. Richardson Lyeth, both of 
New York City, of counsel), for appellee. 

'Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The Howard had no lookout, but as her navigator 
saw the Bay Ridge as soon as a lookout would — ^in ample time for ex- 
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changing signais and for safe navigation — we cannot see that such 
fault had anything to do with this collision. 

When the first signais were blown, the boats were either substantial- 
ly head to head, or on crossing courses. The District Judge f ound 
that they were on crossing courses. In such a position with the How- 
ard on the starboard hand of the Bay Ridge the propriety of the sug- 
gested departure from the rules (a departure acceded to by the How- 
ard) depended on the relative positions of the boats. If the positions 
were such that the Bay Ridge would cross the Howard's bow before 
reaching the point of intersection, the two-blast signal proposed a safe 
mode of passing. As to the position and heading of the two vessels 
at the time of interchange of signais there is a sharp controversy on 
the proofs. 

As the finding of fact reached from the testimony is one way or 
the other, the conclusion of law, fault, or no fault in signaling by the 
Bay Ridge, foUows. The findings of Judge Hand on this branch of 
the case, on conflicting testimony, we are not inclined to reverse. 

The testimony suggests that there was a change of course contrary 
to the promise of the exchanged signais: (a) By one vessel; (b) by 
the other ; or (c) by both. 

Which changed her course contrary to the exchanged signais is a 
disputed question of fact, with much testimony on both sides. 

The District Judge had the witnesses ail before him, participated in 
their examination and, as his opinion shows, was influenced towards 
his décision by their several personal équations — which was quite nat- 
ural. He found that, if, when their signais were blown, both had kept 
their courses (still more if both had starboarded as their signais prom- 
ised) they would hâve passed safely. He also finds that the Bay Ridge 
did not sheer to starboard, but that the Howard did sheer to starboard. 
We cannot persuade ourselves that ail thèse findings of the District 
Judge are so clearly wrong (the évidence is from many witnesses and 
greatly conflicting) that we who hâve had no opportunity to really 
weigh the évidence of individual witnesses should reverse him on his 
findings of fact. Upon those findings, the conclusions as to the faults 
' alleged are correct. 

Decree afiirmed, with costs. 



PITTSBURGH RYS. 00. v. GIVBNS. 

(Circuit Court of Appeals, Thlrd Circuit Mareh 30, 1914.) 

No. 1809. 

1, TeIAL (§ 295*) iNSTKtrCTIONS CONSTHUCTION AB A WhOLE. 

A reviewlng court must conslder objections to spécifie parts of the 
charge In the light of the whole charge, in order to détermine whether 
harmful error to the préjudice of plaintiff in error has been committed. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 703-717; Dec. Dlg. 
§ 295.*] 

•For other cases see same topic & § numbeb in Dec. à Am. Dlgs. 1907 to date. & Rep'r Indexes 
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2. Cabeibbs (§ 280*) — iNjuKY TO Passbngbes — Cabe Eequibed, 

Under the rule that a cominon carrier is responsible for the safety of 
a passenger, so far as the exercise of human prudence, caution, and fore- 
slght can secure it, an instruction that a street car Company In carrying 
a passenger owes to her the highest degree of care, that the contract is 
for safe carriage, and therefore the company undertaking to carrj' must 
exercise a high degree of care in the opération of the car carrying the 
passenger, was proper. 

[Ed. Note.— For other cases, see Carriers, Cent. DIg. §§ 1085-1092, 1098- 
1103, 1105, 1106, 1109, 1117; Dec. Dig. § 280.*] 

3. Cabbiers (§ 321*) — Injukies to Passengebs— Instructions. 

In an action for injuries to a street car passenger in a collision between 
the car and an automobile, an instruction that any rivalry betweeu the 
motorman and the driver of the automobile, each expecting the other to 
get out of tlie way, vvould not excuse, but would rather aggravate, the 
négligence of the motorman, was not erroneous. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1247, 132&-1336, 
1343 ; Dec. Dig. § 321.*] 

"t. Carriers (§ 305*) — Steeet Railroads — Injuries to Passengers — Colli- 
sion WITH AUTOManiLB CONCUEEING NEGLIGENCE INSTRUCTIONS. 

In an action for injuries to a street car passenger in a collision be- 
tween the car and an automobile, an instruction that, even though the 
chauffeur was négligent, if the jury found the motorman was guilty o( 
any négligence contributing to the accident, they should find for plaintiff, 
was proper. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 1132, 1136-1139, 
1245, 1246; Dec. Dig. § 305.*J 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania; James S. Young, District Judge. 

Action by Anna Givens against the Pittsburgh Raihvays Company. 
Jiidgment for plaintiff, and défendant brings error. Affirmed.- 

Clarence Burleigh and Wm. A. Challener, both of Pittsburgh, Pa., 
for plaintiff in error. 

Meredith R. Marshall and Rody P. Marshall, both of Pittsburgh, 
Pa., for défendant in error. 

Before CRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. Anna Givens, the défendant in error (here- 
inafter called the plaintiff), brought suit in the court below against 
the Pittsburgh Raihvays Company, plaintiff in error (hereinafter 
called the défendant), to recover damages resulting from injuries 
caused by the collision of an automobile with a street car of the de- 
fendant Company in which she was riding, the collision having oc- 
curred, as was alleged, by reason of the négligence of the said défend- 
ant company. From the judgment on a verdict in plaintiff's favor, 
the défendant has sued out this writ of error. 

It appears from the record before us, that the jurisdiction of the 
case rested upon the diverse citizenship of the parties. 

On the night of December 3, 1911, while the plaintiff was a pas- 
senger on a street car operated by the défendant, the said car coUided 
with an automobile at the intersection of two streets, viz., Murray Ave- 

•Por other cases see same topic & § numbbb in Dec. et Am. Digs. 1907 to date, & Rep'r Indexe» 
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nue, along which the street car was running, and Darlington Road, 
which crosses Murray Avenue at right angles. The automobile was 
being driven along Darlington Avenue, somewhat on the right side 
thereof , and the street car was proceeding on the inbound track 
nearest the approaching automobile. It âppears that, when the trolley 
car had nearly crossed Darlington Road, the automobile had ap- 
proached so closely that, as it tumed sharply to the right on Murray 
Avenue, to avoid a head-on collision with the cai;, the fender of the 
car struck the left front wheel of the automobile and swung it around, 
so that the rear thereof struck the rear part of the street car, smash- 
ing in two windows and throwing the plaintif? out of her seat, there- 
by inflicting the injuries complained of. On the right hand side of 
the inbound track, facing the direction in which the trolley car was 
moving, and a short distance before reaching Darlington Road, there 
was a signal to run slowly. 

There is much conflict of testimony as to the speed at which the 
car was running at the time it crossed Darlington Road. Witnesses 
for the plaintiff who were in the automobile testified that the trolley 
car was running from 25 to 28 miles an hour, one of the witnesses 
saying that he believed it was running at 40 miles an hour. The 
plaintifif testifies that before the car reached Darlington Road, the 
high speed attracted her attention and caused her to put down a 
book which she was reading, and that immediately afterward she felt 
the crash of the collision. Testimony on behalf of the défendant was 
that they were running much more slowly, and that the car was with- 
in control. The passengers in the automobile testified that they were 
looking out for the car as they approached the crossing, and had 
slowed down to 6 or 7 miles an hour, within 60 feet of the tracks. 

In its assignments of error, the défendant makes three objections 
to the charge of the court below. 

"Pirst The court erred in charglng the jury as follows : 'A street car Com- 
pany in carrying a passenger owes to that passenger the very highest degree 
of eare. The contraet is for safe carriage, and therefore the company under- 
taklng to carry must exercise a high degree of care in the opération of the 
car which is carrying the passenger.' 

"Second. The court erred in charging the jury as follows: *0f course there 
may be a rlvalry between the motorman and the driver of the automobile, 
each expectlng the other to get out of the way, but that does not excuse the 
négligence. It rather aggravâtes it.' 

"Third. The court erred in charging the jury as follows, in affirming plain- 
tiff's fourth point: 'Fourth. Even though the chauffeur of this automobile was 
négligent, if you flnd that the motorman was guilty of any négligence, con- 
tributing to the collision, then your verdict should be for the plaintiff.' " 

[1] Of course in this case, as in ail others, the reviewing court 
must consider objections to spécifie parts of the charge of the court 
below, in the light of the whole charge, in order to détermine whether 
any harmful error to the préjudice of the plaintiff in error has been 
committed. 

[2] Thus viewing the language of that portion of the charge ex- 
cerpted in the first assignment of error, we do not think the assign- 
nient can be sustained, nor do we think that, taken by itself , there was 
error in instructing the jury that the défendant in this case owed to 
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the plaintiff a duty to exercise "the highest degree of care" in per- 
forming its undertaking of safe carriage. The duty of a coinmon 
carrier of passengers is described in varying language, and there is no 
settled formula of words that need be or could be usefully recog- 
nized by courts in describing the duty of care owing from the car- 
rier to the passenger. The law imposes the duty, and in doing so 
recognizes the human factors involved. The duty of the carrier to 
the passenger arises, it is true, from the contract of carriage, but 
apart from spécial stipulation, that duty is impHed and defined by law. 
It is not one of insurance as to the safety of the passenger, but a 
duty which requires of the carrier that degree of care, caution and 
foresight which a person of great prudence experienced in the busi- 
ness of a common carrier would exercise in order to secure the safety 
of the passenger. In other words, the common carrier is responsible 
for the safety of the passenger, so far as the exercise of human pru- 
dence, caution and foresight can secure it. This, of course, is the 
prudence, caution and foresight of the man of average intelligence who 
recognizes and appréciâtes the responsibility cast upon him by the 
nature and risks of the business. 

It is, of course, obvious that the duty of the carrier may be other- 
wise described, and though it is somewhat vague and unsatisfactory 
to speak of degrees of care, it is not extravagant or unphilosophical to 
speak of the care which a carrier is bound to exercise for the safety of 
a passenger as the very highest degree of care. This phrase, of course, 
means a degree of care that is consistent with the performance of 
an opération which, at its best, is attended with hazard. But to so 
characterize the care required of a carrier, does not import that he is 
an insurer of the safety of a passenger, as a carrier of goods is an in- 
surer of their safe carriage. In fact, the phrase imports a liability 
far short of insurance. Many things may happen in the course of 
the performance of a carriage service which, with the highest degree 
of care on its part, the carrier can neither foresee nor prevent. 

Taking the charge as a whole, however, it is impossible to find that 
the case was not properly submitted to the jury by the learned judge 
of the court below, and we quote the context of the part of the charge 
excepted to, in order to support this statement: 

"The burden of proving négligence of the défendant, the Injuries to the 
plalntifE and the resulting damages, is upon the plaintiff, and this the plain- 
tiff Is bound to establish by the weight of the évidence. 

"In order that you may understand this case, it is necessary to give you 
some rules that ought to govern you in the application of the évidence. 

"Now I hâve said that the burden is on the plaintiff to establish by the 
weight of the évidence the négligence of the défendant 

"A Street car company In carrying a passenger owes to that passenger tlie 
very highest degree of care. The contract is for safe carriage, and therefore 
the Company undertaking to carry must exercise a high degree of care in the 
opération of the car which Is carrying the passenger. It is proper for me to 
Btate to you that this Is not a controversy between the Streef Car Company 
and the owner of the automobile. The degree of care in a case of that 
Isind would be entirely différent from what it is in tliis case. In this case the 
Company owes a high degree of care ; and that is, that in approachlng a 
cross Street, the car must be coming in a way that it is under control so that 
it may be stopped — a lookout must be kept for vehicles' or persons coming 
across— not only for the protection of the vehicle or the person, but in order 
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that no accident may happen to the car in which the passenger Is riding. 
The lookout must be kept by the motorman in order that the passenger may 
be safely carried. He must be on the alert. It is right to présume that 
vehicles, automobiles, etc., will cross, and therefore in approaching a crossing 
it is the duty of the motorman to keep a lookout — a careful lookout, to see if 
anything is comiug. It is bis duty to ring the gong ; it Is his duty to bave 
his car so under control that he may stop it and avoid a collision. Now 
that is the measure of duty which the company owes to its passengers. And 
you must consider the évidence in the light of that rule." 

[3] The rule laid down by the learned judge of the court below, 
to be observed by trolley cars running under the circumstances attend- 
ing the running of the car in question, was severe, but not more severe 
than the law justifies and public policy demands for the protection, 
both of the passengers on the car and of those who are lawfully trav- 
ersing the public highways. We see no error — certainly no prejudi- 
cial error — in the part of the charge excepted to by the second assign- 
ment. 

[4] In regard to the third assignment, we hâve only to say that the 
learned judge of the court below made no mistake in instructing the 
jury to the effect that if they found négligence on the part of the de- 
fendant, and that it was the proximate cause of the accident — but for 
which the accident could not hâve occurred— then no négligence on 
the part of the driver of the automobile contributing to such accident 
could relieve the défendant. 

The judgment of the court below is therefore affirmed. 



ATLANTIC COAST LINE R. CO. v. THOMPSON. 

(Circuit Court of Appeals, Fourth Circuit. February 3, 1914.) 

No. 1189. 

1. Damages (§ 158*) — Personal Injubies — Evidence — Pleadinq. 

Where a complaint alleged that by reason of defendant's négligence 
plaintifC seriously and pernianently injured his leg and foot, causing a 
tumor to form on the inner side of the foot and the same to be deformed, 
and a supplemental complaint charged the amputation of the foot as a 
conséquence of the in jury, défendant having flled a gênerai déniai, évi- 
dence that the tumor was cancerous in its nature and would resuit fatally, 
though an effort had been made to arrest the cancer by amputation, was 
admissible. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 441-444; Dec. 
Dig. § 158.*] 

2. Appeal and Erbor (| 1039*) — Rulings on Evidence — Issues — Pbejudice. 

Where, on a former trial, évidence had been offered of the fatal na- 
ture of plaintlfC's injury, and it would bave been impossible for défend- 
ant to offer any évidence against plaintlff's conclusive évidence that a 
cancer alleged to hâve resulted from the injury would cause death, de- 
fendant was not prejudiced by the admission of évidence of the fatal 
nature of the injury, though the complaint did not so allège. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4075- 
4088; Dec. Dig. § 1039.*] 

3. Damages (§' 185*) — Pebsonai. Injuries — Result — Oanceb — Question fob 

JUBY. 

Where plaintifC claimed that cancer of the foot developed as the resuit 
of his injury, and there was direct évidence from attending physicians 

*Far other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that, while the prlmary cause of cancer Is unknown, the cause of its de- 
velopment Is usually Irritation, and In thelr opinion the cancerous con- 
dition of plalntiff's foot was due to the injury he had received, the jury 
were authorized to Infer that the injury was the proximate cause of 
such condition. 

[Ed. Note.— For other cases, see Damages, Cent Dig. §§ 503-508 ; Dec. 
Dlg. § 185.*] 

1. Courts (§ 356*)— New Teial— Denial — Review. 

Déniai of a new trial in the exercise of discrétion under the fédéral 
practlce is not subject to reversai by writ of error except where It in- 
volves clear error of law which cannot be corrected by assignaient ot 
error for anythlng done in the course of the trial. 

[Ed. Note.— For other cases, see Courts, Cent Dig. | 937; Dec. Dig. S 
356.*] 

5. Teial (§ 149*) — Questions of Law and Fact — Submission to Jury — Mo- 
tion FOB NONSUIT — DiEECTED VERDICT. 

An objection that there is no évidence to support an alleged cause of 
action must be made by a motion for nonsuit or request for_ a directed 
verdict, and a fallure to take such course amounts to consent that the 
Issue be submitted to the jury. 

[Ed. Note.— For other cases, see Trial, Cent Dig. § 345; Dec. Dlg. § 
149.*] 

In Error to the District Court of tlie United States for the East- 
ern District of South Carolina, at Columbia; Henry A. M. Smith, 
Judge. 

Action by W. D. Sturgeon, revived after his death in the name of 
W. B. Thompson as exécuter, against the Atlantic Coast Line Rail- 
road Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Douglas McKay, of Columbia, S. C. (Barron, Moore, Barron & 
McKay, qf Columbia, S. C, P. A. Willcox, of Florence, S. C, and 
L. W. McLemore, of Sumter, S. C, on the brief), for plaintifï in er- 
ror. 

W. Boyd Evans, of Columbia, S. C, for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. W. D. Sturgeon recovered a judgment 
i )r Personal injuries against the Atlantic Coast Line Railroad Company 
iii the District Court for the Eastem District of South Carolina. 
Afterwards Sturgeon died, and W. B. Thompson, executor of his 
will, was made a party to the cause as défendant in error. The er- 
rors assigned are in admitting testimony and giving instructions to 
the jury not responsive to the allégations of the complaint, and re- 
fusing to grant a motion for a new trial made on the ground that the 
verdict was not warranted by the évidence. 

The complaint allèges that Sturgeon was a passenger on defendant's 
train from Sumter, S. C, to Orangeburg, S. C, that on arrivai at 
Orangeburg as he was leaving the station with his two infant chil- 
dren in his arms he fell into a hole negligently left by the railroad 
Company in its platform. The allégation as to the injury is that by 
the fall the plaintiff "seriously and permanently injured his leg and 

*F'>r othbr o ues see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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foot as follows: Causing his leg to be bruised and skinned and the 
ligaments of the foot to be torn and lacerated, and a tumor to form 
on the inner side of the foot, and caused the said foot to become 
deformed, and the plaintifï now suffers from what is known as trau- 
matic flat foot; that, by reason of the above-described injuries, the 
plaintifï has sufifered and still suffers great pain ; that his said foot 
has become deformed; and that he has been informed and believes 
that he will never be f ree from pain again, by reason of said accident." 

By supplemental complaint amputation of the foot was alleged as 
a conséquence of the injury. The answers admit the amputation, but 
deny the other allégations of the complaints. 

[1] There was no error in allowing the plaintiff to introduce évi- 
dence tending to show that the tumor alleged to bave been caused by 
the fall was cancerous in its nature and would resuit fatally, although 
the effort had been made to arrest the cancer by amputation. In 
view of the gênerai déniai of the allégation of the injury and of the 
existence of a tumor resulting therefrom Serious enoiigh to cause de- 
formity, traumatic flat foot, and amputation of the foot, it was clearly 
compétent for the plaintiff to show the malignant or cancerous nature 
of the malady in support of the allégation that the injury did produce 
the deformity and make amputation necessary. If it was essential 
to a proper défense that the défendant should know in advance the 
précise nature of the tumor inentioned, it should hâve asked that the 
complaint be made more definite and certain on that point. 

The objection to the testimony that the tumor would be fatal is 
more serious, but its admission cannot be regarded error. It is true 
the complaint does not allège that the injury would be fatal, and 
proof that it would be so was no doubt an important factor in the 
jury's considération of the damages to be awarded. But if the ex- 
trême illness of Sturgeon resulted directly from the injury, it was 
provable under the gênerai allégation as to the nature of the injury. 
This rule was applied in Denver, etc., Railroad v. Harris, 122 U. S. 
597, 7 Sup. Ct. 1286, 30 L. Ed. 1146, where the plaintiff in an action 
to recover for injuries inflicted upon him by the servants of the de- 
fendant was allowed to introduce évidence that the wounds received 
had deprived him of the power to hâve offspring, although the décla- 
ration did not specify such loss as a resuit of the injuiy. In Balti- 
more, etc., Railroad Co. v. Slanker, 180 111. 357, '54 N. E. 309, a case 
involving precisely the same issue as this, the plaintiff, a woman, un- 
der her déclaration alleging that she had been injured upon her foot, 
head, and body, and that her flesh had been lacerated, was allowed 
to introduce évidence that as a resuit of the injury a tumor had devel- 
oped necessitating amputation of the breast. 

[2] Aside from this, the matter must be looked at in a practical 
way, and the re'al question is whether the défendant was surprised 
or put at a disadvantage in making its défense on the issue. An al- 
légation in the complaint could hâve been of no benefit to the défend- 
ant except to give it notice that the plaintiff would offer évidence of 
the fatal nature of the injury. This notice was fully given by the 
évidence on the point which it was admitted at the argument had been 
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offered at a former trial of the cause. Besides, the record shows 
beyond ail doubt that it would hâve been impossible for the railroad 
Company to offer anything against fhe conclusive évidence that the 
cancer would resuit in death. 

The only possible issues were: First, did Sturgeon fall into a hole 
negligently left by the railroad company on its platform and receive 
an injury from the fall; second, if he did, was the fall the proxi- 
mate cause of the malignant tumor or cancer with which he was af- 
flicted ; third, if the fall was not the proximate cause of the malignant 
tumor or cancer and the disease was already présent, to what extent, 
if at ail, did it aggravate or accelerate the malady ? Thèse issues and 
the légal results which would follow the varions conclusions which 
the jury might reach with respect to them were clearly stated in the 
charge. 

[3] The railroad company assigns error in the submission of the 
second issue, contending that the only reasonable inference to be 
drawn from the'testimony 'is that the cause of sarcoma is unknown. 
In the record there is direct évidence from attending physicians that, 
while the primary cause of cancer is unknown, the cause of its de- 
velopment is usually irritation, and that in their opinion the cancer- 
ous condition of Sturgeon's foot was due to the injury he had received. 
From this évidence it was not beyond reason for the jury to infer 
that the cancer developed because of the injury, and that in this di- 
rect sensé the injury was the proximate cause. In Texas & Pacific R. 
Co. V. Howell, 224 U. S. 577, 32 Sup. Ct. 601, 56 L. Ed. 892, the 
court held that the jury was warranted in finding that tuberculosis 
of the spine had developed in the plaintiff as a direct resuit of his 
being struck by a pièce of falling timber, although the accident hap- 
pened a year bef ore the disease appeared. Aside from this view, the 
railroad company cannot now make this question because it requested 
that the issue whether the injury was the cause of Sturgeon's condi- 
tion be submitted to the jury. 

[4] The last point made is that the district judge erred in refusing 
the motion for a new trial made on the ground that there was not suf- 
ficient évidence to support a finding that the railroad company was 
responsible for Sturgeon's sarcomatous condition. The .well-known 
rule of fédéral practice derived from the common law is that the 
granting or refusing a new trial is in the discrétion of the trial judge, 
and that his action is not réversible by writ of error. Newcomb v. 
Wood, 97 U. S. 583, 24 L. Ed. 1085. To this rule an exception bas 
been allowed where the conclusion of the trial judge involved clear 
error of law which could not be corrected by assignment of error for 
anything done in the course of the trial: As in Mattox v. U. S., 146 
U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 917, where the trial judgé re- 
fused to consider affidavits concerning the conduct of the jury; in 
San José Land, etc., Co. v. San José Ranch Co., 189 U. S. 177, 23 
Sup. Ct. 487, 47 L. Ed. 765, and Chicago, etc., R. Co. v. Chicago, 166 
U. S. 226, 17 Sup. Ct. 581, 41 L. Ed. 979, where the opinion of a 
State court refusing a new trial showed that the question was whether 
the plaintiff in error had brought himself within the scope of the fed- 



MISSOURI PAC. EY. CO. V. UNITED STATES 893 

eral Constitution or a fédéral statute on which it relied ; in Coughlan 
V. District of Columbia, 106 U. S. 7, 1 Sup. Ct. 57, 27 L. Ed. 74, 
where the new trial was improperly granted after the expiration of 
the time allowed by law; in Felton v. Spiro, 78 Fed. 576, 24 C. C. 
A. 321, Ogden v. U. S., 112 Fed. 523, 50 C. C. A. 380, and Dwyer v. 
U. S., 170 Fed. 160, 95 C. C. A. 416, where the trial judge refused 
to exercise his discrétion in such matters as deciding whether the 
verdict was against the great weight of the évidence. This case ob- 
viously falls within the gênerai rule, not within the exception. 

[5] But the assignment of error cannot be allowed for another 
reason. There was no motion for a nonsuit nor request for a di- 
rected verdict. The point that there is no évidence to support an 
alleged cause of action should be made by one or the other motion, 
and a failure to take sucb course must be taken as consent that the 
issue be submitted to the jury. Hartford Life Annuity Ins. Co. v. 
Unsell, 144 U. S. 439, 12 Sup. Ct. 671, 36 L. Ed. 496; Hansen v. 
Boyd, 161 U. S. 397, 16 Sup. Ct. 571, 40 L. Ed. 746; Keely v. Ophir 
Hill Consol. Mining Co., 169 Fed. 601, 95 C. C. A. 99. 

In this instance the failure to make the request for a directed ver- 
dict was of no conséquence, for, as we hâve indicated, there was m^^- 
terial évidence to go to the jury on ail the issues made. 

Affirmed. 



MISSOURI PAC. RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit February 16, 1914.) 

No. 4033. 

Mastek and Servant (§ 13*)— Railroads — Opération — Houes or Service 
Law — Construction — "Othbb Empioyé." 

Hours of Service Act, § 2 (Act March 4, 1907, c. 2939, 34 Stat. 1416 [U. 
S. Comp. St. Supp. 1911, p. 1321]), makes it unlawful (or any carrier sub- 
ject to tlie act to permit any employé subject thereto to remain on duty 
for a longer period than 16 consécutive hours in any 24-hour period, pro- 
vided that no operator, train dispatcher, or other employé who by use 
of telegraph or téléphone dispatches, reports, transmits, receives, or de- 
livers orders pertaining to train movements, shall be permitted to remain 
on duty for a longer period than 9 hours in any 24-hour period in towers, 
offices, places, and stations continuously operated day and night. Held 
that, under the rule ejusdem generis, the words "other employé" should 
be construed to mean an employé of the same elass, engaged primarily in 
the same class of service as would be performed by an operator or train 
dispatcher ; and hence servants employed by a railroad Company as 
switch tenders, vrhose duty was to operate certain hand swltches reg- 
ulating trains in accordance with directions given them by téléphone con- 
nected with a shanty erected at their place of employment, were not 
"other employés" within the statute, se that the railroad company was 
not liable for a penalty thereunder for requiring them to labor more than 
9 hours a day. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. S 14; 
Dec. Dig. § 13.* 

Hours of service of employés, see note to United States v. Houston 
Belt & T. Ry. Co., 125 C. C. A. 485.] 



•For other cases E«e same topic & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Index»» 
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In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Action by the United States of America against the Missouri Pacifjc 
Railway Company. Judgment for the United States, and défendant 
brings error. Reversed, and new trial ordered. 

Edward J. White, of Kansas City, Mo. (Martin L. Clardy, of St. 
Louis, Mo., on the brief), for plaintiff in error. 

Philip J. Doherty, of Washington, D. C. (Francis M. Wilson, U. S. 
Atty., of Platte City, Mo., and Thad B. Landon, Sp. Asst. U. S. Atty., 
of Kansas City, Mo., on the brief), for the United States. 

Before SANBORN and CAREAND, Circuit Judges, and RINER, 
District Judge. 

CARLAND, Circuit Judge. This is an action by the United States 
against the railway company to recover penalties for a violation of the 
''Hours of Service Act, 34 Stat. 1415." The complaint contained ten 
counts which alleged violations of section 2 of said act, by the com- 
pany, in requiring and permitting R. Connell and J. W. King, alleged 
to be telegraph operators and employés, to be and remain on duty for 
a longer period than 9 hours in certain 24-hour periods, occurring f rom 
August 1 to 6, 1912, at Kansas City, Mo. At the close of ail the évi- 
dence, the trial court, at the request of counsel for the United States, 
directed a verdict against the company. This ruling of the court is 
assigned as error. The facts appearing at the trial were undisputed, 
and the only question for décision is as to whether the facts showed 
that R. Connell and J. W. King were operators, train dispatchers, or 
other employés, who by the use of the telegraph or téléphone dis- 
patched, reported, transmitted, received, or delivered orders pertaining 
to or affecting train movements. Upon this question the évidence 
established thèse facts : R. Connell and J. W. King were employed 
by the company as switchtenders, and they performed the duties of 
switchtenders and those alone. . They performed their work at a shanty 
located at the junction between a track of the company leading to Kan- 
sas City, Kan., and the track leading up quite a steep incline to the 
Union Station at Kansas City, Mo. They operated ten low hand 
switches. There were téléphones in the shanty. One of thèse phones 
connected wîth Grand avenue, the Burlington tower, the Union Depot, 
and the Union Depot tower. Another connected with Troost avenue 
and Henning street. Trains which désire to enter the Union Depot 
cannot always do so on account of the limited trackage and space 
therein, and on account of the incline extending from the junction, 
above mentioned, up to the dépôt, trains find it impracticable to stop 
at the foot of the incline and hâve the switches thrown, and therefore 
the men operating any of the trains always désire to know whether 
there is room for it in the Union Depot, and as to whether the switches 
are so situated as to allow a continuous run, when, for instance, the 
train reaches as near as Grand avenue. On the other hand, trains de- 
parting from the Union Depot for the East when desiring to know if 
the track is clear, a man at the Burlington tower asks R. Connell or 
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J. W. King about it and receives the desired information. When ail 
is said about the duties of thèse men, it cornes to this : Their primary 
duty was to throw thèse switches whenever necessary, and the télé- 
phones were used to inform them from time to time what was wanted 
in regard to the switching and in reporting to those who intended to 
use the switches, the préparation that had been made for such use. It 
did not differ except in complexity of opération from the service per- 
formed by a brakeman who runs ahead of his train, turns a switch, 
and swings his hand by day, or lantern by night to signal the engineer. 
If one is within the proviso of section 2, so is the other, unless it be 
held that the mère use of the téléphone brings one switchman within 
the 9-hour provision and leaves another who does not use it under 
the 16-hour clause, although the service performed is the same. But 
we apprehend that there will be no contention that Congress fixed the 
period of 9 hours for certain employés because of the use of the télé- 
phone. The différence in the hours of labor fixed by section 2 was 
based upon the character of the service rendered by the employé, not 
upon the use of the téléphone. R. Connell and J. W. King, beyond 
question, were not operators or dispatchers. They were employés, .but 
were they employés within the meaning of section 2, who by the use 
of the telegraph or téléphone, dispatched, reported, transmitted, re- 
ceived, or delivered orders pertaining to or affecting train movements ? 
There can be no doubt about the purpose of the statute. Baltimore & 
Ohio R. Co. V. I. C. C, 221 U. S. 612, 30 Sup. Ct. 86, 54 L. Ed. 164; 
United States v. Kansas City Southern Ry. Co., 202 Fed. 832, 121 C. 
C. A. 136; St. Louis, I. M. & S. Ry. Co. v. McWhirter, 145 Ky. 427, 
140 S. W. 672 ; United States v. Chicago, Milwaukee & P. S. Ry. Co. 
(D. C.) 197 Fed.. 624. We must take its language as the best évidence 
of the intention of Congress and bring to bear upon the language used, 
established canons of statutory construction so far as appHcable, keep- 
ing in view the declared purpose of Congress, namely, the promotion 
of the safety of employés and travelers. Section 2 of the act, so far as 
material, reads as f ollows : 

"That it shall be unlawful for any common carrier, its ofBcers or agents, 
subject to tliis aet to require or permit any employée subject to this act to be 
or remain on duty for a longer period than sixteen consécutive hours, and 
whenever any such employée of such common carrier shall hâve been continu- 
ously on duty for sixteen hours he shall be relleved and not required or per- 
mitted again to go on duty until he has had at least ten consécutive hours 
ofC duty ; and no such employée who has been on duty sixteen hours In the 
aggregate In any twenty-four hour period shall be required or permitted to 
continue or again go on duty without having had at least eight consécutive hours 
ofC duty : Provided, that no operator, train disiiatcher, or other employée who 
by the use of the telegraph or téléphone dispatches, reports, transmits, re- 
ceives, or delivers orders pertaining to or aftecting train movements shall be 
required or permitted to be or remain on duty for a longer period than nine 
hours in any twenty-four hour period in ail towers, offices, places, and stations 
continuously operated night and day." 

The law quoted first provides that it shall be unlawful for any com- 
mon carrier to require or permit any employé to be or remain on duty 
for a longer period than 16 consécutive hours. Then the proviso of 
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the section takes out of ail the employés of the common carrier a cer- 
tain class, namely, operators, train dispatchers or other employés who 
by the use of the telegraph or téléphone dispatch, report, transmit, re- 
ceive, or deliver orders pertaining to or affecting train movements. 
The proviso ought not to be construed so broadly as to annihilate the 
gênerai language of the section. We think that under a weil-estab- 
lished rule of construction the words "or other employé," found in the 
proviso, must be construed to mean an employé engaged in the same 
character of service as a train dispatcher or operator, who by the use 
of the telegraph or téléphone performs the woi-k described in the pro- 
viso. In other words, Congress intended the 9-hour provision to apply 
to employés whose primary duty was to dispatch, report, transmit, re- 
ceive, or deliver orders pertaining to or affecting train movements. 
We do not mean by this that the word "orders" should be limited to 
technical train orders described in what are known as standard rules 
for the movement of trains. Congress was dealing with a class of em- 
ployés engaged primarily in a particular service and the mère f orm of 
the order, pertaining to or affecting train movement, is immaterial if 
it is dispatched, reported, transmitted, received, or delivered by the 
use of the telegraph or téléphone. Where gênerai words follow an 
enumeration of particular classes of persons or things, they will be 
construed as applicable only to persons or things of the same gênerai 
nature or class as those enumerated. The particular words are pre- 
sumed to describe certain species and the gênerai words to be used for 
the purpose of including other species of the same genus. The rule is 
based on the obvions reason that, if the Législature had intended the 
gênerai words to be used in their unrestricted sensé, they would hâve 
made no mention of the particular classes. The words "other" or "any 
other," following an enumeration of particular classes, are therefore 
to be read as "other such like," and to include only others of like 
kind or character. First National Bank of Anamoose v. United States, 
206 Fed. 374, 379, 124 C. C. A. 256, 46 L. R. A. (N. S.) 1139; Cyc. 
vol. 36, p. 1120, and cases cited. 

The principle involved is illustrated by the case of United States v. 
Bevans, 3 Wheat. 336, 4 L. Ed. 404. In this case William Bevans was 
indicted for murder in the United States Circuit Court for the District 
of Massachusetts. The offense was alleged to hâve been committed on 
November 6, 1816, on board the United States ship of war Indépend- 
ance, lying at anchor in the main channel of Boston Harbor. After 
trial and conviction, the judges holding the Circuit Court, being divided 
in opinion as to their jurisdiction, certified the question to the Suprême 
Court of the United States. The third section of the act of Congress 
of April 30, 1790, c. 9, 1 Stat. 112, provided: 

"That If any person or persons shall, wlthin any fort, arsenal, dockyard, 
magazine, or in any other place or district of country, under the sole and 
exclusive jurisdiction of the United States, commit thè crime of willful mur- 
der, such person or persons on being thereof couvicted shall suffer death." 

Jurisdiction in the Circuit Court was claimed upon two grounds: 
First, that the place where the murder was committed was within the 
admiralty and maritime jurisdiction of the United States; second, that 
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the United States ship of war Independence was a place, within the 
sole and exclusive jurisdiction of the United States. In référence to 
the last contention, Chief Justice Marshall, in delivering the opinion 
of the court, said • 

"The objeets with which the word 'place' is associated are ail, in their na- 
ture, fixed and territorial. A fort, an arsenal, a dockyard, a magazine, are ail 
of tliis character. When the sentence proceeds with the words, 'or in any 
other place or district of country under the sole and exclusive jurisdiction of 
the United States,' the construction seems irrésistible that, by the words 'other 
place,' was intended another place of a similar character with those previ- 
ously enumerated, and with that which follows, Congress might hâve omitted, 
In its enumeration, some similar place within its exclusive jurisdiction, which 
was not comprehended by any of the terms employed, to which some other 
name might be given ; and therefore the words 'other place,' or 'district of 
country.' were added; but the context shows the mlnd of the Législature to 
hâve been flxed on territorial objeets of a similar character." 

As the word "employé" in the proviso of section 2 includes "oper- 
ator" and "train dispatcher," for the latter are both employés, the con- 
clusion hère is irrésistible that Congress intended by the use of the 
words "other employé" to mean an employé engaged primarily in the 
same class of service as would be performed by an operator or train 
dispatcher. If this be the right construction to place upon the proviso, 
then R. Connell and J. W. King were not in any sensé employés, whose 
primary duty was to dispatch, report, transmit, receive, or deliver by 
the use of the telegraph or téléphone orders pertaining to or affecting 
train movements within the meaning of the proviso. While, as has 
been said before, we must give the law such a construction as will pro- 
mote the purpose of the law, in our zeal to do so, however, we must 
not attempt to legislate ourselves. We are cited to the case of United 
States v. Houston Belt & Terminal Ry. Co., 205 Fed. 344, 125 C. C. 
A. 481. In regard to this case, it is sufficient to say that the facts 
which appear in the report of that case dififer from the facts in the 
présent record. 

Judgment below reversed, and a new trial ordered. 



TJNITED STATES v. ATLANTIC COAST LINE R. CO. 

(Circuit Court of Appeals, Fourth Circuit. February 3, 1914.) 

No. 1191. 

1. Masteb and Servant (§ 13'') — Opération or Kaileoads — Hours of Serv- 
ice Law. 

Hours of Service Law (Act Cong. March 4, 1907, e. 2939, 34 Stat. 1415 
[TJ. S. Comp. St. Supp. 1911, p. 1321]), regulating the hours of service of 
employés on Interstate railroads, is a remédiai and not a criminal stat- 
ute, enacted to promote the safety of employés and the traveling public 
by prohibiting hours of seiTice which presumably resuit in impaired ef- 
ficiency on the part of employés. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. § 13.*] 

*Fûi- other easeg see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, &, Rep'r Indexes 
211 F.— 57 
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2. Mastee and Servant (§ 13*)— Employment — Kegulation — Houes of Seev- 
ICB Law. 

Hours of Service Law (Act Gong. March 4, 1907, c. 2939, 34 Stat. 1416 
[U. S. Coinp. St. Supp. 1911, p. 1322]) § 2, provides that no operator, train 
dispatclier, or other employé wlio by tlie use of telegraph or téléphone dis- 
patches, reports, transmits, receives, or delivers orders pertaining to or 
affecting train, movenients, shall be permitted to remain on duty more than 
nlne hours in any 24-hour perlod In towers, offices, places, and stations 
contlnuously operated night and day, nor for a longer period than 13 
hours in offices and stations operated only during the daytlme, except in 
case of emergency, etc. Eeld, that no distinction Is to be drawn between 
offices in which train orders originate and from which they are issued 
and local offices, which merely receive and deliver the orders so issued, 
and which niay be closed during a substantial portion of each 24-hour 
period ; and hence, where a local telegraph office was regularly kept open 
for business from 6:30 a. m. to 10:15 p. m. in each 24-hour period, It was 
an office contlnuously operated night and day and was therefore' withln 
the nine-hour requirement. 

[Ed. Note.— -For other cases, see Master and Servant, Cent. big. § 14; 
Dec. Dig. § 13.* 

Hours of service of employés, see note to tJuited States v. Houston Belt 
& T. Ry. Co., 125 C. C. A. 485.] 

In EiTor to the District Court of the United States for the Eastern 
District of South Carohna, at Columbia ; Henry A. M. Smith, Judge. 

Action by the United States of America against the Atlantic Coast 
Line Railroad Company. Judgment for défendant, and plaintifï 
brings error. Reversed. 

Ernest F. Cochran, U. S. Atty., of Anderson, S. C, and PhiHp J. 
Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. 

George B. ElHott, of Wilmington, N. C. (P. A. Willcox, of Florence, 
S. C, on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

KNAPP, Circuit Judge. This suit is brought by the United States 
to recover penalties for alleged violations of the act of Congress ap- 
proved March 4, 1907, commonly known as the hours of service lavir, 
and the employés directly concerned are telegraphers in the service 
of défendant in error at Bennettsville, S. C. 

From the stipulated facts on which the action was tried it appears 
that the telegraph office at the station named was regularly kept open 
for business from 6:30 a. m. to 10:15 p. m., or 15 hours and 45 min- 
utes in each 24-hour period ; that two operators were employed at this 
station, one of whom was required to be on duty from 6:30 a. m. to 
12 o'clock noon, and from 1:00 p. m. to 6:30 p. m., and the other, 
known as a "second trick" operator, from 10:15 a. m. to 5:30 p. m., 
and from 6:30 p. m. to 10:15 p. m., or a total of U hours in each 
case ; that the office in question, during the period covered by the suit, 
was closed for business, and the operators entirely relieved from duty, 
from 10:15 p. m. to 6:30 a. m., or 8 hours and 15 minutes, except on 
a few specified dates when the second trick operator remained on duty 
from 15 to 45 minutes after 10:15 p. m.; that during the hours from 

•For other cases see same topic & § nwmber In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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6:30 a. m. to 10:15 p. m., when the office was kept open for business 
as aforesaid, the operators employée therein, by the use of telegraph 
and téléphone, received and delivered, more or less frequently, orders 
relating to or affecting the movement of trains engaged in interstate 
commerce; and that thèse operators received such train orders from 
the office of the chief dispatcher, which was located at Florence, S. 
C, and kept continuously open throughout the 24 hours. 

The question to be decided is whether the défendant in error, by 
requiring or permitting its Bennettsville operators to be on duty during 
the 11 hours above described, to say nothing of the instances of some- 
what longer hours,. violated the proviso of section 2 of said act, which 
reads as follows: 

"Provlded, that no operator, train dispatcher, or other employé who by the 
use of the telegraph or téléphone dispatches, reports, transmlts, receives, or 
delivers orders pertalnlng to or affecting train movements shall be required or 
permitted to be or remain on duty for a longer period than nine hours in any 
twenty-four hour period in ail towers, ofBces, places and stations continuously 
operated night and day, nor for a longer period than thirteen hours in ail 
towers, offices, places and stations operated only during the day time, except 
in case of emergeney, when the employés named in this proviso may be per- 
mitted to be and remain on duty for four additional hours in a twenty-four 
hour period of not exceeding three days in any week." 

As the operators in question were customarily kept on duty for 11 
hours out of the 24, and sometimes a little longer, it is apparent that 
défendant in error was chargeable with repeated violations of the stat- 
ute, if the Bennettsville office belongs in the class of offices "contmu- 
ously operated night and day," and equally apparent, since the hours 
of duty were always less than 13, that the law was fully observed and 
the défendant in error free from liability, if this office belongs in the 
class of those "operated only during the daytime." The trial court 
held that it was an office of the latter class, and accordingly directed 
a verdict in favor of défendant. The correctness of that ruling is 
challenged by the writ of error to this court. 

The meaning and intent of the hours of service act in varions par- 
ticulars has been the subject of considérable litigation, and some aid to 
the conclusion which should be reached in this case, or at least a start- 
ing point for discussion, is found in the décision of the Suprême Court 
in United States v. Atchison, Topeka & Santa Fé Ry. Co., 220 U. S. 
Z7 , 31 Sup. Ct. 362, 55 L. Ed. 361. In that case it is said: 

"We think that the government is right in saying that the proviso Is meant 
to deal with ail offices, and, if so, we should go further than otherwise we 
might in holding offices not operated only during the day time as falling un- 
der the other head." 

In view of this déclaration, that the statute covers ail telegraph of- 
fices in which interstate train orders are handled, and since the statute 
itself makes only two classes of such offices, it follows of course that 
this Bennettsville office is one to which the law applies, and that the 
telegraphers there employed can be kept on duty not more than 9 
hours, if it be adjudged a "night and day" office, but may be held 
up to 13 hours, if it be adjudged a "daytime" office. It must perforée 
be put in one class or the other. 
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[ 1 ] This is not a criminal statute, and therefore is not governed by 
the rule of strict construction. Johnson v. Southern Pacific Co., 196 
U. S. 17, 25 Sup. Ct. 158, 49 h. Ed. 363 ; St. Louis Southwestern Ry. 
Co. V. United States, 183 Fed. 771, 106 C. C. A. 136. It is rather a 
remédiai statute which should be so construed, if its language permits, 
as to best accomplish the protective purpose for which it was enacted. 
Stewart v. Bloom, 11 Wall. 493, 20 L. Ed. 176; Bechtel v. United 
States, 101 U. S. 597, 25 L. Ed. 1019. Obviously, that purpose was to 
promote the saf ety of employés and the traveling pubhc by prohibiting 
hours of service which presumably resuit in impaired efficiency for 
discharging their important duties. The end to be attained by the law 
is a guide to its interprétation. 

[2] It is argued by counsel for défendant in error that the Congress 
intended to distinguish between (1) offices in which train orders orig- 
inate and from which they are issued, and which in the nature of the 
case must ordinarily be kept open for approximately the entire 24 
hours, and (2) local offices which merely receive and deliver the orders 
so issued, and which may be and frequently are closed during a sub- 
stantial part of each 24-hour period; and that therefore the classifi- 
cation of a given office dépends as a practical matter upon whether it 
is an office like that of a train dispatcher, who actually directs and con- 
trols the movement of trains, or only a way station office where the 
operator aids the dispatcher by communicating orders and sending in 
reports. Besides, it is said that telegraphers in offices mainly occu- 
pied with the dispatching of trains hâve heavier responsibilities and are 
under greater strain, and consequently should be restricted to shorter 
hours, than employés at local stations who perform miscellaneous du- 
ties and perhaps dévote only a small portion of their time to the receipt 
and delivery of train orders and the transmission of train reports. 

The answer to this argument is twofold. In the first place, we find 
nothing in the language of the act to support such a distinction. The 
terms employed are plainly intended to include every sort of place 
where train orders are handled, however infrequently, by telegraph 
or téléphone. There is nothing to suggest that the permitted hours on 
duty, whether 9 or 13, are determined by the number of train orders 
handled, if they are handled at ail, or by the proportion of time which 
the employé spends in that particular service. Surely the descriptive 
words, "towers, offices, places, and stations," négative any intention 
to confine the nine hour limitation to those offices, however designated, 
in which the principal work of the operator is connected with the 
movement of trains. In short, we deem it beyond dispute that the 
classification of an office is fixed by the length of time it is kept open, 
and not in the least by the nature of the duties perf ormed, if only those 
duties include the handling of train orders as occasion may require. 

In the second place, it is not to be assumed that the telegrapher 
in a train dispatcher's office, or other similar office, performs more 
wearisome labor, or becomes sooner fatigued, than the operator at an 
ordinary local station. The latter, it is true, may average only a small 
number of train orders in the course of a day, but nevertheless he 
may hâve, and usually does hâve, other duties which are varied and 
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often onerous. Even if he is not called upon to act as station agent, 
and does little but use the telegraph or téléphone, the orders and mes- 
sages of the Company not relating to trains, and the commercial busi- 
ness of the community, may involve exertion and responsibility quite 
as f atiguing as the work of a telegrapher engaged mainly in the trans- 
mission of train orders. In other words, and for the reasons hère 
suggested, it seems to us that operators at local and subordinate sta- 
tions are scarcely less liable than operators at main offices to suffer 
loss of alertness and efficiency from excessive hours of duty. In 
our judgment, neither the terms and purpose of the statute, nor the 
conditions of actual service, justify us in upholding the contention 
hère considered. 

It is conceded that an office need not literally be kept open every 
minute of the 24 hours in order to be within the 9-hour restriction. 
But if it may be closed for one or more substantial intervais of time 
and still remain in the 9-hour class where shall the line of division 
be drawn? In the Atchison Case, above cited, the office was shut 
from noon to 3 p. m., and from midnight to 3 a. m., or 6 hours in 
ail out of the 24, and the Suprême Court strongly intimated, though 
the point was not directly involved, that it should be classed as a 
9-hour office, because the proviso was meant to deal with ail offices, 
and therefore "we should go farther than otherwise we might in hold- 
ing offices not operated only during the daytime as falling under the 
other head." But where is the logical place to stop? The words 
"operated only during the daytime" are quite as much entitled to be 
made effective as the words "continuously operated night and day." 
Manifestly, if we look only at the surface meaning of words, thèse 
two définitions are inconsistent, or at least overlap each other, since 
there must be many offices which could not be fairly described as 
"operated only during the daytime" and yet are not, in any absolute 
sensé, "continuously operated night and day." For example, in a case 
argued at the same time with this, the office was open throughout the 
24 hours except from 1 :30 a. m. to 6 :30 a. m. To say that such an 
office is operated only in the daytime is to do violence to the common- 
est understanding. 

This is plainly a case where the natural significance of terms must 
yield to the necessity for giving to the entire proviso such reasonable 
meaning as will promote its bénéficiai purpose. If it seems a strained 
and unwarranted construction to hold that an office which is generally 
closed at 10:15 p. m., and never later than 11, and kept closed till 
6:30 a. m., is nevertheless "continuously operated night and day," is 
it not equally strained and unwarranted to hold that an office which 
is kept open from 6:30 a. m. to 10:15 p. m., or later, is nevertheless 
"operated only during the daytime"? Since the office in question 
must be assigned to one class or the other, we are of opinion on the 
whole that it will be more correctly and usefully placed in the night 
and day class than in the daytime class. If this conclusion gives 
greater effect to the words "operated only during the daytime" than 
to the words "continuously operated night and day," we think the 
objects of the law require that préférence be accorded to a construc- 
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tion which recognizes the législative intent to permit 13 hours o£ 
service in offices kept open only such nuniber qf hours in the aggre- 
gate as do not materially or substantially exceed the length of an 
ordinary day, and to prohibit more than 9 hours service in offices 
kept open such number of hours in the aggregate as necessarily in- 
clude a material or substantial portion of the night. 

It foUows that the judgment should be reversed, and the case re- 
manded for a new trial. 

Reversed. 

WOODS, Circuit Judge (concurring). The décision of this case 
dépends on the meaning of the word "continuously" in the following 
statute : 

"Provided, that no operator, train dispatcher, or otlier employé who by the 
use of the telegraph or téléphone dispatches, reports, transmlts, receives, or 
delivers orders pertaining to or alïecting train movements shall be required or 
permitted to be or remain on duty for a longer period than nine hours in any 
twenty-four hour period in ail towers, offices, places, and stations continuously 
operated night and day, nor for a longer period than thirteen hours in ail 
towers, offices, places, and stations operated only durlng the daytlme, except 
in case of emergency, when the employés named in thls proviso may be per- 
mitted to be and remain on duty for ifour additlonal hOurs in a twenty-four 
hour period of not exceeding three days in any week." 

The défendant contends that "continuously" means without cessa- 
tion, and that the offices, etc., "continuously operated night and day" 
can only include places operated without cessation through the night 
and day. The context and the purpose of the statute shows that this 
is not the sensé in which the words were used. The statute was in- 
tended to cover ail telegraph offices. United States v. Atchison, etc., 
R. Co., 220 U.S. 37, 31 Sup. Ct. 362, 55 L. Ed. 361. If the defend- 
ant's construction were adopted, it would cover only day offices and 
offices operated throughout the day and night, leaving out the offices 
operated during the day and into the night. There is some reason 
for attributing the meaning of habitually or regularly to the word 
continuously; but the plain construction, and that which will give 
the statute its fuU signification, is to take the whole phrase "offices, 
places, and stations continuously operated night and day" to mean 
offices whose opération is continued from the day into the night. 
The statute assumes that ail offices will be operated during the day- 
time, and for those operated during the daytime only it makes the 13- 
hour requirement; for those which are operated during the daytime 
with a continuance of opération into the night it makes the nine hour 
requirement. The office at Bennettsville was in opération during the 
daytime with continuance into the night, and therefore falls under 
the 9-hour class. 
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ATLANTIC COAST LINE R, CO. v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. February 3, 1914.) 

No. 1195. 

In Error to the District Court of the United States for tlie Eastem District 
of Soutli Carolina, at Columbia ; Henry A. M. Smith, Judge. 

Action by tlie United States of America against the Atlantic Coast Llne 
Eailroad Company. Judgment for plaintiff, and défendant brings error. Af- 
flrmed. 

George B. BUiott, of Wilmington, N. C. (P. A. Willcox, of Florence, S. C, 
on the brief), for plaintiff in error. 

Ernest F. Cochran, U. S. Atty., of Anderson, S. C, and Philip J. Doherty, 
Spécial Asst. U. S. Atty., of Washington, D. C. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District Judge. 

KNAPP, Circuit Judge. Thls case is determined by our décision, just an- 
nounced, in United States v. AtlanUc Coast Line (No. 1191) 211 Fed. 897, 128 
C. C. A. 275. For the reasons stated in the opinion in that case, the judg- 
ment hereln Is afflrmed. 



MAKQUSEE v. INSURANCE CO. OF NORTH AMERICA. 

KEINB BROS. & CO. v. LIVERPOOL. & LONDON & GLOBE INS. CO., 

Limited. 

(Circuit Court of Appeals, Second Circuit. February 17, 1914.) 

Nos. 117, 118. 

1. Corporations (§ 406*) — Officebs — Président — Atjthokitt. 

The président of a private corporation by virtue of his office alone has 
no power to bind the corporation by his contracts, but his power to con- 
tract on behalf of the corporation must be found in its organic law, or in 
a délégation of authority from it, either direetly or through its board 
of directors formally expressed or Implled from habit or custom of doing 
business. 

[Ed. Note. — For other cases, see Corporations, Cent. Dl'g. §§ 1611-1614 ; 
Dec. Dig. § 406.*] 

2. COKPOBATIOSS (§ 432*) CONTKACT EXECUTION — RATIFICATION — BURDEN 

OF Pbooe. 

Where the acting président of a private corporation, without authority, 
obtalned certain fire Insurance on Its behalf on which the corporation 
subsequently sought to recover, the burden of proof of ratification of his 
act in making the contract was on the corporation. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. §§ 1717, 1718, 
1724, 1726-1735, 1737, 1743, 1762; Dec. Dig. § 432.*] 

3. COEPOEATIONS (§ 433*) POLICY CONTRACT — RATIFICATION. 

Where the acting président of a private corporation without authority 
procured certain Insurance for it, whether particular facts relied on 
amounted to a ratification of his act by the corporation was a question 
of law for the court. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1708, 1719, 
1738-1744; Dec. Dig. § 433.*] 

4. Corporations (§ 426*) — Unauthorized Act.s of Président — Ratification. 

Where the acting président of a private corporation obtained Insurance 
on its behalf, without authority, his act in tendering to the agent of the 

*For other cases see same topic & i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Insurance company an amount equal to the premium due on the poUcy 
did not amount to a ratification of his act in making the contract for tlie 
policy by tlie corporation, under the rule that the party to ratify the act 
of an agent made for its benefit must be the party who had authority to 
make the contract in the first instance. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1596, 1702- 
1704, 1707, 1708, 1710-1716; Dec. Dig. § 426.*] 

6. COEPOEATIONS (§ 426*) CONTBACTS — ACTS OF OFFICEES — RATIFICATION 

Mode. 

Where a corporation's articles and by-laws provlded that the power 
to make ail contracts, or obligations, of any kind rested with the board of 
direetors acting jointly, .but that the directe rs, -with the consent of each 
and ail members of the board in writing might agrée to and transact 
any business specifled in the writing without actually holding a meeting 
for that purpose, the unauthorized act of the corporation's acting prési- 
dent in obtaining Insurance for the corporation could only be ratified in 
the mode prescrlbed. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1596, 1702- 
1704, 1707, 1708, 1710-1716 ; Dec. Dig. § 426.*] 

6. CoRPOEATioNS (§ 426*) — Insurance (§ 142*) — Oonteact — Policy — Rati- 
fication BY Insueed. 

Where the acting président of a private corporation obtalned Insur- 
ance for it without authority, the fact that G. & Oo., after a loss, assum- 
ing to act as adjusters for the corporation, notifled the Insurance com- 
pany of the loss, to which the latter replied that its Southern manager 
would look after the adjustment, did not constitute a ratification of the 
policy on the part of the corporation, in the absence of proof that G. & 
Co. were authorized by the corporation to do what they did, nor did the 
insurer's reply to the notice constitute a récognition of the policy ; it 
appearing that at the tlme it had no knowledge of the facts constituting 
its invalidity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1596, 1702- 
1704, 1707, 1708, 1710-1716; Dec. Dig. § 426;* Insurance, Cent. Dig. §§ 
263, 264 ; Dec. Dig. § 142.*] 

T. Insurance (§ 247*) — Policy — Validity — Ratification — Withdbawal by 
Insubbb. 

Where the acting président of a private corporation, without authority, 
obtained Insurance for it, and his act in doing so was not ratified prior 
to loss, the insurer prior to ratification was eutitled to withdraw from the 
contract, afad did so by glving notice that it elected to treat the policy 
as void from the beginning. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 534-536 ; Dec. 
Dig. § 247.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Actions by JuUus Marqusee against the Insurance Company of 
North America and by KHne Bros. & Co. against the Liverpool & 
London & Globe Insurance Company, Limited. Judgment for défend- 
ant in each case, and plaintiffs bring error. Afifirmed. 

The plaintifC is the assignée of Kline Bros. & Co., a Plorida corporation. 
The défendant is a corporation organized under the laws of the state of Penn- 
sylvania. 

The complalnt avers, among other things, that at the city of Quincy, Fia., 
plaintift's assigner and the défendant entered into a contract of Insurance on 
March 16, 1909, against loss by flre to an amount of $2,500 on the stock and 
merehandlse consistlng of leaf tobacco. The property insured was totally de- 
stroyed by flre on March 19, 1909. It is further averred that the loss and 

*For other cases see same topic & § numbee in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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damage was over $112,000 and that the concurrent Insurance aggregated a Uke 
sum. On April 27, 1909, défendant notlfied Kline Bros. & Co. that It denled 
ail liability on the policy, and that although duly demanded it refused to pay 
Its share of contribution in sald loss aggregating $2,500. 

The défendant denied practically every material allégation of the complaint 
It denied that Thomas M. Mcintosh, who negotiated the contract of Insurance 
on behalf of the plaintifC's assignée, had any authority to make the contract, 

The court below entered judgment in favor of the défendant on a direction 
of a verdict. 

Fried & Czaki, of New York City (Marion Erwin and Frederick 
M. Czaki, both of New York City, of counsel), for plaintiff in error. 

Ivins, Mason, Wolff & Hoquet, of New York City (Théodore A. 
Hammond, of Atlanta, Ga., Robert L. Hoguet and Randolph W. 
Cliilds, both of New York City, of counsel), for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). Tht 
question presented in this case involves the validity of a contract of 
fire insurance. 

A charter having been granted by the state of Florida incorporat- 
ing Kline Bros. & Co., an organization meeting was held on December 
16, 1908, at which by-laws were adopted and the directors were 
chosen. Immediately thereafter the directors met and elected one 
Mcintosh président. On March 8, 1909, the stockholders met, and 
new directors were chosen who subsequently met and elected Morris 
Kline président. The nèwly elected officers demanded the books, 
records, and property of the company, which demand was not corn- 
plied with by the old officers, who insisted that the new officers had 
not been duly elected. While this dispute was pending, Mcintosh, 
who was still acting as président, applied to the defendant's agent for 
insurance, and on the same day the policy in suit was made out and 
delivered. Three days later the warehouse in which the subject of 
the insurance was stored was destroyed by fire. The premium had 
not then been paid, but within a week after the fire Mcintosh tendered 
the premium, which was refused. The défendant has set up several 
grounds of défense, one of which is that Mcintosh had no authority 
to negotiate the insurance. 

[1] It is quite immaterial whether Mcintosh at the time he under- 
took to contract for the insurance was de facto or de jure président. 
So far as bis authority to make the contract is concerned, this case 
is not différent in its material facts from that of Marqusee v. Hart- 
ford Fire Insurance Co., 198 Fed. 475, 119 C. C. A. 251, 42 L. R. 
A. (N. S.) 1025, in which this court decided that Mcintosh was not 
empowered to make a contract of insurance binding on Kline Bros. 
& Co. The law is well settled that the président of a private corpora- 
tion has not, by virtue of his office alone, power to bind the corpora- 
tion by his contracts. His power to do so must be found in the organic 
law of the corporation or in a délégation of authority from it directly 
or through its board of directors formally expr,essed, or implied from 
a habit or custom of doing business. The charter conferred no con- 
tractual power on the président, and the by-laws provided that ail 
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contracts should be made by the board of directors. The contract of 
insurance was never authorized by the directors. And there was no 
évidence that by custom the président had been recognized or hcld 
eut by the corporation or even by the directors as authorized to make 
contracts. It was urged that he had previously entered into contracts 
of insurance, but it did not appear that they had not been authorized 
by the board. 

[2, 3] As Mcintosh had no authority to contract with the défendant 
for insurance upon the property destroyed, we must inquire whether 
the unauthorized contract subsequently became effective by ratifica- 
tion. The burden of proving ratification rests upon the party who 
sets up the contract. Moffitt-West Drug Co. v. Byrd, 92 Fed. 290, 
34 C. C. A. 351; 34 Cyc. 351; The Accamee (C. C.) 12 Fed. 345; 
Mississippi, etc., Steamship Co. v. Swift, 86 Me. 248, 29 Atl. 1063, 
41 Am. St. Rep. 545. And whether the particular facts relied upon 
amount to a ratification of the contract is a question for the court. 
Dickson v. Bamberger, 107 Ala. 293, 18 South. 290. 

The légal existence of the corporation in the case at bar dates frora 
August 31, 1908; that being the time when the letters patent were 
issued by the Governor and Secretary of State of Florida. 

The contract, or alleged contract, of insurance was entered into on 
March 16, 1909. 

The question therefore does not arise whether a corporation not 
in existence at the time the policy was issued can, upon coming into 
existence, ratify a contract so made. It bas been held in many cases 
that it is necessary for a valid ratification that the principal should 
hâve been in existence at the time the unauthorized act was done. 
_ In Whitneyv. Wyman, 101 U. S. 392, 25 L. Ed. 1050, the corpora- 
tion was in existence when the contract was made, although not having 
a right at that time to do business as its articles of association had 
not been filed. Subsequently it ratified the contract and the court 
held it valid. 

[4] It was admitted at the trial in the court below that within a 
week after the fire Mcintosh went to the office of the agent of the 
insurance company and tendered him légal currency in an amount 
equal to the premium due on the poHcy and that the agent refused 
to accept it. If the tender had been made under the authorization of 
the corporation of Kline Bros. & Co., it would bave amounted to a 
ratification of the contract in case Kline Bros. & Co., had the right 
to ratify after the loss. But an officer who makes an unauthorized 
contract has no more right to ratify it than he has to make it. The 
party to ratify the contract is the party who had authority to make it. 
Western National Bank v. Armstrong, 152 U. S. 346, 14 Sup. Ct. 572, 
38 L. Ed. 470; Norton v. Shelby County, 118 U. S. 425, 6 Sup. Ct. 
1121, 30 L. Ed. 178; Marsh v. Fulton County, 10 Wall. 676, 19 L. 
Ed. 1040; Hotchen v. Kent, 8 Mich. 526; Bishop on Contracts, § 848. 
As there is nothing in the record which shows that Mcintosh ever was 
authorized to make the contract, so the record equally f ails to disclose 
that after the contract was made he was ever authorized to ratify it. 
An agent cannot bind his principal by an unauthorized ratification. Fay 
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V. Slaughter, 194 111. 157, 62 N. Ë. 592, 56 L. R. A. 564, 88 Am. St. 
Rep. 148; Britt v. Gordon, 132 lowa, 431, 108 N. W. 319, 11 Ann. 
Cas. 407; Deffenbaugh v. Jackson Paper Mfg. Co., 120 Mich. 242, 79 
N. W. 197; DriscoU v. Modem Brotherhood of America, 71 Neb. 282, 
109 N. W. 158._ 

[5] Ratification proceeds upon the theory that there was no pre- 
vious authority. It follows therefore that, if the original authoriza- 
tion of the contract was required to be in a particular mode, the au- 
thority to ratify must be conferred in like manner. Wherever the 
law requires a particular mode of authorization, there can be no valid 
ratification except in the same manner. Borel v. Rollins, 30 Cal. 408 ; 
McCracken v. San Francisco, 16 Cal. 591 ; Despatch Line of Rackets 
V. Bellamy Mfg. Co., 12 N. H. 205, 37 Am. Dec. 203; Morris v. 
Ewing, 8 N. D. 99, 76 N. W. 1047; 31 Cyc. 1261. The power to 
make "ail contracts or obligations of any kind" was in the board of 
directors acting jointly. And "the directors by the consent of each 
and ail of the members of the board may, in writing to be filed with 
the records and minutes of the company, agrée to and transact any 
business specified in such writing, without the actual holding of a 
meeting for such purpose; but, in ail such «instances, the said writing 
shall be preserved and kept by the secretary of the board." The board 
of directors never authorized, so far as the record discloses, Mcintosh 
to make the tender. Neither did they proceed to authorize him to do 
so under the clause which provided that they might act under condi- 
tions specified without holding a meeting. 

[6] On April 5th, Goldstein & Co., assuming to act as adjusters for 
KHne Bros. & Co., notified the insurance company of the loss. Thïs 
too cannot be accepted as a ratification of the contract by KHne Bros. 
& Co., for there is nothing in the record which shows that Goldstein 
& Co. were ever authorized by Kline Bros. & Co. to do what they did. 

To this letter of Goldstein & Co., the insurance company replied 
that the letter would be forwarded to its manager for the Southern 
States at Atlanta, Ga., "who will look after the adjustment." This 
cannot be regarded as a récognition of the policy for at the time it 
was written the insurance company had no knovvledge of the facts 
which aft'ected its validity. There can be no ratification where there 
is not full knowledge of ail the material facts. Schutz v. Jordan, 141 
U. S. 213, 11 Sup. Ct. 906, 35 L. Ed. 705; Weber v. Bridgman, 113 
N. Y. 600, 21 N. E. 985 ; Foote v. Cotting. 195 Mass. 55. 80 N. E- 
55, 15 L. R. A. (N. S.) 693; Sill v. Rate, 230 111. 39, 82 N. E. 356; 
Goodwin V. East Hartford, 70 Conn. 18, 38 Atl.' 876 ; Daley v. Iselin, 
218 Pa. 515, 67 Atl. 837; Belcher v. Manchester Building, etc., Ass'n, 
74 N. J. Law, 833, 67 Atl. 399. 

[7] Then followed on April 27, 1909, a letter addressed to Kline 
Bros. & Co., written by the manager of the insurance company, notify- 
ing the former: 

"That we hâve just learned after diligent inquiry that the above nmnbered 
policy * * * which you hold was void froui its inclpiency. Said policy is 
not, and never was a contract of this company, and we further notify you that 
this company hereby speclfically dénies any liabillty whatever under said 
policy." 
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This amounted to a final répudiation of the contract by the insur- 
ance company, and prior to that there is nothing in the record which 
can be accepted as proof of a ratification by Kline Bros. & Co., of the 
unauthorized action of Mcintosh in taking out the policy on March 
16, 1909, even if we assume that his action was capable of ratification 
after the loss. 

According to some of the authorities, in order to sustain the action 
on this policy, it would be necessary to show not only that there was 
ratification of the policy by Kline Bros. & Co., but also ratification 
by the insurance company. The theory being that inasmuch as the 
obligations of a contract must be mutual, if when the policy was 
issued Kline Bros. & Co. was not bound, the insurance company was 
not bound. In Mechem on Agency, § 179, that writer says : 

"The principle, however, as bas been seen, may by hls subséquent afSrm- 
ance become bound by the contract, but it Is obvious that, unless the other 
party bas expressly agreed to that effect, it cannot rest with the principal 
alone to bind the other party also to the contract. That can be done only by 
some act on the part of the other party slgnlfying his présent consent to be 
bound." 

Upon this proposition th'e authorities are conflicting, and we do not 
find it necessary at this time to say whether we regard as correct the 
rule stated by this author. It is enough for the purposes of this case 
for us to say that there is no doubt that, until ratification had taken 
place, the insurance company was free to withdraw from the contract 
and that it did so withdraw by the notification given on April 27th, 
which was prior to any valid ratification by Kline Bros. & Co. 

In the second case, the title of which stands at the head of this 
opinion, the essential facts are the same as in the first case considered 
except that the amount of the policy in question is in the latter case 
$4,000. 

The judgment in each of the cases is affirmed, with costs. 



rn re WRIGHT-DANA HARDWARE CO. 

Appeal of CANTWELL. 

(Circuit Court of Appeals, Second Circuit February 17, 1914) 

No. 140. 

1. Sales (§ 454*) — Conditional Sale Distinguisued from Bailmbnt. 

Claimant from time to time consigned paints to the bankrupt under an 
agreement that claimant was to pay the freight and keep the goods in- 
sured. Both claimant and the bankrupt were entitled to sell from the 
stock, but the priées at which sales were made were fixed by claimant; 
the bankrupt accounting to claimant for, paints sold by it, less 10 per 
cent, commission. It was allowed no compensation for palnt sold by 
claimant except 8 per cent., which was intended to compensate for the 
bankrupt's trouble in packing and shipping the goods; the bankrupt be- 
ing only responsible to the claimant for payment for paint sold t« its 

•For other cases see same toplo & § humbeb In Dec. & Am. Digs. 1007 to date. & Rep'r Indexes, 
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customers. Held, that the transaction constituted a bailment and not a 
condltional sale. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §| 1324, 1325, 1333, 
1334; Dec. Dlg. § 454.* 

Wiiat constitutes a contract ot condltional sale, see note to Dunlop v. 
Mercer, 86 C. 0. A. 448.] 

2. Bankbuptcy (§ 140*) — Ownebship of Peoperty — Baii-ment. 

Where paint belonging to claimant was in the hands of a bankrupt un- 
der a contract of bailment, title did not pass to the bankrupt's trustée 
under the rule that he takes only the title which the bankrupt had at 
the time of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. § 140.*] 

3. Bailment (§ 21*) — Possession of Pbopkbty — Recoveby by Bailob. 

Where a creditor of a bailee seizes the bailed property, the bailor may 
recover possession unless by his aets he has estopped himself from as- 
serting title. 

[Ed. Note. — For other cases, see Bailment, Cent. Dig. §§ 91-102; Dec. 
Dig. § 21.»] 

4. Eankeupicy (§ 143*) — Tbtjstee — Title — Statutes. 

Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 
1901, p. 3451]) § 70, providing that the bankrupt's trustée shall be vested 
by opération of law with the title of the bankrupt to "property which, 
prior to the flling of the pétition, he could by any means hâve transfer- 
red, or which might hâve been levied on and sold under judlcial process 
against him," does not include property in the hands of a bankrupt bailee 
or of an agent who never had title, but who may hâve had a right to 
sell the property for the benefit of the bailor or principal. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. § 143.*] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

In the matter of bankruptcy proceedings of the Wright-Dana Hard- 
ware Company. From a decree (205 Fed. 33S) allowing the claim of 
the Warren Paint Company, John A. Cantwell, as trustée, appeals. 
Affirmed. 

On appeal from a final decree of the United States District Court for the 
Northern District of New York allowing a claim of the "Warren Paint Com- 
pany at the sum of $3,529.82 against the Wright-Dana Hardware Company, 
bankrupt. 

The Wright-Dana Hardware Company was adjudicated a bankrupt Febru- 
ary 5, 1912, on a pétition filed by Its creditors January 17, 1912. Among the 
claims flled against the bankrupt's estate was that of the Warren Paint Com- 
pany in the sum of $3,696.42. 

The Wright-Dana Hardware Company had carried on for many years at 
Utica, N. Y., a gênerai hardware business. The Warren Paint Company, was 
a corporation incorporated by and under the laws of the state of Ohio. The 
paint Company claimed that it kept a stock of paint with the hardware Com- 
pany; the said paint belng consigned to the latter company, which had the 
right to sell portions of the stock to its own customers as needed, the hard- 
ware Company receiving a commission on its sales and becoming responsible 
to the paint company for the payment by the persons to whom the paint was 
sold. The paint company also had the right to sell from the stock of paint 
kept in the warehouse of the hardware company. The hardware company 
was to pay at the end of .the year for the goods it had sold durlng the year. 

On February 5, 1912, the day of the adjudication of bankruptcy, a salesman 
of the Warren Paint Company called at the store of the Wright-Dana Com- 

*For otber c&ses see same topic & § numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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pany and was permltted to take away some of the stock of paint of the value 
of $1,766.80, whlch was shipped by him to tbe Warren Paint Company. This 
was done with the knowledge and approval of the attorneys for the banUrupt 
No question is made but that the WaiTen Paint Company had full knowledge 
of the flnancial condition of the hardware company at that time. 

The trustée claims that the retnrn of a portion of the paint on February 5th 
constituted a préférence, and that the clalm made against the bankrupt by 
the Warren Paint Company should bave been disallowed unless a sum equal 
to the value of the paint thus turned back to the company was paid over to 
him. 

Martin & Jones, of Utica, N. Y. (Richard R. Martin, of Utica, 
N. Y., of counsel), for appellant. 

Charles B. Mason, of Ùtica, N. Y. (James F. Hubbell, of Utica, 
N. Y., of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question which is involved in this case dépends upon whether the paint 
which the Warren Paint Company shipped to the Wright-Dana Hard- 
ware Company became the property of the latter or continued to be 
the property of the former. If it remained the property of the paint 
company, as the court below held it did, then that company had a right 
to the possession of its property and no préférence was obtained over 
other -creditors. But, if the title was vested in the hardware com- 
pany, it is évident that the paint company obtained a préférence under 
the Bankuptcy Act when it was allowed to take into its possession a 
portion of the stock on the day the hardware company was adjudi- 
cated a bankrupt, and that its claim should hâve been disallowed until 
its préférence was surrendered. 

[1] An examination of the record convinces us that the title to the 
paint which the paint company shipped to the hardware company was 
not vested in the bankrupt, but remained in the paint company. It 
appears that, under the agreement between the two companies, the 
pamt company, from time to time consigned a stock of its paints to the 
hardware company ; the former company paying the f reight on goods 
so shipped. The paints, while in the possession of the hardware com- 
pany, were kept insured by the paint company, down to the time of 
the bankruptcy. Both the paint company and the hardware company 
had the right to sell from the stock of paint thus carried, but the price 
at wdiich sales could be made was fixed by the paint company. If 
priées rose during the year, the price at which the paint could be sold 
out of the consigned stock was advanced by the paint company. If 
priées declined, then the paint company reduced the price at which the 
hardware company could sell. When the hardware company took in- 
ventories of its own assets, it never included the stock of consigned 
paint. The hardware company at the close of a year (for the arrange- 
ment between the companies extended over a séries of years) ascer- 
tained from the inventory of the year before the amount of paint it 
then had on hand. To this it would add the amount of paint shipped 
to it by the paint company during the year. It would then deduct 
the amount of paint sold during the year out of the stock to its eus- 
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tomers by the paint company as well as the amount shown to be still 
on hand by the inventory then taken. The différence disclosed what 
goods the hardware company had sold during the year, and for thèse 
goods the paint company was paid, less the 10 per cent, commission 
which it was allowed on its sales. For goods sold out of the stock 
by the paint company, the hardware company never received any com- 
pensation except a commission of 8 per cent, which was intended to 
compensate the hardware company for its trouble in packing the goods 
and shipping them to the persons who had purchased direct from the 
paint company. As to the sales, made by the hardware company, that 
company was itself responsible to the paint company for the payment 
by its own customers. The hardware company never paid for any 
stock of paint it received but only on sales made out of such stock. 
On June 26, 1911, the paint company wrote the hardware company: 

"We regard ail of the shipments that hâve been made to you and ail the 
goods that you retaln as being on consignment." 

And there is nothing in the record to show that the hardware com- 
pany at any time understood the matter in a différent manner, but 
much to show that that company understood it in the same way. The 
facts as disclosed in the record are consistent only with the theory 
that the title to the paint consigned to the hardware company was re- 
tained by the paint company, and that both companies so understood 
the matter and at ail times acted in conformity to that understanding. 
The paint consigned from time to time was not sold to the hardware 
company. Indeed, that company refused to buy and never agreed to 
pay for any part of it except such as it sold, and there is no évidence 
to justify the theory of a conditional sale. The transaction was a bail- 
ment; the bailee being given the privilège of selling to its own cus- 
tomers any part of the stock of paint intrusted to it. But the fact 
that the hardware company had this privilège did not couvert what 
otherwise would hâve been a contract of bailment into a contract of 
sale except as to such portions of the stock as the company actually 
sold to its customers. See Walter A. Wood Mowing & Reaping 
Mach. Co. V. Vanstory, 171 Fed. 375, 96 C. C. A. 331. 

The claim of the trustée seems to be that as thèse goods were in 
the warehouse of the bankrupt at the time of the bankruptcy, and 
as the bankrupt had the right to make sales from this stock of mer- 
chandise, no provision that the title was to remain in the manufacturer, 
the Warren Paint Company, could be effectuai as against the creditors 
of the hardware company. That would undoubtedly be true if the 
transaction had been an absolute or even a conditional sale. In re 
Howland (D. C.) 109 Fed. 869; In re Garcewich, 115 Fed. 87, 53 C. 
C. A. 510. But in the case at bar, as we hâve pointed out, the mer- 
chandise was not sold either absolutely or conditionally to the hard- 
ware company. 

[2] As the transaction was simply a bailment, the title continued in 
the bailor, and inasmuch as the bailee, the bankrupt, never had the 
title, it is difficult to see how its trustée could get it. The title which 
the trustée takes is the title which the bankrupt had. It is true that 
in some respects a trustee's rights are greater than those of his bank- 
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rupt. Thus he may set aside fraudulent transfers or liens which the 
bankrupt himself could net do. But the trustée does net assert any 
fraud in this case. On the contrary, his counsel admitted in his 
argument that there had been no fraudulent transfer. There can be 
no doubt that a trustée in bankruptcy is not entitled to goods in the 
possession of the bankrupt which hâve been left siraply for repairs, 
storage, or upon other bailments. Remington on Bankruptcy, vol. 1, 
§ 1887. "The gênerai rule is that the trustée succeeds to the bank- 
rupt's title and stands in his shoes and takes the property, .in cases 
unaffected by any fraud of the bankrupt toward creditors, in the same 
plight and condition in which the bankrupt held it and subject to ail 
equities and rights imposed upon it in the hands of the bankrupt." 
Remington on Bankruptcy, vol. 1, § 1144. 

[3] It has been held that, where a creditor of a bailee seizes the 
bailed property, the bailor may recover possession unless the bailor has 
by his acts estopped himself from asserting his title to the property. 
Hardy v. Hunt, 11 Cal. 343, 70 Am. Dec. 787; Small v. Hutchins, 19 
Me. 255 ; Bellows v. Denison, 9 N. H. 293 ; Kings v. Humphreys, 10 
Pa. 217; Caldwell v. Cowan, 9 Yerg. <Tenn.) 262; Hart v. Hyde, 5 
Vt. 328; 5 Cyc. 208. 

[4] It is true that the Bankruptcy Act, § 70, provides that the trus- 
tée shall be vested by opération of law with the title of the bankrupt 
to "property which prior to the filing of the pétition he could by any 
means hâve transferred, or which might hâve been levied upon and 
sold under judicial process against him." We do not, however, under- 
stand that this clause includes, or was intended to include, property in 
the hands of a bankrupt bailee or of a bankrupt agent who never had 
the title but who may hâve had a right to sell the property for the 
benefit of his bailor or principal. It is impossible to give the act any 
such construction. The bailor cannot thus be divested of his title. 
. The decree is affirmed, with costs. 



FARNSWORTH v. UNION TRUST & DEPOSIT CO. 

In re R. M. SMITH & CO. 

(Circuit Court of Appeals, Pourth Circuit February 17, 1914.) 

No. 1211. 

Stipulations (§ 14*) — Opération and Betect. 

Where, in a bankruptcy proceeding, the parties stlpulated that the re- 
ceiver of a corporation was cîuly authorlzed to prove a clalm for unpald 
Btock subscriptlons by the bankrupts, the recelver's failure to Institute 
certain proceedings or obtain certain orders or decrees necessary to en- 
tltle him to maintaln the clalm was Immaterial ; the vital question being 
whether the bankrupts were llable, as the purpose of the agreement was 
to save tlme, trouble, and expense over other less material matters, and it 
would be construed accordingly. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dig. §§ 24-37 ; Dec. 
Dig. § 14.*] 



*For other cases see same topic & § numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Partneesiiip (§ 162*) — Partneeship Debts — Stock Subsceiptions. 

Aiiything due on stock subscrlptions made in the individual names of 
partners for the partnership account was a partnership debt. 

LKd. Note. — For other cases, see Partnership, Cent. Dig. §§ 296-299; 
Dec. Dig. i 162.»] 

3. Bankeuptcy (§ 340*) — Claims — Stock Subsceiptions — Patment— Evi- 

dence. 

On the hearing on a claim in bankruptcy on unpaid stock subscrlptions 
by the bankrupts, évidence held insuflacient to support a flnding that a 
certain lease was taken by the corporation on the subscrlptions at an 
agreed valuatlon. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

4. COEPOEATIONS (§ 88*) STOCK SUBSCEIPTIONS PaTMENT IN PEOPEBTT. 

To accept property In payment for stock at an agreed valuation requlred 
corporate action, and an understandlng between the principal stockhold- 
ers Vifithout any corporate action was insufficient 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 337-364, 
425-428; Dec. Dig. § 88.*] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg, in Bankruptcy ; Alston 
G. Dayton, Judge. 

In the matter of R. M. Smith & Co., bankrupts. From an order, in 
proceedings against the Union Trust & Deposit Company confirming 
the réduction by the référée of the claim of John W. Farnsworth, 
spécial receiver of the Smith-Chapman Lumber Company, he appeals. 
Reversed and remanded. 

Linn, Brannon & Lively, of Glenville, W. Va., and Steptoe, Rixey 
& Johnson, of Clarksburg, W. Va., for appellant. 

Van Winkle & Ambler, of Parkersburg, W. Va., for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 

Judge. 

ROSE, District Judge. R. M. and J. H: P. Smith were copart- 
ners. They traded as R. M. Smith & Co. They will be called the 
"bankrupts." In the names of its individual members the copartner- 
ship subscribed for 445 shares of the par value of $100 each of the 
capital stock of the Smith-Chapman Lumber Company. This corpo- 
ration will be referred to as the "company." It had a short life. It 
became insolvent less than two years after it was formally organized 
and a trifle over two years after its certificate of incorporation was 
issued. A state court of compétent jurisdiction appointed a receiver 
for it. He will be called the "receiver." In the bankruptcy proceed- 
ings he filed a claim against the partnership estate for $22,500, which 
he said was the unpaid balance due on the stock subscrlptions. The 
référée reduced his claim to $3,423.75. The order was confirmed by 
the District Court. The receiver took this appeal. 

[1] The trustée says the receiver is not entitled to maintain his 
claim because certain proceedings had not been previously instituted or 
certain orders or decrees obtained. During the pendency of the case 

*For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
211 F.— 58 
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èelow, the parties stipulated that the receiver was "duly authorized to 
prove his claim for unpaid stock subscriptions in this bankruptcy pro- 
ceeding, and to prosecute the same." The vital question was whether 
the bankrupts were liable under any circumstances for the sum al- 
leged to be due by them on their stock subscriptions, The purpose of 
the agreement was to save time, trouble, and expense over other less 
material matters. It must be construed accordingly. 

[2] The évidence clearly shows that the subscriptions were made 
for the partnership account, although in the individual names of the 
partners. If anything is legally due upon them, it constitutes a part- 
nership debt. 

The référée and the court below found that the bankrupts had on 
their subscriptions paid in cash, in supplies, and by taking up a note 
of the Company for $5,000, in ail $27,576.25. We see no reason to 
differ. This leaves but one question in the case, 

[3] The trustée says that a certain lease frorti one McGraw was 
taken by the company on account of the subscriptions of the bank- 
rupts and others at a valuation of $30,000, If this be true, the receiv- 
er was awarded below ail, and more than ail, coming to him. If it 
be not true, he has a provable daim for the différence between $44,- 
500, and $27,576.25, or $16,923.75. 

On June 20, 1907, the bankrupts agreed with one Chapman to form 
the company, The bankrupts were to put in property and money to 
the amount of $31,000, Chapman to the amount of $15,500, The last 
named was to get one-third of the stock, the bankrupts the other 
two-thirds. On the next day they executed the certificate of incorpo- 
ration of the company by which its capital was fixed at $75,000. In 
August of that year the company actually began business. It was 
not until November 4, 1907, that the formai meeting for organiza- 
tion was held. At that time the bankrupts subscribed for 445 shares, 
■other nominees of theirs for 55 shares, Chapman for 250. The agree- 
ment of June 20th was laid before the stockholders' meeting and by 
resolution was approved and ratified ; that is to say, the company voted 
that for $31,000 the bankrupts should get two-thirds of its stock and 
that Chapman, for $15,500, should hâve the remaining third. 

The référée found that it was the original intention to incorporate 
the company for $46,500, and that it was the subséquent acquirement 
of the McGraw lease which led to an increase of the capitalization to 
$75,000. The only évidence in support of this finding is the statement 
of Chapman when examined as a witness. He said the agreement 
contemplated his putting up $15,500, the bankrupts $31,000. It was 
"enlarged by the contract with McGraw for the mill and property, 
and we placed a nominal value of $30,000 upon it." He, however, ex- 
pressly testified that when the written agreement was made the Mc- 
Graw lease was not considered. It had not then been procured. The 
référée in reaching the conclusion he did obviously lost sight of the 
chronology. The agreement to form the company was dated June 
20th. The incorporators signed the certificate of incorporation on the 
next day. There is no hint that the McGraw lease was gotten over- 
night. The agreement and the certificate were parts of one transac- 
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tion They were practically contemporaneous. The capitalization 
named in the certificate had no relation to the lease and was not fixed 
in contemplation of it, nor is there the slightest suggestion in the 
proceedings of the meeting at which the company was organized and 
the stock formally subscribed that any one supposed that the lease and 
the stock subscription had any connection with each other. The sub- 
scription was made, the agreement of June 20th was read and spread 
at length on the minutes, and was formally ratified. At the close of 
the minutes there is this entry: 

"It was reported to thls meeting that certain of the stockholâers of this 
Company had eutered into a certain contract for the purchase of certain prop- 
erty, ineluding mill property at Palmer, certain land and contracted certain 
Icases, etc., in relation to the business of thls company with one John T. Me- 
Graw, which said contract Is ratifled and approved by this meeting." 

This statement implies that the lease was negotiated for the corpo- 
ration. There is not a word to indicate anything else or other. No. 
copy of the lease is found in the record. Chapman, however, ex- 
pressly testifies that it was made directly to the company. The com- 
pany, it will be remembered, had actually begun business three months 
before the meeting for organization was held. Both the bankrupts 
were examined as witnesses. Neither of them said anything as to the 
lease being valued at $30,000, or at any other sum. Mr. R. M. Smith 
testified that he knew of no agreements between the incorporators, 
save those spread on the minutes of the meeting. In our view the 
évidence does not show that any ag'reement was ever made that the 
lease should be taken as worth $30,000, or any other sum. Chap- 
man's testimony to the contrary is not reconcilable with the order 
of events and with what he and others prove to hâve been actually 
donc. The conclusion at which the référée arrived, that the bank- 
rupts owed $3,423.75, is itself inconsistent with his finding that the 
lease was taken in payment of stock subscriptions at the sum of $30,- 
000. If it had been, two-thirds of it would hâve been paid in on ac- 
count of the bankrupts. With the $27,576.25 which they had other- 
wise paid, the company would hâve received from them a total of 
$47,526.25, which would hâve exceeded by upwards of $3,000, the 
full amount of the stock subscriptions made in their names. It is 
true that additional stock to the par value of $5,500 was issued to 
their nominees and was not paid for by anyone other than themselves, 
if by them. Even so, the total amount of their subscription did not 
exceed $50,000 and their payments, if the referee's theory be right, 
footed up, as has already been stated, $47,576.25, so that their lia- 
bility would not exceed $2,423.75, which is $1,000 less than the réf- 
érée found it to be. 

[4] Even, however, if there had been some more or less vague un- 
derstanding between Chapman and the bankrupts that the lease should 
be taken in full payment of any balance due on their subscriptions, 
such understanding would not be sufficient. To accept such property 
in payment for stock at such a valuation required corporate action. 
There was none. 

The trustée says that it is immaterial that the issue of stock for 
property was not authorized by formai resolution entered in the min- 
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utes. He relies on Cook on Corporations, § 21, and the cases there 
cited. In thèse cases, however, it was satisfactorily shown that cor- 
porate action had been actually taken, and it was by mère inadvertence 
that the resolutions adopted by the corporation had not been entered 
upon the minutes. Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 
35 L. Ed. 227; Whitlock v. Alexander, 160 N. C. 465, 76 S. E. 538. 
In both thèse cases the necessity of corporate action in some form was 
distinctly recognized. It is not necessary to follow counsel for the 
trustée in their discussion of Richardson v. Graham, 45 W. Va. 134, 
30 S. E. 92, or Bank v. Belington Co., 51 W. Va. 60, 41 S. E. 390. 
According to their contention, those cases décide that a West Virginia 
corporation may take property in payment of stock subscriptions ; 
that it may take such property at any value to which it may agrée; 
and that in the absence of a showing of actual fraud such valuation, 
however excessive, is conclusive. Before the doctrines laid down in 
those cases become applicable, the corporation must agrée to take the 
property at the valuation. The évidence hère does not show that the 
corporation ever made any such agreement, formally or informally. 
Individuals as such cannot value property at any sum they see fit and 
require the rest of the world to accept that valuation as conclusive. 
Sûch povver, if conferred upon them by the Législature, is conferred 
in their corporate capacity. It is an extraordinary grant and should 
be construed strictly, at least to the extent of insisting upon a sub- 
stantial compliance with the législative requirements. However that 
may be, for the reasons already stated, the order below must be re- 
versed and the case remanded, with directions to allow the appellant's 
claim for $16,923.75. 
Reversed, 



CLARK et al. v. UNITED STATES. 

(Circuit Court of Appeals, Elglith Circuit March 2, 1914.) 

No. 4051. 

1. CoMirERCE (§ 33*)— Régulation — Powbb of Congress — Obscène Peinted 

Matebial. 

Congress had power to enact Pénal Code (Act March 4, 1909, c. 321, 35 
Stat. 1138 [U. S. Comp. St. Supp. 1911, p. 1664]) § 245, making it an of- 
fense for any person to knowingly deposit with any express coiupauy 
or common carrier, for the carriage from one state to another, any ob- 
scène, lewd, or lascivious or fllthy book, pamphlet, picture, paper, letter, 
writlng, prlnt, or other matter of indécent character. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 26, 81; Dec. 
Dlg. § 33.*] 

2. Constitutional Law (§ 90*) — Civil Rights — Fbeedom of Pbess. 

Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1138 [U. S. Comp. St. 
Supp. 1911, p. 1664]) § 245, prohibiting the transportation by express 
from one state to another of any obscène, lewd, or lascivious book, etc., 
was not unconstitutional as an improper abridgment of the freedom of 
the press. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. $ 172; 
Dec. Dig. § 90.*] 

*For other cases see same topic & § ndmbeb in Dec. & Am. Digs. 19Q7 to date, & Rep'r Indexes 
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8. INDICTMENT AND INFORMATION (| 125*) DUPLICITY. 

Where an indictment chargea défendants with vlolating Pénal Code 
(Act March 4, 1909, c. 321, 35 Stat. 1138 [U.' S. Comp. St. Supp. 1911, p. 
1664]) § 245, prohibiting the deposit with an express Company for trans- 
portation in Interstate commerce of any obscène, lewd, or lascivious or 
any filthy book, etc., it was not duplicitous because Itr chargea the deposit 
of several copies of the alleged obscène, lewd, or lascivious book in an 
express office to be transported In Interstate commerce to différent people. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 334-400 ; Dec. Dig. § 125.*] 

4. Cbiminal Law (§ 396*) — Evidence — Obscène Book. 

Where défendants were charged wiui depositing an obscène and filthy 
book with an express company for transportation in interstate commerce, 
in violation of Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1138 [U. 
S. Comp. St. Supp. 1911, p. 1664]) § 245, the charge not being liœited to 
partieular passages or parts of the book, défendants were entitled to 
bave the whole book introduced in évidence and considered by the jury 
under proper instructions from the court. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 861, 862 ; 
Dec. Dig. § 396.*] 

In Error to the District Court of the United States for the District 
of North Dakota; Charles A. Willard, Judge. 

Sam H. Clark and C. H. Crockard were convicted of knowingly 
depositing with an express company an obscène, lewd, lascivious, or 
filthy book, and they bring error. Reversed and remanded. 

George A. Bangs and Tracy R. Bangs, both of Grand Forks, N. D., 
(D. h. Nash and George R. Robbins, of Grand Forks, N. D., on 
the brief), for plaintiffs in error. 

Edward Engerud, U. S. Atty., of Fargo, N. D. (M. A. Hildreth, 
Asst. U. S. Atty., of Fargo, N. D., on the brief), for the United States. 

Before SANBORN and CARLAND, Circuit Judges, and RINER, 
District Judge. 

CARLAND, Circuit Judge. Clark and Crockard were indicted, 
tried, convicted, and sentenced in the District Court for the District 
of North Dakota on counts 2 and 25 of an indictment which charged 
them with violating section 245 of the Pénal Code. That section, so 
far as material, was as follows: 

"Whoever shall bring or cause to be brought Into the United States or any 
place subject to the jurisdiction thereof, from any foreign country, or shall 
therein knowingly deposit or cause to be deposited with any express com- 
pany or other common carrier, for earriage from one state * » ♦ to any 
other state, * * * any obscène, lewd, or lascivious, or any fllthy, book, 
pamphlet, pieture, paper, letter, writing, print, or other matter of indécent 
character, * * * shall be fined not more than five thousand dollars, or 
imprisoned not more than five years, or both." 

Count 2 charged that Clark and Crockard on March 6, 1912, in the 
county of Burleigh, state and district of North Dakota — 
"did willfuUy and knowingly unlawfuUy deposit and cause to be deposited 
with Northern Express Company (said express company belng then and there 
a corporation engaged in the business of a common carrier), for earriage and 
transportation by said Northern Express Company from the city of Bismarck 
in the state of North Dakota to and into the several places and states here- 

•For other cases see same topie & § numbee in Dec. & Am. DIgs. 1907 to date. & Rep'r ladexç» 
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inafter set forth, numerous copies of a certain lewd, obscène, lascivlous, In- 
décent, and fllthy book, being a book or magazine commonly known and de- 
scrlbed as 'Jim Jam Jeins by Jim Jam Junior,' for the month of March, 1912, 
said books so deposlted for transportation being copies of the March, 1012, 
number, issue, or édition of a periodical, magazine, or publication which was 
in the year 1912 published by said défendants in the said city of Bismarck 
in monthly issues or éditions and bearing the title and commonly known as 
'Jim Jam Jems by Jim Jam Junior,' and which said books so deposlted for 
transportation contained printed on the pages thereof, as défendants then and 
there vvell knew, a certain writing, essay, or article entitled 'Three Weeks in 
the Magic City,' and certain other articles and writings, ail of which articles 
and writings were and are so obscène, lewd, lascivious, fllthy, and indécent 
that they would be offensive to the court and improper to be hère reproduced 
and spread upon the records of this court ; that said books, when so deposlted, 
were packed In several packages, each of which packages contained one or 
more of said books, and each of said several packages, respectively, were by 
said défendants then and there directed, conslgned, and intended for trans- 
portation by said express Company by and in Interstate commerce to the 
respective places outside the state of North Dakota for delivery to the re- 
spective consignées, as follows, namely: To J. J. Casey, at Billings, in the 
State of Montana ; to Monogram Cigar Company, at Aberdeen, in the state of 
South Dakota ; to H. C. Compton, at Mlnneapolis, in the state of Minnesota ; 
to Miss Loftus, at St. Paul, in the state of Minnesota ; to Helen Faust, at 
Denver, in the state of Colorado; to L. Newman, at Great Falls, in the state 
of Montana." 

Count 25, in language similar to that in count 2, charged that the 
same défendants on September 9, 1912, at the same place, deposited 
for transportation in interstate commerce a book called the "Semi- 
Annual Number of the Jim Jam Jems," addressed to one M. E. Krelle, 
Chicago, m. 

[1] By demurrer and otherwise counsel for défendants challenged 
the power of Congress to enact the law alleged to hâve been violated, 
and an interesting argument has been presented to us in support of 
this proposition. We do not, however, regard the question as an open 
one, in view of the décisions of the Suprême Court in Lottery Cases, 
188 U. S. 321, 23 Sup. Ct. 321, 47 L. Ed. 492; Hoke v. United States, 
227 U. S. 308, 33 Sup. Ct. 281, 57 L. Ed. 523, 43 L. R. A. (N. S.) 906, 
Ann. Cas. 1913E, 905 ; Reid v. Colorado, 187 U. S. 137, 23 Sup. Ct. 
92, 47 L. Ed. 108; The Daniel Bail, 10 Wall, 557, 19 L. Ed. 999; Coe 
V. Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. Ed. 715. 

[2] It is also claimed that the law is an abridgment of the freedom 
of the press. We think that the freedom of the press has enough to 
answer for without making it a protecting shield for the commission 
of crime. Davis v. Beason, 133 U. S. 333, 10 Sup. Ct. 299, 33 h. Ed. 
637 ; Knowles v. United States, 170 Fed. 409, 95 C. C. A. 579. 

[3] It was objected by demurrer that count 2 was bad for duplicity. 
This contention is based upon the fact that the alleged obscène matter 
was addressed to différent parties, and that more than one copy of the 
book was deposited. The offense charged is the depositing of copies 
of an obscène, lewd, or lascivious book in the express ofhce, to be 
transported in interstate commerce. The fact that thèse copies were 
addressed to différent persons or that more than one copy was de- 
posited would not render the count bad for duplicity. In Dunlop v. 
United States, 165 U. S. 486, 17 Sup. Ct. 375, 41 L. Ed. 799, it was 
alleged that the défendant at a certain time and place deposited and 
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caused to be deposited "a large number of copies, to wit, 100 copies, 
of a certain paper, print, and publication entitled 'The Chicago Dis- 
patch,' one of which said copies was then and there directed to 'Mr. 
Montgomery,' at Chicago af oresaid ; another to 'R. M. Williams, Box 
801,' at St. Louis, Mo., and the rest to divers persons, respectively, to 
the said grand jurors unknown." Although this case was contested 
vigorously, no point seems to hâve been made that the counts upon 
Vifhich Dunlop was tried and convicted charged more than one offense. 
It is undoubtedly true that in the Dunlop Case the deposit of a single 
copy of the paper and in this case a single copy of the book could 
hâve been charged as an offense, but, where the copies are ail depos- 
ited at the same time and place, the pleader may properly charge the 
depositing as a single offense. 1 Bishop, Cr. Proc. § 436 et seq.; 
U. S. v. Nunnemacher, Fed. Cas. No. 15,903 ; U. S. v. Patty (D. C.) 
2 Fed. 664; U. S. v. Ferre (D. C.) 18 Fed. 901 ; U. S. v. Scott (C. C.) 
74 Fed. 213. 

[4] At the trial, in order to support the charge in count 2, counsel 
for the prosecution ofifered in évidence the title page or front cover 
of the book or magazine referred to therein. Counsel for défendants 
objected to the oflfer for the reason that the whole book or magazine 
was not ofïered; the objection was overruled and exception allowed. 
Counsel for the prosecution then offered the fly leaf of the same book 
or magazine. This fîy leaf contained the f ollowing : "Jim Jam Jems 
by Jim Jam Junior," and "Jim Jam Jems, will not be sent by mail. 
When ordering single copies include express charges in remittance, 
address Jim Jam Jems, Bismarck, N. D." To this ofifer there was the 
same objection, ruling, and exception. Counsel for the prosecution 
then ofïered from page 31 of the same book or magazine the f ollowing 
language : 

"Henry George once said, 'I am for men.' So is Jim Jam Jems, but we un- 
derstand that women and preachers sometimes read it" 

To this ofïer there was the same objection, ruling, and exception. 
Counsel for the prosecution then ofïered a part of the article entitled 
"Three Weeks in the Magic City," and referred to in count 2 as being 
so obscène, lewd, lascivious, filthy, and indécent as to be offensive to 
the court and improper to be spread upon its records. To this ofifer 
there was the same objection, with the addition that the whole of the 
article, which count 2 alleged made the book or magazine obscène, was 
not offered. The objection was overruled and exception taken. When 
the case was with the défendants, their counsel offered in évidence 
the whole book or magazine referred to in count 2. The offer was 
denied, and exception allowed. Counsel for défendants then offered 
ail of the article entitled "Three Weeks in the Magic City," which of- 
fer was denied, and exception taken. 

To support the charge in count 25, counsel for the prosecution of- 
fered in évidence the front cover of the book referred to therein. 
The cover contained this language : 

"Jim Jam Jems by Jim Jam Junior, Semi-Annual Number, Six Montbs Old 
and sucb a Healthy Chap; A VoUey of Truth." 
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Counsel for défendants objected to the offer for the reason that 
the whole bock was not offered, objection overruled, and exception 
allowed. Counsel for prosecution tlien offered articles from the book, 
described in count 25, entitled "The Common Law," "Evelyn and the 
Serpent," "The iBlond Hair," and "June Brides." There was the 
same objection, ruling, and exception. Counsel for the prosecution 
then offered a part of the article entitled "Affinities and Platonics," 
and a part of an article entitled "Three Weeks in the Magic City." 
There was the same objection, ruling, and exception. When the case 
was with the défendants, their counsel offered in évidence the whole 
book and ail of the articles, a portion of which had been offered in 
support of count 25. The offer was denied, and exception allowed. 
At the close of ail the évidence, counsel for the défense moved the 
court to direct a verdict of acquittai for the reason, among others, 
that the book, which the défendants were charged with depositing for 
transportation in interstate commerce, had not been introduced in évi- 
dence. The motion was denied and exception allowed. We bave re- 
cited ail the évidence which was introduced at the trial under counts 
2 and 25, with référence to the character of the book or magazine re- 
ferred to in said counts. The only évidence the jury considered or 
were allowed to consider, with référence to the character of the book, 
were certified copies of the portions thereof, which counsel for the 
prosecution had introduced in évidence as being obscène, lewd, lasciv- 
ious, or filthy. The book itself was not introduced in évidence for the 
considération of either court or jury. Did the court err in excluding 
the book and the articles, a portion only of which were offered in évi- 
dence by the prosecution ? We suppose that the book and the articles, 
before mentioned, were excluded on the theory that the portions of 
the book or article excluded had no relevancy whatever in the mind 
of the court to the question as to whether those portions introduced in 
évidence were obscène or not. The question then présents itself as 
to whether, when an indictment charges that a certain book is obscène, 
the passages, which the prosecutor claims to be obscène, may be in- 
troduced in évidence and submitted to the jury, and the remaining 
portion of the book excluded. Does not the charge in the indictment 
that the book is obscène necessarily make the book material and rele- 
vant évidence upon the question as to whether it is obscène or not? 
When a prosecutor charges in an indictment that a certain book is ob- 
scène, is he not estopped from claiming that the book itself may not 
be introduced in évidence? No case bas been cited, nor hâve we been 
able to find one, where the book alleged to be obscène was not ad- 
mitted. 

The case of United States v. Bennett, Fed. Cas. No. 14,571, 16 
Blatchf. 338, is cited in support of the ruling of the trial court in ex- 
cluding the alleged obscène book. We do not think the case cited sup- 
ports the contention of counsel for the government. In the Bennett 
Case the book that was offered and received in évidence consisted of 
24 printed pages of white paper and four pages of colored paper. The 
whole book was in évidence. When counsel for Bennett was sum- 
ming up his client's case to the jury in the trial court, he proposed to 
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read the whole book. The trial judge said that he would not permit 
the whole book to be read, but in so ruling also said to counsel : 

"If there is any particular sentence necessary to make the sensé and mean- 
ing of a passage clear, I intend to allow you to read that." 

When the case came before the Circuit Court, held by Blatchford, 
Circuit Judge, and Bennedict and Choate, District Judges, the record 
showed that each one of the jurymen who tried Benneft had a copy 
of the book in his hand and took the same with him. The Circuit 
Court, in deciding that no error was committed by the trial court in 
preventing counsel from reading ail of the book introduced in évi- 
dence, said : 

"The case elsewhere states that the court allowed the counsel for the de- 
fendant to read and comment on the contexts of the passages marked by the 
prosecution, so far as to show the meaning of the language of the marked 

passages." 

The only inf erence that can be gathered from the record as brought 
to the Circuit Court was that to permit counsel to read the whole book 
was an unnecessary consumption of time, as each juror had the book 
in his hand. 

The next case cited in support of the ruling of the court below is 
Burton v. United States, 142 Fed. 57, 73 C. C. A. 243, a case decided 
by this court. The f oUowing is quoted from the opinion in that case : 

"Of course the character of the book was not to be Judged by any brlef 
extracts therefrom, the proper understandlng of which depended upon their 
being taken in connection with the context ; nor was it necessary to consider 
more of the context than was essential to a proper understandlng of what was 
clalmed to be obscène." 

But this court also said immediately following the above language : 

"The portions deemed to be of that character (obscène) were read to the 
jury by the prosecution, and other portions deemed essential to a proper un- 
derstandlng of what was read by the prosecution were read to the jury by the 
défendants ; thus much of the book was practically and properly elimlnated 
from considération." 

It was ruled in this case that it was not error for the trial court to 
refuse to charge the jury that the character of the book should not 
be judged by any extract or extracts therefrom, but upon an inspec- 
tion of the whole book and with référence to ail its contents, for the 
reason that as counsel for both sides by their mode of conducting the 
case had eliminated a large part of a book consisting of 300 pages 
from considération, it would be confusing to the jury to tell them that 
they must consider the whole book. Of course the whole book was in 
évidence. We see nothing in Burt-on v. United States that conflicts 
with the language of Judge Thayer in charging the jury in United 
States V. Clark (D. C.) 38 Fed. 736. In the Clark Case the jury re- 
turned into court and asked the following question: 

"If the jury find any portion of the book, pamphlet, or circular obscène, 
lewd, etc., would such flnding be sufficient grounds for them to condenm the 
whole' book, pamphlet, or circular î" 
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Judge Thayer answered this question as follows: 

"If the effect of the pamphlet and papers as a whole would be to déprave 
and corrupt the minds of those into whose hands they ml-ght come, whose 
minds are open to such Influences, or to excite lustful or sensual desires, then 
the pamphlets and circulars should be found to be obscène and lewd, whether 
such efCect on the minds of the readers is produced by single passages or por- 
tions of the pamphlet or circulars or by many passages or portions." 

In our opinion the above language states the true rule of law. After 
the défendants had been placed in jeopardy, the power to convict them 
of the crime charged in the indictment existed nowhere except in the 
jury. This power was not merely advisory but was absolute and un- 
divided. So far as the record shows, the jury never saw the book that 
was alleged to be obscène. Certain passages therefrom were submit- 
ted to the jury, and, finding thèse passages obscène, they returned a 
verdict finding the défendants guilty of depositing an obscène book. 
It is true that the jury may in a particular case find a book obscène 
from the considération of certain passages, but it is placing a défend- 
ant at a great disadvantage to hâve the jury compelled to consider 
only such passages as the prosecutor deems obscène. It bars counsel 
from any argument or legitimate comment of whether the book is ob- 
scène or not. We think that the conclusion is irrésistible that a de- 
fendant charged with depositing an obscène book, as in the case at 
bar, is entitled to hâve the book, which it is claimed by the prosecutor 
to be obscène, introduced in évidence to be considered by the jury un- 
der proper instructions from the court. It is claimed, however, that 
the court has the power to say what portions of the book may be ex- 
cluded, as not having any relevancy or materiality upon the question 
as to whether the book is obscène or not. Conceding this power, we 
décide that whatever is charged to be obscène in the indictment of ne- 
cessity and by virtue of the charge becomes material and relevant évi- 
dence to be admitted for the considération of court and jury, and that, 
in the exercise of the power to rule upon.the admissibility of évidence, 
the court erred in excluding the book alleged to be obscène in the 
case at bar. Numerous other errors are assigned, but, as. a new trial 
must be granted, some of them cannot and others may not occur again. 

Judgment reversed, and case remanded, with instructions to grant 
a new trial. 



McSWEENBY PACKING CO. et al. v. BESHLIN. 

(Circuit Court of Ap'peals, Fifth Circuit. March 10, 1914.) 

No. 2599. 

1. EsTOPPEL (§ 68*) — DiSMissAL — Rbturn of Mandate — Jumsdiction or 
Tbial Coubt. 

Where a writ of errer was dismissed for want of appearance or brief 
flled on behalf of plaintifl: in error, and mandate filed in the District 
Court, and on the day of such dismissal an alleged settlement of the judg- 
ment was entered Into, the term of the Court of Appeals having expired, 
appellee could not take advantage of the appellate court's déniai of ju- 
risdiction on an application of appellants to recall the mandate and at 

•For other cases see sa,me topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the same tlme assert that the District Court had no Jurlsdlctlon as of 
the same date to restrain the enforcement of the judgment on the fllhig 
of a bill for spécifie performance of the alleged settlement on the ground 
that jurisdiction still reslded in the Court of Appeals because, at the time 
the blll was filed, the 20 days allowed for the filing of an application for 
rehearing had not expired. 

[Ed. Note.— For other cases, see Bstoppel, Cent. Dig. |§ 165-169; Dec. 
Dlg. § 68.*] 

2. Specific Performance (§ 114*) — Settlement of Judgment — Bill. 

A blll to enforce spécifie performance of a settlement of a judgment 
after a wrlt of error had been dismissed for want of prosecution, but be- 
fore the time for filing an application for a rehearing had expired, held 
to contain sufflcient equity to entitle complainants to a hearing on the 
merits. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
S56-3T0, 372 ; Dec. Dlg. § 114.*] 

3. Compromise and Settlement (§ 6*) — Judgment — Considération. 

Pendency of a wrlt of error to review a judgment which would be dis- 
missed in case of a settlement constituted a sufficlent considération for 
the compromise and settlement. 

[VA. Note. — For other cases, see Compromise and Settlement, Cent Dlg. 
i§ 35-50 ; Dec. Dlg. §■ 6.*] 

4. Judgment (§ 459*) — Enforcement. 

Where complainants sued to enforce spécifie performance of a com- 
promise and settlement of a judgment on the same day a wrlt of error 
wa.s dismissed for want of prosecution, and deposited the amount due on 
the judgment in the reglstry of the District Court, complainants were 
entitled to an injunctlon against the enforcement of the judgment pend- 
Ing final disposition of the suit for specific performance on condition that 
the deposit be continued for defendant's benefit to answer the decree in 
the suit for spécifie performance. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 924, 925 ; Dea 
Dig. § 459.*] 

Shelby, Circuit Judge, dissenting. 

Appeal f rom the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

Action by the McSweeney Packing Company and others against E. 
H. Beshlin, trustée in bankruptcy of Robert S. Redfield & Co. From 
an order denying complainants' application for an interlocutory in- 
junction restraining défendant from enforcing a judgment against 
complainants pending final hearing of a bill to enforce spécifie per- 
formance of an agreement for settlement, complainants appeal. Re- 
versed and remanded, with directions. 

I. W. Stephens and Geo. E. Miller, both of Ft. Worth, Tex. (R. N. 
Grisham, of Sweetwater, Tex., on the brief), for appellants. 

Théodore Mack, of Ft. Worth, Tex. (A. H. Kirby, of Ft. Worth, 
Tex., on the brief), for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This is an appeal from an order of the 
District Court for the Northern District of Texas, denying the ap- 
plication of the appellants for an interlocutory injunction against the 

*For other cases see same topic & § ndmbbe in Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
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appellee, seekîng to restrain him from enforcing a judgment obtained 
by him against the appellants in a suit at law in the same court for 
the sum of $27,760, pending the final hearing of a bill filed by appel- 
lants to enforce the spécifie performance of an agreement of settle- 
ment of the judgment, alleged to hâve been entered into between the 
plaintiff and défendants in the -judgment, pending the disposition of 
the case upon writ of error to this court. The writ of error was dis- 
missed in this court, on motion of the défendant in error, because, 
when the case was called for argument upon the regular call of the 
docket of this court at Ft. Worth, there was no appearance made or 
brief filed on behalf of the plaintiffs in error. The dismissal of the 
writ of error occurred on November 10, 1913, and the alleged settle- 
ment of the judgment occurred on November 10, 1913. The Dis- 
trict Judge denied the injunction because of the belief expressed in his 
opinion that the District Court had no jurisdiction to restrain the 
enforcement of the judgment at the time the bill was filed, which was 
within the 20 days allowed for the filing of an application for a re- 
hearing in the cause. 

[1] It does not appear from the record, but we know it to be the 
fact, that an application was made by the appellants to this court, 
after the termination of the court's session at Ft. Worth, to recall 
the mandate, because of the alleged settlement of the cause and the 
failure of plaintiffs in error to appear and prosecute their writ of error 
by reason of their reliance upon the settlement. We denied the 
application to recall the mandate by reason of the doubt entertained 
by us of our jurisdiction to control the judgment of dismissal, on 
which the mandate issued, after the adjournment of the session of 
this court at Ft. Worth. It would hâve been futile to recall the 
mandate, if this court had lost control of the judgment. If the judg- 
ment of this court had passed beyond the control of this court by 
reason of the adjournment, and this court had parted with jurisdic- 
tion of the cause, then it f ollows that the District Court had regained 
jurisdiction over the cause and the judgment rendered therein. As 
the bill for spécifie performance, upon which the application for a 
temporary injunction is based, was filed in the District Court after 
the application for a recall of the mandate was denied by us, the 
District Court then had jurisdiction of a bill to enforce a spécifie 
performance of a compromise of the judgment, and to restrain the 
enforcement of the judgment, pending a final hearing. The appellee 
cannot obtain the advantage of our déniai of jurisdiction in this court 
upon the appHcation of appellants to recall the mandate, and now 
assert a want of jurisdiction as of the same date in the District Court 
because of the insistence that jurisdiction still resided in this court. 
For the purposes of this litigation between appellants and appellee, 
it must be treated for the sake of consistency as having vested in 
the District Court upon the adjournment of the term of this court at 
Ft. Worth. 

The appeal is from an order of the District Court denying plain- 
tiff 's application for an injunction pendente lite. The District Judge 
passed only upon the question of jurisdiction. If the averments of 
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the bill show that it contains equity, it would not be proper for us, 
upon this appeal, to consider the merits. The évidence, upon another 
hearing in the court below upon the appHcation for an injunction or 
upon final hearing, may be différent from that now appearing in the 
record. The parties are entitled to the judgment of the court of 
original jurisdiction in the first instance upon the merits, and this they 
hâve not had. 

We are not prepared to say that the averments of the bill are in- 
sufficient on their face to give it equity. The right to the spécifie per- 
formance prayed for is assailed upon the ground that no settlement 
was had between the parties, and for thèse reasons: (1) That the ap- 
pellee's offer of settlement was not accepted or acted upon by appel- 
lants in time ; (2) that there was no considération moving from appe- 
lants to the appellee therefor; (3) that the tender in the letter ad- 
dressed by appellants to appellee was not in pursuance of appellee's 
offer ; and (4) that appellee had no authority, as trustée, to enter into 
the settlement on behalf of certain of his beneficiaries. The last rea- 
son is developed only by the answer, and does not affect the equity 
of the bill. 

The détails of the offer of appellee and of the action of appellants 
thereon are set out in the bill. The message containing the offer of 
settlement was sent by appellee November 7, 1913, to his local attor- 
ney at Sweetwater, and received in the absence of the attorney by 
his office man on the morning of November 8th, which was Saturday, 
and by him communicated to the présidents of the two défendant 
banks, who each accepted for his bank. The président of the remain- 
ing défendant, the packing company, was absent from Sweetwater on 
Saturday. Efforts were made to reach him by téléphone on Saturday, 
but unsuccessfully. He returned to Sweetwater on the evening of 
Sunday, November 9th, and was notified of the offer, and communi- 
cated his acceptance to the receiver of the message, who then stated his 
want of authority to close because of the delay. The appellants noti- 
fied him that they would tender the considération of the settlement to 
him on Monday morning, but he disclaimed authority to act for ap- 
pellee further. On Monday morning at 8:45, appellants sent appel- 
lee, by registered mail, New York exchange for $10,500 of one of the 
défendant banks, and the check of the appellant packing company, 
certified by the other défendant bank for $7,000, and a bill of sale 
for the machinery, and wired the appellee that his offer was ac- 
cepted and they were remitting him the proceeds of the settlement. 
On the same day the writ of error was dismissed at Ft. Worth. The 
appellee refused to receive the registered letter upon its arrivai in 
Pennsylvania, and repudiated the settlement, and is insisting on the 
enforcement of the judgment. 

[2] 1. The telegram containing the offer was emphatic that the 
money considération was to be paid in cash and immediately. How- 
ever, reasonable time for the communication of the offer to the appel- 
lants and for procuring the money is to be implied. Upon receipt 
of the telegram Saturday, and the communication of its contents to 
the two défendant banks, communication of their acceptance was 
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immédiate. The représentative of the third appellant happened to 
be away from Sweetwater, and diligence was unsuccessfully used 
to communicate with him Saturday. He was reached Sunday and 
accepted the offer for the other défendant. The money part of the 
considération could not reasonably be secured on Sunday, nor could 
the bill of sale to the machinery be legally executed on that day. The 
money was sent, and the bill of sale executed and forwarded to the 
appellee, and appellee notified early Monday morning and before any 
action upon the pending writ of error could haye been taken at Ft. 
Worth. In view of thèse facts, it is at least a debatable question as 
to whether the offer was timely acted upon by the appellants, and one 
which we think should receive considération from the court upon the 
évidence, rather than upon the averments of the bill. 

[3] 2. When the money and the bill of sale were sent the appellee 
by registered mail, the writ of error was still pending in the Circuit 
Court of Appeals at Ft. Worth. This furnished sufficient considéra- 
tion for the compromise of the judgment. In addition, it does not 
appear that the settlement was necessarily a réduction in value from 
the face of the judgment. The value of the machinery which was an 
élément of the considération moving to appellee, for ail that appears 
from the record, may hâve been esteemed by him as of more value 
than the différence between the amount due on the judgment and the 
money he received in the settlement. 

3. Money was not tendered the appellee by the appellant. In its 
stead, New York exchange drawn by one of the défendant banks was 
forwarded in liquidation of part of the considération, and the check 
of the défendant packing company, certified by the other défendant 
bank, for the balance thereof. The appellee, however, refused to 
carry out the settlement and receive the amount due thereunder, upon 
another and différent ground than that money was not tendered. 
This might be a waiver of any infirmity in the quality of the tender. 
The telegram apprised him of the fact that New York exchange and 
not money was being forwarded, and he made no objection to the 
character of remittance. However, the telegram was not truthful in 
that part of the considération was not forwarded in New York ex- 
change, but in the form of a certified check, as to the worth of 
which there is a dispute. The appellee was unaware, when he re- 
jected the registered letter, that the message did not truly déclare its 
contents, and it may be that his rejection of it, upon another ground, 
would not be a waiver of his right to object to it, because of the 
character of that part of the remittance which differed from the 
description of it in the message, when he thereafter became aware 
of the discrepancy. It may also appear from the évidence that the 
parties in their negotiations treated as money what is usually ac- 
cepted as such between persons trading at a distance from each other, 
and that they so regarded New York exchange or a certified check 
of a solvent bank. If so, the réquisition of the offer was complied 
with, if the certified check was good. It was in fact paid. It is also 
said that the bill of sale to the machinery was executed to the appel- 
lee individually instead of in his capacity as trustée, and that it did 
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not contain the proper covenants as to title. He rejected the registered 
letter containing the bill of sale, unopened and upon another ground, 
and the question of his conséquent waiver of any irregularities that 
may hâve existed in the bill of sale cannot be properly determined 
upon the averments of the bill and in the absence of what may prove 
to be qualifying évidence. 

For thèse reasons, we think the appellants are entitled to a hear- 
ing in the court below upon the évidence, and that their bill should 
not be dismissed in this court and in advance of such a hearing. 

[4] It appears from the record that the amount due upon the judg- 
ment, the enforcement of which is sought to be enjoined, has been 
deposited in the registry of the District Court, to give the appellants 
an opportunity to apply to this court or a judge thereof for a stay 
of proceedings upon the original judgment, which was to be done 
without unreasonable delay and prior to February 5, 1914. We think 
it would best subserve the interests of justice that the enforcement of 
the original judgment be restrained pending the final disposition of 
the equity cause, and the détermination of appellants' right to a spécifie 
performance of the settlement, provided the amount due appellee upon 
the judgment, if the settlement is not specifically enforced, remain on 
deposit in the registry of the District Court, where it is novv, under 
an agreement that so much thereof as may be necessary shall be sub- 
ject to the satisfaction of the original judgment, if its spécifie enforce- 
ment be not perpetually enjoined, or to the amount due appellee under 
the agreement of settlement, if such agreement be specifically en- 
forced against appellants by decree in the equity cause. 

The order of the court denying the interlocutory injunction is re- 
versed, and the cause remanded to the District Court, with directions 
to there enter an order granting the appellants' application for an 
interlocutory injunction as prayed for upon the condition mentioned, 
and the appellee is ordered to pay the costs of appeal. 

' SHELBY, Circuit Judge, dissents. 



FIRST SAVINGS & TRUST CO. et al. v. WAUKBSHA CAXNING CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 14, 1914.) 

No. 2001. 

1. CoEPOHATioNS (§ 469*) — BoNDS — Sale foe Money, Labor, ob Peopebtt. 

Under St. Wis. 1913, § 1753, providlng that no corporation shall issue 
bonds except for money, labor, or property estlmated at its true value 
actually recelved equal to 75 per cent, of the par value thereof, and that 
ail bonds issued contrary thereto shall be vold, where the creditors of a 
corporation accepted its bonds secured by a mortgage as collatéral for 
their past-due claims at not less than 75 per cent, of their face value, and 
extended the time of payment of the claims, the bonds were Issued for 
property at not less than 75 per cent, of their value, as the creditors took 
them with the obligation elther to return them, or to account therefor at 
75 cents on the dollar. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1832 ; Dec. 
Dig. § 469.*] 

'For other cases see same topio & § kkmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Corporations (§ 472*)— Bonds — Sale for Money, Labor, or Propbktt. 

Where a corporation, which was beiiig pressed by its creditors, issued 
its bonds secured by mortgage and delivered them as collatéral security, 
tbe creditors were advlsed of the statutory provision, and told that the 
bonds would be void if received on a basis of less tban 75 per cent, of 
their face value. In no case were bonds delivered on a basis of less tban 
75 per cent, of their value, and the creditors, in seeking their enforce- 
ment, were asking that they be charged with the bonds at such rate, the 
facts showed an agreement to accept them at that rate, and hence they 
were not vold under St. Wis. 1913, § 1753. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1837, 1839, 
1841; Dec. Dig. § 472.*] 

Appeal from the District Cotirt of the United States for the East- 
ern District of Wisconsin; Arthur L,. Sanborn, Judge. 

Stockholder's bill by William H. Nichols against the Waukesha 
Canning Company. From a decree dismissing the cross-bill of the 
First Savings & Trust Company as trustée, it appeals. Reversed, with 
directions. 

In pursuance of the plan agreed upon by ail the creditors and the principal 
stockholderâ at a meeting held about November, 1909, to consider the ânancial 
condition of appellee, it was decided to issue bonds to the amount of $150,000, 
to be secured by mortgage upon the real property of appellee, which bonds were 
to be used for the purpose of retiring the iiidebtedness, or to obtain exten- 
sions through collateralizing same. Consent of the preferred stockholders was 
obtained to such an arrangement. Afterwards, at the annual meeting of ap- 
pellee's stockholders held on February 14, 1910, It was, In substance, voted 
that it was necessary that a large portion of the indebtedness of the Company 
be refunded and secured ; that in order to do so it was necessary that se- 
curity be given ; that therefore bonds to the amount of $150,000 and a mort- 
gage securing the same were authorized, "the terms, provisions and conditions, 
nuniber and amount of such bonds to be determined and flxed by the board of 
directors, to be either sold or used as collatéral security by the proper offlcers 
of the Company under the direction and authority of the board of directors 
for the purpose of refunding présent Indebtedness of the company or to pro- 
vide new funds with which to prépare for the coming season's business." 

The creditors, including several banks, were pressing appellee for their 
money, calling their loans, and refusing to renew, and demanding payment or 
security. Thereupon, and on February 15, 1910, the bonds were executed, and 
the mortgage securing the same executed and recorded. Thèse steps were ail 
approved by the board of directors. One Wm. H. Nichols, who had been made 
président and gênerai manager of appellee, was authorized to dispose of the 
bonds for the benefit of appellee, and to liquidate, refund, renew, or secure, 
as the case required, or as he might deem best for the company, any or ail of 
th© Indebtedness then existing. Afterwards, by and with the ald of F. T. Stare, 
président, and C. S. Crary, vice président of appellee, sald Nichols delivered 
$123,500 of said bonds to the respective creditors to be received by them as 
collatéral security to their several claims, without other considération than 
the extension of the time in which to pay said respective claims. In some in- 
stances new notes were taken, in others no change in the form of the indebt- 
edness was made. Ail the claims thus secured had accrued prior to the glv- 
ing or taking of the security. Both Stare and Crary testifled that they were 
respectively advised, prior to the placing of the said collatéral, that the issue 
of bonds would be illégal If pledged at any less valuation than 75 per cent. 
of their face ; that they were so advised before any of the bonds were issued, 
but were not advised of the necessity of taking a formai stipulation from the 
creditor that the same were received on that basis. One Markham testifled 
that Nichols told him the bonds must be accounted for on that basis. Nichols 
himself testifled that he secured several claims vpithout knowing about this pro- 
vision of the Wisconsin statute, but was obliged to comply with it In taking 

•For other case? see same topic & § nxjmbbh In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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security in return. This statutory provision appears to hâve been a matter of 
common talk in placlng the collatéral. Orary testifled that there was in no 
instance an agreement to hold the collatéral at 75 per cent, of its face value, 
but that "there was a statement on my part to each one, and so speciflcally 
made that I did not want them to misunderstand it, that if they accepted 
the bonds they must accept them on a basls as good as 75 per cent, of their face 
value, or the collatéral would be worthless to them, as I understand the Wis- 
consin statute." The bonds were actually taken as collatéral at not less than 
75 per cent, of their face value by the several creditors, after belng respec- 
tively cautioned by Crary, as above set out. 

Thereafter said Xichols brought a stockholders' Mil agalnst appellee cor- 
poration and secured the appointment of himself and one Cambier as receivers, 
by whom possession was taken of ail the property and efCects of appellee. 
Default having been made in the payment of Interest upon the collateralized 
bonds aforesaid, appellant as trustée under the trust deéd securing said bond 
issue, at the request of the bondholders filed its cross-bill to foreclose the 
trust deed. The corporation appellee and its receivers filed their answers, 
opposing foreclosure and asking that the trust deed and bonds secured thereby 
be canceled, as being given In contravention of section 1753 of the Wisconsin 
Revised Statutes, which reads as follows, viz.: "No corporation shall issue any 
stock or certiflcate of stock except in considération of money or of labor or 
property estimated at its true money value, actually received by it, equal to 
the par value thereof, nor any bonds or other évidences of indebtedness ex- 
cept for money or for labor or property estimated at its true money value, 
actually received by it, equal to seventy-flve per cent of the par value thereof, 
and ail stocks and bonds issued contrary to the provisions of law and ail fic- 
titious increase of the capital stock of any corporation shall be vold." 

On the hearing the District Court held that the bonds in question and the 
trust deed securing the .sarne came within the prohibition of section 1753 
aforesaid, and were invalid and void, and ordered that the bonds be delivered 
for cancellation and that appellant satlsfy and discharge said mortgage. The 
cause is now hère on appeal from said finding and order, and the same are 
assigned for error. 

Miller, Mack & Fairchild and Bloodgood, Kemper & Bloodgood, 
ail of Milwaukee, Wis. (Jackson B. Kemper, Wheeler P. Bloodgood, 
and Arthur W. Fairchild, ail of Milwaukee, Wis., of counsel), for 
appellarits. 

Merton, Newbury & Jacobson, of Waukesha, Wis., for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
[1] The question presented is, whether the placing of the bonds un- 
der considération as collatéral to the indebtedness of appellee existing 
prior to the issue thereof was obnoxious to the terms of section 1753 
of the statutes of Wisconsin aforesaid. Concretely stated, did the 
issue and application of the bonds in suit as collatéral security to ex- 
isting indebtedness constitute the issue and application of bonds for 
money or labor or property? 

"The ob.iect of the statute," says Chief Justice Lyon in Pfister et al. v. Mil- 
waukee Electric Eailroad Company, 83 Wis. 86, 53 N. W. 27, "is to protect 
stockholders and bona fide creditors from the improvident issue of its bonds 
by the corporation. * * * When a corporation -puts its bonds beyond its 
control by hypothecatlng them as security for loans, or for any other purpose, 
or in any other manner, it issues them within the meaning of the statute." 

To the same effect are Hinckley v. Pfister, 83 Wis. 64, 53 N. W. 
21, and Memphis, etc., R. R. Co. v. Dow, 120 U. S. 298, 7 Sup. Ct 
482, 30 h. Ed. 595. 
211 F.— 59 
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Undoubtedly the plain intention of the statute is that corporations 
shall get the benefit of at least 75 per cent, of the face value of the 
bonds so issued. 

There are two ways in which property interests may be enhanced. 
One consists in the increase of the quantity, and the other in the in- 
crease of the quality. In either case the benefit arising from the ap- 
plication of the bond issue or the proceeds thereof inures to the own- 
er. Had the bonds been applied in satisfaction of appellee's indebt- 
edness pro tanto, there would undoubtedly hâve been a compliance 
with the statute. Assuming that the bonds were pledged for 75 per 
cent, of their face value, what was the légal effect of the acceptance 
thereof as collatéral? It is clear that the creditors took them with 
the obligation either to return same or to account for them at 75 
cents on the dollar. If the creditor chooses to dispose of his bonds 
at a price less than 75 cents, ïhe loss is his. Hère the creditors are 
asking that they be charged with the bonds at the rate of '75 per cent, 
of their face. Thus it appears that the issuing corporation got 75 
cents on the dollar for its bonds, and the spirit at least of the statute 
was complied with. 

But, says appellee, quotlng the language of Judge Ross at the circuit, "the 
money paid, labor done, or property actually recelved, must be paid, performed, 
or received, as the case may be, on account of the issuance of the bonds ; and 
any bonds issued contrary to this provision are of course illegally issued. ïhe 
provision does not mean, and cannot be held to mean, that such bonds may be 
issued as collatéral security for any sort of pre-existing Indebtedness." 

The language of the statute does not, in our view of it, justify the 
conclusion arrived at in the case just quoted. If it be that an increase 
of the interest of the corporation in its assets is équivalent to the 
acquirement of property to the amount of such increase, and it be 
further true that the agreement of the creditors to accept the bonds 
at a valuation of 75 per cent, of their face upon their several claims 
results in the réduction of the unsecured indebtedness in a sum equal 
to 75 per cent, of the face of the bonds, why does not the placing of 
the bonds as collatéral resuit in the enhancing, to that extent, of the 
interest of the appellee in its property just as advantageously as 
though appellee had acquired that much more property and incurred 
the bonded debt, as well as its unsecured indebtedness? How can it 
then be said that the issue of bonds was not made for money or labor 
or property at its true money value actually received? The statute 
is not in its terms technical. It does not attempt to say how the 
money, labor, or property shall be procured. It is said in Nelson v. 
Hubbard, 96 Ala. 238, 11 South. 428, 17 L. R. A. 375. 

"And we do not think that such pledge [to secure debts already contracted], 
if made without fraud, and solely for the bona fide purpose of satisfactorily 
securing the payment of corporate debts, can properly be regarded as effectlng 
a fictitious increase of indebtedness, or as not issued for money, labor done, or 
money or property actually received." 

This case is cited approvingly by the United States Circuit Court 
of Appeals for the Fourth Circuit in Firth Co. v. S. C. Loan & Trust 
Co., 122 Fed. 575, 59 C. C. A. 7i, and in Illinois Trust & Savings 
Bank v. Pacific Ry. Co., 117 Cal. 332, 49 Pac. 197. 
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The United States Circuit Court of Appeals for the Second Cir- 
cuit held, in Re Waterloo Organ Co., 134 Fed. 345, 346, 67 C. C. A. 
327, where a bond issue was transferred to a bank to secure accrued 
and future indebtedness, that the transaction complied with the re- 
quirements of the New York statute which provides that: 

"No corporation shall Issue either stock or bonds except for money, labor 
or property actually received for the use and lavvful purposes of such cor- 
poration." 

The court says in Hoskins v. Seaside Ice Mfg. & Cold Storage Co., 
68 N. J. Eq. 476, 59 Atl. 645 : 

"Nor does the faet that some of thèse bonds were taken as collatéral se- 
curity for an existing debt make the holder any less a bona fide holder for 
value than if he was a purchaser for cash." 

In Cook on Corporations (5th Ed.) § 763, it is said: 

"A constitutional provision against the issue of bonds except for money, 
labor, or property, does not prevent the corporation from pledging Its bonds." 

That a bond may be collateralized to secure an existing debt is 
the conclusion of the Nevf York court in Duncomb v. N. Y., etc., 
R. R. Co., 84 N. Y. 190. 

We are therefore of the opinion that in agreeing to take the bonds 
in question as collatéral at the rate of not less than 75 per cent, of 
their face value upon their past-due claims, and in extending time of 
payment of the same, the présent bondholders aiïorded to the cor- 
poration a valid property considération equal to 75 per cent, of the 
face of the bonds, and are therefore satisfying the demands of the 
Wisconsin statute above set out, provided, of course, the creditors 
had agreed to accept the bonds on that basis. As to this proposition, 
ail the creditors, excepting perhaps American Appraisal Company, are 
in the same situation. Unless there was such an agreement, the col- 
lateralized bonds are invalid. Pfister et al. v. Milwaukee Electric R. 
R. Co., 83 Wis. 86, 53 N. W. 27; Hinckley v. Pfister, 83 Wis. 64, 
53 N. W. 21 ; National Foundry & Pipe Works, Ltd., v. Oconto 
Water Co. et al. (C. C.) 52 Fed. 29; Mowry v. Farmers' Loan & 
Trust Co., '76 Fed. 39, 22 C. C. A. 52 ; Haynes v. Kenosha Elec. Ry. 
Co., 139 Wis. 227, 119 N. W. 568, 121 N. W. 124. 

In Re Waterloo Organ Co., supra, it was said: 

"The record fails to show any written agreement flxing the value at which 
the bonds were issued. It is agreed that their par value was their fair niar- 
ket value. In case of doubt as to the character of a transaction, or as to the 
proper construction and interprétation of a contract, and the détermination 
of the respective rights and obligations of the parties thereto, such doubts may 
be resolved, and the intention or understanding of the parties thereto may be 
determined, by a considération of their relations, the objects they respectively 
had in view, their déclarations at the time of the transaction, and their acts 
then and thereafter done." 

In that case the court says further: 

"In view of the amount then due, and the immédiate increase by the bank 
of the company's Une of discount until the direct liability alone of the com' 
pany exceeded the fair market value or par value of said bonds, we think it 
may fairly be inferred that the company was in need of further funds in order 
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to carry on Its corporate business ; that the bank was unwilling to grant fur- 
ther crédits, except upon receipt of further security, and that the agreement 
between the parties was that said bonds should be issued at their fair market 
value, • • * and that they were actually issued for property in the na- 
ture of advances, loans, discounts, crédits, etc., received for the use and law- 
ful purposes of said corporation; and that said issue, therefore, was valid." 

The court found further évidence that the bonds were issued for 
par in the fact that the holders were, by the terms of the transfer 
instrument, authorized to sell the bonds to others at par and account 
for the proceeds. 

"Under this arrangement," says the court, "the bank was bound to account 
for said bonds at their par value." 

[2] So hère, there was every reason why the creditors should obey 
the statute in taking the collatéral. They were advised by the officers 
of the appellee corporation as to what the statute was, and that any 
attempt on their part to receive said bonds on a basis of less than 
75 par cent, of their face would invalidate the issue. Appellee was 
in need of leniency and extension of its business liabilities. It was 
obliged to conciliate its creditors. The latter were placed in a some- 
what better position as against future indebtedness of the appellee 
than before, while appellee was in no sensé injured by the arrange- 
ment. No one can read the testimony of Crary without, being im- 
pressed with his anxiety to impress upon the creditors the necessity 
of complying with the statute in respect to the 75 per cent, clause 
thereof . In addition, in no case were bonds turned over as collatéral 
on a basis of less than 75 per cent, of their value. Thèse creditors 
are now in court asking that they be permitted to proceed to avail 
themselves of that arrangement. It is incredible that, under the cir- 
cumstances hereof, there should bave been any hesitancy in accept- 
ing the plan proposed by Crary and his co-ofïicials. We hâve no 
trouble, in deducing from the facts presented an agreement between 
the appellee, through its officers, attorneys, and représentatives, and 
the several creditors, that the bonds should be accepted by the lat- 
ter on the basis of 75 per cent, of their face value. 

We are therefore of the opinion that the District Court erred in 
dismissing the cross-bill and in ordering that the mortgage be satis- 
fied and the bonds secured thereby canceled. The decree of the Dis- 
trict Court is reversed, with directions to grant the prayer of the cross- 
bill and make such further orders as may be necessary in the premises. 
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BRITISH-AMERICAN TOBACCO CO., Limited, v. BRITISH-AMERICAN 

OIGAR STORES CO. 

(Circuit Court of Appeals, Second Circuit February 10, 191,4.) 

No. 131. 

Tbade-Marks and Teade-Names (§ 70*) — Unlawful Compétition — Cobpo- 

BATE NAME. 

Complainant for 11 years had been extensively engaged in the Whole- 
sale tobacco business throughout the world, and had established an en- 
viable réputation, dealing under the name "Britlsh-American." Though 
authorized to sell at retail, it had not dons so, in order to conserve its 
Wholesale trade. Défendant, a New Jersey corporation wlthout any con- 
nection with complainant, organized itself to establish a chain of cigar 
stores under the name "British-American Cigar Stores Company." De- 
fendant had no business In England nor anywhere else to warrant the 
use of the name "British," and during the years succeeding defendant's 
organizatlon its use of the name "British-American" had eaused con- 
fusion, and was calculated to lead the public to believe that there was 
some connection, financial or otherwise, between the companies, and In- 
duced the public to buy defendant's goods and its stocks and bonds, be- 
lievlng that they were issued by a corporation organized or connected 
with complainant. Held, that defendant's adoption of the words "Brit- 
ish-American," which had become Irrevocably associated with the tobacco 
business, was unlawful and would be enjoined. 

[Ed. Note. — Eor other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 81 ; Dec. Dig. § 70.* 

Imitation or simulation of trade-mark or trade-name as unfair com- 
pétition, see note to John H. Rice & Co. v. Kedllch Mfg. Co., 122 0. 0. A. 
447.] 

Appeal from the District Court of the United States for the South- 
ern ]3istrict of New York. 

Suit by the British-American Tobacco Company, Limited, against 
the British-American Cigar Stores Company) to restrain defendant's 
use of the word "British" in its corporate name. From a decree dis- 
missing the bill (206 Fed. 189), under equity rule 29 (198 Fed. xxvi), 
complainant appeals. Reversed. 

Nicoll, Anable, Lindsay & Fuller, of New York City (De Lancey 
NicoU and Thomas S. Fuller, both of New York City, of counsel), for 
appellant. 

Kearny & Dickinson, of New York City (Carroll G. Walter, of New 
York City, of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The question presented by this appeal is 
whether or not the complaint states a cause of action. 

The complainant is a British corporation engaged in growing and 
manufacturing tobacco and dealing in tobacco, cigars, cigarettes and 
snuff in England, America and elsewhere. It is authorized by its char- 
ter to buy, sell, grow, import and export tobacco, in ail its forms, at 
Wholesale and retail. It may organize or promote any company to deal 
in its products. Its business has existed since 1902 and has spread to 

•For other cases see same topic & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ail parts of the world. Its principal office is in London and its chief 
subsidiary office, since 1903, has been in New York. Although it bas 
the right to sell at retail it has refrained from doing so because of a 
widespread préjudice among retailerâ against wholesalers who enter 
the retail trade and thus compete with their own customers. For thèse 
reasons the complainant, although it has a right to do so, has not es- 
tablished a so-called chain of cigar stores or retail tobacco stores, as its 
doing so would greatly offend its customers and induce them to with- 
draw their trade. 

The complaint further allèges that the défendant is a corporation re- 
cently organized in New Jersey, having no connection with Great Brit- 
ain, and no inhérent right to use the words "British-American" in 
choosing its name "British-American Cigar Stores Company." It is 
alleged that the défendant has established a chain of cigar stores which 
it purposes to extend in the future and that its conduct has already 
caused great confusion and uncertainty in the tobacco trade and has 
been widely discussed in the trade journals inducing many interested 
persons to believe that the complainant is to engage clandestin ely in 
the retail tobacco trade and is in compétition with its own customers 
and intends to establisha retail business throughout this country. It is 
asserted, further, that the widespread belief thus engendered by the de- 
fendant's use of the complainant's name has been, and will continue 
to be, a great injury to the complainant and will impair its crédit and 
good name and will enable the défendant to secure trade and crédit un- 
der the belief that its stores are operated by, or are under the patron- 
age of, the complainant. 

In short, without further entering into détails, the contention of the 
complainant is as follows : 

First : That it has for eleven years been engaged in the tobacco busi- 
ness throughout the world and has established an enviable réputation 
for financial responsibility and honorable dealing under the name Brit- 
ish-American. 

Second : That the défendant arbitrarily and without right has ap- 
propriated complainant's name, which is exclusively associated in the 
tobacco business with the products of the complainant. 

Third; That the défendant is a New Jersey corporation with no 
business in England or anywhere else to warrant the use of the name 
British. 

Fourth: That during the year the défendant has been operating, 
the use of the name British-American bas caused great confusion and 
will continue to cause confusion in the future. 

Fifth: That the purchasing public having knowledge of complain- 
ant's goods and desiring to procure them will, misled by the name, 
take the def endant's goods instead. 

Sixth: If the defendant's goods are inferior in quality, the com- 
plainant's réputation will be seriously impaired, as the public will 
draw the inference that complainant's output is deteriorating in qual- 

Seventh: That should the complainant at any time in the future 
désire to establish a chain of cigar stores it may find the field entirely 
Qccupied by the défendant. 
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We cannot resist the conclusion that the complaint states a case of 
un f air compétition. Unfair to the complainant because the use of its 
name may induce the thoughtless purchaser, anxious to secure its 
product, to take the defendant's instead, and unfair to the public be- 
cause they may be induced to purchase not only the defendant's goods, 
but also its bonds and stocks, believing that they are issued by a cor- 
poration organized by or connected with the complainant. 

There can be no pretense that the défendant is in any way con- 
nected with the complainant or any other British Company, or that the 
Word British is descriptive of its product, its methods or its incorpora- 
tors. We are unable to discover any valid, or even a plausible, reason 
for its adoption unless it was to accompHsh the objects alleged in the 
complaint. If the object of the défendant were to sell its goods and 
securities upon their merits, what possible motive could it hâve had 
in choosing a name which had been pre-empted in the tobacco trade 
for ten years ? We can think of none. If, on the other hand, the ob- 
ject were to induce the unthinking public to believe that the défend- 
ant was connected with the great British-American Company, with its 
boundless resources and a décade of successful business behind it, the 
defendant's conduct was perfectly natural. 

To change the defendant's name can injure no one, te retain it may 
mislead the public, confuse the trade and seriously injure the com- 
plainant's business. When such an alternative présents itself, the duty 
of a court of equity is plain, viz., to stop the unfair proceeding in 
limine. We think that the use of a name which is not descriptive of 
the. défendant, which is not true in fact and which the défendant has 
no inhérent right to appropriate may mislead the public in the sale 
of its products and securities and injure the business and crédit of the 
complainant. If the défendant intends to deal fairly, it can do no 
harm to change its name; if it intends to use the name unfairly, it 
should be compelled to change it. 

The words "British-American" may be geographical or political, but 
in this controversy they hâve acquired a secondary meaning; they 
hâve been irrevocably associated with a large tobacco corporation for 
a décade, and any other tobacco company with the same name is sure 
to be associated in the public mind with the elder company and is sure 
to reap such benefits as accrue from such association. ■ 

If there were any valid reason for adopting the name, or if the 
business were other than tobacco, there might be spme reason for the 
defendant's action, but no honest reason can be suggested for appro- 
priating the name of the old and long established company. In the 
absence of any plausible explanation we hâve a right to assume that 
the reason was to secure the advantages which would resuit from a 
supposed connection with the well known company. 

The case of Borden's Ice Cream Co. v. Borden's Condensed Milk 
Co., 201 Fed. 510, 121 C. C. A. 200, can be readily distinguished on 
the facts, but assuming that it applies, we think the prépondérance 
of authority sustains the conclusion we hâve reached. Elgin Nat. 
Watch Co. V. Loveland (C. C.) 132 Fed. 41 ; Cole v. American Cément 
Co., 130 Fed. '703, 65 C. C. A. 105 ; Met. Telegraph & Téléphone Co. 
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V. Met. Téléphone & Telegraph Co., 156 App. Div. 577, 141 N. Y. 
Supp. 598; Florence Mfg. Co. v. Dowd, 178 Fed. 73, 101 C. C. A. 
565. 
The decree is reversed with costs. 



In re ZOFFER et al. 
(Circuit Court of Appeals, Second Circuit. February 10, 1914.) 

No. 138. 
X. Bankbuptcy (§ 407*) — Dischabge — Objections — Gbounds — Falsk State- 

MENT. 

Under Bankr. Art July 1, 1898, § 14b3 (as added by Act Feb. 5, 1906, 
e. 487, § 4, 32 Stat. 797) and amended by Act June 25, 1910, c. 412, § 6, 36 
Stat. 839 (U. S. Comp. St. Supp. 1911, p. 1496), providing that a discliarge 
shall be refused if the bankrupt bas obtained money on a falsestatement 
in writing made by hi.m to auy person or liis représentative to obtain crédit 
rrom sucb person, a false statemeiit ot a baukrupfs assets and iiabilitles 
made to tlie agent of a commercial agency, uierely tbat tlie agency may 
fix a crédit rating in its books aud not reyuested by any customer, is not 
ground for deulal of a dischurge. 

[Ed. Note.— For otber cases, see Bankrnptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 : Dec. Dig. § 407.*] 
8. Bankbtjptcy (§ 408*)— DiscHABaB— Objections — Offenses Pu^■ISlIABl.I; bï 

IMPRISONMENX. ^ ^ 

Bankruptcy Act July 1, 1898, c. 541, § 14bl, 30 Stat. 550 (U. S. Comp. 
St. 1901, p. 3427), provides that a discharge may be denied where tlie bank- 
rupt bas committed an ofïense punishable by Imprisonment, and section 
29b2 déclares that the taking of a false oath by a bankrupt in or m rela- 
tion to any proceeding in bankruptcy, shall constitute such offense. HeU, 
that vehere the bankrupt, while testifylng under oath before a spécial 
commissioner at the flrst meeting of credltors, swore posltively and falsely 
that he had never made a statement of financial condition to any one, 
when he in fact had made a false financial statement to a commercial 
agency shortly before, he was guilty of knowingly and fraudulently mak- 
Ing a false oath which was a bar to hls discharge. 

[Kd. Note. — For otber cases, see Bankruptcy, Cent. Dig. §§ 732-736, 759, 
762, 763 ; Dec. Dig. § 408.*] 
Appeal from the District Court of the United States for the East- 
ern District of New York. 

This cause cornes hère upon appeal by the bankrupts from an or- 
der of the District Court, Southern District of New York, sustaining 
a report of the Spécial Commissioner and denying application for dis- 
charge. No opinion was filed by the District Judge. 
James S. Lawson, of New York City, for appellants 
S. S. Leff, of New York City, for appellee. 
Before LACOMBE, COXE, and WARD, Circuit Judges 

LACOMBE, Circuit Judge. Several spécifications of objection te 
discharge were filed by creditors. It will be necessary to discuss only 
the two which were sustained. Thèse are : 

1. That the bankrupts obtained crédit upon a materially false state- 
ment in writing made to R. G. Dun & Co. . 

•Por othar cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. That the bankrupts committed an offense punishable by împrison- 
ment. 

( 1 ] As to the first of thèse : The évidence shows that a représenta- 
tive of R. G. Dun & Co., a mercantile agency called at the bankrupt's 
store, announced that he was "hère again" and asked them what stock 
they had. They replied that they did not know; that they had not 
taken an inventory. He then asked them to give the figures approxi- 
mately, and they did so. Thèse he put down, and one of them signed 
the statement with the firm name in the présence of the other. The 
mercantile agency had not been requested by any customer to get this 
information for him ; its représentative made his inquiries in order to 
obtain a report upon which to fix crédit rating in the books of the agen- 
cy. It is' not disputed that the signed statement falsely represented 
(among other things) that bankrupts had an equity of $12,500 in cer- 
tain real estate omitting ail référence to a third mortgage which sub- 
stantially wiped out the $12,500. 

The Bankrupt Act in force at the time in question provides (section 
14b3) that discharge shall be refused if the bankrupt has — 

"obtained money or property on crédit upon a materially false statement In 
writing, made by hlm to any person or his représentative for the purpose of 
obtaining crédit from sueh person." 

It is contended tbat a gênerai financial statement made to a commer- 
cial agency for the latter's purposes is not within the terms of the 
section above quoted. The spécial commissioner held that such "con- 
tention is untenable as has been shown in several décisions among 
which are the f ollowing cases : In re Augspurger (D. C.) 25 Am. 
Bankr. Rep. 83, 181 Fed. 174, and In re Pinsker (D. C.) 25 Am. 
Bankr. Rep. 494." The District Judge sustained the spécial commis- 
sioner. 

The effect of such statements to commercial agencies was consid- 
ered by this court in Matter of Dresser & Co., 146 Fed. 383, 76 C. 
C. A. 655, and Matter of Russell, 176 Fed. 253, 100 C. C. A. IT. The 
clause of the section (14b3) then read as follows: 

"obtained property on crédit from any person upon a materially false state- 
ment in writing made to sùch person for the purpose of obtaining such prop- 
erty on crédit." 

In the Russell Case we held that this clause did not include the 
ordinary statement of financial condition made to a mercantile agency 
for gênerai circulation among its inquiring subscribers. The clause 
then in force was incorporated in the act by amendment in 1903. 
Our construction of its terms was largely influenced by the.circum- 
stance that the amendment, as it originally passed the House contained 
the words "or of being communicated to the trade" which were struck 
out in the Senate; the House subsequently concurring in this modifi- 
cation of the amendment. 

The section was agairi amended in 1910, subséquent to fhe décision 
of the Russell Case, and it is now contended that such amendment 
has operated to enlarge the clause sufficiently to cover thèse gênerai 
financial statements. Examination of the proceedings in Congress 
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disposes of such contention. The amendment originated in the House. 
It then read : 

"obtalned money or property on crédit upon a materially false statemeut In 
writing, made by him to any person for the purpose of obtaining crédit or of 
being communicated to the trade or to the person from whom he obtained 
such property or crédit." 

In reporting this. amendment to the House, the Judiciary Commit- 
tee said: 

"It is still an open question wtiether a false crédit statement to be available 
as an objection to a discharge must not hâve been made to the créditer who 
extended the crédit and at the time of the extension of the crédit. Thus see 
In re Allendorf [D. C] 129 Fed. 981, and to the opposite effect In re Dresser, 
146 Fed. 383 [76 C. C. A. 655]. The change accompllshed by the bljl is simply 
one which makes available to any creditor any materially false mercantile 
statement on which the debtor has obtained money or property on crédit, and 
irrespective of whether such statement has been given to the creditor objecting 
or communicated generally to the trade." 61st Congress, Ist and 2d Sessions, 
1909-10, House Eep., vol. 1, Miscellaneous. 

In the proposed form it passed the House. In reporting the amend- 
ing bill to the Senate, its Judiciary Committee said: 

"The third change made by the House bill, that which in efCect made the 
obtaining of property on false written statements to mercantile agencies 
ground of opposition to discharge, without the creditor whose property has 
thus been obtained flrst asking such mercantile agencies to procure him the 
written statement, is not concurred in by your committee. Any tendency to 
make the bankrupt act unduly harsh is to be avoided. It is a suffleient ground 
of opposition to discharge that the bankrupt has obtained property from a 
creditor by a materially false statement in writing where that statement was 
speciflcally asked for by the creditor or by the creditor's représentative. Gen- 
eral statements to mercantile agencies, not speciflcally asked for by prospective 
creditors, ought not to be' ground of opposition to discharge; it makes the pro- 
vision too harsh, in the estimation of your committee. Merchants are likely 
to make careless gênerai statements where they would be very careful were 
they maklng statements to creditors from whom they were at the time ask- 
ing crédit. 

"Your committee proposes a substitute for the House amendment of this 
ground of opposition to discharge, which is thought to go as far as is proper." 

This substitute amendment was adopted by the Senate and concurred 
in by the House, leaving the clause as quoted at the beginning of this 
opinion. That clause certainly cannot be construed to cover "gênerai 
statements to mercantile agencies, not speciflcally asked for by pro- 
spective creditors." 

[2] The second spécification of objection is that bankrupts had 
committed an offense punishable by imprisonment. Section 14bl. 
"Among.such offenses is included the making "a false oath * * * 
in, or in relation to, any proceeding in bankruptcy." Section 29b2. 

When testifying under oath before a spécial commissioner appoint- 
ed in this proceeding under section 21a, and at the first meeting of 
creditors, each of the bankrupts swore positively that he never made 
a statement of financial condition to any one. The written statement 
they did make was so close in time to the date when they denied mak- 
ing it that we cannot doubt the false oath was made "knowingly and 
fraudulently." 
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The spécifications were probably defective becaùse they did not in- 
clude thèse words "knowingly and f raudulently" ; but they were not 
demurred to, nor was the point raised in any other way. Bankrupts 
went to trial on the merits of the objections, and cannot now be heard 
to say that the pleading which stated them was badly expressed. If 
necessary, it could be amended to conform to the proof. 

The order is affirmed. 



UNITED STATES v. LEE TOU WING. 

(Circuit Court of Appeals, Second Circuit. February 17, 1914.) 

No. 127. 

L Aliens (§ 32*) — Chinesk Peesons— Depoetation — Défenses — Bueden of 
Pkoof. 

A Chinaman, relylng on tlie défense, in a déportation proceeding, that he 
is a mercliant, lias tlie burden of proving it. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92, 93-95 ; Dec. 
Dig. § 32.*j 

2. AxiBNS (§ 25*) — Chi:^ese Peesons — Depoetation — Mbechants. 

In order that a CMnese person may be exempt from déportation as a 
merchant, as provided by Act Cong. May 5, 1892, c. 60, 27 Stat. 25, as 
amended by Act Nov. 3, 1893, c. 14, § 2, 28 Stat. 8 (U. S. Comp. St 1901, 
p. 1322) he must hâve had a substantial and real Interest in a merchant- 
able business, though his own name need not necessarily appear in the firm 
style, when the business is carried ou uiider a company name wliich does 
not Include the names of the individuals interested therein. 

[Ed. Note.— For other cases, see Aliéna, Cent Dig. §§ 79-S2; Dec. Dig. 
§ 25.* 

What Chlnese persons are excluded from the United States, see note to 
Woug You V. United States, 104 C. C. A. 538.] 

3. Aliens (§ 23*) — Chinese Peesons — Déportation — Meechants. 

Défendant was born in China in 1870, and came to San Francisco in 
1890 with $800 in American money. He joined two others in operating a 
drug business, which they continued until 1906, when it was destroyed by 
earthquake. He tlieu went to Oakland, where he reaiained for a short 
time, then went to New York City, having .?1,500 in United States cur- 
rency, flnally establishing himself in New Jersey as partner in a grocery 
business, in which he invested about $1,000. This was unsuccessful, and 
after losing some $200 he sold his interest and purchased a laundry, and 
while engaged in the laundry he was arrested as a Chinese laborer un- 
lawfully within the country. In 1910, contemplating a visit to China, he 
applied for a certlficate that he was a merchant to enable him to return, 
but, though this was denied, no steps were taken to déport him until Oc- 
tober 22, 1912. Eeld, that défendant was a merchant during the period 
of registration prescribed by Act Cong. May 5, 1892, c. 60, 27 Stat. 25, 
as amended by Act Nov. 3, 1893, c. 14, 28 Stat. 8 (U. S. Comp. St. 1901, 
p. 1322), and, not being required to register under that act, was not sub- 
Jeet to déportation. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 76-90; Dec. Dig. 
§ 23.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

•For otber cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Chinese déportation proceedings by the United States against Lee 
You Wing. From a judgment of the District Court (208 Fed. 166), 
reversing an order of the United States Commissioner directing de- 
fendant's déportation, the United States appeals. Affirmed. 

H. Snowden Marshall, U. S. Atty., and Frank M. Roosa, Asst. U. 
S. Atty., both of New York City. 
James A. Donegan, of New York City, for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The United States Commissioner for 
the Southern District of New York, after a hearing, issued an order 
on January 30, 1913, directing that the défendant be deported from 
the United States to China on the ground that he is unlawfully in 
the United States, being a Chinese person of Chinese descent and a 
laborer, and without a certificate of résidence, as required for Chinese 
laborers under the act of Congress of May, 1892, as amended Novem- 
ber 3, 1893. The défense is that he was a merchant and as such not 
required to hâve a laborer's certificate. 

The act of Congress made it the duty of certain Chinese laborers 
within the limits of the United States to apply to the Collector of their 
respective districts within six months after the passage of the act for 
a certificate of registration, and, in default of compliance with the 
terms of the act, they were to be subject to arrest and déportation, un- 
less, for certain reasons given in the statute excusing them, they were 
unable to procure the certificate required by law. 

Section 2 of the act provided as f oUows : 

"The words 'laborer' or laborers,' wherever used in this act, or In the acts 
to which thIs is an amendaient, shall be eonstrued to mean both skilled and 
unskilled manual laborers, including Chinese employed In mlning, fishing, 
hucksterlng, peddling laundrymen or those engaged in taklng, drying, or oth- 
erwise preserving shell or otlier fish for home consumption or exportation. 

"The term 'merchant,' as employed hereln and in the aets of which this is 
amendatory, shall hâve the foUowing meaning and none other : A merchant 
Is a person engaged in buying and selling merchandise, at a flxed place of 
business, which business is conducted in his name, and who during the time 
he clalms to be engaged as a merchant, does not engage in the performance of 
any manual labor, except such as is necessary in tbe couduct of his business 
as such merchant." 

If the défendant was a merchant, he was not required to register 
under the terms of the act and could not be deported for failing so to 
do, when f ound without a registration certificate. The period of regis- 
tration was from and including May 5, 1892, to May 3, 1894. If the 
défendant was, in fact, a merchant during that period, he was not re- 
quired by the act to register. 

[1] The courts hâve held in some cases that a Chinaman relying 
on the défense that he is a merchant has the burden of proving it. 
United States v. Lung Hong (D. C.) 105 Fed. 188. In Tom Hong v. 
United States, 193 U. S. 517, 521, 24 Sup. Ct. 517, 519 (48 L. Ed. 
772), the Suprême Court expressly refrained from passing on that 
question, saying : 

"We do not flnd it necessary to détermine this question in the cases now 
before us." 
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[2] The Suprême Court has held that in order to be â "merchant," 
and as such exempt from the necessity of registering, the man must 
hâve a substantial and real interest in the business, although his own 
name need not necessarily appear irf the firm style when the business 
is carried on, as is usual among the Chinese, under a company name, 
which does not include individual names. Tom Hong v. United States, 
supra (1903). The court in that case declared: 

"The main purpose is to require the person to be a bona flde merchant, hav- 
ing in his own name and rlght an interest in a real mercantile business, in 
which he does only the manual labor necessary to the conduct thereof." 

[3] The défendant testified that he was born in China in 1870, and 
came to San Francisco in 1890 with $800 in American money, where 
he established himself in a partnership with two others in a drug busi- 
ness, which they conducted until 1906, when he abandoned it on ac- 
count of the earthquake. After giving up this business in San Fran- 
cisco, he went to Oakland for a short time and from there came to 
New York City, having $1,500 in our money. He finally established 
himself in Newark, N. J., where he became a partner in a Chinese 
grocery in which he claimed to hâve invested $1,000. After continu- 
ing in Newark for about three years and losing some $200 in his ven- 
ture, he sold his interest and returned to New York City, where he 
purchased a laundry. And it was while he was engaged in working 
there that he was in October, 1912, arrested on the charge that he was 
a Chinese laborer unlawfully within the country, being without the 
certificate which the statute required persons of that class to possess. 

It appears that in 1910 he contemplated a visit to China and applied 
for a certiiicate that he was a merchant, which would entitle him to 
return to the United States, and that this was denied him on the 
ground that he was not a merchant but a laborer. 

The court below attached, and we think properly, some significance 
to the fact that, although he was refused a certificate on April 8, 1910, 
no steps were taken to hâve him deported until October 22, 1912, two , 
years and six months afterwards. If he was unlawfully within the 
country in 1910, it was the duty of the officiais of the government to 
bave taken steps at that time to bave him arrested and deported. The 
fact that during this long period of inaction the government made no 
move against him implies a lack of confidence in its case. We are 
also inclined to attach some importance to the fact that the défendant 
voluntarily applied to the government officiais in 1910 for a certificate 
to establish his status as a merchant. It is extremely doubtful whether 
he would bave ventured to make such an application if he had enter- 
tained a doubt as to his ability to establish the facts necessary to sus- 
tain his application, with the danger of déportation threatening him 
if he brought the matter to the attention of the government and failed 
to secure the certificate. 

We are confronted in this case, as in Chinese cases usually, with 
évidence more or less contradictory and inconsistent. The defendant's 
testimony was considerably confused and we bave noted that he contra- 
dicted his own testimony many times. But the fact is not to be over- 
looked that the only material fact in the case is whether or not the de- 
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fendant was a merchant during the period of registration. If he was, 
he cannot be deported, although he may subsequently hâve become a 
laborer. That he was a merchant in San Francisco and in Newark 
was not only testified to by the défendant but his testimony was cor- 
roborated by that of other witnesses. There was positive testimony to 
show that he had an actual interest in the firms in vvhich he claimed to 
be a member. We fail to find in the record any évidence which con- 
tradicts his contention and the corroborative testimony that he was a 
merchant in San Francisco for 13 years until the earthquake destroyed 
his business and dissolved his firm. We are not prepared to disre- 
gard ail his testimony because of his erroneous and contradictory state- 
ments of events which occurred over 20 years ago. The court may 
well take into considération the fact that this man is a foreigner, un- 
educated, and with such slight knowledge of our language that it was 
necessary to take his testimony through an interpréter, whose knowl- 
edge of English may not hâve been greatly superior to his own. 

The évidence upon the whole, unsatisfactory and incomplète though 
it may be, has led us to the conclusion that this man was in fact a mer- 
chant within the meaning of the statute during the registration period, 
and that he was therefore not required to hâve a laborer's certificate. 

The judgment of the court below is affirmed, and the défendant is 
discharged. 



COCA-COLA CO. V. GAT-OLA CO. 

GAY-OLA CO. V. COCA-COLA CO. 

(Circuit Court of Appeals, Sixtli Circuit Marcli 13, 1914.) 

Nos. 2542, 2543. 

1. Teade- Marks and Teade-Names (§ 100*) — Unlawful Compétition — Sale 

OF DEFEKDANT'S PrODUCT — MÉTHOD. 

Where défendant put out a soda water syrup in unlawful compétition 
with coca-cola, It was not entitled to sell Its syrup in bulk to bottiers 
on their agreement to put It up only in such bottles as would cause it to 
reach the ultimate consumer in a form periuitted by a deeree In a suit for 
unlawful compétition ; coiuplainant lieing entitled to restrain the mar- 
keting of defendant's product except through such branches or amendes 
as would charge défendant with their acts. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 114 ; Dec. Dig. § 100.* 

Unfair competltfon, see notes to Scheuer v. Muller, 20 C. C. A. 1C5; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

2. Tbade-Marks and Tiiaue-Names (§ 100*) — Unlawful Compétition. 

In a suit for unlawful compétition, it is proper for the court under cer- 
tain circumstances in settling a deeree forbidding unfair compétition to 
prescribe that certain forms may be used, and it used wlll not coustitute 
prohibited fraud. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 114 ; Dec. Dig. § 100.*] 

Appeals from the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge. 

•For other cases see same to^ic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Suit in equity by the Coca-Cola Company against the Gay-Ola Com- 
pany. From a decree in favor of complainant in a suit for unlawful 
compétition, both parties appeal. Modified. 

W. D. Thomson and Candler, Thomson & Hirsch, ail of Atlanta, 
Ga., and Lehman, Gates & Martin, of Memphis, Tenn., for Coca- 
Cola Co. 

Léo Goodman and Hirsh & Goodman, ail of Memphis, Tenn., for 
Gay-Ola Co. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges. 

PER CURIAM. Upon settlement of a decree in the district court 
pursuant to our opinion in Coca-Cola Co. v. Gay-Ola Co., 200 Fed. 
720, 119 C. G. A. 164, the qiiestions arising were so disposed of as to 
cause both parties to appeal. This makes it necessary for us to con- 
sider and apply our former opinion. 

The Gay-Ola Company offered two plans by which it thought its 
syrup might be kept in bulk at soda fountains, and there prepared in 
glasses and served, without too much danger that it would be palmed 
off for Coca-Cola. We agrée with the district judge that neither plan 
would be efficient, or within the fair meaning of our opinion. Upon 
the appeal of the Gay-Ola Company, the action below must be affirmed. 

[1] The Gay-Ola Company claims it should be allo'wed to sell its 
syrup in bulk to bottiers in différent parts of the country who will 
agrée with it to put up the syrup only in such bottles as will cause it 
to reach the ultimate consumer in the form permitted by our opinion. 
The Coca-Cola Company insists that this would resuit in évasion of 
the intended restriction, since the bottiers could then use or sell the 
syrup as they pleased. We cannot see how it is possible for this 
syrup, carrying what on the record must be called the guilty color, to 
be sold by the Gay-Ola Company, so that it loses title and control, and 
for the court at the same time to retain practical power to enforce 
against the Gay-Ola Company the existing restriction upon the ultimate 
form of sale. Obviously, by establishing its own bottling works in dif- 
férent places, or by causing the bottling to be donc by its agents, whose 
acts are its acts, it can get its product on the market in bottled form ; 
if such branches or agencies are impracticable, and the Gay-Ola Com- 
pany must either change the color or abandon the business, this resuit 
must be charged to its f raudulent inception — to a "congénital defect." . 
We think the decree should absolutely prohibit sales by the Gay-Ola 
Company unless in the form prescribed for ultimate use. 

[2J The Gay-Ola Company presented a package which it proposed 
to use for its bottled product, in order to diiïerentiate from the Coca- 
Cola bottled product; and asked the district judge to approve and 
sanction this form by a paragraph in the decree. He did so. The 
Coca-Cola Company appeals from this action, and insists that the court 
cannot. in settling a decree forbidding unfair compétition, prescribe 
that certain f orms may be used, and will not constitute the prohibited 
iraud. This seems to be held in the Seventh Circuit Court of Appeals. 
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Hires V. Consumers' Co., 100 Fed. 809, 41 C. C. A. 71 ; Williams v. 
Mitchell, 106 Fed. 168, 45 C. C. A. 265 ; Sterling Remedy Co. v. Sper- 
mine Med. Co., 112 Fed. 1000, 50 C. C. A. 657. We are not content to 
adopt this rule. To say that such action is not within the issues seems 
hardly accurate, because the pleading issues in such suits are usually 
gênerai and broad enough to include ail the spécifie forms of the device 
which hâve been or may be used. It is clear that there are cases where 
the problem presented by the new form for which authority is asked 
will be so far away from the questions which the court has considered, 
and which the proofs cover, that it ought not to be solved without a 
new suit or a new proceeding; but there are many cases where the 
court will be as ready as it ever can be to décide such a question ; and 
to refuse to do so, and compel a new suit, is unnecessarily to prolong 
uncertainty and litigation. Whether a given case falls within one or 
the other class, or whether opportunity for additional and summary 
hearing will properly take the case from the second class into the first, 
can safely be left to the discrétion of the court. The practice con- 
demned in the Seventh Circuit was followed by Judge Coxe at Circuit 
(Carlsbad v. Schultz [C. C] 78 Fed. 469, 472); and it seems to us 
équivalent to what we think is very common in unfair compétition 
cases, i. e., providing that defendant's publication or article shall con- 
tain, or shall be enjoined unless it does contain, a certain notice or 
label, for this amounts to saying that if it does contain the prescribed 
notice it will not violate the decree. This has been done (if not more 
generally) in the Second Circuit (Waterman Co. v. Modem Co. [C. C. 
A.] 197 Fed. 534, 535, 117 C. C. A. 30); in the First Circuit (Merriam 
Co. V. Ogilvie [C. C. A.] 170 Fed. 167, 168, 95 C. C. A. 423); and in 
this court (Merriam v. Saalfield, 198 Fed. 369, 378, 117 C. C. A. 245). 
The question whether the court below rightly approved the form of 
bottle then presented needs no discussion. The Gay-Ola Company 
does not now insist upon the one then authorized, but in open court 
before us presented another form, which counsel for the Coca-Cola 
Company accepted as satisfactory. We will effectuate their agreement 
by directing that the decree authorize this new form, instead of the 
form approved by the district judge. The decree below will be re-en- 
tered in the same form it now is, excepting that the following two par- 
agraphs will be substituted for the corresponding paragraphs in the 
entry appealed from. 

"It is furtUer ordered, adjudged, and deereed that the sald défendant, Its di- 
rectors, offlcers, agents, servants, employés and assigna, and each and every 
one of them, be and they are hereby perpetually enjoined, restrained and pro- 
hibitfid from selling, or disposlng of Gay-Ola of the same or substantially simi- 
lar color to Coca-Cola, exeept when the same is sold by it in bottles, ré- 
ceptacles, or packages marked or labeled prominently with the name of the de- 
fendant's product, and deslgned and intended to be sold and delivered to the 
ultiniate consumer in said original bottle, réceptacle, or package, with said 
mark or label still remalning thereon. 

"It is further ordered, adjudged and deereed that the proposed bottling 
package presented to the Circuit Court of Appeals upon its hearing of cases 
No. 2542 and No. 2543 does constltute a package by which the ultlmate con- 
sumer will be fairly advised that he is not getting Coca-Cola ; and that the 
sale of Gay-Ola in such package to the ultlmate consumer, or to others in such 
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package for sale to the ultlmate consumer thereof, will not constitute any vio- 
lation of this decree. The bottling package so authorized is a long-necked 
clear-glass bottle having two complète annular ribs and two partlally com- 
plète such ribs blown in the body of the bottle : and having the word 'Gay-Ola' 
In large capital letters blown in the shoulder thereof, and the words 'The Im- 
proved Cola' in the body thereof ; being also provided wîth a cap or crown on 
which the words, 'Gay-Ola. It's Better,' are printed In red. This package Is 
further identified by filing one of the same as an exhibit in this cause, and 
by front and rear photographs thereof attached to this decree, and made a 
part hereof." 

Neither party will recover costs against the other. 



MAÏO V. AMERICAN MALTING CO. 

(Circuit Court of Appeals, Fourth Circuit. February 4, 1914.) 

No. 1210. 

1. CONTKACTS (I 10*) — EeQUISITES AND VALIDITT — MUTUALITT. 

A provision, in a contract for the sale of malt, to be shipped as or- 
dered, that if not ordered as required by the contract, the seller might 
charge one cent a bushel per month during the continuance of the delay, 
and that if ail the malt was not ordered withln the contract period, the 
seller might cancel the contract for the unshipped balance, or continue to 
carry the malt at such stipulated prlce, did not destroy the mutuality ot 
the contract, as the seller would by the gênerai lavi^ bave such a cholce 
of modes of redress, but merely flxed in advance the damages for delayed 
performance. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 21-40; Dec 
Dig. § 10.* 

Mutuality In contract, see notes to American Cotton Oil Co. v. Klrk, 15 
C. C. A. 543; Oakland Motor Car Co. v. Indiana Automobile Co., 121 
C. C. A. 362.] 

2. Sales (§ 116*) — Rescission by Buyee — Breach of Contract by Seller. 

Under a contract for the sale of malt, by which it was agreed that the 
seller would not quote priées on malt to other persons in the buyer's state, 
a sale of malt to another party in such state did not entltle the buyer 
to rescind, unless he was thereby prevented from selling the malt pur- 
chased by him at a satlsfactory prlce. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 290; Dec. Dig. f 
116.*] 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond; Edmund Waddill, Jr., Judge. 

Action by the American Mailing Company against George D. Mayo, 
trading as the Mayo Milling Company. . Judgment for plaintiff, and 
défendant brings error. Affirmed. 

S. S. P. Patteson, of Richmond, Va., for plaintiff in error. 

John A. Cutchins, of Richmond, Va., and Edwin Blumenstiel, of 
New York City (Cutchins & Cutchins, of Richmond, Va., on the brief), 
for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

' : ■ 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
211 F.— 60 
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ROSE, District Judge. [1] The parties will be designated as they 
were below. The malting company was there the plaintiff, Mr. Mayo 
the défendant. On October 26, 1911, the défendant agreed to buy 
6,250 bushels of malt from the plaintifï. He was to pay $1.32 a bush- 
el for it. The terms were sight draft, bill of lading attached. He was 
to order the malt shipped in approximately equal monthly installments 
prior to June 1, 1912. If he should not give shipping orders as re- 
quired by the contract, the seller was authorized to charge him for 
storing and carrying a cent a bushel per month during the continuance 
of the delay. If he failed to order ail the malt within the contract 
period, the seller was given the option of canceling the contract for 
the unshipped balance, or of continuing to carry the malt for him for 
such time as it deemed fit at the stipulated cent a bushel per month. 

Défendant claims that this réservation of alternative remédies to 
the plaintifï in the event of the def endant's breach destroyed the mu- 
tuality of the contract. A seller would, by the gênerai law, hâve such 
a choice of modes of redress. The contract merely fixes in advance 
the damages for delayed performance. This contention does not, re- 
quire f urther considération. 

[2] The défendant never ordered any of this malt. Subséquent to 
June 1, 1912, he.several times asked the plaintifï to cancel the contract. 
It refused to do so. It told him that upon certain conditions it would 
carry the malt for him to December 31st without exacting the month- 
ly compensation of a cent a bushel. He never accepted this offer, or 
bound himself to the conditions named. On the 28th of October, 1912, 
he notified the plaintifï that he would not take the malt. It caused the 
malt to be sold. The net proceeds of the sale were $4,866.64 less 
than the contract price. None of the facts thus far stated are in dis- 
pute. The défense rests on other grounds. The relations between the 
parties began in September, 1911. Défendant then wrote to plaintifï 
for its priées for distillers' malt. An agent of the plaintifï thereupon 
called upon the défendant. At the interview an understanding was 
reached that défendant would buy malt from the plaintifï, and that 
the latter would not quote priées on distillers' malt to other persons in 
Virginia. This understanding was never reduced to writing. Its pré- 
cise terms, conditions, and durations do not appear to hâve ever been 
defînitely settled. On the day on which this interview took place de- 
fendant ordered from plaintifï a car of malt. Subsequently and prior 
to November 23, 1911, other orders were given. One of thèse was that 
now sued upon. Ail of them were in writing. Except as to dates, 
qualifies, quantities, and prices they were identical in terms. Plaintiff 
in the fall of the year was wont to contract for ail the malt he expected 
to need in the next 9 or 10 months. Such seems to hâve been the com- 
mon usage of the trade. Shipments in accordance with the directions 
given by him were made to him at différent times between September 
19, 1911, and February 22, 1912. He paid for ail the malt he receiv- 
ed. His payments footed up an aggregate of over $37,000. For some 
reason during the season of 1912, the Richmond distillers bought much 
less than the usual quantity of malt. The barley crop of 1912 was 
large and of high average quality. The price of malt fell rapidly. 
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In September, 1911, it brought f. o. b. Richmond $1.32 per bushel. 
Thirteen months later it could be had for 74 cents. Défendant him.self 
testified that in the summer and fall of 1912 he held some thousands of 
bushels of malt. He had paid the preceding year's priées for it. There 
was a very small local demand. In the gênerai markets of the coun- 
try it was falling with great rapidity. He and a Richmond competitor 
of his, who was in like case, tried to protect themselves by agreeing 
not to sell under $1.35 a bushel. The jury was entitled to infer, if 
they wished, that the reason why he never agreed to the conditions 
upon which the plaintiflf offered to extend the time of delivery was that 
he could not make up his mind to surrender the hope that he might 
escape in some way f rom taking the malt at ail. While things were 
thus drifting along a car of distillera' malt sold by the plaintifï to the 
Adams Grain & Provision Company of Richmond arrived in that city. 
The défendant learned of the incident almost immediately. He at 
once, on the 23d of October, wrote to the plaintifï that he regarded 
this sale to one whom he described as a competitor as a breach of the 
contract with him, and told it that he would not take any of the malt. 
In the court below and hère he contends that he had the right to take 
this position, and that it is a complète answer to plaintifiPs demand. 

At the trial plaintiff objected to the proof of the verbal understand- 
ing or agreement. It said that the évidence was offered in the attempt 
to add by paroi a new term or condition to a written contract. It re- 
lied, not only on the gênerai rules of law upon that subject, but upon 
an express provision of the contract sued on, to the effect that no 
verbal conditions or modification of it would be valid. The court al- 
lowed the évidence to go to the jury. The plaintiff contended that, 
even if there was a paroi agreement, it was not operative beyond the 
latest date fixed by the written contracts for the shipment of the 
malt. It argued that the indulgence as to time of delivery given 
to the défendant at his request could nof extend the life of the 
agreement not to sell to others. It pointed out that there was no con- 
sidération shown or even suggested to sustain a binding contract to 
extend, and no acceptance by défendant of plaintiff's conditional offer 
of extension. Again the court overruled the objection and upheld the 
contention of the défendant. The court told the jury that if they be- 
lieved that on the 23d of October, 1912, the défendant could hâve sold 
the malt which the plaintiff was then holding for him at a price satis-, 
factory to himself and at which he was holding it, and that he was pre- 
vented from so doing by reason of the shipment into his territory of 
maltat a price below that at which he was then holding it, they must 
find for the défendant. They were further instructed that if, on the 
other hand, they found that the shipment did not prevent the plaintiff 
from selling, but that his inability to do so was the resuit of a long-con- 
tinued fall in the market price, or of the shutting down of business by 
his customers, or for any other cause over which plaintiff had no con- 
trol, their verdict must be for the plaintiff. It is to this latter instruction, 
and to the refusai to tell the jury that the shipment in question in itself 
entitled the défendant to rescind, that he makes his most serions ob- ■ 
jection. It is not every breach of a term or provision of a contract 
which will justify its rescission by the other party. If the breach did 
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nim no hurt, it was immaterial. If the shipment in question forced 
down the price of defendant's malt, or kept him f rom selling it, he was 
injured by it. It could not hâve harmed him in any other way. 
Whether it did him that harm was squarely submitted to the jury. 
They decided against him. They did not give the' plaintiff a verdict 
for the full amount to which from the évidence it would appear to 
hâve been entitled. The 1,500 bushels of malt were shipped to the 
Adams Grain & Provision Company. They paid 74 cents a bushel for 
it, or $1,110 in ail. Défendant points out that the verdict for the 
plaintifï was for $3,756.64, and that this is precisely $1,110 less than 
the sum claimed by it. Such appears to be the fact. We do not see 
that the défendant has any reason to complain of the action of either 
court or jury. 
Affirmed. 



In re MEADOWS et al. 

(Circuit Court of Appeals, Second Circuit February 10, 1914.) 

Nos. 16, 17. 

Bankeuptct (§§ 223, 368*) — Compensation op Rkferee and Trustée. 

Under Bankr. Act July 1, 189S, c. 541, § 40, 30 Stat 556 (U. S. Comp. 
St. 1901, p. 3436), providing tliat référées sàall reçoive 1 per centum of 
ail moneys dlsbursed to creditors by the trustée, section 48, which prior 
to the amendment of 1910 (Act June 25, 1910, c. 412, § 9, 36 Stat. 840 
{U. S. Comp. St. Supp. 1911, p. 1502]) provided for specified commissions, 
which might be allowed to the trustée on moneys dlsbursed by him be- 
longing to estâtes administered by him, and section 72, as added by Act 
Feb. 5, 1903, c. 487, § 18, 32 Stat. 800 (U. S. Comp. St. Supp. 1911, p. 
1512), providing that neither the référée nor trustée shall in any form 
or guise receive, nor shall the court allow, any other or further com- 
pensation than that expressly authorized by that act, where a bankrupt 
to secure valld loans pledged negotlable stock and bonds havlng a market 
value about equal to the amount of the loan, which were sold in bank- 
ru'ptcy, realizing a small surplus, the trustée and référée were entitled 
to commissions only on the surplus after paying loan, especially where 
the commissions on the entire amount would hâve exceeded the surplus. 

[Ed. Note. — For other cases, see Bankruptcy, Cent DIg. §§ 571, 888-894 ; 
Dec. Dig. §§ 223, 368.*] 

Pétitions to Revise Order of the District Court of the United 
States for the Western District of New York. 

In the matter of Harold G. Meadows and another, as individuals 
and members of the firm of Meadows, Williams & Co., bankrupts. 
On pétitions by William H. Hotchkiss, référée, and Edward F. Walsh, 
trustée, to review an order which sustained exceptions by a creditor 
to the trustee's final report and disallowed commissions to the trustée 
and référée, except so far as they were based upon moneys disbursed 
and realized from available assets, exclusive of the amount due to 
pledgees upon their securities. Order affirmed. 

The opinion of the District Court is reported in 199 Fed. 304. 
• See, also, 181 Fed. 911. 

•For other cases see same topio & § kcmbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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John Lord O'Brian and Bradley Phillips, both of Buffalo, N. Y., 
for appellants. 

Shire & Jellinek, of Buffalo, N. Y. (Vernon Cole and Edward L. 
Jellinek, both of Buffalo, N. Y., of counsel), for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. On August 25, 1908, the bankrupts, who had 
been doing business as stock and bond brokers at Buffalo, N. Y., were, 
on their own pétition, adjudged bankrupts. It is unnecessary to enter 
upon a discussion of the facts or to state them in détail as there is 
praclically no dispute regarding them. 

The question is one of law and may be epitomized as f ollows : Where 
a bankrupt bas borrowed money f rom a bank and bas pledged negotia- 
ble stock and bonds for its repayment, having a market value about 
equal to the amount of the loan, and the pledged property is sold in 
bankruptcy, realizing a small surplus, are the trustée and référée en- 
titled to commissions on the entire amount realized or only upon the 
surplus after paying the loan? 

We are of the opinion that upon thèse facts the commissions should 
be charged only upon the amount realized by the estate. Section 72 
provides : 

"ïhat neither the référée, receiver, marshal, nor trustée shall In any form 
or guise receive, nor shall the court allow Mm, any other or further com- 
pensation for his service than that expressly authorized and preseribed by 
this act." 

The compensation which alone can be received by the référée and 
trustée is expressly provided for in sections 40 and 48 respectively. 
Section 40 permits a commission of 1 per centum to the référée "on 
ail moneys disbursed to creditors by the trustée." Section 40, prior to 
the amendment of 1910, provided for certain commissions which may 
be allowed the trustée on moneys disbursed by him, belonging to an 
estate which he bas administered. Section 2 (5) of the act provides 
for extra compensation where the court bas authorized the trustée to 
conduct the business of the bankrupt for a limited period, but this was 
not done in the case at bar. The resuit of the sale of the securities 
was of no benefit financially to the gênerai creditors, if the appellants' 
position be correct, for the amounts allowed by the référée to himself 
and to the trustée more than absorbed the small surplus realized at the 
sale. The total amount of the liens was $366,807.68. The total 
amount received from the purchaser was $371,485.55, so that the 
amount of the equity of rédemption, which was the only interest the 
creditors had in the securities was $4,677.87. The amounts allowed by 
t,he référée aggregate $5,807.64, so that the gênerai creditors are worse 
off by $1,129.77 than they would hâve been if the banks had sold the 
securities. The suggestion that the deposit of $10,670.13 in the Fidel- 
ity Trust Company to the crédit of the bankrupt partnership was saved 
by the trustee's sale can hardly be maintained. There is no reason to 
suppose that the sale of the securities, if made by the banks, would 
not hâve been an honest sale and that fuU notice would not bave been 
given to ail interested in the securities. In short, there is nothing to 
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induce us to think that a sale by the pledgees would not hâve realized 
as much as the sale by the trustée. 

We must not be understood as questionmg the right of the trustée 
to sell the securities, the title to which remained in the bankrupts and 
passed f rom them to him. ReaHzing, however, as he must hâve donc, 
that the only interest the creditors whom he represented had in the 
security was the equity of rédemption, and being able to estimate with 
accuracy what that equity was, we think it doubtful whether he and 
the référée should hâve taken the course they did take, knowing that 
if they took the fées, which they now claim, their action would be 
detrimental to the interests of the gênerai creditors. Thèse creditors 
might be justified in thinking that the sale by the trustée was not for 
their interest, but was had for the purpose of enabling thèse officers to 
collect commissions on the entire value of the property, although the 
creditors had no interest except in the small equity. We do not intend 
to question the good faith of the référée and trustée in ordering and 
conducting the sale in question. We hâve called attention to the lack 
of benefit to the creditors to emphasize the improbability that Congress 
intended to include money paid to banks, under such circumstances as 
are hère developed, as money disbursed to creditors by the trustée. 

It is conceded that the pledges were in ail respects regular and valid, 
the security was given by the bankrupts to the banks to secure honest 
loans. The only interest the creditors or the trustée had in the pledged 
property was in the equity of rédemption. When that is ascertained, a 
reliable basis is found upon which commissions may be computed. 
The theory upon which commissions are aUowed is that they shall be 
regulated with référence to the benefits conferred on the estate. In 
the case at bar no benefit was conferred upon the creditors, the amount 
in the hands of the trustée was not increased and no basis for extra 
compensation amounting to nearly $6,000 was laid. The net resnlt of 
the proceeding in the bankruptcy court is that in order to collect a 
$4,677 equity for the gênerai creditors $5,800 lias been expended. 
The validity of the pledges of the property to the banks was never 
disputed and as most of the property had' a market value, the balance 
due to the estate could at any time hâve been ascertained. The gênerai - 
creditors had no interest in thèse securities unless their value exceed- 
ed the debts for which they were pledged and yet the référée and 
trustée demand a percentage upon the entire amount so realized. The 
resuit of the proceeding being that the creditors would hâve been much 
better off if the pledgees had been permitted to sell the pledged prop- 
erty without interférence. Thèse officers not only appropriated the 
entire equity of rédemption but coliected a part of their percentages 
from property which otherwise would hâve been divided among the 
gênerai creditors. 

If it be once established that the bankruptcy officiais can collect the 
percentages authorized by the two sections in question from the 
pledged property, irrespective of its value to the estate, it foUows logi- 
cally that if the property be worth far less than the debt for which it 
is pledged, still thèse officiais may collect the percentages. 

The order is affirmed. 
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McKINNET V. GENERAL ACCIDENT FIRE & LIFE AS SUR. CO., Limited. 

(Circuit Court of Appeals, Eighth Circuit Marcli 7, 1914.) 

No. 3979. 

(Syllabus hy the Court.) 

1, Insurance (§ 646*) — Accident Insurance — Right of Recovebt — Bueden 

or Pboof. 

Under a policy whereby the Insurance company contracts that if deatli 
shall resuit to the insured from bodily injuries caused by an accident 
alone within 90 days from the date of the injuries it vvill pay on account 
thereof $5,000 In addition to specifled weekly indemnity, and that if 
such injuries shall "immediately, wholly and continuously disable and 
prevent the insured from performing any and every kind of duty pertain- 
ing to his occupation, and during the perlod of such continuous disability 
and within two hundred weeks from the date of the accident, resuit" in 
the death of the insured, the company will pay $5,000, It is indispensable 
to a recovery for a death occurring more than 90 days after the date of 
the bodily injuries caused by the. accident that they should hâve imme- 
diately, wholly, and continuously disabled and prevented the insured from 
performing any of the duties of Ms occupation. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1555, 1645- 
1668 ; Dec. Dig. § 646.* 

Accident Insurance — risk and causes of loss, see notes to National Ace. 
Society of City of New York v. Dolph, 38 C. C. A. 3; New Amsterdam 
Casualty Co. v. Shields, 85 C. 0. A. 126.] 

2. Insurance (§ 146*) — Action on Policy — Construction. 

Where the terms of a contract are unambiguous and thelr meaning Is 
plain, they must be held to mean what they clearly express, and no room 
is left for construction. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; 
Dec. Dig. § 146.*] 

In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by Susie C. McKinney against the General Accident Fire & 
Life Assurance Company, Limited. Judgment for défendant, and 
plaintiff brings error. Affirmed. 

C. M. Williams, of Hutchinson, Kan., for plaintiff in error. 
J. C. Rosenberger and Kersey Coates Reed, both of Kansas City, 
Mo., for défendant in error. 

Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

SANBORN, Circuit Judge. This case présents a single question. 
Is pleading and proof that the accidentai bodily injuries, which caused 
the death of the insured, immediately, wholly, and continuously dis- 
abled him from performing the duties pertaining to his occupation, in- 
dispensable to a recovery by the beneficiary on account of such a death 
which occurred more than 90 days after the infliction of the injuries 
under a pohcy of accident insurance whereby the maker agrées to pay 
for death caused by accidentai bodily injuries on thèse conditions : 

"If any one of the disabilities enumerated below" (the first of which was 
death) "shall resuit from such injuries alone, within ninety days from the 

•For other cases see same topio & § numbeh In Dec. & Am. Dlgs. 1907 to datf!, & Rep'r Indexes 
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date of the accident, the corporation will pay the sum speclfled opposite such 
dlsability, under section 'B'" (whlcli sum was $5,000), "and in addition to 
weekly indemnity as provided in part 2, from the date of tlie accident to the 
date of death, dismemberment or loss of sight ; or. If such injuries shall, in- 
dependently and exclusively of ail other causes, immediately, wholly and 
continuously disable and prevent the Insured from performing any and ev- 
ery klnd of duty pertaining to his occupation, and, during the period of 
such continuous dlsability and wlthin two hundred weeks from the date of 
the accident, shall resuit in any one of the dlsabilities enumerated below" 
(the first of which was death), "the corporation will pay the sum specifled op- 
posite such dlsability under section 'B' " (which sum was $5,000), "and In 
addition, weekly indemnity as provided In part 2 to the date of the death, 
dismemberment or loss of sight." 

The court below answered this question in the affirmative and sus- 
tained a demurrer to a complaint for a recovery for the death of an 
insured which disclosed the facts that his accidentai injuries occurred 
on September 25, 1909, that they did not disable him from performing 
the duties' of his occupation until March 15, 1910, and that he did not 
die until May 21, 1911. 

[ 1 ] Counsel spécifies this ruling as error, argues that the condition 
that "if such injuries shall immediately, wholly and continuously dis- 
able" the insured found in the second part of the paragraph quoted 
does not limit the right of recovery for his death after the 90 days, 
but applies to the weekly indemnity only, because, as he contends, there 
is strong reason for conditioning the right to recover the weekly in- 
demnity by immédiate and continuous disability and none for thus lim- 
iting the beneficiary's right to recover for the death of the insured, and 
he cites in support of his argument Rorick v. Railway Officiais' & 
Employés' Ass'n, 119 Fed. 63, 55 C. C. A. 369; ^tna Life Ins. Co. v. 
Bethel,_140 Ky. 609, 131 S. W. 523, 526; and Continental Casualty Co. 
v. Colvin, 77 Kan. 561, 95 Pac. 565. The opinions in thèse cases hâve 
been read and considered, but they are neither authoritative nor per- 
suasive upon the question in this case, because none of the contracts 
in either of the cases cited contain the clear and conclusive agreement 
which has been recited. There is a sound reason for limiting the acci- 
dentai deaths occurring more than 90 days after the accidents for 
which an insurance company agrées to become liable to those caused 
by accidents which are followed by immédiate, complète and continuous 
disability. The proportion of deaths that are caused by accidents inde- 
pendently of ail other causes is small. Ail die, but most deaths are 
caused by disease or by causes other than accidents. It is not difficult 
to prove by the mistaken opinions of witnesses that a death which oc- 
curs more than 90 days after an accident which was not followed by 
immédiate and continuous disability was caused by that accident inde- 
pendently of ail other causes, even when the truth is that it was caused 
by disease alone, or by disease and the accident. It was undoubtedly 
to guard itself against recoveries for such deaths and to restrict its 
liability, as it had the moral and légal right to do, to the liability for 
deaths occurring more than 90 days after the accidents to those in 
which the immédiate, complète, and continuous disability of the victims 
after the accidents presented physical évidence that the accidents were 
the cause thereof , that the company, while it contracted without condi- 
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tion to pay $5,000 for the accidentai death of the insured occurring 
within 90 days after the accident, limited its liability to pay for his ac- 
cidentai death occurring more than 90 days after the accident and with- 
in 200 weeks thereof by the express condition that the injuries caused 
by the accident should immediately, wholly, and continuously, until "his 
death, disable him from, performing any duty pertaining to his occu- 
pation. 

[2] A considération of the reason for this provision of the policy 
and of the gênerai rules for the construction of contracts, however, 
while persuasive, is not controlling in the case in hand, for the terms 
of the policy are free from ambiguity or uncertainty, and this case falls 
under the familiar rule that, where the terms of a contract are unam- 
biguous and plain, they must be held to mean vi'hat they clearly ex- 
press, and no room is left for construction. Impérial Fire Ins. Co. v. 
Coôs County, 151 U. S. 452, 463, 14 Sup. Ct. 379, 38 L. Ed. 231 ; Liv- 
erpool & London & Globe Ins. Co. v. Kearney, 94 Fed. 314, 319, 36 
C. C. A. 265; Delaware Ins. Co. v. Gréer, 120 Fed. 916, 921, 57 G. G. 
A. 188, 61 L. R. A. 137. 

Stripped of some of its verbiage, the plain and certain contract of 
this insurance company by its policy was to pay to the plaintifï, the 
beneficiary named therein, $5,000 on account of the death of the in- 
sured occurring within 90 days after the accident which alone caused 
it, and to pay her $5,000 on account of his death occurring more than 
90 days and within 200 weeks after the accident which alone caused 
it, if the bodily injuries inflicted by that accident immediately, wholly, 
and continuously disabled and prevented him from performing any 
and every duty pertaining to his occupation. The plaintifif admits by 
her complaint that the death of the insured did not occur within 90 
days after the accident which caused it and that the bodily injuries 
caused by that accident did not immediately, wholly, or continuously 
thereafter disable or prevent him from performing for several months 
duties pertaining to his occupation. The death of the insured was not, 
therefore, one of those on account of which the insurance company 
agreed to make a payment to the beneficiary, and the judgment below 
must be affirmed. 

It is 50 ordered. 



VALLEY CAMP COAL CO. v. KUCEWICZ. 
(Circuit Court of Appeals, Third Circuit. March 30, 1914.) 

No. 1828. 

Masteb and Sebvant (§ 286*) — Injuries to Servant — Négligence — Failtjbe 
TO Warn — Precatjtions — Questions for Jury. 

Where plaintlff, a slate picker at a coal tipple, was called from lils 
regular duty in the early morning, before daylight, to assist In adjusting 
a belt to a large pulley wheel operated by electriclty, and he was injured 
by the sudden, rapid starting of the wheel whlle engagea in such work, 
whetlier défendant was négligent in falling to warn him of the danger, 
and whether it had exercised reasonable care to safeguard the place, by 

*For otber cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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taklng reasonable précautions against accidentai or Inadvertent startlng 
of the machlnery, was for thé jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006, 1008, 1010-1015, 1017-1033, 103&-1042, 1044, 1046-1050; Dec. 
. Dig. § 286.*] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; James S. Yoiing, District Judge. 

Action by M. Kucewicz against the Valley Camp Goal Company. 
Judgment for plaintiflf, and défendant brings error. Affirmed. 

John McCartney Kennedy, Watson & Freeman, and Robert W. 
Sutton, ail of Pittsburgh, Pa., for plaintiff in error. 
John T. Moore, of Pittsburgh, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The défendant in error, an alien, brought 
suit in the court below to recover from plaintiff in error, a corpora- 
tion and citizen of the state of Pennsylvania, damages for injuries 
alleged to hâve been occasioned by its négligence. 
The facts as disclosed by the record are as foUows: 
On January S, 1912, and for nearly two years prior thereto, the 
plaintiff was employed at the defendant's mine, his principal and reg- 
ular duty being to pick slate out of the coal that had been taken from 
the mine. On the day above stated, while yet dark, Kinloch, super- 
intendent of the mine, ordered plaintiff to go on the top platform of 
the coal tipple, 40 or 50 feet above the ground, to assist another em- 
ployé in putting a belt on a wheel, which was then at rest. The wheel 
was some eight feet in diameter, and the belt very heavy and ten 
inches in width. It led from this large wheel down to a smaller wheel 
on the ground floor, connected with machinery for raising coal from 
the mine. The machinery was actuated by electricity in charge of 
an engineer down on the floor of the mine and some 200 feet away 
from the wheel on which the plaintiff was assisting to place the belt. 
A narrow platform, but of sufficient width for the purpose, seems to 
hâve surrounded the wheel on which, at the time of the accident, plain- 
tiff, another man called an engineer, and Kinloch, the superintendent 
of the mine, were standing. Plaintiff was standing on one side of the 
wheel and the engineer on the other, both engaged in putting the belt 
on this large wheel. It appears that after the belt had been once put 
on, the wheel was started, on a signal shouted from this platform 
to some one who touched a button on the first floor, which rang a 
bell in the switch room where the engineer was in charge. Directly 
after the wheel was started, the belt again came off, the machinery 
was stopped, and the two men undertook again to place the belt back 
on the wheel. While doing so, and before the belt had been put in 
position, the wheel suddenly started at high speed .and the plaintiff, 
who was holding the belt with both hands, was so caught by it that 
he was thrown from the wheel down onto the floor immediately be- 
neath the platform, and sustained the injuries complained of. 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It was in évidence that the plaintiff had never been employed in this 
work of placing or assisting to place the belt on this wheel prier to 
the morning in question. The hour was about twenty minutes before 
sevçn in the morning, the month of December, and as it was not yet 
Hght, Kinloch, the superintendent, had a torch in his hand to furnish 
the necessary light for the opération. No signal was given from the 
platform for the starting of the wheel this second time. The engi- 
neer testified, however, that he did receive a signal from the bell con- 
nected with the button on the first iîcor, although the man who usu- 
ally gave that signal testified that he did not give it for the second 
starting. There is practically no évidence to show just how this 
wheel came to be started, or how, if at ail, the bell was rung. The évi- 
dence shows that, where the machinery actuating such a wheel is 
started by steam, it may be, and generally is, when a belt is being put 
on, started slowly, in order to assist the placement of the belt, but 
that where the machinery is actuated by electricity, this slow turning 
of the wheel cannot be had, but it commences to revolve suddenly and 
at once at high speed, as was the case at the time of the accident. 

Plaintiff contends that the work he was required to assist in doing, 
and the place where it was to be performed, were necessarily danger- 
ous, and that as he was without expérience in such work, it was the 
duty of his employer to warn, or to cause him to be warned, of dan- 
gers attendant upon what he was required to do. It is admitted that 
no such warnings were given, but it is contended by the défendant 
that none were required, as plaintiff had been working on and around 
the machinery of the mine for more than two years, and could not 
hâve been unaware of the conditions surrounding the replacing of the 
belt in question, and of the dangers, if any, attending the same, though 
he had riever been actually engaged in such work. 

It was upon this uncontradicted testimony that défendant made its 
request, at the conclusion of the évidence, that the jury should be 
instructed to return a verdict in favor of the défendant. This mo- 
tion was refused, and the case was submitted to the jury by the 
learned judge of the court below, in a charge which fairly stated the 
contentions both of the plaintiff and the défendant. The verdict and 
judgment thereon being in favor of the plaintiff, the présent writ of 
error was sued out by the défendant. The only assignment of error 
is f ounded on the exception to the refusai of the court below to grant 
the peremptory instructions asked for. 

Having examined carefully ail the évidence disclosed in the record, 
we think the court below was justified in not withholding this case 
from the jury. The évidence tended to show that the work required 
of the plaintiff had peculiar dangers of its own, owing to the possi- 
bility of the wheel being inadvertently or accidentally started in rapid 
révolution while the work was going on ; that such starting, where 
electricity was used as the motive power, was always sudden and at 
high initial speed, differing in that respect from the slow and graduai 
movement where steam was the actuating force. Such being the case, 
the cou-t below decided to submit to the jury the question, as to what 
were the dangers of the place in which he was required to work, and 
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^whether they were such as imposed upon the employer a duty of in- 
structing a man inexperienced in such work in regard to them. More- 
over, in view of the danger peculiar to the situation, of an inadvertent 
or accidentai starting of the machinery, the question arises on the 
évidence, whether défendant had performed the master's duty of ex- 
ercising reasonable care to safeguard the place wherein his employé 
is required to work, by taking précautions against such accidentai or 
inadvertent starting of the machinery, précautions not necessary un- 
der other and ordinary circumstances. 

We think thèse questions were properly for the jury, and therefore 
the judgment below is afBrmed. 



GOOD V. KANB.t 

(Circuit Court of Appeals, Eighth Circuit March 7, 1914.) 

No. 133. 

(Syllalus by the Court.) 

1. Bankruptct (§ 136*) — Summabt Pboceedinqs Against Bankkupt — Evi- 

dence. 

On a liearing upon an order on the bankrupt to show cause why he 
should not be required to turn over assets to the trustée, his testlmony on 
his gênerai examination at tlie first meeting of his creditors is admissible 
against him, even though the référée at that examination erroneously 
denied the bankrupt the right to hâve his counsel cross-examine him and 
give him an opportunity in that way to explain and to correct the tes- 
timony on his examination. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

2. Baxkruptct (§ 446*) — Pétition to Revise — Décisions Rbviewable. 

Décisions of disputed questions of fact on confiicting évidence are not 
reviewable upon a pétition to revise. 

But the question of law whether or not there was any substantial évi- 
dence to sustain a décision or order may be considered or determined by 
the appellate court upon such a pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929 ; Dec. 
Dig. §' 446.* 

Appeal and revlew in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

3. Banketjptct (§ 136*) — Possession of Pbopebtt — Peesumption — Btjrden 

OF Peoop. 

When property of a bankrupt estate is traced to the possession of one 
on the eve of his bankruptcy, it is presumed to remain in his possession 
or under his control until he satisfactorily accounts to the court of bank- 
ruptcy for its disposition or disappearance, and the burden is on him so 
to account. 

He cannot escape an order for its surrender by a mère dental under 
oath that he bas the property or its proceeds in his possession or under 
his control, or that they are the property of the bankrupt estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of Missouri ; David P. Dyer, Judge. 

•For other cases see sajne topic iî § nbmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Eehearing denied May 4, 1914. 
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Pétition by Isadore Good against Joseph Kane, trustée in bankrupt- 
cy of the estate of Isadore Good, bankrupt, to revise an order of the 
référée, affirmed by the District Court, that petitioner turn over cer- 
tain property to the trustée. Pétition to revise dismissed. 

C. W. Rutledge, of St. Louis, Mo., for petitioner. 

Lee W. Grant, of St. Louis, Mo., and W. H. Close, for respondent. 

Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

SANBORN, Circuit Judge. [1] Isadore Good, a bankrupt, chal- 
lenges, by a pétition to revise, an order of the référée which was af- 
firmed by the District Court, that he turn over to the trustée $2,000 
which they found was property of his bankrupt estate and in his pos- 
session. He founds his challenge on the grounds: (1) That the référée 
and the court admitted in évidence against him on the hearing for the 
order his testimony on his gênerai examination at the first meeting of 
creditors, at which it was alleged that he was denied the right to be 
cross-examined by his counsel or to explain and correct his testimony ; 
and (2) that there was no légal évidence that the bankrupt had in his 
possession or under his control $2,000 of the property of the bankrupt 
estate at the time the order was made. The answer to the pétition dé- 
nies that the référée refused to permit the counsel for the bankrupt to 
cross-examine him on his gênerai examination at the meeting of credi- 
tors; but, even if the référée had made such a déniai, it would not 
hâve disqualified his testimony on that examination as évidence against 
him, although it would hâve undoubtedly much weakened its force. A 
bankrupt without question has the right on his gênerai examination at 
the first meeting of the creditors, or at any other examination, to the 
attendance and services of counsel to object to inadmissible évidence 
and examination, to except to erroneous rulings and to so cross-exam- 
ine the bankrupt as to elicit the whole truth regarding the subjects of 
the examination by means of the bankrupt's correction of mistakes in 
and explanations of his earlier testimony. A timid, thoughtless, or ig- 
norant debtor may not be led on by a quick, trained examiner to make 
mistaken admissions and to tell half truths and then denied the oppor- 
tunity to correct or explain his testimony in answer to questions by 
his own counsel. However, there was no error in the admission of 
his gênerai examination in this case because it was compétent évidence 
against the bankrupt as an admission against interest although he was 
denied cross-examination. In re Cole, 163 Fed. 180, 90 C. C. A. 50, 
23 L. R. A. (N. S.) 255; Kirsner v. Taliaferro, 202 Fed. 51, 59, 120 
C. C. A. 305, 312, 313. 

[2] Nor is the position that there was no légal évidence to sustain 
the finding that the bankrupt had $2,000 belonging to his estate in his 
possession or under his control maintainable hère upon the record 
which is presented. The bankrupt himself testified on his gênerai ex- 
amination to the amounts of money he received from the sales of his 
merchandise at wholesale and to the amounts he expended during the 
four months preceding the filing of the pétition for his adjudication 
in bankruptcy, and the amounts he thus received exceeded the amounts 



958 211 FEDERAL KEPORTEK 

he expended, or in any way accounted for, by at least $2,000. He also 
testified that during this time he was constantly selling at retail and 
receiving the proceeds of considérable quantifies of goods, but that he 
did not know and could not estimate the amounts he received from 
thèse sales. He testified that he sold at wholesale large amounts of 
goods in proportion to his stock at priées much less than their cost, 
took the money of ail thèse sales, and kept no books of account from 
which the amounts of his sales, receipts, or expenditures could be de- 
termined with reasonable accuracy. Counsel in his brief déclares that : 

"The whole case turns on tbe amount of goods sold Heriuan Faber and 
the amount of cash received from Faber. ïbe référée found he received $5,- 
000 in cash from Faber, and the évidence conclusively shows, and petitioner 
contends, he received but $3,000 in cash from him. The différence Is the 
$2,000 the référée ordered paid." 

If the crucial question had been, as counsel asserts, whether the 
bankrupt received $5,000 or $3,000 from Faber, it would not be re- 
viewable in this case, for he testified on his gênerai examination no 
less than four times that he received $5,000 in cash from him, and on 
his subséquent examination on the order to show cause he testified that 
he received only $3,000. His own testimony was both compétent and 
conflicting. This hearing is on a pétition to revise, and décisions of 
disputed questions of fact on conflicting évidence are not reviewable 
upon a pétition to revise, although the question of law whether or not 
there was any substantial évidence to sustain such a décision or order 
may be considered and determined upon such a pétition. In re Frank. 
182 Fed. 794, 797, 105 C. C. A. 226, 229; Kirsner v. Taliaferro, 202 
Fed. 51, 56, 120 C. C. A. 305, 310; In re Lee, 182 Fed. 579, 581, 105 
C. C. A. 117, 119. 

[3] Nor was the fact that the bankrupt denied in his testimony that 
he had this $2,000 in his possession or under his control conclusive 
of that issue. There was much compétent évidence to sustain a finding 
that more than that amount of money of his estate above ail that he 
claimed to hâve paid out and above ail that he accounted for had been 
received by him within the four months preceding the filing of the 
pétition in bankruptcy. And when property of a bankrupt estate is 
traced to the possession of one on the eve of his bankruptcy, it is pre- 
sumed to remain in his possession or under his control until he satis- 
factorily accounts to the court of bankruptcy for its disposition or dis- 
appearance, and the burden is on him so to account. He cannot es- 
cape an order for its surrender by simply denying under oath that he 
has it, or that it is the property of the bankrupt estate. 

The conclusion is that there was compétent and substantial évidence 
to suj port the finding and order below, and the pétition to revise is, 
accordingly, dismissed. 
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HUNTLBY V. EMPIRE ENGINEERING CORPORATION. 
(Circuit Court of Appeals, Second Circuit February 10, 1914.) 

No. 86 

1. Canals (§ 18*) — Construction — Liability for Injuries. 

A party oontracting with the state to widen and deepen a section of a 
canal was llable for any damage resulting to a party using the canal 
from Its négligence in performing its contract. 

[Ed. Note.— For other cases, see Canals, Cent Dlg. §§ 20-24 ; Dec. Dig. 
§ 18.*] 

2. Canals (§ 18*) — Actions foe Injuries — Bubden of Proop. 

Where the rock upon whlch a canal boat struck must hâve been raised 
while a contracter with the state was in possession and charge of the 
bottom of the canal, for the purpose of widening and deepening it, the 
burden was on it to explain how the rock became displaced, whlch burden 
was not met by showing that the buckets on its ladder dredge did not 
raise the rock by direct contact. 

[Ed. Note.— For other cases, see Canals, Cent. Dlg. §§ 20-24 ; Dec. Dig. 
! 18.*] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Libel by Loren E. Huntley, individually and as trustée, against the 
Empire Engineering Corporation. From a decree for the libelant 
(189 Fed. 516), the respondent appeals. Affirmed. 

D. L. Spring, of Buffalo, N. Y., for appellant. 
Brown, Ely & Richards, of Buffalo, N. Y. (J. B. Richards, of Buf- 
falo, N. Y., of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The respondent contracted with the state 
of New York to perform a part of the improvement of the Erie Canal, 
the work to be conducted so as not to interfère with navigation. It 
was to widen and deepen one section while the state continued to 
operate the canal as usual. The original depth of 7 to 7% feet of 
water was to be increased from 10 to 10% feet. October 24, 1909, 
the contracter, having excavated by means of a ladder dredge to a 
point within 35 to 40 feet west of Bridge No. 101, discontinued there 
and moved the dredge to a point about 150 feet east of the bridge. 
October 28th at 1 :15 a. m. the steam canal boat Paragon, pushing the 
canal boat L. E. Huntley ahead and towing the canal boats Valiant, 
John D. Fish, and Ella M. Hamilton astern on a hawser about 500 
feet long, approached the bridge in the center of the canal. The boats 
were grain laden and drew 6 feet of water or less; 6 feet being the 
maximum draft allowed by law. When close to the bridge, the L. E. 
Huntley struck something sustaining injuries which caused her to sink 
at a point a little east of the bridge. The Paragon also struck, but 
cleared, while the Valiant fetched up and remained fast. The libel- 
ant, as owner of the boats and bailee of the cargoes, filed this libel 
to recover damages of the respondent on the ground that in excavat- 

•For other cases see same topic & I ncmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing it had thrown up a large rock on the bottom and negligently left 
it unbuoyed and unmarked. Judge Hazel directed a decree for the 
libelant, from which the respondent appeals. 

The canal is open for navigation from May 15th to November 15th 
in every year and is used by many boats drawing 6 feet of water; 
canal boats, especially steam canal boats, generally towing in the center 
of the canal. At the close of the season, the water is run out through 
culverts and spillways, so that the bottom is bare. The rock was well 
known to some of the witnesses and was examined when the water 
was run off shortly after the accident. 

[1] The law is qtiite clear that the respondent is responsible for 
any damage resulting from its négligence in performing its contract 
with the State. St. Peter v. Denison, 58 N. Y. 416, 424, 17 Am. Rep. 
258; Dunn v. Empire Engineering Corporation, 147 App. Div. 237, 
131 N. Y. Supp. 935; Harrison v. Hughes, 125 Fed. 860, 60 C. C. A. 
442. The libel proceeds upon this theory, and not upon the ground 
that the contract with the state was made for the libelant's benefit, 
and that he could avail himself of its provisions. 

[2] Therefore the single question is: Did the respondent displace 
the rock so as to reduce the depth of water in the canal? It is proved 
that this rock had been upon the bottom for many years and did not 
protrude more than a few inches; also, that at the time of the ac- 
cident it protruded from 12 to 18 inches. It was what is called a 
hardhead, described as being a round or oval boulder three or four 
feet in diameter. That this change in its position must hâve happened 
shortly before the accident is shown by the fact that no boat had 
ever touched it before the dredge moved to the other side of the bridge 
October 24th, and that two steam canal boats which passed between 
that date and October 28th, when this accident occurred, did touch it. 

The dredge is a large rectangular boat having what is called a lad- 
der extending in front which can be moved up and down, but in no 
other way. When in opération, the outer end of the ladder rests on 
the bottom. An endless belt runs around its length, carrying 51 steel 
or iron buckets some 2% feet wide by 18 inches deep. When the belt 
is set in motion, the buckets move at the rate of 25 to 27 a minute 
from the upper end of the ladder toward the water and gradually 
turn upside down. Their weight makes the belt sag down to the bot- 
tom, and they begin to bite in about 10 feet from the lower end of 
the ladder. From that point they move forward and upward, getting 
gradually straighter until they are carried in a vertical position full 
of whatever they hâve dug around a cylinder called a tumbler and 
then up the upper side of the ladder to a hopper at the upper end 
where they empty their contents and return via the underside to the 
bottom. The dredge is placed in the center of the canal fixed by a 
single spud in the bottom astem, and, by the movement of the bow 
by fasts on shore controlled by winches on the dredge, the ladder is 
enabled to work from one side of the canal to the other transversely 
in the arc of a circle. There was absolutely no indication that the 
boulder had been displaced after the water was run out of the canal. 
The dredge had evidently worked nearly up to it. If the buckets had 
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struck and rolled it over as they rose from the water to go up the 
ladder, they would also hâve displaced the earth around it; but this 
was not the case. Nor was there any évidence of stoppage in the 
work of the dredge or of in jury to any of the buckets which would 
certainly hâve been the resuit of contact with so large a rock. 

The respondent was, so to speak, in possession and charge of the 
bottom of the canal where it was working. This necessarily foUows 
from what it had contracted to do. The District Judge found, and 
we think on sufficient évidence, that the rock must hâve been raised 
during the time the respondent was at work. There is no conceivable 
cause for it excepting the work. Under thèse circumstances, we think 
the burden of explanation was upon the respondent. If it had of- 
fered no explanation at ail, we think it would properly hâve been 
held liable. The explanation it does give goes only to show that the 
buckets did not raise the rock by direct contact. While we are not 
convinced that the buckets actually contacted with and moved the rock, 
their opération on the bottom may hâve caused the change indirectly. 
Under the pecuHar circumstances of the case, we think the respond- 
ent has not met the burden of explanation, and we come to this con- 
clusion less reluctantly because the touching of the rock by two other 
steam canalboats between October 24th and 28th should hâve put it 
on inquiry whether something was not radically wrong at the point 
where its dredge had been working. 

Decree afïirmed, with interest and costs. 



WOFFORD V. PRESS PUB. CO. 
(Circuit Court of Appeals, Second Circuit February 11, 1914.) 

No. 137. 

LlBBL AND SLANDBB (§ 86*) InNUENDO COMPIAINT. 

Défendant newspaper, after tlie failure of a trust Company, printed sev- 
eral articles stating that C, a stockliolder and director, liad illegally per- 
mitted his Personal friends and business associâtes to borrow large sums 
of money on insufficient security or on no security, in fraud of the rights 
of creditors and stockholders, and in violation oif the laws of the state. 
Thereaftèr an article was published stating that efforts were being made 
to pay the depositors in fuU, and charged that the notes, representing 
money loaned to C. and his friends, would yleld more than was expeeted, 
after which followed a llst of the makers of bills or notes due to the trust 
Company under a headlng that they contained "the nacnes of some friends 
of City Chamberlain H.," who was also accused of the same offenses as 
C. In the llst appeared plaintiff's name, followed by the figures $10,000. 
.Held, that such publication was insufficient to sustain an innuendo that it 
was Intended to mean that plaintiff, through friendship or a common in- 
terest with C. or H., had obtained $10,000 with the trust company with a 
dishonest purpose not to repay it, and that the publication was therefore 
not libelous. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 205- 
208 ; Dec. Dig. § 86.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

•For other cases see same topic & § numbeb in Dec, & Am. Dlga. 1907 to date, & Rep'r Indexes 
211 F.— 61 
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This cause cornes hère upon appeal by plaintiff in error, who was 
plaintiff below, from a judgment of the District Court, Southern Dis- 
trict of New York, dismissing the complaint. The action is for libel, 
and the complaint was demurred to on the ground that it did not state 
facts sufficient to constitute a cause of action. 

H. Cabell, of New York City, for plaintiff. 

Taylor, Jackson & Brophy, of New York City (C. B. Brophy, of 
New York City, of counsel), for défendant. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The complaint sets forth that one 
Cummins was a stockholder and director of the Carnegie Trust Com- 
pany, which was taken possession of in January, 1911, by the Banking 
Department of the state of New York to be liquidated for the benefit 
of its creditors and that Charles H. Hyde was Chamberlain of the 
city of New York. That shortly after the action of the Banking De- 
partment there appeared, from day to day, numerous editorials and 
articles in the columns of defendant's newspaper, wherein and whereby 
the said Cummins and the said Hyde were, both openly and by im- 
Iplication, accused of various illégal and criminal acts in connection 
with the affairs of the Carnegie Trust Company ; that among other 
things and more especially they were accused of borrowing and per- 
mitting their business associâtes and personal friends to borrow large 
sums of money from said trust company, upon insufficient security or 
upon no security at ail, in fraud of the rights of the creditors and 
stockholders of said Carnegie Trust Company, and in violation of the 
laws of the state of New York. That in March, 1911, the défendant 
published in the columns of its newspaper an article headed "Plan 
on foot to pay depositors of Carnegie Trust Company in full," and 
that said article contained the f ollowing language : 

"The men who hâve thus corne to the aid of the trust company hâve taken 
into considération the long llst of blUs purchased, whlch really are promissory 
notes, upon which the company lent money to Cummins and the latter's 
friends. They hold, however, that the notes will yleld much more than was 
expected, now that the public knows about them, but even if they do not, they 
say they form only a compara tlvely small portion of the real assets. 

"In the follovping partial list of the makers of bllla or notes the names of 
some friends of the City Chamberlain Hyde may be recognized." 

That a list of -names and amounts is thereafter given as and for 
said "partial list," among which appears the name "Charles P. Wif- 
furd," followed by figures $10,000. 

By innuendo the complaint then allèges: 

"That by the language above quoted the défendant meant and intended to 
mean, and was understood by the gênerai public as meaning, that the moneys 
obtained by the persons named in said llst were obtained by them through 
their friendship with or business connection or identity with the said Cum.- 
mins or the said Hyde, with the dlshonest purpose on the part of the persons 
so obtalning said loans of never repaying the same. That the spelliug of the 
name of plaintiff was a mistake in the printing of fhe llst ; but it was the in- 
tention of défendant to insert thereln the plaintiff's name, and the name 
'Charles P. Woffard' on such list was intended for the plaintiff and was so un- 
derstood by the gênerai public. That by the insertion of thls plaintifC's name 
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In said list the défendant meant and intended to mean, and was understood 
by the gênerai public to meau, that plaintifl, through the friendship of or com- 
mun Interesï with the sald Cummins or said Hyde, or both, had obtained a 
loan of money from the Carnegie Trust Company with the dishonest purpose 
of never repaying it ; and that by the figures |10,000 being set out in said list 
opposite said name was meant, intended to mean, and was understood by the 
gênerai pub'ic to mean, that this plaintilï then owed to the Carnegie Trust 
Company the sum of $10,000 upon a loan obtained with the dishonest pur- 
pose aforesaid." 

The complaint further states that subséquent to the publication com- 
plained of Cummins and Hyde were indicted; Cummins was con- 
victed. What bearing thèse facts are supposed to hâve upon the prior 
publication it is difficult to understand. 

A majority of the court think it putting too much strain on the 
theory of "innuendo" to justify the conclusion that the article com- 
plained of is a libel on the plaintilï. Even if it were conceded that 
the prior publications of the newspaper might lead a reader to sup- 
pose that every f riend of the Chamberlain, who borrowed money from 
the trust company without security, did so "with the dishonest pur- 
pose * * * of never repaying the same," and such concession 
would seem to put an excessive strain on "innuendo," the only state- 
ment in this issue is that in the published list the names of some 
friends of the Chamberlain may be recognized. It is not stated that 
ail the names on the list are "friends"; on the contrary, the phrase- 
ology would seem to indicate that some of them are not. No fact 
and no statement of défendant which is set f orth in the complaint 
would, as it seems to us, warrant a jury in finding that the défend- 
ant has asserted, directly or indirectly, that the plaintiff borrowed 
money from the trust company with the fraudulent and dishonest in- 
tention of not repaying the loan. 

The judgment is affirmed. 



THE HENDRIK HUDSON. 

(Circuit Court of Appeals, Second Circuit January 13, 1914.) 

No. 134. 

CoixisiON (I 71*) — Steamer Stabting feom Whaef — Want of Due Cabe. 

The passenger steamer Hendrik Hudson, navigating the Hudson river, 
which on leaving a bulkhead where she had stopped to discharge passen- 
gers came into collision with a tug lying some distance ahead outside of 
two other vessels, held solely In fault for not allowing more room but 
passlng so close that her suctlon caused the stern of the tug to swing out 

[Ed. Note.— For other cases, see Collision, Cent Dig. § 101; Dec. Dig 
§ 71.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Knickerbocker Steam Tow- 
age Company, owner of the tug Baldwin, against the steamboat Hen- 
drik Hudson; the Hudson River Day Line, claimant. Decree for 
libelant, and claimant appeals. Affirmed. 

'For otber cases eb^ same topic & S numbeb in Dec. & km. Digs. 1907 to date, & Rep'r lDâex<>a 
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, This cause comes hère on appeal from a decree of the District Court, 
Southern District of New York, holding the steamer Hendrik Hudson 
in fault for a collision with the steamtug William H. Baldwin while 
the former was leaving her landing place at Kingston Point 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Robinson Leech, both of New York City, of coun- 
sel), for appellant. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. The landing place at Kingston Point is a long 
bulkhead, leased to the Day Line by the Ulster & Delaware Railroad. 
The boats of the Day Line make their landings there each day, with 
passenger gangway (forward or aft) opposite a covered shed. Their 
berth is well known to ail rivermen. No question is raised as to the 
right of other craft to moor at the same bulkhead, in the course of 
their lawful business. The Hudson, northward bound, berthed at the 
bulkhead and lay there several minutes landing passengers. Just ahead 
of her berth and 50 or 60 feet from her bow lay a schooner discharg- 
ing railroad ties; outside of the schooner a lighter aifd outside of the 
lighter the Baldwin. The schooner and lighter were securely moored 
with ail necessary lines, so that neither tide nor suction would draw 
them substantially out from the bulkhead. The tug was waiting for 
an up-bound tow, and was moored only by bow and stern lines, so she 
could cast off readily and get away. The tide changed to flood before 
the Hudson's arrivai; in conséquence the Baldwin's stern swung out 
into the river, at least four feet from the lighter, as her master admits 
— probably a few feet further, witnesses from the Hudson make it 
as much as ten feet. 

Some little time before the Hudson started, her pilot hailed the 
deckhand of the tug who stood on her after deck and warned him that 
he would "either hâve to kick his stern in or get out of the way." The 
deckhand notified the captain of the tug, who was resting in the pilot 
house, telling him that the "pilot on the Hendrik Hudson wanted him 
to work her in close to the scow." Her wheel was then put to port 
and her engines worked ahead under one bell, which slowly brought 
her stern in close to the lighter. No one tended any of the lines ; since 
she had out no breast line, we cannot see that attention to her bow and 
stern lines would hâve accomplished anything. 

While the tug lay thus snugged up through the opération of her pro- 
peller and her port helm, the Hudson got under way. She cast off 
her bow line and backed down the bulkhead, slackening gradually away 
upon her stern line ; a maneuver which tended to bring her stern close 
to the bulkhead and to swing her bow out into the river. She backed 
down about 100 feet, could safely go no further because of the prés- 
ence of piles, rocks, and shoal water near the stern. When her bow 
had swung out sufficiently as her pilot thought to clear the tug, she 
cast off and went ahead under a port helm. After clearing the tug she 
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put her helm to starboard to swing her stern away. Apparently she 
would hâve passed on without causing any trouble, had the tug re- 
mained snugged up ; but, as soon as the suction produced by the Hud- 
son's displacement became operative, the tug swung out as she had be- 
fore and was struck by the Hudson's guards abaft the paddle wheel. 

The pilot of the Hudson admits that he could hâve swung her bow 
further out before she cast off and started forward. He had seen just 
what an obstruction he had to clear ; it was évident that the Baldwin 
was not moored securely in place by lines sufficient to hold her close 
against suction ; they had not so held her, against tide. The snugging 
up which was obtained by use of screw and wheel would presumably 
terminate when suction neutralized the force of those agencies. Ap- 
parently the pilot did not make allowance for this and laid a course 
involving too close a clearance. We concur with Judge Holt in finding 
the Hudson at fault. 

As to the tug : The schooner was 50 f eet wide, the lighter 25 f eet, 
the Baldwin 16 feet. The vessels thus built out from the bulkhead, 
just in front of the regular and well-known landing place of the day 
boats, a temporary projection 91 feet out from the bulkhead. But the 
Hudson is a very wide river at Kingston Point, and such a projection 
cannot be held to be an obstruction to its navigation. The Rhein, 204 
Fed. 252, 122 C. C. A. 520. No doubt it was an embarrassment to the 
Hudson, but it was plainly visible and involved no hidden danger be- 
cause when first seen by the pilot of the Hudson it was apparent that 
the outlying boat was slackly made fast with no breast Une and might 
be expected to project a few feet further into the river when suction 
began to operate. There is nothing to show that the tug was in fault 
for tying up where she did, in plain view of every approaching vessel. 

The decree of the District Court is afifirmed, with interest and costs. 



THE TRANSFER NO. 8. 

THE NO. 25. 

(Circuit Court of Appeals, Second Circuit January 13, 1914.) 

Nos. 87-88. 

Collision (§ 96*) — Vessels Passing and Comino Out of Slip — Pailueb to 
Maintain Lookout. 

A tug passing up East River before daylight about 125 feet from the 
piers, with a car float alongside projecting ahead 170 feet, held solely in 
fault for a collision between her tow and a transfer tug, which backed 
out of a slip after giving a slip whistle, on the grouud that she should 
hâve heard such whistle and that she did not hâve a lookout on the float. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 203-205; Dec. 
Dig. § 9(5.* 

Collision with or between towing vessels and vessels in tow, see note to 
The .John Kngîis, 100 0. C. A. 5S1.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

•For other cases see same topic & S numbsb In Dec. & Am. Digs. 1907 to dat»., & Rep'r Indexe* 
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Suit in admiralty for collision by the New York Central & Hudson 
River Railroad Company, owner of steam tug No. 25, against the 
Transfer No. 8, the New York, New Haven & Hartford Railroad 
Company, claimant, with cross-libel against tug Nq. 25. Decree 
against tug No. 25, and her claimant appeals. Affirmed. 

Thèse causes corne liere upon appeals from decrees of the Distiict Court of 
Kew York which held tug No. 25 solely to blâme for a collision betweeu her- 
self and Transfer No. 8. In the early morning, before daylxght, No. 25 was 
bound up in the East River about 125 to 130 feet from the piers bouiid for 
Pier 34. She was going at fuU speed, but with a loaded car float on her star- 
board side was making slow progress against an ebb tide. The car float pro- 
jected ahead of her about 170 feet, and there was no lookout on the float. 
When her pilot house reached the south slde of Pier 30, her master saw the 
stern and staff lights of No. 8 projecting beyond the upper slde of Pier 31, 
the covered portion of wliich shut out any view of vessels on her upper side. 
Ile had heard no slip whistle from her. 

No. 8 had brought a lighter to the upper side of Pier 31, and after remaining 
tied up there a short time cast ofl: her Unes, blew a slip whistle, and proceeded 
to baek out of the slip. The first deckhand was stationed aft. He could see 
nothing below Pier 31 on account of its height, but made out No. 25 when the 
stern of Us tug reached the pier end. He at once sung out for the captain to 
go ahead, as there was a boat coming up close along the docks. The captain 
at once gave an order to stop, and a bell to go ahead, and a jingle. When 
No. 25 reached Pier 30, and before she saw No. 8, her master gave a slow 
bell, and as soon as he saw No. 8 gave a single whistle, which No. 8 an- 
swered with an alarm. No. 25 did not reverse. Reversai would hâve tended 
to throw her bow Inshore. 

The vessels collided about 125 feet outside the pier Une. The District Judge 
held No. 25 in fault for riot hearing the sUp whistle and not maintaining a 
lookout on the float. 

Barry, Wainwright, Thacher & Symmers, of New York City (James 
K. Symmers, of New York City, of counsel), for appellant. 

Charles M. Sheafe, Jr., and James T. Kilbreth, both of New York 
City, for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. The appellant contends that No. 8 was at faiilt 
in failing to stop her sternway in time to avoid collision. Whether she 
could hâve donc so dépends naturally on the speed she had reached 
when she first saw No. 25. AU difficulties and inconsistencies in the 
testimony, which are urged in argument, are explained by the fact 
that No. 8 was much further in the slip than the 50 feet her master 
estimated he was from the end of the pier. The slip is 330 feet long. 
He tied his lighter close up to the bulkhead, and lay himself bow in- 
shore just a little out from the lighter. As No. 8 was 103 feet long, 
her stern must hâve been considerably further in than 50 feet from the 
pierhead. Naturally, when her Unes were cast off, No. 8, to overcome 
inertia, would start her engines briskly, and her engineer says she did 
so. In conséquence, by the tirne she came near enough to the end of 
the pier to sight No, 25, her speed was such that she could not at once 
overcome it. We see no fault in her starting as she did, having warn-' 
ed every one with her slip whistle, which was not heard on No. 25, no 
doubt because there was no lookout on the float. We find no fault 
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in the navigation of No. 8. The force of the blow, which has been 
much relied on in argument, was due not so much to the speed of No. 
8 as to the momentum of No. 25. 

Decree affirmed, with interest and costs. 



UNTTED STATES T. OCEANIC STEAM NAVIGATION CO. 

(Circuit Court of Appeals, Second Circuit. February 11, 1914.) 

No. 133. 

Alikns (§ 57*) — Depobtation — Time — Costs — Liabilitt of Steamship Com- 
pany. 

Act Cong. Feb. 20, 1907, c. 1134, § 20, 34 Stat. 904 (U. S. Comp. St Supp. 
1911, p. 511), provides that any alien entering the United States in viola- 
tion of law shall be deported at any time wlthln tbree years after the 
date of his entry, from the port of entry, at the expense of the owners of 
the vessel or transportation Une by which he came into the country, etc. 
Held that, where an alien was not tendered to the steamship Une by which 
he entered the United States for déportation wlthln the three-year period, 
the Une was not bound to déport hlm without expense to the United States, 
though the reason why he was not deported within the time was that he 
was serving an indeterminate sentence in the state reformatory. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 114; Dec. Dig. 
§ 57.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the United States against the Oceanic Steam Navigation 
Company. Judgment for défendant, and the United States brings er- 
ror. Affirmed. 

H. Snowden Marshall, U. S. Atty., and A. S. Pratt and Frank E. 
Carstarphen, Asst. U. S. Attys., ail of New York City. 

Burlingham, Montgomery & Bûcher, of New York City (N. B. 
Beecher and Ray Rood Allen, both of New York City, of counsel), for 
défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The District Court sustained a demurrer to 
the complaint which allèges that the plaintiff had paid the défendant 
$41 for transporting an alien, ordered to be deported, from New York 
to Naples. Judgment is demanded for this amount and interest. The 
alien arrived at New York September 11, 1908, and on the 20th of 
February, 1912, he.was tendered to the chief officer of the Adriatic, 
one of defendant's steamships, who declined to receive him unless his 
passage was paid in advance. It was so paid and the plaintiff now 
seeks to recover it. 

On February 20, 1912, three years and five months after the alien's 
entry into the United States, the défendant was asked to déport him 

•For other cases see same topic & § numbee in Dec. &. Am. Dlgs. 1907 to date, & Rep'r Indexes 
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at its own expense. The excuse for not deporting him within the 
three years required by sections 20 and 21 of the Immigration Act is 
that he was serving an indeterminate sentence in the state reformatory, 
at Monroe, Wash. 

Little need be added to our opinion in International Mercantile 
Marine Co. v. United States, 192 Fed. 887, 113 C. C. A. 365. The lan- 
guage of the statute is perfectly plain. The déportation may be made 
at any time within three years after the alien's entry into the United 
States. Such a statute cannot be enlarged by judicial interprétation; 
there is no room for construction. It cannot be twisted, turned, length- 
ened or shortened to meet the exigencies of each particular case. If 
it is to be effective, ail interested persons must understand that it means 
what it says. A law of this character to be effective must be uniform 
and précise. 

If exceptions are to be made to the three years' period Congress 
should make them and not the courts. 

Judgment affirmed. 



WILLCOX et al. v. SOUTHERN NAT. BANK OF WILMINGTON, N. C, et al. 
BUELL V. KANAWHA LUMBEK CORPORATION. 

(Circuit Court of Appeals, Fourth Circuit. March 12, 1914.) 

No. 1232. 

Receivees (§ 128*)— Receivers' Ceetibicates — Pkioeitt of Payment. 

Where, though attorneys rendered expeusive and valuable services to 
receivers during protracted litigation, tliey acted for the complainant in 
Instituting the original proceedlngs, procured the appointments of the 
receivers and the order authorizing them, upon the securlty of receivers' 
certiflcates, to borrow money to cari-y on the business, and assisted in 
negotiating loans, representing to the lenders that the certiflcates were 
ample security, and the lenders were compelled to employ Independent 
counsel to défend their interests arising from the loans, the lenders' 
equities were superior to those of the attorneys, and, the fund in the 
receivers' hands being insufficient to pay both, it should be paid to the 
lenders. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 205, 210, 219- 
222 ; Dec. Dig. § 128.*] 

Appeal from the District Court of the United States for the East- 
ern District of South Carohna, at Charleston ; Henry A. Smith, Judge. 

Action by George F. Buell against the Kanawha Lumber Corpora- 
tion. From a decree denying compensation as attorneys to P. A. Will- 
cox and another, copartners as Willcox & Willcox, from a fund previ- 
ously directed paid to the Southern National Bank of Wilmington, 
N. C., and others, such attorneys appeal. Affirmed. 

Henry E. Davis, of Florence, S. C. (F. Barrôn Grier, of Green- 
wood, S. C, on the brief), for appellants. 
A. G. Ricaud, of Wilmington, N. C, for appellees. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

♦For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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PER CURIAM. The original cause has been before this court sev- 
eral times heretofore. It cornes now upon an appeal f rom- a decree 
of the court below, denying compensation to attorneys for the receiv- 
ers for services rendered them, payable out of the fund in their hands 
which this court has heretofore approved the payment of to appellee 
banks in part payment of moneys lent the receivers upon crédit of 
their certificates. Bpyce v. Bank, 203 Fed. 698, 122 C. C. A. 82. 

There can be no question that thèse attorneys rendered extensive 
and valuable légal services to thèse receivers during fhis protracted lit- 
igation, and it is to be regretted that they should fail of compensation 
therefor. To compensate them from this remainder of the funds 
would deplete, to that extent, the amount payable to the banks in re- 
turn for the moneys lent by them to the receivers and expended hy 
such receivers in their conduct of the business. This fund is now en- 
tirely inadéquate to reimburse the banks. It is therefore a case of 
two innocent parties, one of whom must suffer. It appears from the 
record that thèse attorneys acted for the complainant in instituting the 
original proceedings, procured, as such attorneys, the appointments 
of the receivers and the order authorizing them, upon security of re- 
ceivers' certificates, to borrow money to carry on the business of the 
Company, and that they assisted the receivers in negotiating the loans 
from the banks, believing and representing to the banks that the cer- 
tificates were ample security for the loans made, and finally that the 
banks, in the course of thèse proceedings, bave been compelled to em- 
ploy and pay independent counsel to défend their interests arising 
from such loans. In view of thèse facts, we cannot help thinking that 
the superior equity is with the appellees, and that the court below did 
not err in the entry of the order and decree complained of, which 
must therefore be affirmed. 

Affirmed. 



NEW ORLEANS RT. & LIGHT CO. v. STAPPORD. 

(Circuit Court of Appeals, Fifth Circuit March 10, 1914.) 

No. 2560. 

TBIAL (§ 212*) — INSTBUCTIONS — PBEPONDEBANOE OF EVIDENCE. 

Where there was no such conflict In the évidence as to make materlal 
the nuinber of witnesses testifying to any particular fact or facts, and 
the judge charged that where there was a conflict between the witnesses, 
it was the jury's duty to résolve it so as to hâve ail the witnesses speak 
the truth, if possible, otherwise they must accept the testimony of those 
the jury believed, and reject that of the others, but that they were not at 
liberty to reject the testimony of any witness arbitrarily, It was not error 
to refuse a request to charge definlng the term "prépondérance of évi- 
dence." 

[Ed. Note.— For other cases, see Trial, Cent. Dig. |§ 501, 502; Dec. 
Dig. § 212.*] 

In Error to the District Court of the United States for the Eastem 

District of Louisiana ; Rufus E. Poster, Judge. 

•For tither cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by Mrs. Eveline Stafford against the New Orléans Railway 
& Light Company. Judgment for plaintiff, and défendant brings ér- 
ror. Affirmed. 

Benj. W. Kernan, of New Orléans, La., for plaintifï in error. 
John Alonzo Woodville and J. L. Warren Woodville, both of New 
Orléans, La., for défendant in error. 

Before FARDEE, Circuit Judge, and GRUBB, District Judge. 

PER CURIAM. On the issues and évidence there was no error in 
ref using to give the spécial charge requested, as f oUows : 

"ïhe term 'prépondérance of évidence' meaus tliat the plaintiff must prove 
by tlie greater weight of évidence that the defendant's employés were guilty 
of the fault chargea in the pétition and that sald fault caused her injuries. 
Evidence is held to preponderate on that side which produces the greater 
number of witnesses — ail being equally crédible — vpho testify to the state of 
facts asserted by that side ; or where there are an e<jual number of v^itnesses, 
ail of equal credibility, on each side, who testify to propositions of fact as- 
serted by the side by which they are called, that side which is corroborated 
by the circumstances and probabilities lu the case has proved its case by a 
prépondérance of the évidence ; so, therefore, unless the plaintiff has proved 
her case by a prépondérance of the évidence, she cannot recover." 

While this requested charge may be correct in law, there was no 
such conflict in the évidence as to make material the number of wit- 
nesses testifying to any particular fact or facts in the case. 

The judge charged the jury : 

"Where there is any conflict between the witnesses, it is your duty to ré- 
solve the conflict. You must endeavor to hâve ail the witnesses speak the 
truth, if possible; but, If you cannot do so, then you must accept the testi- 
mony of those you believe, and reject the testimony of the witnesses you 
ido not believe. But you are not at liberty to reject the testimony of any wit- 
ness arbitrarily. You must hâve some real and suflicient reason for doing so." 

And to this there was no exception. We think the case was fuUy 
and fairly submitted to the jury, and fînd no error in the record. 
Judgment affirmed. 



ROBBETS V. KENDEICK.t 

(Circuit Court of Appeals, Fifth Circuit. March 12, 1914.) 

No. 2598. 

Appeal and Beeob (§ 459*) — Supersbdeas — Annulment — Geounds — Wbit or 

EeROR — FlLING. 

Where a writ of error was not sued out and lodged in the trial court 
within 60 days of ,the date of the judgment, plaintiff in error was not en- 
■ titled to a si:persedea&, 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 2218- 
2221; Dec. Dig. §459.*] 

In Error to the District Court of the United States for the Northern 
District of Georgia; Wrti. T. Newman, Judge. 

Action by A. F. Kendrick against Columbus Roberts. Judgment for 
plaintiff and défendant brings error. On motion to dissolve super- 
sedeas. Granted. 

'For other cases see same topic (t § nuueee in Dec. & Am. Dlgs. 1S07 to date. & Rep'r Indexes 
t For opinion on motion to recall mandate and vacate order, see 211 Ped. 1024. 
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M. F. Goldstein, Arthur G. Powell, and John D. Littls, ail of At- 
lanta, Ga., for plaintiff in error. 

Thomas T. Miller, of Columbus, Ga., Clifford L. Andersen and Dan- 
iel W. Rountree, both of Atlanta, Ga., and Wm. C. Dufour and H. 
Génères Dufour, both of New Orléans, La., for défendant in error. 

Before FARDEE and SHELBY^ Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. The transcript shows that judgment was rendered 
on May 10, 1913, a motion for a new trial was overruled and refused 
July 17, 1913, and thereafter a writ of error was allowed on Novem- 
ber 8, 1913, as follows : 

"On considération wliereof the court does allow and grant the writ of error, 
upon tlie défendant giving bond and security in the sum of $7,000 ; and upon 
the giving of said bond in said sum when it Is approved by the court, the 
judgment herein rendered in favor of the plaintiff against the défendant shall 
be .suspended, and supersedeas wlll be granted until the détermination of 
said writ of error by the United States Circuit Court of Appeals for the Fifth. 
Circuit." 

The défendant in error on due notice moves to dissolve the super- 
sedeas so granted, on the ground that the writ of error was not sued 
out and lodged in the court below within 60 days from the date of the 
judgment, and we are satisfied that the same should be granted upon 
the authority of Kitchen v. Randolph, 93 U. S. 86, 92, 23 h. Ed. 810; 
Sage V. Central R. R. Co., 93 U. S. 417, 23 L. Ed. 933; Title Guar- 
anty Co. v. United States, 222 U. S. 401, 32 Sup. Ct. 168, 56 L. Ed. 
248. 

It is therefore ordered and adjudged that the supersedeas granted 
in this case on November 8, 1913, be and the same is hereby vacated 
and annulled. Mandate to that eiïect may issue. 



In re TANENHAUS. 
(Circuit Court of Appeals, Second Circuit. February 17, 1914.) 

No. 75. 

Bankruptct (§ 444*) — Pétition to Revievv — Time fob Sebving and Filing. 

Where a pétition to review an order in baniiruptey was not served and 
flled within 10 days after the order was entered, as expressly requlred by 
rule 38 of the Second circuit, though served and filed 11 days after such 
entry, the pétition will be dismissed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 920-927; 
Dec. Dig. § 444.* 

Appeal and review In bankruptcy cases, -see note to In re Eggert, 43 0. 
C. A. 9.] 

Pétition to Revise Order of the District Court of the United Stateâ 
for the Southern District of New York. 

In the matter of Michel Tanenhaus, bankrupt. On pétition by 
Frank J. Waldeyer as trustée, to review an order relative to the dis- 
bursement of a certain fund. Pétition dismissed. 

•For other cases see same topic à § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Archibald Palmer, of New York City, for appellent. 
Harry N. Selvage, of New York City, for creditor. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This pétition by a trustée in bankruptcy 
cannot be entertained. It asks this court to review and reverse an 
order entered in the District Court directing him to disburse a cer- 
tain fund which he had received, and ordering that one Herman S. 
Hoffman hâve a valid claim against said fund in the sum of $560, and 
directing him further to pay the said Hoffman the sum of $129.60 for 
certain expenses he had incurred. 

It appears that the order we are asked to review was filed on April 
25, 1913, and the pétition to review was not served or filed until May 
6, 1913, 11 days after the entry of the order. Rule 38 requires such 
a pétition to be filed within 10 days. We, therefore, hâve no alterna- 
tive but to dismiss the pétition. 

The pétition, accordingly, is dismissed. 



JAMES V. CLEMENT et al. 

(Circuit Court of Appeals, Fifth Circuit March 10, 1914.) 

No. 2544. 

Exceptions, Bill of (§ 13*) — Incokpokaiins Evidence. 

A bill of exceptions, composed in large part of a référence to the évi- 
dence contained in a bill of exceptions taken wUen the case was before 
the Circuit Court of Appeals on a vprit of error to review a former Judg- 
ment, does not properly bring up ail the évidence. 

[Ed. JSfote.— For other cases, see Exceptions, Bill of, Cent. Dig. § 13; 
Dec. Dig. § 13.*] 

In Error to the District Court of the United States for the North- 
ern District of Georgia ; William T. Newman, Judge. 

Action between D. W. James and Waldo P. Clément and others. 
From a judgmient in favor of the latter, James brings error. Afiirmed. 

Alex W. Smith, of Atlanta, Ga., for plaintiff in error. 
Hollins N. Randolph, Spencer R. Atkinson, and Robert S. Parker, 
ail of Atlanta, Ga., for défendants in error. 

Before PARDEE and SHEEBY, Circuit Judges, and POSTER, 
District Judge. 

PER CURIAM. The bill of exceptions in this case is composed in 
large part of a référence to the évidence contained in a bill of excep- 
tions taken when the case was brought to this court on error from 
the first judgment. 

A majority of the judges are of opinion that this mode of procédure 
does not bring ail the évidence properly before us. Being f amiliar with 
the évidence on the first trial, and having re-examined it for the pur- 
poses of the présent hearing, we do not think our conclusion would be 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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changed if we considered the full bill of exceptions as now presented. 
There hâve now been two verdicts in favor of the validity of the trans- 
actions between the parties. 

We are of opinion that no réversible error is shown by the record, 
and the judgment is therefore affirmed. 



BEENZ 7. SCHAEFER et al. 

(Circuit Court of Appeals, TMrd Circuit. March 30, 1914.) 

No. 1831. 

Patents (§ 328*) — Validity — Blow Tobches — Aib Pump. 

The Bernz patent, No. 937,757, claim 2, for an air pump for blow 
torches, held void for lack of patentable novelty and Invention, in view 
of the prier art. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; Joseph Cross, Judge. 

Suit in equity by Otto Bernz against Frederick J. Schaefer and an- 
other for patent infringement. Decree for défendants (205 Fed. 49), 
and complainant appeals. Affirmed. 

Russell M. Everett, of Newark, N. J. (Léo J. Matty, of New York 
City, of counsel), for appellant. 

George D. Richards, of New York City, for appellees. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. A bill of complaint was filed by the appel- 
lant in the court below, to restrain an alleged infringement on patent 
No. 937,757, for air pumps in blow torches, and another, No. 955,- 
313, for an improvement on the same, which was afterwards with- 
drawn from the considération of the court. The cause came on for 
final hearing, on the bill, answer, repHcation and proofs, as to patent 
No. 937,757 alone. It was admitted that if the patent was valid, de- 
fendants had infringed it. The spécifications of the patent state the 
subject-matter of the invention as follows : 

"The objects of the invention are to secure Improved means for obtalning 
the necessary air pressure In the body of the torch ; to secure a construction 
of pump which shall not leak and in which the plunger is always out of the 
way; to secure a safe and practical pump for ordinary usage; to obtaln a 
simple and inexpensive construction throughout, and to obtain other ad- 
vantages and results as may be brought out in the following description." 

Of the four claims of the patent, the second is the only one relied 
upon. It is as follows : 

"2. The comblnation of a cylinder havlng discharge means at one end and 
at its opposite end an interiorly threaded aperture, a piston In said cylinder 
having a rod extending slidably through said aperture, a handle on the outer 
end o' said piston rod, and a sleeve around the piston rod exteriorly threaded 
to screw into the said threaded aperture of the cylinder head, said sleeve 
belng fast to said handle." 

*For other cases see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The défenses urged in the court below and hère are invalidity of the 
patent, by reason of anticipation and want of patentable invention in 
view of the state of the art. 

It appears from the évidence that from the beginning of the use of 
the modem plumber's torch, trouble and annoyance arose to the user 
from the raising of the plunger and its handle after the pumping opéra- 
tion had ceased. This lifting of the piston and plunger was occasion- 
ed by the leakage of air through the valve at the bottom of the cylin- 
der. The need of some device by which the lovi'er conical end of the 
plunger rod might be held down in its receiving cap, thus closing the 
air valve at the bottom of the cylinder and at the same time preventing 
the troublesome rising of the plunger rod through the aperture at the 
upper end of the cylinder, was obvions. It is apparent from the most 
casual observation of the drawings of the patent in suit and of those 
accompanying prior patents and devices for air pumps of différent 
kinds, that the plunger rod must hâve some sort of handle at its top- 
most end and must pass through an aperture in the cap covering of 
the top of the cylinder. It is also apparent that this aperture must fît 
the plunger loosely enough to permit it to freely reciprocate in an up 
and down motion through it, but tightly enough to prevent any appré- 
ciable wabbling of the plunger from side to side, while being operated. 
In other words, the aperture in the center of the cap of the cylinder 
must be of such size as to serve as a guide to the plunger when mov- 
ing axially to the cylinder and at the same time inclose it closely 
enough to prevent the wabbling of which we hâve spoken. 

This was a simple and basic feature in the construction of ail such 
pumps. When the desirability of securing the lower end of the plung- 
er down oh the valve seat at the lower end of the cylinder and the up- 
per or handle end of the plunger down upon the cap of the cylinder, 
for the reasons above stated, was rccognized, it would seem that only 
ordinary mechanical skill was necessary to devise a way in which the 
thing desired could be accomplished. Though something on the prin- 
ciple of the bayonet lock had been used for this purpose on cylinders 
containing a reciprocating piston rod, some sort of screw on the upper 
end or attached to the upper end of the rod engaging with the aper- 
ture through the cap of the cylinder, seems to hâve been the device 
that most readily occurred to those who sought to hold the piston rod 
in its downward position. Devices of this kind in fîre extinguishers, 
pumps for inflating tires, and air pumps generally, are shown in the 
drawings of prior patents exhibited in the record. It is obvions that, 
if the circumference of the piston rod is the same from top to bottom, 
a thread eut on the top of a rod would not engage with a correspond- 
ing thread eut on the inner side of the aperture of the cap, so that a 
bushing of some kind on the upper end of the piston rod, immediately 
under the handle, would be necessary to project threads eut thereon, 
so as, to engage with threads in the aperture. Such bushing on the 
unreduced end of the rod and under the handle would naturally hâve 
to be of such thickness as to require some enlargement of the aper- 
ture. The complainant, however, by a former patented device, obviat- 
ed the necessity of enlarging the aperture by upsetting the upper end 
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of the rod, so as to enlarge its circumference just to the extent that 
threads eut thereon would engage the corresponding threads on the 
inside of the aperture without any enlargement thereof. The présent 
patent shows what is possibly an improvement upon this method, by 
first machining down the upper end of the rod for the required dis- 
tance, and then placing a sleeve thereon which would be of just such 
thickness as to engage the threads thereon with the threads on the in- 
side of the aperture. No new thought or invention was involved in 
this change. Tl^e thought was the same and the essential principle and 
manner of accompHshing the end sought was the same in both pat- 
ents. 

An air pump with a piston rod of uniform circumference from end 
to end, reciprocating freely through an aperture at the top of the cylin- 
der, was ail that was necessary for a successful pumping opération. 
To fasten said rod in its downward position after the pumping opéra- 
tion had been performed, required only such enlargement of the up- 
per end of the rod as that threads thereon would engage with the 
threads on the inside of the aperture. The patent in suit accomplished 
this enlargement of the upper end by the device of a sleeve fitted 
thereon in the manner described, just as the upsetting of the upper 
énd of the rod in the device of the former patent accomplished the 
same purpose. That the sleeve must be fastened securely to the han- 
dle or to the rod, was obviously necessary for the simple opération 
described. The claim requires the sleeve to be fastened to the handle. 
As a matter of fact, it is intégral therewith. 

It is contended by the complainant, however, with much ëarnestness, 
that the word "slidably," in describing the reciprocation of the rod at 
the top of the cylinder, introduces a new feature essential to the patent 
in suit, and involving invention. In the first place, it is to be remarked 
that the word "slidably" in the claim would hardly convey, even to 
those conversant with the art, the notion that the rod must be in con- 
tact at the same time with the threaded interior of the aperture 
through which it passes at ail points in its circumference. Such a fît- 
ting of the rod through the aperture would suggest the close contact 
of a packing box around a valve rod. The évidence of the experts and 
common knowledge both suggest that such a fitting, if it did not ren- 
der impracticable the movement of the rod by hand, would neverthe- 
less make such movement unnecessarily diflficult. There is every rea- 
son from the testimony to think that the word "slidably" conveyed to 
the ordinary mind skilled in the art, the idea that the piston was to 
move easily through the aperture, and though it might contact with 
the interior of the aperture, lîrst on one side, then on the other, it 
nevertheless would not be restrained from being moved easily up and 
down by the hand of the operator. Dictionary meanings of the word 
".«lide" or "slidably" do not help us. The word as used in the claim 
is not explained in the spécifications, nor is any function which it de- 
scribes suggested, except such closeness of the aperture around the 
rod, as would not interfère with the rod's ready reciprocation through 
such aperture. It expresses no new or use fui function of the device, 
and, applied in its literal or dictionary sensé, would render the recipro- 
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cation of the rod impracticable for hand opération. If it means any- 
thing more than that the rod passes easily through the aperture which 
incloses it, closely enough to serve as a guide, it was unnecessary, as 
it présents no new feature in the passing of a rod through an aperture 
for the purposes required in structures like that of the patent in suit. 

Moreover, the évidence shows that in the device of the patents, 
there is a sHght movement or play of the rod from side to side. One 
structure may show more of such play than another, and there is noth- 
ing in the évidence to show that the degree' of play of the rod in the 
aperture is not negligible, as long as the aperture incloses the rod suf- 
ficiently closely to furnish a sufficient guide for its reciprocation. 

We are not unmindful of the oft-repeated caution necessary in con- 
sidering the .question of patentability, that a method or device which 
may seem simple after it is disclosed, may nevertheless hâve required 
invention for its production, and may be the resuit of a "happy 
thought" which entitles the one to whom the thought has occurred, to 
a patent. On the other hand, we are admonished that nothing tends 
more to hamper the progress of the mechanical arts, than to attach a 
monopoly to every improvement or advance therein that might readily, 
or would inevitably, occur to the skilled mechanic. Such is the char- 
acter, we think, of the improvement disclosed in the patent in suit. It 
is a direct development, if not a suggestion, of the prior device of the 
patentée, where the upset or thickened end of the piston rod was 
threaded so as to engage the interior thread of the aperture. 

We think the learned judge of the court below (Cross, J.) has in his 
opinion so' clearly discussed this patent in the light of the prior art, 
especially in its relation to the prior patent of Walsh, No. 489,513, 
which he finds to hâve anticipated the patent in suit, that it is sufficient 
to refer to that opinion (205 Fed. 49) and adopt the same as our own. 

The decree of the court below is therefore afîîrmed. 



MACOMBER & WHYTE EOPE CO. v. HAZARD MFG. CO. 

(Circuit Court of Appeals, Second Clrctilt. January 13, 1914.) 

Ko. 96. 

1. Patents (§ 66*) — Scope — Limitation bt Peiob Device. 

A patent does not cover a prior device, although it is within the terma 
of the patented device, and although Its deviser did not appreclate its 
value for the purposes of the patent. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. §§ 79, 81 ; Dec. Dlg. 
§ 66.*] 

2. Patents (§ 328*) — Validity and Infbingement — Wiee Rope. 

The Whyte patent, No. 952,161, for a nonrotating wire rope composed 
of two layers of strands wound in opposite directions around a core, con- 
strued, and held valid and infringed. 

3. WoRDS AND Phrases — "Ckoss-Lat" — "Lay." 

The "lay" of a strand of rope is the length of rope within which such 
strand makes one complète turn. The wiuding of the outer strands in a 
reverse direction to the inner strands is called "cross-lay." 

•For other cases see same topio & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New Yori<. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, holding défendant to be an in- 
fringer of United States letters patent No. 952,161 issued March 15, 
1910, to George S. Whyte for an "improvement in nonrotating wire 
rope." 

MacFarlane & Monroe, of New York City (Robert Grier Monroe 
and Philip Burwell Goode, of New York City, of counsel), for appel- 
ant. 

Miller & Merwin, of New York City (Timothy D. Merwin, of New 
York City, of counsel), for appellee. 

Before LACOMBE, COXE. and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. In order to improve wire rope as it 
was then made, Whyte undertook to accomplish two usef ul results : 

1. To reduce attrition by securing more points of contact of the 
rope with the sheave. This cuts no figure in the suit at bar. 

2. To prevent rotation or spinning, when hoisting, a trouble caused 
by the tendency of a rope to untwist by turning on its longitudinal 
axis in a direction contrary to the one in which it was twisted. This 
trouble was apparently negligible when the lift was short, but became 
serions in a long lift — such as those in mine and elevator shafts where 
there are no guides (guide or guy ropes) to check the rotation. Whyte 
accomplishes this resuit by doing two things. He makes the rope in 
two layers, e g., first the ordinary wire rope of , say, six strands wound 
around a core of yarn or wire. Then around the first rope, treating 
it as a core, is wound another set of strands (12) of the same size wire. 
Thèse are wound in a reverse direction to the first set — a method of 
winding which is called "cross-lay." When such a rope is hoisting, 
the inner portion tends to untwist in one direction, e. g., "clockwise" ; 
and the outer portion tends to untwist in the reverse direction, e. g., 
"anti-clockwise." The theory is that thèse tendencies, which are thus 
opposed, will neutralize each other. But in practice they do not al- 
ways do so; one tendency is stronger than the other and prevails, so 
that, although rotation is reduced, it is not eliminated. Merely "cross- 
ing" the lay, therefore, does not wholly solve the problem. The pat- 
entée went further, experimenting with overlaid ropes having dif- 
férent proportions of lay between inner and outer layer of strands. 
The "lay" of a strand is the length of rope within which such strand 
makes one complète turn ; the "lay" varies in length according to the 
way in which the strand is applied to the rope. A short lay might be 
represented by a close hélix, while a longer lay might be represented by 
a more open hélix. If the wires are ail of the same size or diameter, 
and ail of exactly the same length, it is geometrically certain that when 
wound as above indicated the "lay" of the inner strands will be half 
the "lay" of the outer strands, expressed 1 :2. Incidentally it appears 
that the tensile strength of a rope is greatest when ail its strands are 
of the same length ; then each strand does its full share of the work of 
holding the weight. If the strands are unequal, a greater burdep is laid 

211 F.— 62 
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on the shorter strands and less on the longer ones, and the hoisting 
strength of the rope is reduced. When the "lays" of inner and outer 
strands vary in some other proportions than substantially one "to two, 
the strands will be of unequal lengths. 

The patentée investigated to discover what proportion of lay would 
produce opposing tendencies to untwist which would practically just 
about balance each other. He tried making ropes with ratio of lay 
of 1 to 2, 1 to 1.5, 2 to 1, 1 to 1, 1 to 3.2, and others, and determined 
that the torsion or opposed tendency of the two layers to untwist 
would be balanced or equalized by a proportion of 1 to 1.87. 

The spécifications contain the f ollowing statement : 

"In order that the tendency of the two layers of strands to untwist or spin 
may neutrahze each othër, I glve the strands 6 a considerably shorter 'lay' or 
twist than the strands c of the otber layer, so that the relatively strong ten- 
dency of the inner layer to untwist shall be practically equalized by the 
weaker tendency of the larger number of strands in the outer layer to un- 
twist in the opposite direction. As a spécifie example of such construction of 
rope in which the lay of the strands of the inner layer Is sufficiently shorter . 
than the lay of the strands of the outer layer to balance or equalize the tor- 
sion or tendency to untwist due to the greater number of strands in the outer 
layer, a ratio of 1 to 1.87 between tlie lay of the strands of the inner layer 
and that of the strands of the outer layer may be employed." 

Thé claims are: 

"1. In a wire rope, In combination, a core, a séries of strands laid hellcally 
therearound and another séries of simllar strands laid hellcally around the 
flrst séries in the opposite direction, each strand being composed of a plurality 
of wires laid hellcally together, the strands of the inner layer having such 
shorter 'lay' than those of the outer layer as will balance or neutrallze their 
opposed torsional strains, as and for the purpose specifled. 

"2. A wire rope comprising, in combination, a layer composed of a plurality 
of strands laid hellcally in contact with each other, each strand being com- 
posed of a plurality of individual wires laid hellcally with relation to each 
other, and an outer layer of approximately twice as many simllar strands 
helically and oppositely laid thereon, the strands of the inner layer having 
such shorter lay or twist than the strands of the outer layer that their ten- 
dency to untwist will neutralize the tendency of the outer layer of strands to 
untwist in the opposite direction." 

When he applied for his patent, Whyte apparently believed that he 
was the first one to discover that the tendency of a wire rope to un- 
twist could be neutralized, by surrounding it with a second layer of 
strands laid reversely or "cross-lay." His two original claims, therer 
fore, covered only the use of an outer reversely wound layer of strands, 
without any statement of the ratio of lay required to produce the re- 
suit. Original claim 1 read as f oUows : 

"1. In a wire rope combination of a central core, a plurality of strands each 
composed of a plurality of single wires twisted together wound spirally about 
said central core and a plurality of other wire strands each composed of a 
plurality of single wires twisted together wound spirally in the opposite di- 
rection about said flrst mentloned strands and in direct contact therewith." 

Thereafter his attention was called to earlier patents in which (as 
in Cheeseman, British 1770 of 1880) it was suggested that a "non- 
twisting" rope could be produced by laying a séries of outer strands in 
an opposite direction to the séries of inner strands. He thereupon 
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amended his spécifications by inserting the clause, as to proportions, 
above quoted, and amended his claims to the form finally allow^d by 
the Patent Office. 

[1] Whyte certainly made a contribution to the art, because al- 
though prior patents and pubhcations had pointed out that the tend- 
ency of a rope to untwist might be reduqed by making it with two 
groups of strands, one overlaying the other and wound so that the 
tendency of rotation of the two groups was in opposite directions, no 
one had pointed out that a particular proportioning of lay would se- 
sure practical nonrotation. He is entitled to claims which will protect 
his invention and disclosure. By their terms the claims are confined 
to combinations in which the inner layer bas a shorter lay than the 
outer; and they cannot be construed to cover a rope of the prior art 
in which there is shown two layers reversely wound with a precisely 
indicated proportion of lay. So far as such a rope would operate to 
reduce torsion due to untwisting, it would not be covered by this later 
patent, even though the prior deviser of such rope did not himself ap- 
preciate the philosophy of balancing tendencies by proportioning the 
lays. See our opinion in Mosler Company v. Lurie, 209 Fed. 364, 
126 C. C. A. 290 (November, 1913), referring to our opinion in Con- 
solidated Bunging Case, 60 Fed. 93, 8 C. C. A. 485. 

[2] Such a rope is shown in the prior German publication "Die 
Drahtseile." It describes a rope which is "overbraided" ; that is, a 
certain number of strands are laid over a center already braided. The 
strands are to be ail of the same kind, and there are to be twice as 
many strands in the over layer as there are in the center layer. More- 
over, ail the strands are to be exactly the same length, which, according 
to the law of geometry above referred to, instructs the reader that 
the proportion of lay must be 1 to 2. The testimony indicates that a 
rope so made would to some extent eliminate the tendency to torsion, 
although not as completely as does the combination of the patent. It 
would hâve somewhat greater tensile strength, because ail the strands 
are of the same length. Every one is free to use the rope of this Ger- 
man publication, although its author may not bave understood fully 
why it was that it was itself an improvement on single layer ropes. 
The claims can be sustained only by reading into them an exception 
which will leave this German rope with its exact proportion of 1 to 2 
outside of their scope. 

The testimony satisfies us that défendant has made and soH wire 
rope with two layers of strands reversely wound and having a propor- 
tion of lay of 1 to 1.8. This is an infringement, and the decree is sus- 
tained, with costs of this appeal. 



980 211 FEDERAL REPORTES 

ST. LOUIS UNION TRUST CO. v. STUDEBAKER CORPORATION et aL 

(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

No. 99. 

Patents (§ 328*) — Validity and Infringement — Stbeet Fltjshino Machine. 
Tlie Ottofy patent, No. '795,059, for a street flusliing macliiue, deslgued 
to deliver streams at sucli an angle to tlie pavement as to liave a scouring 
ett'ect, was not anticipated, and is valid, but cannot be construed to cover 
a macliine wbicli delivers streams at an angle substantially greater tlian 
20 degrees. As so limited, held not infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing the bill of com- 
plaint. The suit was brought for infringement of the claims of United 
States patent No. 795,059, granted July 18, 1905, to L. F. Ottofy, 
assignor to the American Street Flushing Machine Company, which 
Company assigned the patent to the complainant. 

Clifton V. Edwards, of New York City, for appellant 

Duell, Wariield & Duell, of New York City (C. H. Duell, F. P. War- 

field, H. S. Duell and R. S. Blair, ail of New York City, of counsel), 

for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. This patent has been repeatedly before 
the courts. A very full discussion of the spécifications and prior art 
will be found in St. Louis Street F. M. Co. v. American Street Flush- 
ing M. Co. (C. C. A. 8th Circuit) 156 Fed. 574, 84 C. C. A. 340. That 
court sustained the Circuit Court, Eastern District of Missouri (opin- 
ion not reported), and held the patent valid and infringed. In the same 
suit the patent was again considered, on accounting for profits, in the 
Circuit Court (180 Fed. 759), and on aopeal by C. C. A. 8th Circuit 
{192 Fed. 121, 112 C. C. A. 582). In Anierican Street Flushing M. Co. 
V. D. Connolly Boiler Company the same patent, in connection with a 
différent device used by the défendant, was discussed at length by 
Judge Hazel, sitting in the Southern District of New York (opinion 
not reported). Upon appeal from his decree holding the patent valid 
and infringed this court concurred fuily in his opinion and aflfîrmed 
his decree. American Street Flushing Company v. D. Connolly Boiler 
Company, 198 Fed. 99, 117 C. C. A. 285. In the case now at bar pre- 
liminary injunction was issued against defendant's device, but Judge 
Ward's opinions filed on granting complainant's application are not 
reported. The .validity of the patent has been repeatedly upheld after 
careful and exhaustive investigation of the prior art, as presented in 
the several causes. Although some of the opinions are not reported, 
there will be found in those which are reported a sufficient statement 
of the facts relating to invention, prior art and construction of the 
claims. It is unnecessary to repeat such statement hère. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 



ST. LODIS UNION XKUST CO. V. STUDEBAKEE COKPOEATION 981 

It is contended that the présent record contains évidence as to the 
prior art which was not before the courts which hâve heretofore bus- 
tained the patent. The new références are German patent to Mengel- 
berg, No. 4331 of 1876, English patent to Robertson, No. 286 of 1866, 
and an article in the London Journal of October 18, 1901. The article 
in the Journal is merely descriptive of the Murphy patent, which was 
fuUy considered in the earlier cases. In the two patents we do not find 
anything so différent from what was shown of the prior art in the 
earlier record before us as to call for any such modification of our 
conclusions. It has never been contended that any of the éléments of 
patente'e's combination were new ; they were ail old, but no prior pat- 
ent showed them ail in combination, nor do thèse three new références 
do so. The suggestion that the Eccles patent (introduced in the Con- 
nolly record) was not considered, because it was first presented to the 
District Judge on motion for reargument, is unfounded. Presumably 
the very manner of its introduction brought it sharply to the attention 
of the District judge. Certainly in this court it was fully covered in 
the briefs, and was vigorously discussed in oral arguments. 

The crux of the case is the question whether or not the device of 
this défendant infringes as did that of Connolly and of the infringers 
who were before the Court of Appeals in the Eighth Circuit. That of 
course involves also a question of construction of the claims. The 
C. C. A. in 8th Circuit indicated that the claims could not be given 
any broad or pioneer construction, and intimated that the requirement 
in them that the flat stream of water should be delivered "nearly par- 
allel" to the plane of the base restricted the claims to a stream which 
struck the pavement at an angle not less than 20 degrees. The devices 
before that court delivered the streams at a less angle and so did the 
machine before us in the Connolly Case — at least as to nearly three- 
fourths of its discharge. 

It is to be borne in mind that when the patentée undertook to solve 
the problem most of the pavements in our cities were laid with stones 
or blocks, the interstices between which were filled with earth liable 
to be eut out by a stream of water improperly delivered. It was to 
meet that situation that he devised his invention, which apparently was 
practically and commercially successful. There was no call for his 
combination with its low, flat, nearly horizontal delivery when a street 
was paved solidly, without interstices. The Court of Appeals in the 
Eighth Circuit points out that an earlier device which delivered at an 
angle of 40 degrees was apparently "well adapted to flush and scour 
granité or other streets, which are not easily injured." So long as the 
majority of streets remained of the character they were when the pat- 
ent issued, it is quite likely that no machine, similar to patentee's, but 
having greater angle than 20 degrees, was sufficiently successful com- 
mercially to invite a suit for infringement. But with the wide spread 
of better paving, especially asphalt, a field is open for machines which 
deliver the streams at a much greater angle than he indicated ; at an 
angle so great that on a street paved in the old way it would hâve 
lackfîd utility, doing more harm than good. The patentée cannot grad- 
ually enlarge his angle as pavements improve till he reaches an angle 
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of incidence found in the prior art, but not then usefully operative 
because the pavement was poor. It is always difficult to fix exactly in 
figures the limitation of a claim, when no exact figures are given either 
in claim or spécifications, but without entering into any elaborate dis- 
cussion of the question we may say that we agrée with Court of Ap- 
peals in the Eighth Circuit that, although the defendant's argument 
to the Patent Office in answer to the McDade référence does not con- 
stitute an estoppel like the abandonment of claims once made and the 
acceptance of others in lieu of them, it may be considered as illumina- 
tive of the range within which it was understood, at the time the pat- 
ent issiied, that the angle of stream might be varied. Since in the case 
at bar — in which respect it differs f rom the Connolly Case — we hâve to 
fix some exact boundary, we conclude that, in view of the prior art and 
the language of the patent, the claims cannot be construed to cover 
streams delivered at an angle substantially greater than 20 degrees. 

As to the machine now alleged to infringe the testimony is conflict- 
ing, but we are inclined to think defendant's witnesses hâve based their 
statements more on careful measurements, and less on estimâtes. Up- 
on the whole we think it has been shown that defendant's machines, 
as made and operated, do not deliver the stream at any less angle than 
25 degrees, which seems to be a satisfactory arrangement for modem 
streets and is not an infringement of the patentee's device. We are 
also satisfied that defendant's machine has ail the éléments of the pat- 
ent claims, except the angle less than 20 degrees, and that it is a very 
simple and easy job to modify it, so that it will be a complète infringe- 
ment. The mère lengthening of the pipes a very few inches, and a 
trifling régulation of the position of the nozzle, will make any one of 
defendant's machines an infringing device. As at présent organized 
thèse machines would probably not commend -themselves to a munici- 
pality which had streets paved with cobble or blocks with earth in- 
terstices, but the changes which would adapt it for use there are so 
slight that there must be a constant temptation to make them. FIow- 
ever, until that temptation has been yielded to, we cannot find that the 
patent has been infringed, and therefore affirm the decree dismissing 
the bill, with costs of this appeal to défendants. 



AMBUESEN HTDRÂULIC CONST. CO. v. HYDRAULIC PEOPEETIES CO. 

(Circuit Court of Appeals, Second Circuit January 13, 1914.) 

No. 104. 

Patents (§ 328*) — Validitt — Dam Construction. 

The Ambursen reissue patent, No. 12,246 (original No. 734,796), for an 
Improvement In dams, claims 2 and 3, are vold for lack of invention as 
being for a dam not differing froni former structures except in the substi- 
tution of concrète for other materials. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

•For other cases see same topic & § numbkk in Dec. & Am. Digs. 1907 to date, & Rep r Indexe» 
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Suit in equity by the Ambursen Hydraulic Construction Company 
against the Hydraulic Properties Company. Decree for défendant, 
and complainant appeals. Affirmed. 

For opinion below, see 208 Fed. 27. 

On appeal from a decree of the District Court for the Southern 
District of New York dismissing the bill in an infringement suit based 
on reissued letters patent No. 12,246 granted to Nils Fredrick Am- 
bursen for an improvement in dams. Judge Holt held the claims in- 
volved — Nos. 2 and 3 — invalid for lack of invention and dismissed the 
bill 

Edwards, Sager & Wooster, of New York City (Alexander P. 
Browne and George K. Woodworth, both of Boston, Mass., of coun- 
sel), for appellant. 

Plillary C. Messimer and Albert M. Austin, both of New York City, 
for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The patent relates to improvements in the 
construction of dams, its principal change from the dams of the prior 
art being the substitution of concrète for the materials before used in 
dam construction. The alleged invention is sufficiently described in 
the claims, which are as f ollows : 

"2. A dam comprising a base, an Inclined concrète flooring overhanglng the 
base, a plurallty of spaced buttresses Interposed between the base and flooring, 
and metallic reinforcing members embedded In the flooring and extending 
lengthwise thereof and across the buttresses. 

"3. A dam comprising a base, spaced buttresses rlslng therefrom and a rela- 
tlvely thln inclined concrète flooring supported by and overhanging the but- 
tresses and base, said flooring having metallic reinforcing members extend- 
ing lengthvvLse of the flooring and across the buttresses." 

Ambursen's contribution to the art consisted in making the Austin 
dam of concrète instead of masonry and turning it around so that the 
vertical surface faces down stream and the slanting surface becomes 
the floor, so to speak, upon which the water of the réservoir rests 
which is piled up behind the dam. The weight and downward pressure 
of this water tends to hold the dam in place. This was a perfectly 
obvious thing to do. Anyone with the slightest knowledge of hydraulics 
would know that the imprisoned water would produce less pressure 
on the dam if the water pressed downward and outward instead of out- 
ward alone. The feature which bas given popularity and strength to 
the complainant's structures is the use of concrète. This substance 
being a modem discovery, its efficiency in the varions building trades 
bas been a matter of slow development because of the doubt as to its 
durability, and its ability to resist certain strains. This was particu- 
larly so in dam construction where its use had it proved inadéquate, 
would bave resulted in enormous loss of life and property. But as 
time went on and its safe substitution for building materials then in 
use was demonstrated, it naturally occurred to dam builders to use it 
in their business. Ambursen invented no new principle of dam build- 
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ing. Every feature of construction which he uses had been used be- 
fore in the construction of dams built of wood, stone and steel. If the 
mère substitution of cqncrete for stone in the building of a dam in- 
volves invention, it follows that each person in the future who substi- 
tutes it for other materials in well-known structures is entitled to a 
monopoly of that use. It is not easy to mention any structure in the 
building art where concrète is not used to-day. If it be assumed that 
concrète has not as yet been used in the construction of church pul- 
pits, the architect who first builds a concrète pulpit will, upon the com- 
plainant's theory, be entitled to a patent. We do not so understand the 
law, the new pulpit performs the same office as the prior wood and 
stone pulpits. It may be less expensive and more durable than its 
predecessor, but it performs the old functions in the old way. It is 
said that the décision of this court in Frost Co. v. Cohn, 119 Fed. 
505, 56 C. C. A. 185, is directly in point and that the Ambursen patent 
should be sustained upon the strength of that authority. We think 
this contention is not well founded. The Gorton invention, by substi- 
tuting a rubber button, or one having a yielding or elastic surface, for 
the métal buttons of the prior art succeeded in keeping the hose of the 
wearer in proper position, whereas the métal buttons previously in use 
not only tore the f abric but failed to keep the stocking in place. The 
cases would be parallel if Gorton had substituted a celluloïd button 
for the métal button of the prior art. The substitution of concrète 
for stone and wood accomplishes no new resuit. Ambursen's dam 
works upon precisely the same principles as the prior wood, stone and 
Steel dams. Concrète performs no function that is not performed by 
the material of the prior dams. 

We cannot resist the conclusion that Ambursen has merely substi- 
tuted one well-known building material for another with no change 
except such as is inhérent in the material which was well known and 
f ree to ail builders. 

The decree is affirmed. 
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STEBLER V. RIVERSIDE HEIGHTS ORANGE GROWERS* ASS'N et al. 

(District Court, S. D. California, S. D. February 18, 1914.) 

No. 1562. 

1. Patents (§ 322*) — Suits fob Infbingement — Références fob Accountinq. 

On a référence for an accounting in an infringement suit, the master 
lias full Power to inquire into and find ail acts of infringement by ei- 
ther party up to the time of tiis report, and to award profits and damages 
for ail such infringing acts. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 590-595; Dec. 
Dig. § 322.*] 

2. Patents (§ 327*) — Suits fob Infringement — Effeot or Recovebt and 

Patment of Judgment. 

Where a patentée recovers from an infringing manufacturer damages 
and profits on aceount of the infringement, and the judgment is paid, a 
prier purchaser from such manufacturer who is a user of the machine 
has the right to continue sucTi use during the life of the machine. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 620-625; Dec. 
Dig. § 327.*] 

8. Patents (§ 316*) — Infringement Suits — Suits Against Both Manu- 

FACTUBEB AND tjSEBS STAT. 

While the pendency of a suit for infringement against the manufacturer 
is no bar to a suit against users of machines bought from the manufac- 
turer, still, if the patentée sues the manufacturer for profits as well as 
damages, a court of eq,uity, in a proper case, will restrain the suit against 
the users until the détermination of the suit against the manufacturer. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 562 ; Dec. Dig. 
§ 316.*] 

In Equity. Suit by Fred Stebler against the Riverside Heights 
Orange Growers' Association and others. On motion by défendants 
to restrain prosecution of pending suits and the institution of others. 
Motion granted. 

Frederick S. Lyon, of Los Angeles, Cal., for complainant. 
N. A. Acker, of San Francisco, Cal., for défendants. 

WELLBORN, District Judge. L Complainant has thus far util- 
ized his patent by manufacturing and selling directly to users his pat- 
ented machines, and in this case has sued for and recovered of infring- 
ing manufacturers, who also sold directly to users, profits and dam- 
ages. 

[1] 2. The master has full power to inquire into and find ail acts 
of infringement by either party, and to award profits and damages for 
ail such infringing acts. Robinson on Patents, § 1153, and note cited; 
Tatham v. Lowber, 4 Blatch. 86, 23 Fed. Cas. 722, No. 13,765. 

The accounting is had up to the time of the report. Knox v. Great 
Western Quicksilver M. Co., 6 Sawy. 430, 14 Fed. Cas. 809, No. 7,907. 

[2] 3. Where a patentée, situated as complainant, recovers from an 
infringing manufacturer damages and profits on aceount of the in- 
fringement, and the judgment is paid, the purchaser from such manu- 
facturer, who is a user of the machine, has the same right to such use 

•For other cases see same topio & i numbbh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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as he would hâve were he a licensee f rom the patentée ; that iSi^ the 
right to use continues during the Hfe of the patented machine. AUis 
V. Stowell (C. C.) 16 Fed. 783; Gilbert & Barker Mfg. Co. v. Bussing, 
12 Blatch. 426, 10 Fed. Cas. 348, No. 5,416; Perrigo v. Spaulding, 13 
Blatch. 389, 19 Fed. Cas. 260, No. 10,994; Spaulding v. Page, 4 
Fish. 621, 22 Fed. Cas. 892, No. 13,219; Stutz v. Armstrong et al. (C. 
C.) 25 Fed. 147 ; Fisher et al. v. Consolidated A. Mine, etc., 25 Fed. 
201 ; U. S. Printing Co. v. American Playing Card Co. (C. C.) 70 Fed. 
50; Kelley v. Ypsilanti, etc., Mfg. Co. (C. C.) 44 Fed. 19, 10 L. R. 
A. 686. 

The case on which complainant largely relies, Birdsell v. Shaliol, 
112 U. S. 485, 5 Sup. Ct. 244, 28 L. Ed. 768, does not conflict, but is 
in harmony, with this doctrine. While the court, in that case, holds 
that payment by an inf ringing manufacturer of damages only will not 
vest in him any right to the future of the inf ringing machine, yet the 
court seemingly recognizes the rule that full compensation to the pat- 
entée does f ree the inf ringing machine f rom the monopoly ; the lan- 
guage of the court being: 

"If one person is In any case exempt from being sued for damages for 
using tlie same machine for the making and selling of which damages hâve 
been recovered against and paid by another person, it can only be when actual 
damages hâve been pald, and upon the theory that the plaintiff has been de- 
prived of the same property by the acts of two wrongdoers, and has received 
full compensation from one of them." 

Payment of damages and profits is full compensation. 
The law on this subject is well stated in Perrigo v. Spaulding, supra, 
as follows: 

"But, where the patentée sells hls patented instrument or machine for use 
by others, flnding his rémunération in the profit of the sale of the manu- 
factured machine or instrument, it Is obvions that hls interest is promoted 
by increasing the sale, and that into his profit enters the value of the patented 
invention over and above the cost of manufacture and the ordinary fair profit 
of the manufacture. Even If no patent or license fee is fixed, the value there- 
of, as a profit, enters into the selling price, and, If not capable of exact ascer- 
tainment, may, nevertheless, be approximated to by estimation, when neces- 
sary. When the patentée sells, he recel ves this profit, and thus ob tains full 
compensation for the article sold and for the right to use it while it lasts. 
When, for an infringement, he obtains both the profits and damages, he will 
be presumed to hâve obtained a full compensation for ail the in.iury he has 
sustained, and to be plaeed in as good a position as if he had made and sold 
the article himself. SucR Is, I think, the presumption between parties thus 
sltuated, and, if any différent rule is sought to be applied in any particulâr 
case, it should appear that a recovery has not been sought or obtiiined for 
the whole gains of the manufacture as well as for ail the damages sustained. 
Spaulding v. Page, before cited; Gilbert & B. Mfg. Co. v. Bussing, Fed. Cas. 
No. 5,416. When a patentée manufactures and sells his patented article for 
use, the right to use passes by the sale. If an Infringer manufactui'es and 
sells, he must account for and pay tlie profits, which are to be calculated upon 
the principle that the gain by the appropriation by the patentee's invention is 
their measure. If there are damages sustained and proved by the plaintiff, 
beyond the profits made by thei infringer, thèse also may be recovered. But, 
when a full recovery and satisfaction * * * ^as been had, the patentée 
has obtained ail that the law gives him, and the particulâr article or ma- 
chine, if it be a machine, becomes, In efCect, licensed by the patentée, and may 
be used so long as it lasts, free from any further claim by the patentée." 
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To the same effect, in Spaulding v. Page, supra, the court says : 
"Where a patentée does not use tlie pateuted machine himself, nor estab- 
tlsli a patent fee, but manufactures the patented article, and sells at flxed 
prices, seeking his compensation In the profits of the manufacture and sale 
at such fixed prices, and another party infrlnges the patent by making and 
selling the patented article; and where the patentée sues the party so in- 
fringing, and daims to recover, and does recover, the full amount of profits 
which he himself would hâve obtained on said articles had he manufactured 
and sold them at his ordinary prices — by such claim and recovery he adopts 
the sale made by the party infringing, and the right to use the spécifie ar- 
ticle so sold, and for which the recovery has been had, vests in the pur- 
chaser." 

In U. S. Printing Co. v. American Playing Card Co., supra, another 
case cited by complainant, the same rule is stated thus : 

"Where a patentée takes a decree for profits against a manufaeturing in- 
fringer, he thereby sets the manufactured machine free. The distinction is 
obvious. In such cases the profits of the infringer are full compensation to 
the complainant for the wrong done him by the unauthorized manufacture 
and sale of the infringing machine; but, where there is merely a settlement 
or judgment for damages, it is only for damages in the past, and has no re- 
lation to the future." 

The distinction between the recovery of mère damages and a re- 
covery of damages and profits is expressly recognized in another of 
the cases cited by complainant (Computing Scale Co. v. National C. 
S. Co. [C. C] 79 Fed. 962, 966), where the court says: 

"As to the prayer for an injunetion against suing users who hâve pur- 
chased from détendants, the coœplainant's bill as framed prayed for an in- 
junetion and account of profits, as well as for damages against the défendant 
Company. Upon the argument of the motion, the bill, not having been an- 
swered, was amended by striking out the prayer for an account of profits, leav- 
ing only the claim for damages. This brings the case directly within the 
rule laid down in Blrdsell v. Shallol, 112 U. S. 485 [5 Sup. Ct. 244, 28 L. Ed. 
768]. The right of the complainant, under the authority of that case, to sue 
the users, is undeniable ; and, if the right to sue exists, the right to warn 
by letters, or by circulars, or by advertisements in newspapers, exists, and 
cannot be enjoined." 

In Kelley v. Ypsilanti, etc., Mfg. Co., supra, another case relied on 
by complainant, the court says : 

"So, in Allis v. Stowell (C. C.) 16 Fed. 783, In which the injunetion was de- 
nled, it was intimated that, 'where a patentée recovers from an infringing 
manufacturer full damages and profits on account of the Infrlngement, the 
purchaser from such manufacturer, who is a user of the machine, will be 
protected in such use against a suit for infrlngement, as he would be if he 
were a licensee from the patentée.' In this view of the law it was held that, 
to prevent a multiplicity of suits, the court might, in a proper case, and on 
proper showing, require the proseeution of suits between a patentée and a 
mère user of the patented machine to be suspended, to await the resuit of 
the suit between the patentée and the principal Infringer from whom the 
ivser purchased this machine — a doctrine in which we fully concur, although 
we think the application should be made to the courts in which thèse suits 
are pendlng." 

It should be obeserved that this enunciation was by Brown, then 
District Judge for the Eastern District of Michigan, subsequentlv As- 
sociate Justice of the Suprême Court of the United States, not oaJy 
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an eminent jurist, but one notably Icarned in the patent law, and that, 
in the opinion in which the enunciation was made, Birdsell v. ShaUol, 
supra, was considered and discussed. 

The distinction between full and partial compensation — that is, be- 
tween payment of profits and damages and payment of damages alone 
— seems to be recognized also in a quotation made in complainant's 
brief from Walker on Patents (4th Ed.) § 314, p. 276, as follows: 

"Where the money recovered in an infrlngement suit for unllcensed mak- 
Ing and selling of a spécimen of a patented tlilng is recovered as damages for 
such maklng and selling alone, that recovery does not operate as an implied 
license authorlzing the use of that spécimen." 

[3] 4. While the pendency of a suit for infringement against the 
manufacturer is no bar to a suit against users of machines bought 
from the manufacturer, still, if the patentée sues the manufacturer 
for profits as well as damages, a court of equity, in a proper case, will 
restrain the suit against the users until the détermination of the suit 
against the manufacturer. Birdsell v. Hagerstown A. I. Mfg. Co., 1 
Hughes, 64, 3 Fed. Cas. 450, No. 1,437; National C. R. Co. v. Boston 
C. I. & R. Co. et al. (C. C.) 41 Fed. 51. 

In the latter case the court says : 

"The Power of a court of equity, by pétition in the main suit against a 
manufacturer, to restrain a complainant from brliiglng further sults against 
the purchasers or users of a patented article, seems to be recognized in this 
country, and to be founded upon sound prlnciples of equity. Ide v. Engine 
Co. (C. C.) 31 Fed. 901 ; Allis v. Stowell (0. 0.) 16 Fed. 783 ; Birdsell v. Manu- 
facturlng Co., 1 Hughes, 64 [Fed. Cas. No. 1,437]. Also the unreported cases of 
National Cash Eegister Co. V. Bensinger Self-Adding Cash Register Co., de- 
cided by Judge Blodgett in the Northern district of Illinois, and Consolidated 
Store Service Co. v. Lamson Consolidated Store Service Co., decided by Judge 
Nelson of this district. Recognizing the existence of the power of thls court 
to restrain the complainant, as prayed for, the only question vehlch reœalns 
is whether the défendants hâve made out a case upon their affidavits which 
entitled them to this relief. I think an examination of the affidavits shows 
that the numerous sults brought by the complainant against the customers of 
the défendants are vexations and oppressive, and that therefore an injunc- 
tion sliould be granted as prayed for." 

The pending suits against users, 31 in number, and similar suits 
which complainant threatens to bring, are, and would be, I think, un- 
der ail the circumstances of this case, oppressive, and accordingly de- 
fendants' motion will be allowed to the extent of enjoining complain- 
ant from further prosecuting the pending suits, or bringing other sim- 
ilar suits, until final decree herein, or until otherwise ordered by this 
court, provided défendants, within five days, file a bond in the sum of 
$10,000, with good and sufficient sureties, to be approved by the clerk 
of this court, for the payment of any damages and profits that may be 
adjudged against them in this suit. 

Défendants' attorney will prépare an order in conformity with thèse 
conclusions, and, after serving a copy on complainant's attorney, sub- 
mit the original to this court for its action thereon. 
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NEW YORK TRUST CO. v. BERMUDA-ATLANTIC S. S. CO., Limited. 

BRUCE et al. v. BERMUDA-ATLANTIC S. S. CO. 

(District Court, S. D. New York. December 31, 1913.) 

], Maritime Liens (§ 38*) — Liens foe Repaies and Supplies — Fédéral 

SlAÏUTE. 

A New York corporation, wliicli lield au option for tlie purcliase of a 
foreign bteanistiip, lor tlie purpose ot avoidiug tlie United States naviga- 
tion lawB aua oDtainiug a CanaUian charter lor tlie vehsei, caused a cor- 
poration to be or|anized in Canada wbicb took title to tlie vessel, caused 
its registry in Canada, executed a mortgage tliereon, and cbartered it to 
tbe New York Company, and never did any Im-tner business. Its capital 
stock was owned entirely by tbe New York Company, wbicb also controlled 
it through dummy directors of its own élection who bad no interest. The 
cbarter probibited tbe cbarterer f rom creatiug liens on the vessel, but it in 
fact obtalued repairs and supplies, some ot vvûicbi were not paid ïor. Held, 
that uuder Act June 23, 11*10, e. 373, § 1, 30 Stat. 604 (U. S. Comp. St. 
Supp. 1911, p. 1192), wliich gives a lien for repairs and sui>plies furnisbeo 
on the order of the owner or of a person authorized by him, those fur- 
nishing repairs and supplies to such vessel were entitled to liens whlch 
took precedence over the mortgage, of which they had no knowledge, 
whether the two corporations be regarded as identical or as separate en- 
tities with the Canadlan Company as principal and owner of the vesseï 
and the New York Company as its agent. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §| 71-77 ; 
Dec. Dig. § 38.*] 

2 Maritime Liens (§ 38*) — Liens foe Repaies and Supplies — Fédéral 
Statuts. 

In such case it is immaterial whether or not those furnishing repairs 
and supplies had knowledge of the provisions of the charter party, under 
the proviso in section 3 ot the act, denying a lien when the f urnisher knew, 
or by the exercise of reasonable diligence could hâve known, that, "be- 
cause of the terms of a charter party," the person orderiug was without 
authority, since the orders were given after the charter was signed and 
with the full knowledge and acquiescence of the Oanadian Company, and 
it is only where actual authority Is wanting that the proviso applies. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 71-77; 
Dec. Dig. S 38.*] 

In Equity. Suits by the New York Trust Company, trustée, against 
the Bermuda-Atlantic Steamship Company, Limited, and by Charles 
A. Bruce and others against the Bermuda-Atlantic Steamship Com- 
pany. On exceptions to report of spécial master. Exceptions over- 
ruled. 

The following is the report of the spécial master: 

I. Thèse proceedings in equity grew out of the filing of bills of complaint, 
June 8, 1912, one by the New York Trust Company, as trustée, to foreelose 
a mortgage upon the steamship Oceana made by Bermuda-Atlantic Steamship 
Company, Limited, a corporation , organized and existing under the laws of 
Canada (and hereinafter called the "Canadlan Company"), and the other 
against the Bermuda-Atlantic Steamship Company by Charles A. Bruce and 
others, as holders of notes and of a majority of the capital stock of that 
Company, whleh was incorporated under the laws of the state of New York 
(and hereinafter called the "New York Company"). A receiver was a,PPolnted 
who took possession of the steamship Oceana. 

Various claimants filed pétitions of intervention, and the court, by orders 

•For other cases see same topic & § numbek in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 



990 211 FEDERAL REPORTEE 

dated June 12, 1912, appointée! the undersigned spécial master "to take proofs 
and détermine the nature, extent, and amount of the rights, liens, equlties, 
and prlorlties of the several creditors of the défendant and to report thereon 
to this court with ail convenient speed." Subséquent to June 12, 1912, va- 
rious other creditors filed pétitions or claims with the undersigned as spécial 
master, asserting maritime liens upon the steamship Oceana, and the re- 
ceiver duly filed answers thereto ; the principal claimants in amount beiug 
the Berwind-White Coal Mining Company, the Morse Dry Dock & Repair 
Company, and. the Robbins Dry Dock & Kepair Company. Other claims as 
enumerated below were also flled of the nature set forth after the uames 
of the said claimants respectively. 

II. The Berwind-White Goal Mining Company, the' Morse Dry Dock & 
Repair Company, the Robbins Dry Dock & Repair Company, and other claim- 
ants of maritime liens contend that the amounts of their several claims con- 
stitute maritime liens upon the steamship Oceana under and by virtue of tlie 
act of Congress of June 23, 1910, "relatlng to liens on vessels for repairs, 
supplies or other necessaries," and under the maritime law previously ob- 
tainiug in the courts of the United States. In this behalf the contention 
iuter alla is urged that the real owner of the steamship Oceana is the New 
ïork Company, and the Canadian Company was the latter's "dummy" or in- 
strumentality created and used by it for the sole purpose of taking and hold- 
ing the légal title to the steamship and enabling the >Jew York Company to 
obtain a registry and a flag under which the ship could be sailed and operated. 
There is practically no dispute as to the facts upon which this latter conten- 
tion is based. 

The steamship Oceana, which is substantially the only asset out of which 
any of the claims filed herein can be satislied, was built in 1891 at Dumbar- 
ton, Scotland, and was constructed and is suitable for passenger trafflc only. 
On September 30, 1910, it was chartered by its then owner, the Hamburg- 
American Line, to the Bermuda-Atlantic Steamship Company, the predeces- 
sor Company of the présent the Bermuda-Atlantic Steamsliip Company, a 
New York corporation. The charter party contained an option to the cbar- 
terer to purchase the steamer for £40,000 Sterling. 

On December 8, 1910, the predecessor company was dissolved, and the 
new Company of the same name, but of supposedly broader powers, was or- 
ganlzed and adopted or took over the charter. The présent New York Com- 
pany was organized with a capital stock of $250,000, equally divided between 
common and preferred, and the shares issued are distributed between the 
B. C. M. W. Company, one of the complainants în the second above-entitled 
suit, Philip Manson, and certain other individuals. After a short period of 
opération under the charter party, the charterer decided to exercise the op- 
tion of purchase and agreed with the Hamburg-American Line upon the terms 
and conditions of gale. Owing to the provisions of our navigation laws, it 
was impracticable for the New York Company to get an American register for 
the steamer, and the Canadian Company was therefore formed, called Ber- 
muda-Atlantic Steamship Company, Limited, having a capital stock of $100,- 
OOO, divided into 1,000 shares of the par value of $100 each. 

In this connection the facts in détail are as follows: 

At a meeting of the directors of the New York Company, February 5, 1911, 
a resolution was passed authorizing the président and the secretary of such 
Company to do everything necessary or proper to exercise the compauy's op- 
tion to buy the steamer, and the executive offlcers of the New York Company, 
or any two of them, were by resolution authorized and empowered to cause 
to be formed, under the laws of such state.or nation as counsel might advise 
and under such name as the executive offlcers or any two of them sbould 
deem proper, a corporation for the purpose of taking title to the steamship 
Oceana. February 15, 1911, the New York Company, by its président, wrote 
the Hamburg-American Line advisiug that the^ Bermuda-Atlantic Steamship 
Company, the charterer of the Oceaua, would exercise its option to purchase 
the Oceana on or before the llth day of May, 1911, In accordance with the 
terms of the option of purchase _contained in the charter party. March 6 
1911, the président of the New York Company reported that the companj 
had given notice that it would exercise its option to purchase the steamship 
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pursuant to the authorlty given on February 5th for the création of a cor- 
poration "for the purpose of taking title to the steamshlp," and, pursuant to 
the resolution, the Canadian Company was incorporated on Aprll 25, 1911, 
at the instance and at the expense of the New York Company, which paid 
the bill of the Canadian solicitors engaged to form the Canadian Company. 

The incorporators of the Canadian Company were: Messrs. Strachan 
Johnston, Reginald HoUand Parmenter, Arthur John Thompson, William Sy- 
mon Morelock, solicitors, and George Ogston Merson, ail of Toronto, Canada. 
Thèse incorporators were In part members of the flrm of Thompson, Tilley & 
Johnston, solicitors of Toronto, employed by the New York Company to in- 
corporate the Canadian Company, and In part gentlemen associated wlthi 
them by that firm for said purpose. On the day the Canadian Company was 
formed, a meeting of its shareholders (the Incorporators above mentioned) 
was held at the office of the said solicitors at Toronto, at 5:30 p. m., and it 
was resolved: 

"TBat the board of directors and offlcers of thls Company be and they here- 
by are authorized and empowered in thelr absolute discrétion to purchase the 
steamship Oceana from the Hamburg-Amerika Linie, for a considération not 
to exceed forty thousand pounds sterling, and to mortgage or cause to be 
mortgaged the said vessel to secure ail or any part of the said purchase priée 
upon such terms and conditions and in such manner as to the board of di- 
rectors and offlcers may seem proper In thelr absolute discrétion." 

It was further resolved at said meeting: 

"That the board of directors be and they are hereby authorized to take 
ail necessary or convenlent proceedings to register the steamship Oceana as 
a British vessel at such port of reglstry and in such manner as to them may 
seem proper In thelr absolute discrétion." 

It was further resolved at said meeting: 

"That the board of directors and offlcers of the company be and they are 
hereby authorized and empowered to charter said steamship Oceana to the 
Bermuda-Atlantlc Steamship Company, a New York corporation, for such 
term and considération and upon such terms and conditions as may to them 
seem proper in thelr absolute discrétion." 

At the same meeting Strachan Johnston, W. S. Morelock, and R. H. Par- 
menter were elected directors ; and at 6 p. m. on the same day a meeting 
of said directors was held at Toronto, at which Johnston was elected prési- 
dent of the Company, and Merson tieasurer, and "share eertiflcates for unpaid 
shares" were Issued to them and to Parmenter, Thompson, and Morelock, the 
other Incorporators, "belng the shares subscrlbed for by them in the mémo- 
randum of agreement and stock book of the company." Then Morelock trans- 
ferred hls "one share (unpaid)" to A. S. Rockwood, and resigned as director, 
and Rockwood was appolnted director in hls place; Johnston resigned as 
président, and Rockwood was appolnted président in his place; Merson re- 
signed as treasurer, the transfer of one share from Parmenter to George 
Norris was approved, Parmenter resigned as director, and Norris was ap- 
polnted in his place ; "shares (not paid)" were transferred, one from John- 
ston to Thomas Roberts, Jr., one from Thompson to Charles A. Bruce, and one 
from Merson to William S. Lare; and "Mr. Johnston, having ceased to be a ' 
shareholder, resigned from the board." Thereupon the meeting adjourned to 
30 Broad street, New York, the offices of Curtis, Mallet-Prevost & Coït, where 
ail future meetings were held. Rockwood, Norris, Roberts, Bruce, and Lare, 
who thus became the holders of the "shares (unpaid)," and officers of the 
comf)any, were employés In the office of Curtis, Mallet-Prevost & Coït. Bruce 
is also the complalnant In the suit against the New York Company. 

On Aprll 27, 1911, the New York Company, by Mr. Culver, its président, 
wrote the Hamburg-American Line inclosing a form of mortgage of the ship 
"In compllanee wlth the terms of the eontract * * • dated September 
30, 1910," stated that the New York Company had placed the matter in the 
hands of Its counsel, Messrs. Curtis, Mallet-Prevost & Coït, r<?quested that 
the Hamburg-American Llne refer it to its counsel. and stated concerning the 
proposed mortgage: 

"You v»-ill note that the mortgagor named in the draft mortgage is Ber- 
muda-Atlantlc Steamship Company, Limited, a corporation organized under 
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the laws of the Dominion of Canada, to which company we hereby request 
that you transfer the title to the 'S. S. Oceana' in accordance with the terms 
of the contract of September 30, 1910, upon its compliance with ail the terms 
of the said contract" 

A further agreeinent was made between the New York Company and the 
Hamburg Line, dated May 2, 1911, which, after reciting the charter of the 
Oceana, and the exercise of the option to buy by the New York Company, 
required the Hamburg Line to make the bill of sale to the New York Com- 
pany "or its nominee or assignée," excepted from the transfer the wines, 
liquors, cigars, and provisions aboard, but gave an option to purchase thèse, 
flxed the purchase price of the ship at £37,000 required that £20,000 of that 
amount be paid May 11, 1911, that the New York Company on or before May 
29, 1911, give wrltten notice to the Hamburg-American Line of the former's 
nominee to take title, name a date on or before May 31st for payment of the 
balance of the purchase price and closing the transaction, when a bill of sale 
to the New York Company's nominee would be delivered by the Hamburg 
Line, required the New York Company, on the date of such delivery, to de- 
posit £14,000 of the purchase money, and interest thereon from May llth, 
with the New York Trust Company, such deposit to be paid to the Hamburg- 
American Line on the joint order of certain gentlemen named, counsel for the 
Hamburg Ijne, and other gentlemen named, counsel for the New York Com- 
pany, said order to be signed upon receipt of a written notice from the^ Ger- 
man consul at New York that the sliip's registry had been canceled at Ham- 
burg; and a note for the balance of the purchase price, £3,000, was to be 
given May llth, secured by a chattel mortgage on certain passenger equip- 
ment and flttings of the ship described in a schedule annexed to the agree- 
ment; and the agreement also contained the foUowing, the "Bermuda-At- 
lantic Line" thereln referred to being the New York Company: 

"The Bermuda-Atlantic line hereby recognizes that the granting to it by 
the Hamburg-American Line of an extension of time to take title after May 
llth, the date under which the Bermuda-Atlantic Line would hâve had to 
take title under the original contract (Exhibit A), is granted in order to give 
the Bermuda-Atlantic Line an opportunity to arrange for placing the Oceana 
under a flag other than German, on advantageous terms; and, in considéra- 
tion of such extension, the Bermuda-Atlantic Line agrées to use its best ef- 
forts to make the necessary arrangements for putting the Oceana under a 
flag other than the German flag and to obtain other than German registry 
for her, and to close this transaction at the earliest possible date after May 
llth, but not later than May 31st. 

"The Hamburg-American Line agrées from and after the hour of noon on 
May 11, 1911, to and including the time when the title is passed hereunder, 
to let to the Bermuda-Atlantic Line, and the Bermuda-Atlantic Line agrées 
to hire the said steamship Oceana at a rental of one dollar ($1). The Ber- 
muda-Atlantic Line shall keep said vessel tied up at the Port of New York 
durlng such period, and shall provide suitable officers and crew for the pro- 
tection and care of said vessel, and pay ail expenses connected with the ves- 
sel's maintenance. The Hamburg-American Line shall not be called upon to 
ineur any cost or expense whatsoever in connection with the care and main- 
tenance ol the steamship Oceana after the hour of noon on May llth, 1911. 

"The Hamburg-American Line hereby agrées to hold harmless the Bermuda- 
Atlantic Line, the Oceana, and the Bermuda-Atlantic Steamship Company, 
Limited, or thelr assigns, from the infliction of any penalty upon the steam- 
ship Oceana by the German government for any matters or things whatsdever 
occurring prier to the eaneellation of .the Oeeana's German registry, provided 
that the Oceana is plaeed legally under a flag other than German on or be- 
fore May 31, 1911, and provided further that the Oceana be not retransferred 
under the German flag for a period of at least twelve months." 

At a meeting of the board of directors, May 27th following, the président 
of the New York Company reported that, pursuant to the terms of the con- 
tract, $97,300, the équivalent of £20,000, had been paid by the New York Com- 
pany to the Hamburg-American Line in part payment of the purchase price of 
the sBip. The said agreement of May 2d, made with the Hamburg Line by 
the New York Company's président, and the said payment of $97,300, were 
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ratifled. The secretary presented the letters patent of the Canadian Com- 
pany, and the treasurer of the New York Company reported that "this Com- 
pany has pald the sum of $500 cash" to the Canadian Company "for account 
of the subscriptions of the signers of the application for said letters patent." 
"The acts and deeds of the officers of this company in paylng the expenses 
of the formation" of the Canadian Company, and in paying said $500 "for 
account of the subscriptions of the sifeners of the application for letters pat- 
ent," were ratifled. It was resolved that the company borrow $60,000, or 
any less sum, from the New York Trust Company, for which sum the prési- 
dent or vice président and treasurer or secretary of the company were au- 
thorized to glve the company's note or notes bearing interest not exceeding 
6 per cent, "and to pledge as collatéral security to such note or notes such 
securities owned by this company which this company may now own, or may 
hereafter acquire, as to said officers may seem proper in their absolute dis- 
crétion, and to exécute any renewals or substitutions of such note or notes, 
and to make such substitutions of collatéral as to said officer may seem 
proper in their absolute discrétion." And it was also resolved as follows: 

"That this company, being, or about to be, the controUing stockholder of 
the Bermuda-Atlantic Steamship Company, Limited, consent to the said Ber- 
muda-Atlantic Steamship Company, Limited, entering into an agreement with 
the New York Trust Company whereby the officers and directors of the Ber- 
muda-Atlantic Steamship Company, Limited, shall be and remain clerks in 
the office of Curtis, Mallet-Prevost & Coït, for the protection of the trust 
company in the making of a loan on the stock of the said Bermuda-Atlantic 
Steamship Company, Limited, as collatéral, until the making and completion 
and delivery of the mortgage upon the steamship Oceana to the New York 
Trust Company, as trustée, and the delivery of said bonds to the New York 
Trust Company, as collatéral to the note of this company, which at that 
time the New York Trust Company may hold." 

At the same meeting it was also resolved: 

"That any two officers of this company be and they hereby are authorlzed 
and empowered, in their absolute discrétion, to make and exécute for and in 
the name of this company a charter party of the steamer Oceana upon such 
terms and conditions as to such officers may seem proper in their absolute 
discrétion; such charter party to be in such form as may be approved by 
■counsel." 

The Hamburg-American Line then gave the New York Company an exten- 
sion of time untU June lOth, to take out registry of the ship "other than Ger- 
man" ; and thereaf ter, in accordance with the direction of the New York Com- 
pany, hereinbefore mentioned, the Hamburg-American Line made a bill of sale 
of the ship to the Canadien Company, dated May 31, 1911, at New York, and 
a bill of sale of the ship's passenger equipment ; the New York Company pald 
the Hamburg-American Line $68,337.03, including interest from May llth, the 
eame being balance due on the purchase price, notice having been received from 
the German Consul at New York that the ship's German registry had been 
canceled ; and a note was delivered of the Canadian Company for $14,595, 
dated August 11, 1911, to the order of the Hamburg-American Line, secured 
by a chattel mortgage on the passenger equipment of the ship. It had been 
agreed that the New York Company would cause such mortgage to be given 
by the party who should be named by the New York Company as purchaser. 
The note was subsequently pald by the New York Company. 

Application to the register of shipping of Toronto, dated June 2, 1911, for 
the registry of the ship in the nàme of the Canadian Company, was made by 
Messrs. Eockwood and Lare, as respectively président and secretary of the 
Canadian Company, and a déclaration of the Canadian Company's owner- 
ship, of the same date, was also made by them. The ship was then registered 
in the name of the Canadian Company as owner. The New York Company 
pald the bill of the Toronto solicitors for their services in attending to this 
reglstration. 

June 12, 1911, the charter of the ship, contalning the provisions upon which 
the parties' eontesting liens rely, was made from the Canadian Company to the 
New York Company. Thèse provisions are: 

"That the charterer shall provide and pay for ail provisions, coal, fresh wa- 
211 F.— 63 
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ter for bollers, port charges, pilotages, agencles, commissions, consulat charges, 
wages, and consular shipplng and discharging fées of the captaln, ofBcers, en- 
glneers, firemen and erew ; and shall keep said vessel insured and pay therefor 
for the beneflt and to the satisfaction of the owners ; and shall also pay for 
ail cabin, deck, engine room and other necessary stores; and maintain her in 
a thoroughly efficient state in hull and machinery for and during the service ; 
and shall also pay ail other charges whatsoever whlch might be chargeable 
against said steamship. 

"The charterer will not voluntarily, or except in case of absolute necessity, 
create or suffer to be created, any lien or charge upon said steamship ; that 
the charterer will pay and discharge any Uen or charge whatsoever whlch may 
attach to said steamship, and ail claims whlch may arise or be made against 
the owner or owners, on account of supplies, repairs, services, advances of 
money, towage, pilotage, wharfage, salvage, damages for collision, breaehes of 
contract of affreightment, négligence of the crew or others, or for any other 
cause whatsoever." 

L'nder this charter party the New York Company took possession of and op- 
érated the Oceana in the transportation of passengers between New York and 
Bermuda. The vessel flew the British flag. Her port of registry was marked 
plainly upon her stern. 

By the ternis of the charter party, whlch was drawn by the attorneys for 
the New York Company, the New York Company agreed to pay to the Ca- 
nadian Company hire at the rate of $2,000 per calendar month in advanee on 
the Ist day of eaeh month beginning June 1, 1911, and, in addition, the sum 
of $14,813.93 on August 11, 1911. This latter sum was the amount of the note 
of $14,595 given by the Canadian Company for the equipment and secured by 
the latter company's chattel mortgage, with interest and other additions. In 
fact, nothing was ever paid by the New York Company by way of charter 
hire. The only account book of the Canadian Company seems to hâve been a 
thin volume (Èxhlbit 14), described as a combined cashbook, journal, and led- 
ger In which appear very few entries. In addition to this book, there was a 
bank pass book in which but one deposit was entered, and that was the $500 
supplied by the New York Company to pay for the stock required to quallfy 
the Incorporators of the Canadian Company. No cash other than this was 
ever received by the Canadian Company, no check was drawn in its name, and 
no payment made by It. The Canadian Company's name appeared on the of- 
fice door of an accountant whose office was in Toronto, but It had no other 
office. It had no stationery, and it does not appear that a letter was ever 
written in Its name. The capital stock of the Canadian Company was owned 
by the New York Company from the beginning, and none of it was ever parted 
with except as security for loans made to the New York Company. 

The officers of the two companles, as well as their directors, at ail tlmes 
knew of the existence of the charter and of its terms. Most of thèse officers 
and directors were résidents of or did business at the port of New York, and 
at ail reasonable times were accessible to any one that might bave occasion to 
ask concerning thelr relations to the Oceana. The New York Company had 
an office at 290 Broadway, where a copy of the charter was kept, aud during 
part of the time the company's treasurer had an office at 60 Broadway. Man- 
son, one of its officers active in Its management, at ail times had a copy of the 
charter party. 

Under the. authorlty of the resolution of May 27, 1911, the New York Com- 
pany, which had acqulred the bonds of the Canadian Company In exchange 
for the vessel, borrowed $60,000 from the New York Trust Company on the 
New York Company's note. This note originally was secured by pledge of 
1,000 shares of the stock of the Canadian Company pending the préparation of 
the bonds secured by the mortgage, and the amount of the loan was used In 
the purchase of the Oceana. 

June 5, 1911, the statutory mortgage and deed of trust were executed by the 
Canadian Company, as mortgagor, and by the New York Trust Company, as 
trustée, and temporary bonds in the amount of $100,000 were isstied whlch 
in the early part of July were surrendered in exchange for the définitive bonds 
called for by the terms of the mortgage. The trust Company was advised of 
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the gênerai situation, Includlng the relations of the two companles, except that 
the ternis of the charter party were not brought to its attention, and the loan 
was made by the trust company with the spécial view to Its being secured by 
bonds of the owner of the vessel. 

Three equal payments aggregatlng $15,000 were made on account of thls 
note by the New York Company, and on each occasion $5,000 in amount of 
bonds were withdrawn from the pledge. On February 13, 1912 — the day of 
the last of the three payments— the New York Company took up the original 
note and substituted a new note for $45,000 due four months after date, with 
interest at 6 per cent. Upon maturity demand was made, and payment of 
this note was refused. Whereupon, after notice to the New York Company, 
the $85,000 of bonds remaining in pledge were sold at public anction and were 
bought In by the trust company for its own account for $42,500, which being 
applied to the indebtedness left $3,579.75 due from the New York Company to 
the New York Trust Company, no part of which sum has been paid. The 
New York Trust Company aecordingly is the holder for value of $85,000 face 
value of bonds of the Canadian Company and has flled its claim agalnst that 
company for such amount. It has likewise flled a claim for the amount of 
the deflciency aforesaid agalnst the New York Company upon its note of 
February 13, 1912, to wit, $3,579.75. 

The Canadian Company, having failed to pay the flrst installment of In- 
terest on its bonds secured by the trust mortgage and likewise the principal 
sum of $10,000 due on bonds Nos. 1 to 10, inclusive, the trustée. In aecord- 
ance with the terms of the mortgage, declared the principal of ail the bonds 
to be due and payable and Instituted the foreclosure proceedings. 

No charge is made by any of the parties that the New York Company pro- 
cured the organlzation of the Canadian Company with any view to defeat the 
liens of persons making repairs upon or furnishing supplies to the Oceana. 
The purpose was, and is generally conceded to bave been, simply to secure a 
flag for the vessel. 

Some of the lien claimants were advised by offlcers of the New York Com- 
pany, before such claimants made repairs, or furnished supplies, to the 
Oceana, that the Oceana was owned by the New York Company, and others 
did their work or furnished supplies under the impression, gathered from 
the eircumstances, that such was the fact. Such was the understandlng on 
the part of Manson and others Interested in that company, Includlng ap- 
parently even its counsel, who assumed that materlal and supply men had 
liens for materials and supplies furnished, notwithstanding the faets of the 
enrollment and the charter party, and Jlanson testifled that if inquiry had 
been made of him by any materlal or supply man he would hâve stated that 
the New York Company owned the vessel. 

III. In this situation it seems clear that. If the controversy upon the point 
of whether the New York Company is to be regarded as owner of the vessel 
for the purpose of creating maritime liens concerned only the two companles 
and the materlal and supply men clalming liens, there would be no dlfflculty 
in concluding that the clalms of such liens should be sustained. But it is 
urged that a différent resuit must be reached hecause of the fact that the 
trust company ma'de its loan upon the security of the bonds of the Canadian 
Company secured by a mortgage upon the steamer. It must be remembered, 
however, in this connection that the trust company at the tlme of making its 
loan was advised that the Canadian Company had been organized and exlsted 
only for the purpose of enabllng the steamer to be operated under the British 
flag, and was charged with knowledge that the very situation which now 
exists vïdth référence to maritime liens might come about to the préjudice of 
its mortgage lien. 

I do not understand that it is necessary to find intentional decelt as the 
object of formlng the Canadian Company in order to find that the claims of 
lien "for repairs, supplies or other necessaries," under the fédéral statute of 
June 23, 1910, may be sustained on the basis of the practieal Identity of the 
two companles. In my opinion it is enough if persons of ordinary business 
capacity and expérience believed from the eircumstances that they were deal- 
ing with the owner of the vessel and would hâve a lien, and if the applica- 
tion çf the niie of separate corporate entities to companles one of which is a 
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mère Instrumentallty of the other would hâve the same resuit as might hâve 
been expected had the instrumeutallty been formed for the purpose of de- 
frauding materialmen. In thé circumstances I fiad that the trust company 
is in no better position than it vcould hâve been if the Oceana had been reg- 
istered in the name of the New York Company as owner and its loan had 
been made nominally as vcell as really upon the security of the latter com- 
pany's property. 

ïhe doctrine of separate corporate entity, however, is in gênerai so im- 
portant and disregard of it so llkely to resuit in serions inconvenience and 
disturbance in many cases that I come to my conclusion as above wlth some 
hésitation. This doubt impels me to examine the claims of lien from another 
staudpoint. 

Assuming that the two companies should be considered as in ail respect 
separate and independent entities, the claims of liens must be examined with 
further référence to the fédéral lien act of June, 23, 1910. 

This act, so far as material to the questions hère, is as follows : 

"An act relating to liens on vessels for repairs, supplies, or other neces- 
saries. 

"Be it enacted by the Senate and House of Représentatives of the United 
States of America in Congress Assembled : That any person furnishing re- 
pairs, supplies, or other necessaries, * * * to a veasel, whether foreign 
or domestlc, upon the order of the owner or owners of such vessel, or of a 
person by him or them authorized, shall hâve a maritime lien on the vessel 
which may be enforced by a proceeding in rem, and it shall not be necessary 
to allège or prove that crédit was given to the vessel. 

"Sec. 2. That the following persons shall be presumed to hâve authority 
from the owner or owners to procure repairs, supplies, and other necessaries 
for the vessel : The managing owner, ship's husband, master, or any person 
to whom the management of the vessel at the port of supply is intrusted. No 
person tortiously or unlawfully in possession or charge of a vessel shall hâve 
authority to blnd the vessel. 

"Sec. 3. That the offlcers and agents of a vessel specifled in section two shall 
be taken to include such officers and agents when appolnted by a charterer. 
by an owner pro hac vice, or by an agreed purchaser in possession of the ves- 
sel, but jiothing in this act shall be construed to confer a lien when the fur- 
nlsher knew, or by the exercise of reasonable diligence could hâve ascertained, 
that beeause of the terms of a charter party, agreoment for sale of the vessel, 
or for any other reason, the person ordering the repairs, supplies or other 
necessaries was without authority to bind the vessel therefor." 

A full understanding of this act implies a knowledge of the law as it stood 
at the tlme of the passage of the act, the supposed evils of that law, and the 
remedy intended by Congress. 

It is well known that at the time of the passage of the act some confusion 
existed In the law relating to materialmen's liens on vessels, and gênerai dis- 
satisfaction with certain anomalies of our law in this regard was evidenced by 
two bills that were submitted to Congress for the purpose of amending the 
law with respect to such liens. One of them subsequently became the act of 
June 23, 1910. Among the supposed evils whlch the act was intended to 
remedy were those which grew out of the décisions of the Suprême Court of 
the TJnited States in the case of The General Smith, 4 Wheat. 438, 4 L. Ed. 
609, and The St. Jago de Cuba, 9 Wheat. 409, 416, 417, 6 L. Ed. 122. In The 
General Smith, the Suprême Court flrst drew the distinction hetween "for- 
eign" and "domestlc" vessels, as those terms afterwards came to be under- 
stood. In The St. Jago de Cuba the court declared: (1) That it was not in 
the power of any one except the master to give implied liens on a vessel ; 
and (2) that when the owner is présent "the contract is inferred to be with 
the owner himself on his ordinary responsibility, without a view to the vessel 
as the fund from which compensation is to be derlved." By the act of Junsi 
23, 1910, it Is seen that the doctrine of presumptlon of crédit to the owner 
which was reeognlzed in the St. Jago de Cuba has been done away with, as 
bas been the distinction with référence to foreign and domestlc vessels. 
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Prior to the passage of this act, it was necessary to comply with fhe re- 
quirements of the state statute in order successfuUy to assert a lien upon a 
doniestic vessel. Tliese statutes differed somewhat in ttieir provisions, and 
différences in their wording gave rise to différences of décision in tlie varions 
fédéral circuits. Thèse circuits also differed one from another In the con- 
struction of thèse state statutes even when they were practically identical in 
their wording. The présent fédéral act practically supersedes thèse various 
state statutes. 

The act prescribes that the lien shall exlst vehen any person shall hâve fur- 
nished supplies, etc., to a vessel upon the order of the owner or of some one 
by the owner authorized. It further provides that any person to whom the 
management of the vessel at the port of supply shall hâve been intrusted shall 
be pi'esumed to hâve been so authorized. A charterer is clearly such a per- 
son. 

Nearly ail the claims of maritime liens herein are predicated of the making 
of repairs or the furnishing of supplies or other necessarles to the Oeeana 
upon the order of the Bermuda- Atlantic Steamship Company, the New York 
corporation, which most of the lien clalmants assumed to be the owner of the 
vessel, and which others of the lien clalmants were informed by Manson, or 
others officially connected with that company, was such owner. None of the 
maritime lien clalmants knew of the existence of the two corporations, owner 
and charterer, respectively, and I cannot see that there has been proof of any 
circumstance brought to their attention that should hâve caused the making 
of inqulry as to the actuel authority of the company which was in possession 
of and operating the ship to bind the vessel for repairs, supplies, and like 
necessarles. The only suggestion of a circumstance which, it is claimed, 
should hâve given rise to such inqulry, is that the vessel had plainly marked 
upon her stern the name of her port of registry, to wit, Toronto. But this 
alone amounted to nothlng, because foreign registry and domestic ownershlp 
are not incompatible, and, even if they were, none of the lien clalmants knew 
whether the Bermuda-Atlantic Steamship Company was a domestic or a Ca- 
nadian corporation. 

The language of the fédéral act to the effect that nothlng in the act shall 
be construed to confer a lien when the furnisher knew or by the exercise of 
reasonable diligence could hâve ascertained that because of the terms of a 
charter party or for any other reason the person ordering the repairs, etc., 
was without authority to bind the vessel therefor is clearly by way of pro- 
viso. It must, as a proviso, be harmonized with the gênerai purpose of the 
act, which was "to make the management of a vessel at its port of supply 
presumptive évidence of the right to bind it for supplies there fumished." 
The City of Milford (D. C.) 199 Fed. 960. It does not appear that if inquiry 
had been made by them — that is, such inquiry as a business man would be apt 
to make and such as the law would style reasonable — the lien clalmants would 
hâve been any the wiser, and the burden to show that reasonable inquiry 
would bave made them acqualnted with the actual situation is upon those 
who seek to avail themselves of the proviso. The cases cited by counsel for 
the trust company as illustrating the rule which requires the dlsmissal of 
an indlctment that fails to négative exceptions contained in the statute un- 
der which the indictment is had are not in point, because we are dealing with 
a proviso and not with an exception, and there is a familiar distinction be- 
tween them in référence to the burden of proof. Potter's Dwarris Stat. 119. 
It is signlflcant that none of the oflicers of the New York Company was pro- 
duced as a witness except Manson, and Manson testified that he regarded his 
company as the owner of the vessel and has not contradicted those lien clalm- 
ants that testified that he told them such was the fact. It does not appear 
that inquiry of others would hâve resulted in the ascertainment of the real 
relations of the company to the vessel. 

It follows that ou both of the grounds above examined the claims of mari- 
time liens filed herein for "repairs, supplies, or other necessarles" should be 
sustained. 
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J. Parker Kirlin, of New York City, for mortgagee. 
Herbert Green, of New York City, for Berwind-White Co. 
James Armstrong, of New York City, for Morse Dry Dock Co. 
J. Dexter Crowell, of New York City, for Robbins Dry Dock & Re- 
pair Co. 

Charles Hickox, of New York City, for receiver. 

HAND, District Judge. [1] The Canada Company was organized, 
as ail agrée, only to hold the title to the Oceana so as to avoid the 
laws of the United States. Not only was there no independent in- 
terest outstanding, but the complète actual management of the vessel 
and of the Canada Company was in the hands of the New York Com- 
pany. The Canada Company never did anyfhing, or was meant to 
do anything, except hold the title to the vessel, give the mortgage and 
charter, and get the registry; it carried on no subséquent business 
thereafter, and its directors were mère dummies directed by the New 
York Company. 

This case dépends simply upon whether, under thèse circumstances, 
the New York Company was either an owner, or a person authorized 
by the owner to order the supplies. We may, for the sake of argu- 
ment, allow that the corporate entities remained distinct, and that the 
équitable title was in the Canada Company, so that a convenient fic- 
tion shall not become confused, and we shall retain the shorthand 
of clear concepts. When, however, we come to the question of au- 
thority, we are not bound by the whole sleight-of-hand paraphernalia 
of resolutions, deeds, leases, mortgages, and the like, because author- 
ity may rest in pais, and one may hâve authority to act for a cor- 
poration without the formai action of its board of directors. Phillips 
V. Campbell, 43 N. Y. 271. So the question changes form into wheth- 
er the New York Company had such authority from the Canada Com- 
pany. Their relations are so intricately interwoven that either may 
be regarded as the agent of the other without violence to the facts, 
though eventually it must be recognized that the only actor was the 
New York Company. It will do as well as any way to think of the 
New York Company as agent and the Canada Company as principal, 
or owner, and to think of the basis de jure of the New York Com- 
pany's authority as depending upon the knowledge and acquiescence 
of ail the principal's stockholders (i. e., the New York Company it- 
self), and of its directors, who were merely its puppets, who consented 
to whatever they were told to do, and who in fact did nothing. In 
such a situation, when the knowledge is clearly brought home to the 
stockholders and directors, there is a valid ratification. Pennsylvania 
R. R. V. Keokuk Bridge Co., 131 U. S. 371, 9 Sup. Ct. 770, 33 L. Ed. 
157. It is, of course, true that the New York Company had no 
riglit as against the mortgagee to incur thèse liens, or the Canada 
Company to authorize them, for they violated the mortgage, but that 
does not aflfect the question whether the New York Company had 
actual authority from the Canada Company, which is the relevant 
question under section 1 of this act. Nor does it alïect that authority 
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that there had been previously executed a charter party which pro- 
vided to the contrary, because fhese orders for supplies were giveh 
after the charter party was signed, and with the fullest acquiescence 
of the Canada Company. 

[2] I am not quite clear that the mortgagee agrées that, if the Can- 
ada Company had given formai authority to the New York Com- 
pany to create the liens, they would hâve been valid in the face of 
the mortgage; but there cannot be any question of that, for the stat- 
ute gives a lien for supplies on the owner's order or his agent's, in 
that respect differing from the maritime law, which it changed. The 
St. Jago de Cuba, 9 Wheat. 410, 417, 6 L. Ed. 122. Furthermore, I 
need not coiisider the resuit, had the lienors known the terms of the 
mortgage, for no onè contends that they are so chargeable; and, 
since they did not know of the mortgage, it is of no moment whether 
they knew of the charter party, because it is only when the charterer 
orders supplies without real authority that the question can arise un- 
der the proviso of section 3. In other words, since the charter did 
not refer to the mortgage, knowledge of it would only hâve shown 
that originally the Canada Company had refused an authority which, 
as a matter of fact, the New York Company had been exercising with 
the complète acquiescence of the Canada Company for some time. 
It is therefore irrelevant to inquire how far the lienors were put on 
notice of the charter party, under The Valencia, 165 U. S. 264, 17 
Sup. Ct. 323, 41 L. Ed. 710, and The Kate, 164 U. S. 458, 17 Sup. 
Ct. 135, 41 L. Ed. 512. 

Certainly any other resuit would be absurd. The statute means to 
give a lien when the owner orders the supplies or when any one hav- 
ing apparent authority orders for him. The proviso is only to protect 
the owner against the charterer if he has tried to protect himself. It 
does not try to protect prior mortgagees, nor does it prevent the 
owner from agreeing that the charterer may order supplies which 
will become prior liens to a mortgage. Bearing this in mind, it would 
be unreasonable to apply the protection of the proviso to the Canada 
Company. To protect it against the New York Company was to pro- 
tect it against itself , for it had no independent existence. ' Unless the 
mortgage would hâve been good even against a formai resolution 
conferring authority by the directors of the Canada Company, it is 
not good against the course of conduct hère shown. We should not 
suppose that the charter party was intended, as a kind of moral bul- 
wark protecting the Canada Company against subséquent changes of 
mind of its own controlling spirits. There is no magie about the 
drawing of corporate papers. 

The relations between thèse corporations are not to be measured, 
as the mortgagee seems to suppose, merely by the fact that one owned 
ail the stock of the other. I agrée that there is nothing in itself illégal 
in holding ail the stock of a corporation and doing business in the 
corpora':e form, if you really mean to do it that way and everybody 
knows it. Salomon v. Salomon & Co., [1897] A. C. 22; C. Crâne 
& Co. V. Fry, 126 Fed. 278, 61 C. C. A. 260; Gramophone Typewriter, 
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Ltd., V. Stanley, 99 Law Times Rep. 39. Yet, on the other hand, 
there is nothing merely in the fact that you hâve adopted a corporate 
form, which prevents you from so interjecting yourself into the cor- 
porate business as to become the principal though the form remain 
corporate. Chicago Junction Ry. Co. v. U. S., 226 U. S. 286, 33 
Sup. Ct. 83, 57 L. Ed. 226. If, as hère, you not only own ail the stock, 
but also personally conduct the whole of the supposed corporate af- 
fairs, disregarding the corporate forms, you may be doing the busi- 
ness yourself, or at least your corporation may be an agent only. 
Apthorpe v. Peter Schoenhofen Breweries, Ltd., 80 Law Times Rep. 
395. In the case at bar, it is, however, not necessary to take that 
final step, for even with the strictest observance of formalities we 
must say that the Canada Company authorized the New York Com- 
pany to do ail it did. 

This disposes of ail the gênerai objections to the claims. The mort- 
gagee does not except to the Morse claim as insuffîciently proved, and 
it is clear that the receiver is bound by the account stated between 
the New York Company and the lienor for the bills rendered on De- 
cember 16th and 29th, January 9th, and March llth. Not only was 
acquiescence shown by failure to object, but by 12 large payments. 
The small items of May 31st and June 8th probably are not so proved, 
but I scarcely suppose thèse are seriously disputed. 

In its brief the mortgagee also objects to claims 28, 29, 40, 41, 42, 
43, and 44; but there are no exceptions to any of them, either of the 
mortgagee, or the receiver. The sixth exception of the receiver does 
not cover thèse, and I can find no exception of the mortgagee which 
even suggests any of thèse spécifie liens, though others are mentioned 
in some of the exceptions. It would hardly be fair to those lienors 
upon such a record to allow their liens to be attacked. They may 
hâve been content to let the larger lienors carry the main questions, 
and may hâve therefore defaulted in rehance upon the absence of any 
spécifie exceptions to their own liens. 

As to the disbursements the mortgagee and receiver will hâve to 
share them equitably. It is a little hard to know what proportion will 
be équitable, and if the parties cannot agrée they will hâve to submit 
the matter again. 

A decree may be submitted in accordance with this opinion. 
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UNITED STATES v. LIM YUEN et aL 

(District Court, E. D. North Carollna. March 16, 1914.) 

Nos. 37-39. 

Aliens (§ 23*) — Chinese Peesons — Déportation Proceedings — Minoes. 

Where certain Chinese persons while minors were admitted into the 
United States, without fraud, as the sons of a Chinese merchant and a 
Chinese teacher, résidents of the United States, they were not subject to 
déportation because, atter arriving at âge, they were lound working as la- 
borers in a laundry. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 76-90; Dec. Dlg. 
§ 23.*] 

Déportation proceedings by the United States against Lira Yuen, 
Lam Gong, and Chan See Jock. Order directing défendants' dis- 
charge. 

Francis D. Winston, U. S. Dist. Atty. 

Thos. W. Davis, of Wilmington, N. C, and J. H. Ralston, of Wash- 
ington, D. C, for respondents. 

CONNOR, District Judge. Warrants were taken ont by the in- 
specter charging that respondents, Chinese persons, were unlawfully 
working as laborers in a laundry located at Wilmington, N. C. Upon 
the return of the warrants, the respondents appeared in person and by 
counsel. The three cases were, by consent of the district attorney and 
counsel for respondents, heard together. Ail questions in regard to 
the form of the affidavits and of the warrants were waived. The ex- 
amination of the witnesses produced by the government and the re- 
spondents disclosed the foUowing facts: 

Lim Yuen arrived at San Francisco November 22, 1908. He was 
admitted as the minor son of Lim Jew (Kew), a Chinese merchant, 
lawfully domiciled and résident at Oakland, Cal., in the United States. 
The facts in regard to his status were investigated and determined by 
the Commissioner of Immigration at San Francisco. He was admitted 
December 14, 1908. Thèse facts appear upon his certificate, and the 
records on file in the office of the Commissioner of Immigration at 
Washington. His photograph was attached to the certificate. From 
a preliminary statement, taken by the immigrant inspector at Wilming- 
ton, N. C, on January 6, 1914, and the examination of respondent on 
the hearing, it appears : That respondent was born at Bock Jop Vil- 
lage, China. That he resided at Oakland, attending school for two 
years after his admission. Has been in Wilmington, N. C, since that 
time. Cannot speak English. Has been working at the Chinese laun- 
dry of Sam Lee, in Wilmington, N. C. He is more than 21 years of 
âge. His father résides at Oakland, Cal., engaged as a merchant. 

Lam Gong's certificate shows that he was admitted at San Fran- 
cisco as the minor son of a Chinese merchant, Lim Jew (Lim Kew), 
December 27, 1907. He is the brother of Lim^ Yuen. Upon his ex- 
amination, it appears that he was born in China. His father was, when 

•For other cases see same topic & 9 ncmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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respondent was admitted, and is now, a Chinese merchant, residing at 
Oakland, Cal. Respondent remained with him two months; came to 
Wilmington, N. C. Father gave him money. Has been in Wilming- 
ton about six years. When he came to Wilmington, he attended 
school— employed a teacher — more than a year. Attended Sunday 
school until a year ago. He can write some simple words in English ; 
wrote in présence of court. Multiplied some figures. Spoke in Eng- 
lish. Is now working in laundry of Sam Lee. Is about 21 years of 
âge. 

Chan See Jock's certificate shows that he was admitted at San Fran- 
cisco August, 1909, as the minor son of Chan Ching Bor, Chinese 
teacher, lawfuUy domiciled in the United States, He states that his 
father resided at Oakland, Cal., was a teacher in Chinese school. At- 
tended his father's school two years. Never attended English school. 
Can read and write English. Has been in Wilmington, N. C, two 
years. Works in Sam^ Eee's laundry. 

The government introduced the certificates of entry and the records 
at Washington, ail of which are regular. The affidavit charges that 
the respondents are Chinese laborers, not in possession of the certifi- 
cates required by the statutes. The certificates held by them are not 
attacked for fraud. The government, however, insists that, if upon 
the hearing it appeared that they are unlawfully in, and not entitled 
to remain in, the United States, they should be deported ; that no spé- 
cial form of complaint iS required. This position is sustained by the 
authorities cited in the government's brief. Respondents resist an or- 
der of déportation upon the ground that, having been admitted as 
minor sons of a Chinese merchant, and teacher, then and now, law- 
fully domiciled in the United States, they hâve not, by becoming labor- 
ers in a laundry, as disclosed by the évidence, forfeited their right to 
remain; that they are not "unlawfully in the United States." The 
case is relieved of any technical difficulties. The essential facts are 
disclosed by the record and the uncontroverted testimony. That they 
were entitled to admission, as the minor sons of a Chinese merchant 
■and teacher, is settled by the décision of the Suprême Court in United 
States V. Mrs. Que Lim, 176 U. S. 459, 20 Sup. Ct. 415, 44 L. Ed. 
544, in which it is held that the wife and minor children of a Chinese 
merchant, résident hère, are entitled to be admitted into the United 
States. So, the Rules of the Department, governing admission of 
Chinese, provide that: 

•'The admissible classes are teachers, studeuts, travelers for curiosity or 
pleasure, and merchants and their lavvful wives and minor children." Rule 2. 

It is not contended that the fact upon which they were permitted to 
enter the United States was not truthfully set forth and correctly 
found, nor is it denied that their fathers are, at this time, entitled to 
and do remain hère, engaged as merchant and teacher. Does the 
fact that respondents hâve engaged, and are now engaged, in employ- 
ment as laborers in a laundry, forfeit their right to remain hère? 

In United States v. Yee Quong Yuen, 191 Fed. 28, 111 C. C. A. 500 
(C. C. A. 8th Cir.), it was held that a Chinese who had entered the 
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country as the minor son of a merchant was not subject to déporta- 
tion because he teniporarily engagée as a laborer in a laundry. It was 
said by Adams, Circuit Judge : 

"ïhe appellee's status and right of résidence in this country were fixed by 
Ms lavvful entry whlle a minor son of his father, who tlien resided hère as a 
Cliinese merchant. Presumptively tMs status and this right remaiued with 
Mm there aiterwards. Kls father was a merchaut in Sait Lake City where 
tlie boy came. He bas continued to be such a merchant from that day to this. 
He bas never left the country with the intention of abandoning bis business 
liere, atid bas never returned to China with the intention of remaining tliere. 
His boy, althougli a minor when he landed on our shores, was old enough to 
begin his life's worlv, and the father, for reasons of his own, deemed Denver 
a more promising place for him than Sait LaUe City, and established him in 
the business of a merchant at that place. He was unsuccessful. He did not 
abandon his father, nor did his father abandon nor abdicate bis duty of care 
and protection of him. Wbile they were waitiug atter their first unsuccessful 
venture for an opportunity to engage in another business, the father supplied 
him with expense money. ïhe worst of his offending was that he worked for 
his board at a laundry for a few months prior to his arrest, and while he and 
his father were attempting to find a new business for him." 

He was discharged. 

In United States v. Foo Duck, 172 Fed. 856, 97 C. C. A. 204, it ap- 
peared that respondent entered, when 16 years of âge, as the minor 
son of a Chinese merchant, lawfully domiciled in the United States, 
without trick, déception, or f raud, under a certificate, and after arriv- 
ing at f ull âge worked as a laborer. Morrow, Circuit Judge, said : 

"There is no fraud charged against the apljellant (appellee) in obtaining the 
certificate under whlch he was admitted Into tlie United States ; nor is there 
any question raised as to his having been a student both before and after his 
arrivai into the United States. It Is not questioned that he is, and was at 
the time of his arrivai in this country, a son of a merchant domiciled in tliis 
country. He was therefore lawfully admitted into the United States. The 
contention of the government is that, notwithstanding thèse facts, the appel- 
lant (appellee) should be deported because after he arrived in this country 
'he worked as a cook and waiter at difCerent times for several years.' • • » 
When he came to this country, he was 16 years of âge. He is now over 23 
years old. He has been hère over seven years, flve of thèse years he was a 
minor, and ail of thèse years he was the son of a merchant residing and doing 
business in this country. Do thèse facts place the appellant (appellee) in the 
excluded class and subject him to déportation?" 

The learned judge answers the question in the négative, giving co- 
gent reasons for his conclusion. He points out the distinction between 
the case of an entry secured by fraud or misrepresentation as, where 
one, claiming to be a merchant and securing a certificate, as such, im- 
mediately becomes a laborer, and a case Hke this, in which the de- 
fendant is in truth in the admissible class. It is manifest that the 
learned judge did not regard this décision as conflicting with that ren- 
dered by him in Chain Chio Fong v. U. S. 133 Fed. 154, 66 C. C. A. 
220, stressed by counsel for the government. The distinction between 
them iâclear. In the Gue Lim Case, supra, Judge Peckham says: 

"When the fact is established to the satisfaction of the authorities that the 
person claiming to enter, either as wife or minor child, is in fact wife or child 
of »JB& or the members of a class meutloned in the treaty as entitled to enter, 
th^n tbat person Is entitled to admission without the certiflcata" 
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It is not insisted, by respondents, that the certificate is conclusive 
upon the government. It seems that it does not relieve the respondents 
of the burden of showing their right to enter and remain, if called 
into question. The respondents hère are conceded to hâve been with- 
in the admissible class, at the time of their entry. The authorities 
seem to uniformly hold that if a Chinaman is lavvfully domiciled hère, 
as a marchant, either by reason of having been a résident at the 
date of the treaty, or enactment of the exclusion acts, or by reason 
of having been admitted under a certificate, without fraud, he does 
not become subject to déportation because he thereafter becomes a la- 
borer. The opinion of Judge Lowell in Re Chin Ark Wing (D. C.) 
115 Fed. 412, is to that efifect. In re Yew Bing Hi (D. C.) 128 Fed. 
319, he says: 

"Speaking generally, the Chinese Exclusion Acts are directed to prevent 
the unlawful coming of Ohinese into the United States, and to remove those 
who hâve corne in unlawfully." 

After noting the several statutes, he says: 

"Thus far no indication appears that a Chinaman who has lawfuUy entered 
the United States may not change liis occupation after entry without risk of 
déportation. * * • Taken as a whole, the législation appears not to intend 
the déportation of any Chinaman who lawfully entered the United States, and, 
since his entry, has complled with every applicable provision of the statute." 

In United States v. Léo Won Tong, 132 Fed. 190, Judge Rogers 
says: 

"The manifest purpose of Congress was to prevent Chinese laborers from 
coming into this country. Laborers already in the country were not to be ex- 
pelled if they complied with the terms of the statute by taking out their cer- 
tificates as laborers, and no provision was made for the expulsion of mer- 
chants, nor was there any provision made for certlflcates being granted to 
merchants, nor does the statute which deflnes what a laborer is, or what a mer- 
chant is, make any provision for a change of status from a merchant to a la- 
borer. Il it was the intention of Congress that when a merchant lawfully in 
the country at the passage of the act should cease to be a merchant, and be- 
come a laborer, he should be deported, provision should hâve been made there- 
for. It made no such provision, and the presumption ought to be that it did 
not so intend. The prévention of Chinese laborers from coming into the coun- 
try Is qulte a différent thlng from deportlng a merchant who has failed in 
business, and from necessit.v becomes a laborer, and cspecially after tUe pas- 
sage of the act and the expiration of the perlod of limitation withln which a 
laborer had the rlght to applv for a certificate of résidence." U. S. v. Loule 
Juen, 128 Fed. 522; U. S. v. Fong Sen (D. C.) 205 Fed. 398. 

Thèse, and other, expressions of fédéral courts, while not deter- 
minative of the instant case, in respect to which the well-prepared 
brief for the government states "no case has yet arisen in which the 
question hère involved has existed, clearly and uncomplicated with 
other issues," are persuasive in maintaining the view that a Chinaman 
lawfully admitted is not subject to déportation because of a change 
in his employment. The admission, free from fraud, or other inval- 
idating élément, entitles a Chinaman, under existing treaty, to "ail 
the rights and privilèges, immunities and exemptions which are ac- 
corded to the citizens of the most favored nation." Article 2, Treaty 
1880. 
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It is insisted that the décisions of the courts in fhe construction 
and enforcement of the Chinese exclusion acts "show an évolution 
of the law towards extrême strictness." It is said that this is because 
of "constant évasion." There is hère, however, no question of éva- 
sion in respect to fhe admission of respondents; they hâve made no 
false statement of their status for the purpose of obtaining admission ; 
the claim upon which they were admitted, as the minor sons of a 
Chinese marchant, and teacher, lawfully résident in the United States, 
is conceded. It is true that, by section 12, Act of 1884 (Act July 5, 
1884, c. 220, 23 Stat. 117 [U. S. Comp. St. 1901, p. 1310]), it is pro- 
vided that "any Chinese person found unlawfully within the United 
States" shall be deported, etc. Section 13, Act 1888 (Act Sept. 13, 
1888, c. 1015, 25 Stat. 479 [U. S. Comp. St. 1901, p. 1317]), contains 
the same language. 

So the burden of proof is put upon the Chinaman arrested and 
brought before a judge, etc., to "establish, by affirmative proof, to 
the satisfaction of such judge, etc., his lawful right to remain in the 
United States." None of thèse provisions, nor others of like ténor, 
afford aid in the solution of the .question presented by this record. 
Resort must be had to the language of the Treaty of Nov. 17, 1880, 
22 Stat. 826 (article 2) and the acts of Congress, passed in pursuance 
thereof, as interprétée! by the Suprême Court. Thèse, as we hâve 
seen, entitled the respondents to admission. This is recognized by 
the Department in the Rules and Régulations made for the adminis- 
tration and enforcement of the act, defining admissible classes. Rule 
2. It is strongly insisted, however, that the several acts of Congress, 
upon the subject, must be so interpreted as to repress the evil and 
advance the remedy; that is, prévention of the résidence of Chinese 
engaged in laboring and their removal by déportation. Attention is 
called to the language of Judge Ross in U. S. v. Chun Hoy, 111 
Fed. 899, 50 C. C. A. 57. The learned judge was there discussing the 
question of fact whether the défendant was within the admissible 
class, and, in doing so, enforcing the statutory burden of proof. It 
is further insisted that, as respondents were admitted by reason of 
the status of their fathers, they lost such status by abandoning the 
home and casting off the paternal custody and control, thus becoming 
liable to déportation, if they engaged in unlawful labor. To sustain 
this contention, it is urged that the admissibility of wives and minor 
sons is not based upon any language found in the statute or in the 
treaty, but to an interprétation of the court. That this interpréta- 
tion is based upon the fact that the Chinese merchant, admitted un- 
der the treaty, is entitled to the sociéty of his wife and the custody 
of his children ; that, upon the reason of the thing and laws of uni- 
versal application, it should be presumed that the wife and minor 
children were intended to come within the admissible classes by rea- 
son of their relationship ; that, while this interprétation of the court 
should be given a fair construction, it should not be extended so as 
to conf er the right of continued résidence when the reason upon which 
it is based no longer exists. 
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In U. S. V. Joe Dick (D. C.) 134 Fed. 988, the défendant entered 
as the minor son of a Chinese merchant domiciled hère. During his 
minority, the father returned to Qiina, leaving the son hère — em- 
ployed as a laborer. Judge McPherson held that, as the father had 
ceased to réside hère, the son was not entitled to remain as a laborer. 
He said whether he could hâve acquired an independent status for 
himself as a laborer during his minority, if his father had remained 
in the United States and had gone on with his business, necd not be 
determined. The learned judge was ol the opinion that,' as the fa- 
ther had ceased to be a merchant, abandoned the son, and returned 
to China, the "privilège ended with the disappearance of the facts 
on which it was founded." It is also noted that, the son entered, 
and the father left the country, during the period within which the 
son was entitled to register and he failed to do so. Père the respond- 
ents came subséquent to the expiration of that period. The cases 
are not, in other respects, analogous. Hère, the status of the father, 
upon which the sons were admitted, continues ; so that whatever right 
the sons acquired from this status remains intact, unless forfeited 
by them. In the absence of any authoritative décisions we must en- 
deavor to find, by interprétation of construction of the language used, 
the intention of Congress. The statutes must be read in the light 
of the treaty, the construction of the Suprême Court. Thus read, we 
find it agreed between the two governments. 

"Article 1. Wlieuever in the opinion of tlie goverumcnt of the United States, 
the coming of Chinese laborers to the United States, or their résidence therein, 
affects or threatens to affect the intei-ests of that country, or to endanger the 
good order of said country or of any locality within tlie territory tliereof, the 
government of China agrées that the government of the United States niay 
regulate, limit, or susjiend such coming or résidence, but may not absolutely 
prohibit it. The limitation or suspension shall be reasonable and shall apply 
only to Chinese who may go to the United States as laborers." 

"Art. 2. Chinese subjects, whether proceeding to the United States as teach- 
ers, students, merchants or from curiosity (with their lawful wives and minor 
childrén), * * * shall be allowed to go and corne of their own free will, 
and accord, and shall be accorded ail of the rights, privilèges, immunities, and 
exemptions which are accorded to the citizens and subjects of the most favored 
nation." 

The législation which has been, from time to time, enacted pursuant 
to this treaty, and changes made therein, not material to be noted. has 
been, in numerous décisions, sustained by the Suprême Court. Rigid 
requirements hâve imposed, by statutes, upon Chinese charged with 
ioming into, or being within, the United States, to show as matter of 
fact that they hâve been lawfully admitted and lawfully remain in the 
United States. Thèse hâve beeir sustained. In enforcing thèse statu- 
tory requirements, the courts hâve given full force and effect to the 
législative will and policy to which they give expression. In the con- 
struction of the statutes dealing with the asserted right to remain free 
from déportation, where the facts are established, the courts bave been 
guided by the well-settled rule that the will of the Congress must be 
ascertained and enforced by resorting. to the same canons of inter- 
prétation used in the construction of other statutes, No purpose is 
found in the décisions to give a strained or forced construction to the 
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statutes or make their language bear any other than a reasonable con- 
struction, to efïectuate either a real, or supposée, public policy. This 
is manifested by the language of the court in Gue Lim-, supra. It is 
said, quoting the Chief Justice, in Lau Ow Bew v. U. S., 144 U. S. 
47, 59, 12 Sup. Ct. 517, 520 (36 L. Ed. 340) : 

"Nothing is better settled than that statutes should receive a sensible con- 
struction, such as will effectuate the législative intention, and, if possible, so 
as to avoid an unjust and absurd conclusion." 

Mr. Justice Peckham, after quoting the language of the treaty, and 
declaring that the statute must be read in the light thereof , says : 

"It is impossible to entertain the bellef that the Congress of the United 
States, immediately after the conclusion of a treaty between this country and 
the Chinese Empire, would, while assuniing to carry out its provisions, pass 
an act which violated or unreasonably obstructed the obligation of any pro- 
vision of the treaty." 

So Mr. Justice Harlan, in Chew Heong v. U. S., 112 U. S. 536, 5 
Sup. Ct. 255, 28 L. Ed. 770, says : 

"Aside from the duty Imposed by the Constitution to respect treaty stipula- 
tions, when they become the subject of judiclal proceedings, the court cannot 
be unmindful of the fact that the honor of the government and tbe people of 
the United States Is involved in every inquiry whether rights secured by such 
stipulations shall be recognized and protected." 

The conclusion of the court is thus stated: 

"We ought therefore to so construe the act, if it can reasonably be dona, 
as to further the exécution, and not to violate the provisions, of the treaty." 

The right of the respondents to admission, upon the facts found by 
the Commissioner who issued the certificates, and the status being 
found to exist then, and to continue until this time, may the court 
read into the law the limitation that, upon arriving at full âge or, en- 
gaging as laborers, the right to remain ceased? It is not so written 
into the statute. To find that such was the intention of Congress, we 
must go outside the language used. If permitted to indulge in spéc- 
ulation, it might not unreasonably be suggested that, in the opinion of 
Congress, the continued résidence of minor children of Chinese mer- 
chants and teachers, after arriving at their majority, did not "afïect, 
or threaten, the interest of the country, or endanger the good order of 
said country." Hence, it was not intended to déclare their "résidence," 
thereafter, unlawful. It may be that Congress was of the opinion 
that, while the "coming of Chinese laborers to the United States" had 
an effect against which the treaty provided, minor children, remaining 
after reaching their majority, was not objectionable. If it was in- 
tended that, upon the manumission of the minor children, their con- 
tinued résidence was to be deemed unlawful, it would seem that Con- 
gress would hâve so enacted. Again; if it was intended that minor 
children of the admitted classes should be permitted to remain after 
their émancipation by âge, it would not be consistent with either a uni- 
versal policy, or the laws of the states, in which they must réside, to 
impose upon them the burden of idleness ; thereby becoming, in many 
instances, subject to the vagrancy laws of the state. 
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While it is true, as suggested by counsel, that respondents were ad- 
mitted, upon a "communicated status," the minor sons of their parents, 
it does not follow that, when their right to remain is challenged, a dif- 
férent rule of construction, of the statutes and of the décision of the 
Suprême Court is to be applied than if they were admitted upon some 
other légal status. The reasons assigned by the court for its construc- 
tion of the treaty and the statutes passed pursuant to it hâve been 
recognized as satisfactory to the Congi-ess by acquiescence ; they ap- 
peal to the feelings of humanity and a fair construction of the language 
of the law. 

Attention is called to Departmental Rule 19, which provides the 
form of the certificate issued to ail Chinese persons admitted, in which 
it is declared that: 

"The certificate Is issued only for the protection and identification of Chinese 
of the exempt classes, only so long as such persons shall retain their exempt 
status, and are not transferahle." 

It is not perceived how this rule advances the argument, or throws 
any light upon the ultimate question to be decided, whether the re- 
spondents retain their exempt status. That answer must be found in 
the construction of the treaty and statutes, and not in the rules of the 
Department intrusted with its administration although due considéra- 
tion will always be accorded the construction put upon statutes by the 
Department to which their administration is intrusted. This rule does 
not profess or attempt to construe the law ; it is manif est that, without 
it, the certificate would hâve no other effect than is given it by the rule. 

Attention is also called to Departmental Rule 23, which directs that : 

"Chinese found in the United States engagea in laboring pursults and not 
having in their possession a certificate Issued under either the aet of May 5, 
1892, or the act of November S, 1893, or other satisfactory évidence of their 
right to be and remain in the country, are subject to arrest and déportation." 

This rule neither adds to, takes from, or construes the statutes. It 
is simply declaratory, and is manif estly correct. It imposes the duty 
on the officer, making the arrest, to give the Chinaman "full oppor- 
tunity to produce the certificate, or other évidence before his arrest, 
etc." This right is "to be always accorded." That was donc by the 
intelligent and efficient inspecter in thèse cases. 

The respondents were admitted when between the âges of 14 and 
16 years. As they appeared before the court, they were dressed, and 
wore their hair in the manner and style of young men of their âge and 
station in life of American nativity; they appeared to be sober, in- 
dustrious, law-abiding, and answered the questions put to them, either 
through the interpréter or personally, with frankness and fair intelli- 
gence. It is conceded by the government that no authoritative déci- 
sion directly "in point" is to be found. A careful examination of the 
cases cited and of the statutes, as construed by the Suprême Court, 
brings me to the conclusion that Congress has not placed any limita- 
tion upon the right of persons admitted, as minor children of Chinese 
merchants, teachers, etc , lawfully domiciled hère, to remain in the 
United States, after their manumission, or limitation, upon their right 
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to engage as laborers in a laundry. In the absence of such statutory 
limitation, I am not authorized to create one. Independent of the want 
of authority to do so, manifest, practical difficulties would présent 
themselves, if it were attempted. I am unable to find that the respond- 
ents secured their admission by fraud. They made no statement 
which was not true. 
An order may be drawn discharging the respondents from custody. 



THE CITY OF ERIB. 

BROWN V. CLEVELAND & B. TRANSIT CO. 

(District Court, N. D. Ohio, E. D. January 17, 1914.) 

Nos. 2485, 2530. 
Collision (| 45*) — Steam and Sailing Vessels — Failube to Maintain 

lilGHTS. 

The steamer City of Erle came into collision with and sank a schooner 
at night on Lake Erie. Thie testlmony tended to show that the lookout and 
the pilot in charge of the navigation of the steamer saw only the red 
light of the schooner somewhat to the starboard of straight ahead and the 
pilot directed the course of the steamer to starboard to pass under the 
stern of the schooner which he supposed to be on a crossing course, while 
it was in fact on a meeting and nearly parallel course. Af ter a little time 
the red light disappeared, and the engines of the steamer were flrst 
stopped and then reversed, but too late to avoid the collision. Held, on 
the évidence that the green light of the schooner was not burning, which 
fault mlsled those on the steamer and accounted for the collision, and 
that in the situation as it appeared the steamer was properly navigated 
and was not in fault. 

[Ed. Note. — For other cases, see Collision, Cent Dlg. § 51; Dec. Dig. 
§ 45.»] 

In Admiralty. Suit for collision by the Pittsburg & Erie Coal Com- 
pany, owner of the schooner Sir C. T. Van Straubenzie against the 
steamer City of Erie (the Cleveland & Buffalo Transit Company, claim- 
ant), in which Annie Brown, administratrix, was intervening libelant. 
Decree dismissing both libel and intervening libel. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, for 
libelant in Case No. 2485. 

' Goulder, Holding & Masten, of Cleveland, Ohio, for respondent in 
Case No. 2485. 

George B. Marty, of Cleveland, Ohio, for libelant in Case No. 2530. 

Goulder, Day, White & Garry, of Cleveland, Ohio, for respondent 
in Case No. 2530. 

DAY, District Judge. Thèse causes of action grew out of a colli- 
sion between the steamer City of Erie and the schooner Sir C. T. Van 
Straubenzie on the morning of September 27, 1910, in the vicinity of 
Long Point on Lake Erie, in which collision the schooner was sunk. A 
libel was first filed by the Pittsburg & Erie Coal Company, as owner 

•For other cases aee same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
211 F.— 64 
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of the schooner, against the City of Erie, in which it is sought to re- 
cover for the value of the schooner. In this suit the Cleveland & Buf- 
falo Transit Company, as owner of the steamer, intervened by filing 
claim and answer. Later Annie Brown, administratrix of the estate 
of Thomas Brown, who was drowijed in the coUision, filed a hbel in 
personam against the Cleveland & Buffalo Transit Company, as owner 
of the steamer, intervened by filing claim and answer. To this libel 
exceptions were taken by the Cleveland & Buffalo Transit Company. 

The steamer City of Erie is a side-wheel passenger boat, 316 feet 
long and 44 feet beam, engaged in the carriage of passengers and mer- 
chandise between Cleveland and Bufïalo. The schooner Sir C. T. Van 
Straubenzie was a three-masted sailing vessel of the schooner type, 
127 feet 7 inches long and 26 feet 2 inches beam. 

The facts as told by viritnesses from the City of Erie are substan- 
tially that on September 26th, the night before the collision, the City 
of Érip left Cleveland at 9 o'clock, which was her schedule time, bound 
for Bufïalo. On leaving Cleveland the wind was from the northeast 
and it was raining, and as soon as the vessel was outside of the Cleve- 
land breakwater, Edward S. Pickell, the pilot, relieved the captain 
and took charge of the vessel. From Fairport Point the vessel was put 
on a course further to the northward than the usual course, on ac- 
count of the sea, which was running from the northward. At 2 :37 
a. m. standard time, the morning of September 27th, the vessel passed 
Long Point; at this time the vessel's course was east by north, half 
north. The wheelsman was at the wheel in the pilot house, and the 
lookout was standing his watch up in the eyes of the ship, while the 
pilot was standing at his station in front of the wheel at the window 
in the front of the pilot house. Some little time after passing Long 
Point the regular lookout relieved the regular wheelsman at the wheel 
while he went below, and an extra watchman, who is kept for the pur- 
pose of relieving the regular lookout whenever it becomes necessary, 
had taken the regular lookout's place in the eyes of the ship, and after 
this exchange of lookouts a red light was seen about a point and a half 
on the steamer's starboard bow. The pilot Pickell took his glasses and 
looked at the light, but could see no other light excepting a red one, 
and this indicated to him that it was a sailing vessel headed to the 
northward across the City of Erie's course. An order was given to 
the wheelsman to port, in order to go under the vessel's stern. The 
wheelsman ported and the pilot continued watching the red light, and 
as the bearing of the red light did not change fast enough, the pilot or- 
dered the wheelsman to put his wheel hard aport, and this was done 
to make the steamer swing faster. When the red light was nearly 
dead ahead, it was shut out entirely, and the moment it was shut out 
the pilot signaled to the engine room first to stop and directly afterward 
signaled to back up. It was noticed that the vessel was slowing down. 
Shortly afterwards the schooner, which proved to be the Sir C. T. 
Van Straubenzie, was seen standing across the City of Erie's course, 
and some one was heard calling on the schooner, "Hard up ! hard up !" 
Shortly after this the two vessels came together at an angle of about 
five points, the City of Erie's stem striking the schooner on the star- 
board side at about the main rigging. After the collision the enginea 



THE CITY OF EKIB 1011 

of the City of Erîe were stopped, and the schooner very shortly after 
sank. Lif eboats were lowered in order to try to save the crew of the 
Sir C. T. Van Straubenzie, and two of the crew were saved. The col- 
lision occurred at 3 o'clock central standard time, about 20 minutes 
after passing Long Point. At the time of the collision, the wind was 
fresh from the north, northeast, probably 18 or 20, miles an hour. 

The only member of the crew of the schooner whose testimony was 
taken was William T. Garner, one of the seamen of the schooner 
who were saved. He testified, in substance, that the schooner left Port 
Colbourne at 11 o'clock p. m., bound for Cleveland; that shortly after 
leaving Port Colbourne he turned in. When he left the deck the wind 
was well from the northward, a whole sail breeze; the sails were out 
to port, and they had the wind three or four points free on the 
starboard side, and were going seven or eight miles an hour ; that he 
went to sleep and woke up, as he thought, about 4 o'clock eastern time, 
and he heard the captain talking, and soon thereafter he heard the 
captain calling, "Hard up! hard up!" and then he heard the captain 
running af t ; that he thought there was something wrong, and while he 
was getting up he heard the crash of collision, and he ran out onto 
the deck with Hollis (the other man saved) following him ; that when 
he got on the deck he saw that the steamer was right into them ; then 
the steamer began to pull clear of them, and he could feel the schoon- 
er settling; he saw Hollis jump into the main rigging, and he ran and 
climbed into the forerigging, as the schooner was sinking. He then 
swam to the surface of the water. and was later rescued. He states 
that this night he did not know what the course of the schooner was, 
except the way they lay with the wind, which was from the northward ; 
he also states that while he was climbing up into the forerigging he 
climbed over the green Hght, and noticed that it was burning. 

The important issue in this case is whether or not the Van Strau- 
benzie's green light was burning or was visible to those on the City of 
Erie at the time the red light was first sighted, for if the green light 
was not burning, it is probable that the Van Straubenzie was not on a 
course to the northward of the City of Erie's course at the time she 
was sighted. If the green light was not burning it is quite probable 
that the schooner was either on a course about parallel with the 
City oi Erie's course and a little to starboard of the City of Erie's 
course, or else was heading slightly toward the City of Erie's starboard 
bow. If she were on either of thèse courses and both the green and 
red lights were burning, they could hâve been seen on the City of Erie. 
If the testimony of those aboard the Erie that the red light was shut 
out entirely shortly before the collision, this fact, accompanied by the 
fact that the captain of the schooner gave the order "Hard up," could 
account for the collision taken in connnection with the navigation of 
the Erie. 

Garner's testimony in référence to the green light is partly support- 
ed by the lookout on the City of Erie, who says that the colored light 
which he saw on the schooner some time prior to the collision might 
hâve beeri green or it might hâve been redl 
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Rule 19 of the act of February 8, 1895 (28 Stat. 645, c. 64 [U. S. 
Comp. St. 1901, p. 2891]) provides: 

"When a steam vessel and a saillng vessel are proceeding in such direction 
as to Involve risk of collision the steam vessel shall keep out of the way of the 
sailing vessel." 

Rule 20 of the same act provides : 

"Where, by any of the rules herein preseribed one of two vessels shall keep 
out of the way, the other shall keep her course and speed." 

If the red light alone was burning, those navigating the City of 
Erie had the right to assume that a sailing vessel was on a crossing 
course from starboard to port, and that this sailing vessel would keep 
its course, and a proper porting on the City of Erie's part would 
swing the steamer to starboard and go clear of the schooner by going 
under her stern. The City of Erie did port, and the red light began 
to draw closely ahead, which would be the case if the schooner was on 
a crossing course. But Pickell testified the light did not cross the City 
of Erie's bows very fast, and he then ordered his wheel hard aport, 
and after that he then ordered the vessel to slacken speed and back. 

It was not the duty of the City of Erie to change her course or 
slacken her speed until the risk of collision was présent. The Free 
State, 91 U. S. 200, 21 L. Ed. 299. In the présent case the risk of col- 
lision was not présent until the pilot of the Erie observed that the red 
light was entirely shut out. The fact that the red light was shut out 
would seem to indicate that the schooner was not holding her course, 
but that she starboarded and swung in the same direction as the City 
of Erie was swinging. If the green light was not displayed on the 
schooner, this is a fault which must be accounted for by the schoon- 
er, and would raise a prima f acie case of fault against her. The Gray 
Eagle, 9 Wall, 505, 511, 19 L. Ed. 741; The Excelsior, 39 Fed. (C. 
C.) 393; The City of Washington, 92 U. S. 31, 23 E. Ed. 600; The 
Frank Mofïet, Fed. Cas. No. 5,060. 

It is plain from the record that if only the red light was burning on 
the Van Straubenzie, and the green light was not burning or was not 
visible, the City of Erie was properly navigated, and was not at fault. 
The pilot who was in charge of the navigation of the City of Erie 
testified that he could not see anything else but the red light ; that he 
made an observation with the ship's glasses, and whether he had been 
in conversation with the wheelsman or not, as is indicated by the 
record, there is nothing to show but that he was paying attention to 
the navigation of the steamer at the time he made his observation of 
the light on the Van Straubenzie. 

Eaton, the wheelsman, testifies that he did not see any lights at ail 
on the Van Straubenzie. He, however, did not come on deck until he 
felt the jar of collision. 

The extra lookout, Moran, was not called by the City of Erie. The 
testimony shows that he left the country shortly after the collision, 
and returned later on. He testified that he saw a colored light, and 
was unable to state whether the light was red or green. He also tes- 
tified that he saw a flashlight. 
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McAlpine, the wheelsman on the Erie, also testified that he saw only 
the red light. 

Pickell, the pilot, was produced in court, and asked a few questions 
by the court, and appeared to be a man of intelHgence and integrity. 

The only man who says that the green light was burning at the time 
of the collision, and immediately preceding that time, was the seaman, 
Garner, who rushed on deck about the time of the collision, and un- 
doubtedly sought at once to save his life. It appears that he testified 
a day or so after this accident bef ore the United States Local Inspec- 
tors of Steamboats, and he was asked certain questions, one of which 
was whether or not he knew whether the lights were burning. His 
answer was that they were burning when they were making sail. 

The captain and steward of the Erie also testified that the morning 
after the collision Garner stated to them in a conversation that he did 
not know whether the green light was burning or not. The conversa- 
tion which Garner had with the captain and steward of the Erie and 
the manager of the steamship line operating the City of Eric does not 
appear to hâve been of such a character as to cast suspicion upon their 
motives. 

The pilot and the wheelsman on the Erie were apparently attentive 
to their duties. They testified that they could not see this green light. 
On the other hand, Garner must hâve been much excited and in péril 
of his life, and I am f orced to the conclusion that this green light was 
not burning upon the Van Straubenzie. 

This being the situation, the pilot, observing the red light with his 
night glasses, was of the opinion that there was a sailing vessel on a 
crossing course, and, knowing that under the law it was his duty to 
keep clear, he ported his wheel to go under this sailing vessel's st'ern. 
After that time there was no fault in his navigation of the steamer 
under his charge. I am of the opinion, therefore, that the City of 
Erie was, under the circumstances, properly navigated and the schoon- 
er Van Straubenzie was at fault in not having the green light burning. 
Had this green light been burning the collision would not hâve oc- 
curred. 

Inasmuch as I hâve reached this conclusion, the question raised as 
to the jurisdiction under the claim of Annie Brown, administratrix, 
becomes a mooted one. K the facts justified its application, this ques- 
tion would be controUed by the doctrine so well announced by Judge 
Warrington in the case of Thompson Towing & Wrecking Associa- 
tion v. McGregor, 207 Fed. 209, 124 G. C. A. 479. 

An order will accordingly be drawn, dismissing the libel and the 
claim of Annie Brown, administratrix. 
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CHAUTAUQUA SCHOOL OF NURSTNG v. NATIONAL SCHOOL OB' 

NUESING. 

(District Court, W. D. New York. January 27, 1914.) 

1. Copyrights (§ 83*) — Prima Facie Protection — Certificatb— Seal. 

Where a priuted lecture on the admiiiistratlou of remédies, part of a 
correspondence course on nursing, was copyrighted, sucli copyriglit vvas 
sliown prima t'acie by tlie certiflcate witli seal of the copyrigiit registra- 
tion and tlie receipt card statliig tliat the register had received tlie affi- 
davit couforuiing to the requlreinents of Copyright Act (Act March 4, 1909, 
C. 320, § 16, 35 Stat. 1079 [U. S. Comp. St. Supp. 1911, p. 1477 J). 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. §§ 74-76; Dec. 
Dig. § 83.*j 

2. Copyrights (§ 53*) — Pamphlets — Infringement. 

Complainant and défendant put out printed lectures In a correspondence 
course on nursing, defendant's lecture on the administration of medicines 
being practically ideutical with complainant's lecture on the same subject, 
especially In deflning 12 steps for the administration of hypodermic in- 
jections. The original sources of information were the same, but it ap- 
peared that the author of defendant's lecture had complainant's lecture in 
his possession at the time he was writing for défendant. Eeld, that in- 
friugement appeared, though there were difCerences in the phrasing of 
the material and some difCerences in style. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 51 ; Dec. Dig. 
§ 53.*] 

3. Copyrights (§ 12*)— Right to Copyright — Arrangement of Commos Ma- 

terial. 

Where complainant put out a lecture on the administration of remédies, 
Including the giving of hypodermic injections, as a part of its correspond- 
ence course on nursing, the fact that complainant did not originate the 
method of giving such injections, or that the subject-matter of the lecture 
was taken from a common source, did not deprive It of the right to copy- 
right, under the rule that a copyright may be clalmed where the author 
bas taken material from common sources, if he bas arranged and com- 
blned it in a new way. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 14, 15; Dec. 
Dig. § 12.*] 

In Equity. Suit by the Chautauqua School of Nursing against the 
National School of Nursing. Decree for complainant. 

Arthur C. Wade, of Jamestown, N. Y., for complainant. 
Stanchfield, Lovell, Falck & Sayles, of Elmira, N. Y., for défendant. 

HAZEL, District Judge. This action is brought in equity to en- 
join the National School of Nursing from using and distributing in- 
struction paper No. 11, entitled "Medicines and Their Administration," 
which complainant claims is an infringement of its copyrighted lecture 
No. 6, entitled, "Remédies. The Methods by which they are Admin- 
istered," and for damages. The litigants are competitors in business ; 
the complainant conducting a correspondence school of nursing at 
Jamestown, and the défendant, at Elmira. The plan of teaching in- 
cludes a séries of printed lectures or courses of instruction which are 
contained in brochures and delivered by mail to pupils residing at dis- 
tant points. It is undisputed that there were other correspondence 

•For other cases see same topic &. i numbbb In Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes. 
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schools in existence at the time the complainant began its business, but 
concededly complainant originated the plan of teaching nursing by cor- 
respondence by the distribution of printed lectures or courses of in- 
struction detailing the approved manner of administering to the sick 
and alleviating their sufferings. The évidence shows that complain- 
ant's secretary in collaboration with employés originated its course, 
including the lecture in question, which with great particularity sets 
forth in 12 successive steps a method of administering a hypodermic 
injection, each step having a prominent and distinctive head note ; and 
contains in relation thereto 12 illustrations, the object or purpose of 
the illustrations being to simplify the opération by showing how the 
needle should be inserted and the dose given, etc. 

The défendant company disputes the validity of the registration 
of the copyrighted lecture No. 6, dénies inf ringement, and allèges that 
said lecture was not copyrightable, as the contents thereof were mat- 
ters of common knowledge long before it was written. 

[1] That the lecture was protected by copyright is shown prima 
facie by the certificate with seal of the copyright registration and the 
receipt card stating that the register received the affidavit conforming 
to the requirements of section 16 of the Copyright Act (Act March 4, 
1909, c. 320, 35 Stat. 1079 [U. S. Comp. St. Supp. 1911, p. 1477]). 
The case of Saake v. Lederer, 174 Fed. 135, 98 C. C. A. 571, cited by 
counsel for défendant, wherein there was a dispute as to the title of a 
copyrighted play, is not opposed to this view ; it being there held that 
the burden rests upon plaintiff to show compliance with the statutory 
requirements as conditions précèdent. In this case the registered cer- 
tificate as to the f acts contained therein is of the required standard of 
proof . See section 55 of the Copyright Act of March 4, 1909. 

[2] It is unnecessary to review the évidence in détail with référence 
to infringement. It is sufEciently proven that there is substantial 
similarity between complainant's lecture No. 6 and defendant's in- 
struction paper No. 11. Upon comparison of the two pamphlets I 
am constrained to the conclusion that the 12 steps for administering a 
hypodermic injection first adapted by complainant are substantially the 
same as those contained in defendant's course of instruction, and that 
the photographs illustrating the two pamphlets are very similar. In a 
number of instances the headings of the paragraphs or the titles of 
the steps in the opération are precisely the same, and where they are 
not identical a colorable altération or variation is used by the défend- 
ant. There are, it is true, différences in the phrasing and perhaps in 
the get-up or style of defendant's lecture or instruction paper which in- 
dicate some expenditure of time and labor on its part, but in the main 
its production retains the principal features of complainant's lecture, 
and I am impressed with the view that the latter was used as a model 
and unfairly simulated. Indeed, the défendant conceded that the au- 
thor of its production was familiar with the complainant's lecture in 
question and had a printed copy in his possession when writing for the 
défendant. Under thèse circumstances, he was bound to avoid simu- 
lation of complainant's article in his paper on the method for practis- 
ing the same treatment, and it was not permissible for him to simply 
paraphrase the former. He did not, however, observe this condition. 
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and contended himself with imitative altérations and the use of photo- 
graphs similar to those displayed in Figures 8 to 18, inclusive, of com- 
plainant's lecture, to simplify the method of instruction. 

[3] It makes no différence that complainant did not originate the 
method of giving hypodermic injections or that the subject-matter of 
its lecture was taken from a common source, as it is clearly apparent 
that it was the first to subdivide the method into différent steps with 
illustrations, giving each step a prominent heading, and to arrange and 
combine the same in a new and useful way. In Lawrence v. Dana, 4 
Cliff. 1, Fed. Cas. No. 8,136, it was substantially held that a copyright 
might be claimed where the author of a book bas taken material from 
sources common to ail writers if he has arranged and combined the 
material in a new way, and that if he exercised skill and discrétion in 
bis independent work he earned the right to statutory protection. The 
same rule has f requently been laid down in subséquent décisions. 

Defendant's instruction paper No. 11 in its présent form was un- 
fairly produced and is an infringement of the copyright in controversy, 
and therefore its publication and distribution must be enjoined. In 
reaching this conclusion I hâve disregarded the testimony introduced 
by complainant, and tentatively received at the trial, tending to show 
unfair simulation by défendant of complainant's stationery and ad- 
vertising literature ; it may be stricken out as inadmissible to show 
an intention to imitate complainant's business methods. 

The complainant may hâve a decree, with costs, but without dam- 
ages. 



UNITED STATES v. FEDERAL SUGAR REFINING 00. 

(District Court, S. D. New York. February 20, 1913.) 

CusTOMS Dtjties (§ 81*) — Fraudxjlent Undervaluation — Keliquidation— 

FiNDINGS OF OOLLECTOR EFFECT. 

Act Cong. June 22, 1874, c. 391, | 21, 18 Stat. 190 (U. S. Comp. St. 
1901, p. 1986), provides that wliere goods are entered, duty pald, and de- 
llvered to their owner, such settlement of duties, after the expiration of 
one year from the time of entry, in the absence of fraud, shall be final 
and conclusive on ail parties. Held that, where duties on raw sugar had 
been liquidated and paid, the flndlngs of a collector, who succeeded in 
office the one regularly liquldating the duties, that such liquidation was 
fraudulent in that the sugar had been underweighed, was not conclusive 
of the question of fraud in an action by the United States against the im- 
porter to recover additional duties under a reliquidation occurring more 
than a year after the entry. 

[Ed. Note. — For other cases, see Oustoms Duties, Cent. Dlg. § 197 ; Dec. 
Dig. § 81.*] 

Action by the United States of America against the Fédéral Sugar 
Refining Company. On demurrer to complaint. Sustained, with leave 
to amend. 

This case cornes hère upon demurrer to the complaint upon the ground that 
It fails to State facts sufficlent to constitute a cause of action. 

The complaint allèges that at varions dates, stated in a scliedule annexed, 
the défendant and Its predecessors Imported certain cargoes of raw sugar into 
tlie United States which were subject to duty, in part, according to the welght 

•For other cases see same topic & i numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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thereof, and ail of which were entered at the New York Custom House and 
liquidated by the collector on the basis of the weights stated as duty weight. 

That on or about March 26, 1912, and more than a year subséquent to the 
original liquidation and payment of the duties upon the raw sugar so imported, 
the collector reliquidated the same and assessed thereon the additional amounts 
stated In the sald schedule amounting in the aggregate to $119,080.98. That 
the sald reliquidation was made pursuant to the flndings and décisions of the 
collector as follows: 

First, that the original weights were less than the true weights. 

Second, that the true weights were at least the weights shown on the sched- 
ule as the true weights. 

Third, that the différence between the true weights and duty weights was 
at least the amounts shown on said schedule. 

Fourth, that the said différence was caused by fraudulent underweighing 
and fraud against the United States and its revenues by reason of which the 
amount as above stated became and still remains due. 

That more than flfteen days prior to the commencement of thls action and 
subséquent to March 12, 1912, the plaintiff notified the défendant of the re- 
liquidation and demanded the above amount, which was refused. 

The demand Is for the above amount with interest, costs and disbursements. 

W. Cleveland Runyon, Sp. Asst. Atty. Gen., of New York City, 
for plaintiff. 

Ernest A. Bigelow, of New York City, for défendant. 

COXE, Circuit Judge (after stating the facts as above). The ques- 
tion presented by the demurrer is whether the collector's décision that 
the original entries were fraudulent is final and conclusive. In othef 
words, could the successor of the collector who liquidated duties on 
the original entries, détermine ten years afterwards, in an ex parte 
proceeding, that the sugar was fraudulently underweighed, and is his 
décision to that effect final and conclusive upon the défendant? The 
défendant insists that the existence of fraud in the original liquidation 
is a fact to be proved by the plaintiff, and it is not proved by the alléga- 
tion in the complaint that- the collector found it to exist. The de- 
fendant contends, therefore, that if the complaint be sustained, it has 
had and can hâve no hearing upon the vital question in the case — 
whether or not there was a fraudulent undervaluation. It would seem 
to follow as an inévitable conclusion that if the plaintiff's theory of 
the action be correct, the défendant may be compelled to pay over a 
hundred thousand dollars because of an alleged fraud which, in fact, 
never existed and the nonexistence of which the défendant is debarred 
from proving. 

Section 21 of the Act of June 22, 1874, 18 Stat. L. part 3, pp. 186, 

190 (U. S. Comp. St. 1901, p. 1986), is as follows: 

"That whenever any goods, wares, and merchandise shall hâve been entered 
and passed free of duty, and whenever duties upon any imported goods, wares, 
and merchandise shall hâve been liquidated and paid, and such goods, wares, 
and merchandise shall hâve been delivered to the owner, importer, agent, or 
consignée, such entry and passage free of duty and such settlement of duties 
shall, after the expiration of one year from the tlme of entry, in the absence 
of fraud and in the absence of protest by the owner, importer, agent, or con- 
signée, be final and conclusive upon ail parties." 

This statute provides, in substance, that where goods are entered, 
pay duty and are delivered to their owner, such settlement of duties, 
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shall, after the expiration of one year from the time of entry, in the 
absence of f raud, be final and conclusive upon cUl parties. That is 
to say, if the coUector levies duties which are paid and the goods are 
delivered to the owner, the transaction, if free from fraud, cannot be 
inquired into after a year has elapsed from the time of entry. If 
fraud be shown, it may be inquired into. Who is to détermine the 
existence of this fraud? If the collector be the sole and final arbiter, 
he is invested with autocratie powers. At any time he may, by the 
mère assertion that he has found an entry which is fraudulent, re- 
liquidate it, without a particle of proof and the victim is remediless. 

The plaintiff présents an elaborate argument to prove that it is the 
policy of government to confine ail disputes relating to the assess- 
ment and collection of duties to the spécial tribunals created by Con- 
gress. This is undoubtedly the fact, but I do not see how the défend- 
ant could hâve appealed to fhese tribunals without being in danger 
of waiving the very contention which is the foundation of its défense. 

The défendant is hère because the plaintiff brought it hère and 
it is entitled to show if it can that the complaint fails to state a 
cause of action. In determining that question the court can examine 
only the com,plaint and the demurrer. 

Pursuant to section 21, supra, the original liquidations and pay- 
ments of duties were final and conclusive upon ail parties in the ab- 
sence of fraud. • If fraud be proved then they are not conclusive. The 
statute does not say that the, collector shall détermine this question. 
But, assuming that he may do se in the first instance, where is the law 
which makes his décision "final and conclusive"? 

If the plaintiff's contention be correct, there will never be a time 
when the importer will be safe. Whenever the collector desires to 
do 80, he may make a décision of fraud, reliquidate the duties and the 
importer will be remediless. If the findings and décisions of the col- 
lector are final, there is no answer that the défendant can make, even 
though he can prove conclusively that no fraud existed. Such a re- 
suit is abhorrent to my sensé of justice and is, I think, contrary to 
the principles of American jurisprudence. If the allégations stated 
in paragraph ninth of the complaint were stated, not as "findings and 
décisions," but as facts, the défendant by denying them would hâve 
its day in court and an oppprtunity to prove that there was no fraud. 

The real issue upon whicn recovery dépends is fraud in the original 
weighing, and the plaintiff should prove that fraud to the satisfaction 
of the court and jury. The fact that it was proved to the satisfaction 
of the collector is not controlling. 

The demurrer is sustained, with leave to the plaintiff to amend with- 
in twenty days. 
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MEMORANDUM DECISIONS 



AMERICAN SURETT CO. OF NEW YORK v. TJNITED STATES, for Use 
of KENNARD et al. (Circuit Court of Appeals, Fifth Circuit. February 
10, 1914.) No. 2561. In Error to the District Court of the United States for 
the Northern District of Florida ; Wm. B. Sheppard, Judge. Action by the, 
United States, for the use of E. S. Kennard and others, against the American 
Surety Company of New York. Judgment for use plalntiffs, and défend- 
ant briugs error. Affirmed. Robert E. Davis, of Gainesville, Fia., for plain- 
tiff In error. Pred C. Cubberly, of Gainesville, Fia., and Philip D. Beall, of 
Pensacola, Fia., for défendants In error. Before FARDEE and SHELBY, 
Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. In the rulings of the District Court on the pleadings and 
admission of évidence we flnd no réversible error. As the plaintifC's évidence 
was uncontradicted, the trial Judge properly directed a verdict. On the merits 
v^e affirm the judgment, on the authority of Hill v. American Surety Co., 200 
U. S. 197, 26 Sup. et. 168, 50 L. Ed. 437, and Title Guarantee & Trust Co. v. 
Crâne Co., 219 U. S. 24, 32, 31 Sup. Ct. 140, 55 L. Ed. 72. 



BEATTY et al. v. UNITED STATES. (Circuit Court of Appeals, Pourth 
Circuit. April 21, 1913.) No. 1143. In Error to the District Court of the 
United States for the Western District of Virginia, at Lynchburg. For opin- 
ion on reversai of judgment, see 203 Fed. 620, 122 C. C. A. 16. O'Flaherty & 
Fulton, of Richmond, Va., and E. HUton Jackson, of Washington, D. C, for 
plaintifïs in error. Barnes Gillespie, U. S. Atty., of Tazevpell, Va. 

PER CURIAM. Défendant in error allovped vcrit of error to the Suprême 
Court of the United States. Case certified to the Suprême Court on a ques- 
tion or proposition of law. 



COMFORT V. WALDIN. (Circuit Court of Appeals, Fifth Circuit. Jan- 
uary 13, 1914.) No. 2539. Appeal from the District Court of the United 
States for the Southern District of Florida ; Rhydon M. Call, Judge. Suit In 
equity by Walter R. Comfort against Walter Waldin. Decree for défendant, 
and complainant appeals. Modified and affirmed. Wm. P. Smith and H. H. 
Eyles, both of Miami, Fia., for appellent. A. A. Boggs and F. M. Hudson, 
both of Miami, Fia., for appellee. Before PARDEE and SHELBY, Circuit 
Judges, and GRUBB, District Judge. 

PER CURIAM. The decree of the District Court, of date May 3, 1913, is 
amended, so as to make the dismissal of the MU without préjudice, and, as so 
amended, Is affirmed. The appellant is taxed with the Costa. 



EQUITABLE ASPHALT MAINTENANCE CO. v. PARKER-WASHING- 
TON CO. (Circuit Court of Appeals, Eighth Circuit, May 2, 1913.) No. 3887. 
Appeal from the District Court of the United States for the Western District 
of Missouri. For opinion belovr, see 197 Fed. 920. Charles K. Offield, of 
Chicago, 111., and Arthur C. Brovs'n, of Kansas City, Mo., for appellant. R. 
B. Bail, of Kansas City, Mo., for appellee. 

PER CURIAM. Reversed and remanded, with directions to enter decree 
sustaining validity of patent, per stipulation, each party to pay Its own costs. 
Costs incurred after entry of decree to be divided equaUy between parties. 
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HEWITT INV. CO. v. MINNESOTA & OREGON LAND & TIMBER CO. 
et al. (Circuit Court of Appeals, Ninth Circuit February 2, 1914.) No. 
2274. Appeal from the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. Suit by the Minnesota & Oregon 
Land & Timber Company, a Minnesota corporation, and another, agaiust 
the Hewitt Investment Company, to compel spécifie performance of an agree- 
ment for the sale of certain real property sltuated in Olatsop county, Or. 
From a decree in favor of complainants (201 Fed. 752), défendant appeals. 
Aflirmed. E. R. York and T. W. Hammon, both of Tacoma, Wash., for ap- 
pellant. Fulton & Bowerman, both of Portland, Or., for appellees. Before 
GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The Minnesota & Oregon Land & Timber Com- 
pany (a corporation organlzed and esisting under and by virtue of the laws 
of the State of Minnesota) flled its amended complaint in the court below 
against the Hewitt Investment Company (a corporation organlzed and ex- 
isting under and by virtue of the laws of the state of Washington) for the 
purpose of compelling the défendant corporation to make, exécute, and dellver 
to one E. Z. Ferguson (who was joined as a party complainant in said action), 
for and on behalf of the complainant corporation, a deed for the following 
described real property, sltuate in Clatsop county. Or., pursuant to an agree- 
ment for the sale of said lands alleged to hâve been entered into between 
the défendant corporation and said E. Z. IPerguson, acting on behalf of and 
as agent for said plalntiff, Minnesota & Oregon Land & Timber Company: 
The S. B. Vi of the N. E. % and the N. E. % of the S. E. Vé of section 10, the 
S. W. % of the N. W. % and the N. W. Vi of the S. W. % of section 11, the 
S. E. Vi of section 17, the E. % of the N. W. Vi and the W. i/o of the N. E. 
% of section 20, and the N. E, 14 of section .30, ail in township 6 N., of range 
6 W. of the Willamette merldian, ail in Clatsop county. Or. This case was 
tried in the court below before Judge Wolverton, who heard the vritnesses 
and saw their demeanor on the stand. His opinion (Minnesota & Oregon 
Land & Timber Co. v. Hewitt Inv. Oo. [D. C] 201 Fed. 752) contains a very 
fuU and searching review of the testimony in the case. We hâve read that 
tcstlmony, and hâve considered it in the light of the arguments submitted 
on behalf of the appellant for a reversai of the decree. We find no reason 
to dlffer from the learned .iudge in the court below in the conclusions he 
reached upon the évidence in the case. For the reasons there stated, the de- 
cree of the court below is afflrmed. 



JOHN CHURCH CO. v. FLEMING. (Circuit Court of Appeal, Fifth Cir- 
cuit. March 10, 1914.) No. 2573. Appeal from the District Court of the United 
States for the Southern District of Georgia ; Emory Speer, Judge. David M. 
Levy, of Cincinnati, Ohio, and A. H. Heyward, Jr., of Maçon, Ga., for appel- 
lant. Wm. H. Fleming, of Augusta, Ga., for appellee. Before FARDEE, Cir- 
cuit Judge, and NEWMAN and GRUBB, District Judges. 

PER CURIAM. The decree appealed from, dissolving the restralnlng order 
and denying an injunction pendente llte, is affirmed, with costs. 



THE KIRNWOOD. THE PLORIDA. THE COASTWISE. (Circuit Court 
of Appeals, Pourth Circuit. February 3, 1914.) No. 1,198. Appeal from the 
District Court of the United States for the Eastern District of Virginia, at 
Norfolk ; Edmund Waddill, Jr., Judge. Léon T. Seawell, of Norfolk, Va., for 
appellant. Floyd Hughes and I5raden Vandeventer, both of Norfolk, Va., and 
Edward E. Blodgett, of Boston, Mass. (Hughes & Vandeventer, of Norfolk, Va., 
on the brief ) , for appellees. Before KNAPP and WOODS, Circuit Judges, and 
ROSE, District Judge. 

WOODS, Circuit Judge. The District Judge, after a review of the évidence 
held (201 Fed. 428) that the master of the steamship Kirnwood was at fault 
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for the collision between the steamship and the barge Florida, which occur- 
red in Hampton Roads August 29, 1912, and resulted in the sinlàng and loss 
of the barge. There is no reason for serions différence of opinion as to the 
rules of law applicable to the issues made by the évidence, and no good would 
resuit from a restatement of them. There is some évidence tending to show 
that the master of the tug Coastwise, having the barge Florida in tow, was 
at fault in not keeping a lookout, in net responding to the vs'histle of the 
Kirnwood, meant to give notice of its intention to pass to the starboard of 
the Florida, and in changlng Its course in view of the approach of the Kirn- 
wood. After careful considération, however, we agrée with the District 
Judge that the prépondérance of the évidence requires the conclusion that 
the act which brought about the collision was the unwarranted attempt of 
the master of the Kirnwood to eut in between the tug, which was towing the 
barge, and a schooner which was tacking across the course of the tug with 
its tow. At ail events, it is quite certain that the findings of the District 
Judge are not clearly opposed to the weight of the évidence, and, this being 
so, the decree must be afflrmed. Affirmed. 



LEONHARDT v. LYNCH. (Circuit Court of Appeals, Fourth Circuit Feb- 
ruary 3, 1914.) No. 1199. Appeal from the District Court of the United 
States for the District of Maryland, at Baltimore. John C. Rose, Judge. Geo. 
H. Howard, of Washington, D. C, for appellant. A. V. Cushman, of Wash- 
ington, D. C. (Chas. B. Mann, of Baltimore, Md., on the brief), for appellee. 
Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PER CURIAM. The decree of the District Court (199 Fed. 790) is affirmed, 
for the reasons stated In its opinion. 



MTJNSON S. S. LINB v. GLASGOW NAVIGATION CO., Limited. (Circuit 
Court of Appeals, Second Circuit. January 21, 1914.) No. 208. Appeal from 
the District Court of the United States for the Southern District of New York. 
Suit in admlralty by the Munson Steamship Line against the Glasgow Naviga- 
tion Company, Limited. On motion to file amended and supplemental libel 
and to take new proofs. Granted conditionally. Before LACOMBE, COXE, 
and WARD, Circuit Judges. 

PER CURIAM. The libelant's motion for leave to flle an amended and sup- 
plemental libel and to take new proofs in this court is granted, unless the 
parties stipulate as foUows, to wit: The respondent, that it will not set up 
the défense of lâches in the second suit brought by the libelant; and the 11- 
belant, that it will discontinue the flrst suit at its own costs, in which case 
the motion will be denied. 



NEW JERSEY PORTLAND CEMENT CO. v. FREEMAN et al. (Circuit 
Court of Appeals, Second Circuit. January 13, 1914.) No. 200. Appeal from 
the District Court of the United States for the Northern District of New 
York. This cause comes hère upon appeal from an order of the District Court, 
Northern District of New York, denying a motion made by défendant to dis- 
solve a temporary restraining order enjoining défendant, pendente lite, from 
removing certain buildings and machinery from the mining promises of com- 
plainant. Joseph F. Brown, of Canton, N. Y., for appellant. Sturtevant & 
Abbott, of Gouverneur, N. Y., for appellees. Before LACOMBE, WARD, and 
ROGERS, Circuit Judges. 

PER CURIAM. The order is affirmed, with costs, on the opinion of Judge 
Ray, in 207 Fed. 699. 
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PORTLAND GOLD MINING 00. v. STRATTON'S INDEPBNDENCE. 
{Circuit Court of Appeals, Eighth Circuit. September 22, 1913.) No. 3793. 
In Error to the District Court ol the United States for thé District of Colo- 
rado. For opinion below, see 196 Fed. 714. Thomas, Bryant, Nye & Mal- 
burn, of Denver, Colo., for plalntifï in error. William V. Hodges and Mason 
A. Lewis, both of Denver, Colo., for défendant in error. 

PER CURIAM, Dismissed per stipulation, each party to pay its own costs. 



RECTOR et al. y. ALCORN et al. (Circuit Court of Appeals, Fifth Cir- 
cuit. February 10, 1914.) No. 2449. Appeal from the District Court of the 
United States for the Northern District of Mississippi ; Henry C. Niles, .ludge. 
Suit by E. W. Rector and another, survivlng executors of Amelia W. Alcorn, 
and others, agalnst May Yates Alcorn and another. From a decree disiiiiss- 
ing the bill, complainants appeal. Affirmed. See, also, 204 Fed. 748, 123 C. 
C. A. 125. William Grant and W. B. Grant, both of New Orléans, La., and 
J. W. Cutrer, of Clarksdale, Miss. (Outrer & Johnston, of Clarksdale, Miss., on 
the brief), for appellants. Calvin Perkins and J. H. Watson, both of Mem- 
phis, Tenn. (Watson & Perkins, of Memphis, Tenu., on the brief), for appel- 
lees. Before PARDEE and SPIBLBY, Circuit Judges, and GRUBB, District 
Judge. 

PER CURIAM. The controlling question In thls case is one of fact — 
whether or not James Alcorn, now deceased, secured from bis mother, Mrs. 
Amelia W. Alcorn, by false and fraudulent représentations or undue influence, 
a deed dated October 14, 1895, conveying to him valuable real estate. The 
évidence shows that, in the negotiations that led to the exécution of the deed, 
and in its exécution, Mrs. Alcorn had the advice of counsel, and that her 
daughters had full knowledge of her Intention and act. It also appears that 
there was long acquiescence in an approval of the couveyance by Mrs. Alcorn 
and her family. In a suit filed by her in a chancery court of Mississippi 
after the death of her son, James Alcorn, she asserted by the sworn bill and 
an affldavit filed in that cause the validity of the deed whlch is now assailed, 
and obtained thereby a temporary injunction against the widow and chiid of 
her son, James Alcorn. We hâve carefuUy examined ail the évidence, but 
will not dlseuss. it. It is sufflcient to say that we concur in the conclusion of 
the District Judge, shown by his opinion in the record, that the évidence falls 
far short of being sufflcient to authorize the cancellation of the deed. The 
decree dismissing the bill is affirmed. 



SOUTH ATLANTIC S. S. LINE y. STEAMSHIP CD. SARK. (Circuit 
Court of Appeals, Fifth Circuit. February 3, 1914.) No. 2479. Appeal from 
District Court of the United States for the Eastern District of Loulsiana ; 
Rufus E. Foster, Judge. John D. Grâce, of New Orléans, La., for appellant. 
George Denegre, of New Orléans, La., J. P. Blair, of New York City, and 
Victor Leovy, of New Orléans, La., for appelle©. Before PARDEE and SHEL- 
BY, Circuit Judges, and BURNS, District Judge. 

PER CURIAM. We concur with the District Judge in his opinion and de- 
cree in this case in finding the eharterers liable for the wrongful statements 
contained in the bllls of lading for whlch the owners of the Sark were held 
liable. See Eleld Line (Cardiff) v. South Atlantic Steamship Co., 201 Fed. 
301, 119 C. O. A. 539 et seq. The decree appealed from is atarœed. 



SOUTHWESTERN ENGINEERING CO. v. .ETNA LIFE INS. CO. et al. 
(Circuit Court of Appeals, Eighth Circuit. June 30, 1913.) No. 3877. Ap- 
peal from the District Court of the United States, for the Eastern District 
of Oklahoma. Roach & Bradley, of Muskogee, Okl., for appellant Martin, 
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Bush & Murry, of Tulsa, 0kl., A. J. McCarthy, of Oklahoma City, 0kl., and 
Charles A. Loomis, of Kansas City, Mo., for appellees. 

PER CURIAM. Dismissed, with costs, for want of jurisdlction, pursuant 
to stipulation of parties, on opinion in B-R Electric & Téléphone Manufactur- 
ing Oo. et al. v. .^Btna Life Insurance Company et al., 206 Fed. 885, 124 C. C. 
A. 545. 



SOUTHWESTERN ENGINEERING CO. v. SOUTHWESTERN ENGINEER- 
ING CO. et al. (Circuit Court of Appeals, Elghth Circuit. June 30, 1913.) 
No. 128. Pétition to Revise Order of the District Court of the United States 
for the Eastern District of Oklahoma. Charles A. Loomis, of Kansas City, 
Mo., for petitioner. Martin, Bush & Murry, of Tulsa, Okl., and A. J. Mc- 
Carthy, of Oklahoma City, Okl., for respondents. 

PER CURIAM. Order of District Court vacated and set aside, with direc- 
tions for further proceedings, etc., per stipulation of parties on opinion in 
B-R Electric & Téléphone Manufacturing Co. et aL v. Southwestem Engineer- 
ing Co. et aL, 206 Fed. 885, 124 C. C. A. 545. 



STRATTON'S INDEPENDANCE v. HOWBERT. (Circuit Court of Ap- 
peals, Bighth Circuit. January 29, 1914.) No. 3862. In Error to the Dis- 
trict Court of the United States for the District of Colorado. For opinion 
below, see 207 Fed. 419. William V. Hodges and Mason A. Lewis, both of 
Denver, Colo., for plaintifC in error. Harry E. Kelley, U. S. Atty., and Ralph 
Hartzell, Asst. U. S. Atty., both of Denver, Colo., for défendant in error. 

PER CURIAM. Affirmed, on mandate of Suprême Court (231 U. S. 399, 
34 Sup. et 136, 58 L. Ed. ) in response to questions certified- 



WILLIAMSON V. OSENTON. (Circuit Court of Appeals, Pourth Circuit, 
June 7, 1913.) No. 1167. In Error to the District Court of the United States 
for the Southern District of West Virginia, at Charleston. W. E. Chilton and 
Chilton, MacCorkle & Chilton, ail of Charleston, W. Va., and S. W. Walker, 
of Martinsburg, W. Va., for plaintifl in error. R. G. Linn, of Glenville, W. 
Va., C. Beverley Broun, and C. Hall, both of Charleston, W. Va., for défendant 
in error. 

PER CURIAM. Certified to the Suprême Court on a question or proposition 
of law. 



WOOD et al. v. UNITED STATES. (Circuit Court of Appeals, Fourth Cir- 
cuit. Aprll 19, 1913.) No. 1129. In Error to the District Court of the 
United States for the Eastem District of Virginia, at Norfolk. For opinion 
on affirma uce of Judgment, see 204 Fed. 55, 122 C. C. A. 369. George A. Han- 
son, of Richmond, Va., for plalntiffs in error. Robert H. Talley, Asst. U. S. 
Atty., of Richmond, Va. 

PER CURTAM. Upon pétition of Clarence B. Wood, a writ of error is 
allowed him to the Suprême Court. 
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BOBERTS V. KENDRICK. 
(Circuit Court of Appeals, Fifth Circuit April 15, 1914.) 

No. 2598. 

In Errer to the District Court of the United States for the Northern Dis- 
trict of Georgia. 

On motion to recall mandate and vacate order. 
For former opinion, see 211 Fed. 970. 

Before FARDEE and SHELBT, Circuit Judges, and MAXET, District 
Judge. 

PBR CURIAM. At a former day of this term the following order was en- 
tered : 

"By the Court : The transcript shows that judgment was rendered on May 
10, 1913, a motion for a new trial was overruled and refused July 17, 1913, 
and thereafter a writ of error was allowed on November 8, 1913, as foUows : 
'On considération whereof, the court does allow and grant the writ of error, 
upon the défendant giving bond and security in the sum of $7,000 ; and upon 
the giving of said bond in said sum when it is approved by the court, the 
judgment hereln rendered in favor of the plaintifC against the défendant shall 
be suspended, and supersedeas will be granted until the détermination of said 
writ of error by the United States Circuit Court of Appeals for the Fifth 
Circuit.' The défendant in error on due notice moves to dissolve the super- 
sedeas so granted, on the ground that the writ of error was not sued ont and 
lodged in the court below within 60 days from the date of the judgment, and 
we are satisfied that the same should be granted upon the authority of Kitchen 
V. Randolph, 93 U. S. 86, 92, 23 L. Ed. 810; Sage v. Central R. R. Co., 93 
U. S. 417, 23 L. Ed. 933 ; Title Guaranty Co. v. United States, 222 U. S. 401, 
32 Sup. et. 168, 56 L. Ed. 248. It is therefore ordered and adjudged that the 
supersedeas granted in this case on November 8, 1913, be and the same is 
hereby vacated and annulled. Mandate to that effect may issue." 

The plaintlff in error on due notice now moves the court to recall the man- 
date and vacate the foregoing order on the ground that the counsel for the 
défendant in error consented to the supersedeas and thereby and in further 
agreeing to the amount of the bond therefor the défendant in error was 
estopped from moving in this court to dismlss the supersedeas. AflBdavits in 
support and against the présent motion are submitted. It appears therefrom 
that the consent claimed was verbal and was given after the 60 days had 
elapsed, and besides affldavit of counsel for défendant in error dénies the 
same. 

Under the authorlties clted in the order vacating the supersedeas after 
the lapse of 60 days the Judge of the District Court was wlthout authority to 
grant the supersedeas. If one was granted by consent of parties, it was not a 
légal supersedeas, and the bond given might be good as a common-law obliga- 
tion ; but as a légal bond and against the surety it would not be good, except 
as a cost bond. See Steele v. Crider (C. C.) 61 Fed. 484. On the showlng 
œade on this hearing, we flnd nelther the consent claimed nor any estoppel. 

Motion denied. 
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